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PREFACE  TO  THIRD  EDITION. 


Since  the  publication  in  the  year  1900  of  the  Second 
Edition  of  Biclcnell  and  Scager's  Division  Courts  Act,  Mr. 
Janus  Bicknell,  K.C.,  and  Mr.  Edwin  E.  Seager,  the  Editor* 
of  that  edition,  have  both  died.  But  for  many  months  pre- 
vioua  to  his  death,  the  late  James  Biclinell  and  the  present 
writer  collaborated  in  the  preparation  of  the  present  Third 
Edition ;  the  niinuscript  of  the  same  had  been  prepared  and 
to  a  larg?  eitent  revised,  and  the  work  was  actually  being 
put  through  the  press,  when  Mr.  Bicknell's  lamented  demise 
stayed  its  progress  and  delayed  the  publication. 

In  the  work  of  completing  the  revision  and  supervising 
the  press  work,  the  writer  has  been  ably  assisted  by  Mr. 
Alfred  Bicknell,  Barrister  at  Law,  Toronto,  brother  of  the 
late  James  Bicknell. 
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AN  ACT  •BSPICTINO 

THE    DIVISION    COURTS 

REVISED  STATUTES  OF  ONTARIO,  1914 
CHAPTER  63. 

A.  .me„d«l  by  4  Geo.  V.,  c.  2,  Sch«i.  (19),  a„d  4  G«, 
v..  c.  21,  8.  17. 


as  foIl„„,:_  """■'  "'  ""■  ''•"*'"-•''  "I  Ontario,  ,„aoU 


»HOBT   TITLE. 

bf  Ontario  Statute,  4  Geo.  v"  c.  S,  ..  l  '  "•  ^'  •■  *■■  confirwd 

ilfri*.**^^'"  "■■^="^^"e°°3*'a°r',h*^^^^  '■'«'""^«'  '» 
whioh  had  theretofore  been  the  tSnn.li'  „  ".  ^'^"  °'  Request., 
■boliahed.  The  Procedure  of  the  S,,»^  'or  collectin,  ,n,l,  debts,  wu 
Uon  and  partly  on  an  t„here„*  hX"?;  ^°"'",  «"•  ""«')'  »°  tradl- 
»Wle  the  procedure  of  the  Wviatonro ,„?""'  !*""  »""  Pr,«,dure 
.attjte.    See  the  effect  of  thta  S° „^°Y„     »  •■"'f"'  «"«  nation  of 

INTEBPEETATIOX. 

«•  (1)  In  this  Act:— 

/    \    11  »    i-  Iiiterpre- 

^"'  td"::^"' '"'""'- p--^""«.-".-tter  :::„,. 

Iater'p^euLnttRSV^?,Trr':"oS°';'?  ^':^-''-'«'  P-PO-: 

D.C. — 1 


i 


ISTEBPHr.TATION. 

portion  o(  territory  wt  ■part  for  muaklpal,  not  tW-toral.  punwMi: 
R.  r.  Sbmrelcar,  11  O.  R.  727.  Whrre  >  union  of  couuiIm  U  ditiolTvd, 
Me  ■ecttoo  18,  poat. 

(c)  ''County  Court"  fliall  include  District  Court; 

((/)  "Defendant '"  slmll  include  primarj-  debtor; 

(?)  "Division"  i^liall    mean  the  territory   in  and  for 

wliiclj  R  Division  Court  \»  estabtif^Iied ; 
(/)  "  Innpector  *'  Bhall  mean  tl»e  Inspector  of  Division 

Courts ; 
(g)  '■  Judge  "  nliall  mean  and  include  the  Judge  and  a 

Junior  Judge  of  the  County  Court  of  the  County 

in  which  the  division  for  which  a  Division  Court 

is  constituted  is  situate; 

See  ■Db'iec.   (2)  of  this  tertlon. 

{h)  "Judgment  creditor"  sliall  inchide  a  creditor  M'ho 

lias  obtained  judgment  againi^t  a  garnishee: 
(t)  "Judgment    debtor'    shall    include    a    garnishee 
against  whom  judgment  has  been  recovered; 
•  (j)  *■  Plaintiff''  shall  include  primary  creditor; 

(l*)  '•  Prescril)ed  form"  shall  mean  the  form  prescribed 
by  this  Act  or  by  the  general  rules  or  orders 
relating  to  Division  Courts. 

Exclusive  (2)  Where   in   this   Act  any   power  or  authority  i«  con- 

Powertof  ferred  or  any  duty  is  imposed  upon  the  Judge  of  the  County 
Jndge.       Court,  it  shall  be  exercised  or  performed  by  him  and  not  by  a 
Junior  Judge.    10  Edw.  VII.   c.  32,  s.  2. 

Territofi»l  3.  Part  T.,  except  where  otherwise  therein  provided,  shall 
JPP''^'  apply  to  every  County  and  Provisional  Judicial  District  in 
pftrtfiof     Ontario.     Part  II.  ?hall  be  applicable  only  to  Provisional  Judi- 


"  County 
CourL " 
"  Uvfend- 

Mt. " 

''DivU'on' 
"  InipMjt- 


Jurtfe." 


"  Judg- 
mrnt 

creditor." 

"Judg- 
mfitt 
drbtor  " 

"  ruio- 

tirt." 

"Pre- 
Hcribed 
Form. " 


cial  Districts,     lo  Kdw.  VII.   c.  3'2 


Int»Tpwt»*lom.— Tlip  Interpretation  Act  nf  Ontario.  R.S.O.  1014, 
c.  1,  the  intcrpn'tiitivp  cliuiHfn  of  Thf  .TiHllratiire  Act.  Il.S.O.  IftH,  o. 
56.  and  the  (*<>n(niliiliitt'd  llulfs  of  Prnrtio*'  of  the  Siiprcme  Court  of 
Ontario,  also  apply:  Itu1«  2  (7). 


COJUTITITIOX  OF  THE  COl  »T». 


PART  I. 
AI-mCABI.K  BOTH  TO  .•...NTIKS  A.M.  OISTRKTS. 

TIfK    ((IIIIT8. 

lea-,  one  ,n  ..acl,  c„y  „„,1  ..„„„,,.  „,.,„      ,„  f.,,^.    ^.„   ^  3./;--^. 


of  counll™:  Ihi.  «onl  "  omiiitv  "  In  ,u.        f,      ^  '■''  ""^  '"  »  ""'»■> 

™»n..o..  H.  .„.  „,„.,H„  z'.'r,ai,!tri^.ro.';sr;',"..''si°%f 

(„,  V;?  *■"""  "'  ^"'■''  ''"i»i™  -'•all  be  called  -The  First,.- 

111  rAK.  VII    ,.    .!•)    ,    ,i  court 

7.  Kverv   court  hIiiiM    liine  n  seal    „i,l,   ,,.i,i.  1,    ,|p 

with  the  word,.  "8enle,l"lth  tr^  L/l     ,  .^V'    ^'"  "'"'  »'  •  f""" 

1»  not  H  «.„!:  Re  Balki,.  30 "vR.^"'  ""  »°'^"     "•«  '-'  Seal- 

FraoflSB. — I'tidcr    rulp    '^    mt     *■  •■ 

«rit  or  wurraot  i.HuH  un*r'the  .Ul  ^I'lT'  _  "S"  "°''  '"n'monii, 
procM  would  be  irregular  ,,ndli«blp.olL     f""',    "'""""  "  «"»  «« 

Would  be  allowed  an  a  matter  c,(  mojl  .1.  "!  ,  '  '"''  "tneudment 
of  the  clerk;  f.-h«,e  r.Cl  .."  JO  M  4  W  X%  '^'7  "  """"""'"" 
"nd  ■•  nmendmeulj.."  ■  '*  •     "ee  aim)  po,i  ,.  ]m, 

made  t'o'X"lt!lpm„f  """i,^^'-7/{;^'i'»'i°»  '"'  "'>'  -hould  be 
u"..  .e„t  ,0  ,be  I.ro>,„oia,  T[:Z^Z^\^l:::ZTr"Z  7Z,Zl!!''' 


AITHOIITY  or  OITtSlON  (  01RT8. 


CoiirUuf 


3^,  : 


,  The  court  !>li«ll  be  a  Court  of  Keconl.    10  Kdw.  VII.  c. 

,  8. 


Am  h  «»Deni)  |iriDi>l|ile  nil  rouitt  »rt  oitro  to  the  public.  It  U  Mid 
that  H  tfMirt  h»»  Inliprt'tit  JuriMllrtlim,  1(  Jii«tliv  oNniint  othf>rwlw<  be 
iluni*,  til  (inlcr  any  i-nw  tu  be  bmnl  In  rainrni :  1>.  v.  I).,  lOUI.  P.  14-1: 
He  MMrtiniUli.  IMM,  H  Cb.  11»,  por  North,  J.,  nt  ii.  2nO.  Tut  tlit> 
illwrt-tlun  to  firhiilf  tlit-  |Hihllc  aboultl  N>  fxt-rffwil  with  very  irfiit 
vatf.  fur  thr  n-aw>n«  ttatt-d  In  Kmttt  v.  Hotitt.  lOH,  A.  C.  41T;  Reld 
V.    AiiII.  5  (>.  W.  N.  W». 

And  It  It  9iibniltte<]  that  then  ii  nu  authority  to  order  that  any 
raw  ahall  be  tried  in  camera  Id  the  dlvhloo  court.  The  openneaa  and 
piiblU-lly  of  our  cnurti  "  adtnita  of  eirepilon  only  In  the  rare  cawa  of 
■ucb  a  charactfr  that  public  nioratlty  rtH|u|rt>B  that  the  prooeitliniri 
should  be  IN  cnmcra":  per  JmtA  Fltxferitld  in  Mocftoucall  v.  KnUbt, 
14  A.  <'.  V.  2iin. 

Sui-li  eifvptlona  are  provided  by  aectloa  (MS  of  the  Tode  In  crim- 
inal trlaU ;  and  other  exception!  nrfae  In  cawa  of  warda  of  court,  in 
lunacy  pruccedinfca  and  actlona  reKardinit  aerret  pro<>eaaea.  Tbeaa  ap[>ear 
to  be  the  only  exceptiona.  and  aa  tbey  are  not  within  the  purview  of  the 
dirialon  court,  no  uriier  can  be  made  for  the  txclualon  of  any  peraoD 
(other  than  witneiaea)  from  the  trial*  of  cawa  in  the  dlvialoo  court: 
•ee  Reld  v.  Anil.  5  O.  W.  N.  004.  and  caaea  therein  Hted ;  unleaa  it  be  for 
Lnproper  conduct  nr  contempt  of  court,  in  which  caae  the  court  undoubt* 
I'dly  haa  Inherent  Jurladlctlon.  In  common  with  all  functlonariea  perform- 
ing Judicial  acta,  to  order  the  removal  and  exclualon  of  all  peraona  who 
Interrupt  or  obatruct  the  pntceedtnia.  auch  authority  belns  indiapenaable 
for  the  proper  exerclae  of  the  offlcer'a  Judicial  functional  Young  v,  Baylor. 
23  O.  R.  r»13 :  20  A.  R.  641}. 

Section  217  containa  expreaa  provlaiona  in  that  behalf. 

Ooart  •€  Kae«r4.— Court!  of  record  are  defined  to  tw  thoav 
"  v.-here  the  Judicial  acta  or  proceedlnga  are  enrolled  for  a  perpetual 
jaemorlal  and  teatimony;  which  rolla  are  called  recorda  of  the  court, 
and  are  of  iuch  high  and  auper-eminent  authority  that  their  truth  la 
not  to  be  called  la  queation  ":  Wharton.  020. 

If  power  to  line  and  imprlmm,  whether  for  contempt  of  itaelf  or  for 
other  aubatantlve  offences,  waa  conferred  on  n  court,  that  apparently 
made  It  a  "  court  of  record."  "  Courts  of  record  are  auch  na  have  been 
expreaaly  made  ao  by  atatute,  or  by  Implication  of  statute,  that  la  bj 
having  statutory  power  to  tine  and  impriann.  and  courts  of  record  at 
common  law  " :  Ilalabury.  vol.  0,  pp.  0  ami  10.  Judged  by  Ihia  standunl 
r)ivi«if>n  Courts  were  always  courts  of  record  but  the  previous  D.  C. 
Act ;  R.S.O.  1H07.  c.  fiO,  a.  7,  declared  that  "  the  divlaion  coai  " 
■hall  "  not  be  he.d  to  constitute  courts  of  record,  but  the  Judgments  in 
the  Maid  courttt  shall  have  the  same  iV>rce  and  effect  as  Judgments  of 
courts  of  record."  Thia  contradiction  has  ai<w.  however,  been  removed 
by  the  aboi'e  section  though  the  some  hat  anomalous  result  is  to  create 
a  court  of  record  which,  properly  8',»eakin({,  '-nn  no  recorda,  aa  only  a 
note  (if  an  order  or  Judicment  la  enten"'  SuJtora  obtaining  Judgments  are 
in  no  better  poaition  than  under  the  j>rovi8ion  of  the  previous  Act.  and 
the  powers  of  the  court  in  dealing  with  contempt  are  not  increased : 
sec  8.  218  nnd    notes  thereto. 

But  a  court  of  reconl  may  be  an  inferior  court :  HaUbury,  Ibid.  p.  11. 
and  a  division  court  is  an  inferior  court.  An  Important  distinction 
between  superior  and  inferior  courts  is  that  no  matter  ia  deemed  to  h-^ 
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subseciupnt  prwci'iMiiKn  iiK>i)ti!'t  the  niiinp  (roiitncer  in  rcftpeot  of  otli<>r 
work«:  Reg.  v.  liiilchings,  «  g.  B.  D.  IWO.  T«»  (.'mitt'  ati  cutoppel  the 
ri)iiN4'H  uf  action  nnixt  b**  tlit'  hiiiiu-  ;  dn,  if  ii  jiiilKiiifnt  b(>  riHrowrti)  for 
IHTHoiuil  iiiJiirit'K,  it  JK  nci  bur  to  nil  uc-tiun  for  injury  to  pro|H>rty,  rt-ul 
or  pfTsoniil.  arising  out  of  tlic  sump  art:  llrHnmlfn  v.  Humplirr-y,  14 
g.  II.  P.  141 :  Daley  v.  Dublin.  18I>2,  .10  L.  R.  Ir.  r.14.  But  a  pUiintiflf 
n>cov«>rii  antinling  to  tb<>  rigbt  wliiHi  \w  hnn  at  the  time  of  bringing 
the  aetiou  and  new  daniatre  may  give  a  uew  cauae  of  action  though 
reKultiag  from  the  Hame  net.  But  (Hftineuixh  between  new  dnmatco  and 
Dew  maoifestatiun  of  oh)  dnmnge :  Bouonii  r.  Kiicklioiise,  0  II.  L.  Caa. 
7iHl:  Darley  Main  V.  Jlitcheil,  11  A.  ('.  127;  Crumbie  \:  Wullnend, 
1H|)1,  1  g.  II.  M:i.  Wlirre  a  iihiintitT  by  hix  Holiritor's  mistake 
rlaims  too  small  an  nmount  in  his  claim  and.  leave  to  amend  being  refu^^ed. 
Ills  action  is  di»mi»so(]  after  he  hnn  taken  out  of  court  monej's  paid  in 
liy  the  defendant  to  the  full  amount  clnimed.  he  is  estopped  from  bring- 
ing a  new  action  for  the  balance :  Sanders  v.  Hamilton,  1IK)7,  07 
L.  T.  670. 

The  discovery  of  new  fni'ts  not  before  ihe  court  in  the  previous 
BCtion  will  not  prevent  it  being  a  bnr:  Shoe  Machinery  Co.  v.  Cullan, 
1800,  1  Ch.  0*i7 ;  but  facts  which  have  BUbsetiuently  happened  may 
Ifive  a  right  to  bring  another  action  in  respect  of  matters  previously 
decid(4l:  Il.'ath  v.  Weaverhnm,  1S04,  2  Q.  B.  108.  The  former  action 
is  not  a  bar  if  the  court  hud  no  jurisdiction:  Trinidad  v.  Eriche.  180;j, 
Aiip.  Can.  51M ;  Toronto  v.  Toronto  Railway.  Ifl04  A.  **.  SOO :  Beck  v. 
Valin.  16  O.  L.  R..  per  Garrow,  J.A.,  p.  27;  Forbes  v.  Central  Ry.  Co.. 
20  O.  R.  r>84:  Keating  v.  Craham,  2(»  O.  R.  360;  The  Board  of  Educa- 
tion of  Windsor  v.  Kssex,  10  O.  I/.  R.  GO,  in  which  case  nn  award  wa» 
made  by  a  county  judge  assuming  jurisdiction  under  the  Ontario  Pligb 
Schools  Act;  the  subject  matter,  however,  being  beyond  his  authority, 
the  award  was  held  not  to  be  a  bar.  A  court  of  inferior  jurisdiction 
cannot  give  itself  jurisdiction  by  tinding  facts  without  evidence;  Rorke  v. 
Errington,  7  H.  L.  C.  B17,  p.  ((32;  lie  McKenzie  &  Ryan.  6  I'r.  323,  but 
it  lias  power  when  it  has  authority  to  enter  upon  an  inquiry  to  find  facts 
fssential  to  give  itself  jurisdiction  to  render  a  decision :  Commercial 
Bank  of  Australasia  v.  Willan,  I..  II.  r>  I'.  C.,  and  see  notes  to  section  61 
post.  In  an  action  upon  an  order  bad  upon  its  face  for  want  of  jurisdic- 
tion a  party  is  not  estopped  from  showing  invalidity  by  an  unsuccessful 
iijiplication  to  quash  on  ccrtioiiiri :  O'Orady  v,  Syman,  1900,  2  Ir.  R.  602. 
And  a  party  is  not  estopped  from  showing  the  invalidity  of  an  award  by 
reason  of  having  proceeded  in  an  arbitration  and  appeale<1  from  the 
awanl  in  ignorance  of  facts  disqualifying  the  arbitrator:  Jungbeim 
Hopkins  &  Co.  V.  Foukelman,  1000.  2  K.  B.  04S.  Where  in  an  action 
for  payments  due  under  an  onler  of  a  board  of  commissioners  judgment 
i»  given  against  the  party  asserting  the  invalidity  of  the  order  he  is 
estopped  from  denying  liability  for  further  payments  due  thereunder 
though  the  order  be  subsequently  declared  invalid  in  a  suit  between  other 
parties:  U.  T.  Ry.  Co,  v.  Toronto,  0  O.  W.  R.  671.  If  the  subject 
matter  was  not  necessary  to  be  decideil  in  the  former  action,  it  is  not  a 
bar:  Concha  v.  Concha,  11  App.  Cas,  .'VII. 

Where  judgment  has  been  obtained  lV»r  luiymeuts  due  under  an 
agreement,  a  defendant  cannot  in  a  Kccond  action  for  further  payments 
which  ba^'"  accrued  due  imder  the  same  agreement,  dispute  the  validity 
of  the  agreement  by  pleading  no  consideration,  or  the  Statute  of  Ii>auds, 
or  any  other  plea  "  inconsistent  with  a  traversable  allegation  in  the 
former  action."  i.e..  a  plea  which  if  raised  in  the  former  action  would 
have    necessitated    prooi',    not    by    the    defendant,    but    by    tiie    plaintiiT : 
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actioD  for  the  plalntiff'H  sbare  of  the  proceeds  realized  under  the  agree- 
ment was  held  not  to  be  barred :  Stuart  v.  Mott,  23  S.  G.  R.  153,  384 : 
and  where  in  an  action  as  to  the  construction  of  a  deed  plaintiff  claimed 
the  benefit  of  a  reservation  coaleiaed  in  a  prior  agreement,  but  ludg- 
ment  was  given  against  him,  on  the  ground  that  the  agreement  was 
■uper»ede<i  by  the  deed,  it  was  held  that  a  *ubwc|uent  action  to  re-form 
the  deed  was  not  ret  judicata  by  the  previous  judgment:  Cooper  v.  Erie 
Co.  Nat.  <JaB  and  Fuel  Co.,  29  S.  C.  R.  591 :  but,  subject  to  exceptiona. 
the  general  rule  U  jthat  where  the  cause  of  action  is  the  same  and  the 
plaintiff  has  an  opportunity  in  the  former  suit  of  recovering  that  which 
he  seeks  to  rccnvrr  in  the  second,  the  former  recovery  is  a  bar  to  the 
latter  action:  Xelson  v.  Couch.  15  C.  B.  N.  S.  108;  Davidson  v.  Belle- 
ville &  North  Hastings  Ry.  Co.,  5  A.  R.  315 ;  if  it  is  eadem  guaettio 
inter  ea$dem  partes,  it  is  res  judicata :  Badar  Bee  v.  Habib  Mericnn 
N'oordin.  190D,  A.  C.  'i'5. 

A  set-off  or  counterclaim  which  might  have  been,  but  was  not,  raised 
by  a  defendant  in  a  former  action,  is  not  bat-red :  Davis  v.  Hughes, 
L.  R.  6  Q.  B.  flS7:  Cnird  v.  Moss.  3,3  Ch.  D.  22. 

A  defendant  against  whom  a  judgment  is  recovered  is  estopped  from 
denying  the  indebtedness  found  to  be  due  by  the  judgment :  Boileau  v. 
Rutlin,  2  Ex,  665.  The  defendant  must  take  every  defence  open  to  him 
in  the  action,  and  if  he  omits  to  do  so  before  judgment,  he  cannot  do  so 
afterwards:  Hewlett  v.  Tarte.  10  C.  B.  N.  S.  S13:  Cochrane  v.  Hamilton 
Prov.  &  Ixmn  Socy..  15  O.  R.  128;  Gibson  v.  Le  Temps,  6  O.  L.  R.  690. 

But  If  the  judgment  has  been  ootalned  by  an  untrue  statement  of 
facts,  i.e.,  by  fraud,  it  is  not  a  valid  judgment:  Magurn  v.  Magurn,  11 
A.  R.  178 :  see  6  C.  L.  T.  1,'iT.  "  Fraudulent  and  Collusive  Judgments." 

In  exercise  of  its  [)ower  to  relieve  against  mistakes,  slips,  blunders 
and  oven  stupidity  of  parties  in  the  course  of  litigation  the  court  may 
grant  relief  in  case  of  default  under  n  judgment  honestly  misunderstood 
though  the  judgment  be  madt  bv  consent  and  be  unambiguous  in  terms : 
Lovrjoy  v.  Mercer,  23  O.    L.  R.  29. 

If  money  be  paid  under  compulsion  of  legal  process  (even  before 
judgment),  it  cannot  be  recovered  back,  even  if  not  justly  owing,  pro- 
vided it  was  obtained  bona  fide,,  without  fraud,  imposition  or  duress : 
Marriott  v.  Hampton.  2  Smith's  L.  C.  421,  445;  Caldwell  v.  Cochahutt 
Plow  Co.,  5  O.  \V.  N.  591;  and  money  so  paid  under  a  claim  of  right, 
voluntarily  and  without  legal  proceedings  linvJng  been  taken,  is  not 
recoverable:  Langley  v.  Van  Allen.  3  O.  L.  R.  13 ;  32  S.  C.  R.  174; 
Halsbury,  \'ol.  7,  p.  477.  The  common  principle  is  that  if  a  man  chooses 
to  give  away  his  money,  or  to  take  his  chance  whether  he  is  doing  f^o  nr 
not,  he  cannot  afterwards  change  his  mind :  Pollock  on  Contracts.  Sth 
ed.  4S3.485:  Cushen  v.  Hamiltnii,  4  O.  L.  R.  267:  Hamlet  v.  Richard 
son,  9  Bing.  ftlS;  C.  P.  R.  v.  Quebec.  .TO  S.  C.  R.  73.  per  Strong.  C..T.. 
at  p.  79. 

Money  paiii  either  in  ignorance  of  fnct,  or  liecause  the  party  paying 
bad  no  chnir-i'.  is  recoverable  :  Hamlet  v.  Richardson,  0  Bing.  643,  and  casps 
citt'd  in  Ilainbury,  vol.  7.  p.  478.  Thu«  money  paid  for  excessive  fft>s 
demanded  by  a  public  officer,  or  on  an  illegal  demand  colore  officii,  may  bo 
recovered  bnok ;  e.g.,  money  paid  to  an  officer  as  a  fee  illegally  demanded 
for  ifsning  a  liquor  license:  Mnrgiin  v.  Palmer,  2  B.  &  (^,  729;  or  to  n 
sheriff  or  bailiff  (br  fees  to  which  he  is  not  entitled :  Dew  v.  Parsons, 
2  B.  &  Aid.  502:  or  a  fee  illegally  demanded  for  permitting  the  plaintiff 
to  search  a  register:  Steele  v.  Williams,  S  Exch.  025;  or  money  paid  to 
induce  n  person  or  rninjiany — siioh  as  a  public  carrier — to  do  what  tii.' 
latter  was  bound  to  do  without  It:    Parker  v.  Great  Western  Ry..  7  M. 
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ft  G.  253;  or  to  permit  the  plaintiff  to  do  what  he  was  eotitled  to  do  8tc. ». 
Without  payment:  Steele  v.  WmianiB,  S  Exch.  623;  or  to  prevent  an 
Imminent  and  wrongful  oeiziire  of  the  plaiutiff's  propeny :  Hooper  v. 
Exeter.  56  U  J.  Q.  B.  457;  2  Smith's  Leading  Cas.  432;  Kennedy  v. 
Macdonnell,  1  O.  L.  R.  250;  or  to  recover  one's  liberty  improperly 
restrnined:  Pell  v.  Coombes,  2  A.  A  E.  459;  2  Smith's  L.  C.  427;  or  to 
emancipate  the  person  or  property  from  any  actual  and  existing  duress 
Imposed  upon  it  by  the  persoo  to  whom  the  money  is  paid,  or  some  actual 
or  tlireatened  pxen-ine  of  power,  poswessed  or  believed  to  be  iM)a»esBPd  by 
the  party  exacting  the  payment,  over  the  person  or  property  of  the 
party  nnyinir.  from  which  he  has  no  other  means  of  immediate  relief- 
Ciishen  v.  Hamilton,  4  O.  L.  R.  p.  269. 

Money  paid  in  ignorance  or  forsetfuInesR  of  a  material  fact,  is 
re"overable,  «*en  if  there  has  Im-po  laches  by  the  party  paying,  but  not 
as  to  amount  to  a  waiver  of  all  enquiry  :  2  Smith's  L.  C.  439,  444  ■ 
iiuperial  Bank  v.  Rank  of  Hamilton.  1903,  A.  C.  49,  TAl;  but  if  lie 
chooses  to  pay  a  claim  without  enquiry,  and  so  it  happens  that  an 
Item,  for  which  he  was  entitled  to  be  credited,  was  omitted,  he  cannot 
recover  it  back:  Sorenaon  v.  Smart.  5  O.  R,  678;  nor  can  money  paid 
under  a  by-law,  assumed  to  be  valid  but  which  was  aftem-nrds  fouiul 
to  be  invalid,  be  recovered:  Cusht-n  v.  Hamilton.  4  O.  L.  R.  265,  in 
which  case  the  authorities  are  fully  discussed. 

In  the  case  of  its  own  officers,  such  aa  trustees  in  bankruptcy,  the 
court  will  not  give  efifect  to  a  defence  raised  by  such  an  officer  that 
money  has  been  paid  to  him  voluntarily  and  cannot  be  recovered  back, 
unless  not  to  do  so  would  prejudice  the  rights  of  third  parties :  Re  Tyler, 
1907,  1  K.  B.  865;  Ei  parte  James,  h.  R.  9  Ch.  609 ;  Er  parte  Symonda. 
16  Q.  B.  D.  308;  Dixon  v.  Brown,  32  Ch.  D.  597. 

latareit. — T'niess  otherwise  ordered  by  the  court,  a  judgment  of  a 
court  of  record  b^-ara  interest  from  the  time  of  giving  judgment,  not- 
withstanding  an  appeal  or  other  proceeding  suspending  t'-e  entry  of 
judgincnt:  R.S.O,.  1914.  r.  56.  s.  35  (4)  ;  and,  therefore.  »  .  Jgment  of 
a  division  court,  under  this  section,  also  bears  interest.  The  decision  in 
R.  V.  Cy.  Ct.  Judge  of  Essex.  18  Q.  B.  D.  704.  deciding  that  county  court 
judgments  in  England  do  not  bear  interest,  is.  therefore,  inai)plicable 
in  this  province. 

The  legal  rate  of  interest  is  5  per  cent,  per  annum :  R.  S.  C  (1906) 
c.  120,  ».  3;  Adams  v.  Cox,  10  O.  I..  R.  96. 

Aotlon  oa  JndBment. — A  judgment  creates  a  specialty  debt,  and 
Is  enforceable  by  action:  Ho{lsoll  v.  Baxter.  K.  B.  &  E.  8S4  ■  fJrant  v 
Easton.  13  Q.  B.  D.  302;  Carlyle  v.  Oxford.  30  O.  L.  R.  413;  nnd  a 
judgment  of  a  higher  court  might  foriniTly  ]»■  enfi»rced  bv  action  in 
the  Division  Court:  Eberts  v.  Brooke,  11  P.  R.  296 ;  Aldrich  v.  Aid- 
rich.  23  O.  R.  374,  24  O.  R.  124;  but  not  a  mere  order  of  the  court: 
ffc  Kerr  v.  Smith.  24  O.  R.  473.  But  by  sec.  61  (c)  of  this  Act,  a 
division  court  has  now  no  jurisdiction  in  "  an  action  upon  a  judgment 
or  order  of  the  Supreme  Court  or  a  county  court,  where  execution 
may  issue  upon   or  in  resiiect  thereof:"  see  notes  to  a.  61    (e),  post. 

It  is  now  definitely  settled  that  no  action  can  be  brought  in  the  High 
Court  or  a  county  court  upon  a  division  court  judgment:  Crowe  v 
Graham,  22  O.  L.  R.  145;  see  post  notes  to  s.  61. 

Actions  on  judgments  are  not  favored  as  there  is  another  remedy 
for  enforcing  them ;  Biddleson  v.  Whitel.  1  W.  Bl.  .T07 :  and  costs  will 
not  be  allowed;  Philpott  v.  Lehain,  35  L.  T.  X.  S.  855;  unlfs?  other  and 
liiBtinct  causes  of  action  are  added:    Jackson  v.  Everett.  1  B.  &  S.  857. 


10 


DUHATIOX  OF  JLWJMKXTS. 


■•Ci.  9,  10.  Limitation. — An  Mc-tion  U  not  luainiftiQuble  ui>on  a  judjfment  over 

twenty  jt-ann  old  without  ■.  iiaymnnt  or  acknowlwijtmpnt  in  the  luean- 
tirii.':  R.  S.  O.  1014.  c.  75.  tw.  40  (b)  iin.l  54;  Clmnl  v.  Rao.  IH  O. 
K.  ;i71  :  but  tin-  riRhlH  of  tb«  iilnintlh'  art'  not  barred  until  twenty 
yfarw  luiv*.  plajwed :  Alluu  v.  Mc-Tnvi«h.  2  A.  U.  278;  Boiee  v.  0'lx>nne, 
S  A.  It.  ](t7:  anil  a  revivor  (rives  a  new  startiux  i«>int  to  (he  statute; 
iM'iillnnith  V.  Sykr«,  11  I'.  R.  337.  A  jmigment  of  a  Court  of  Re- 
iHtril  («»'e  8,  8),  nniaids  in  force  twenty  yearn:  MaKon  v.  JohnHton. 
2<)  A.  R.  4V2:  Riitler  v.  MeMirken,  32  O.  R.  422;  Boye  v.  O'liOane, 
■"{  A.  R.  I(i7:  and  see  (Tises  eited  in  Snider'B  Annotations,  pp.  2.36,  254, 
of  ic'j.,  where  che  oases  oii  the  Statute  of  Limitationa  are  pxhaiintively 
reeoriled. 

I»n»-in|[  tlio  HveH  of  the  partiea  rxocution  may  be  ioauwl  on  the 
judpnjent  within  six  yi'«i"H:  Rule  31;  but  in  other  l-aBea  an  application 
to  the  jndce  is  neeensary  for  leave:  Rule  -32.  Such  loave  -.vill  not  be 
given  unleMx  the  ajiplicntion  be  made  within  twenty  years;  McMiihou  v. 
Speneer,  13  A.  R.  430:  even  tbouRh  an  execution  may  in  the  luenntime 
have  bei'n  inHued  thereon:  Trice  v.  Wade.  14  P.  R,  3,11. 

A  foreign  judgment  «vm«titiite»  only  a  simple  contract  debt,  am! 
tin  action  ujmn  it  must  be  brought  within  nix  years  from  the  time  the 
cause  of  action  aroHe;  North  v.  Fisher,  (I  (),  R.  2l,HJ. 

A  decision  may  be  rccall'pd  ond  a  term  imposed  or  a  change  made 
lit  any  time  before  a  judgment  found  ix  entered:  Canadian  Land  & 
Emicratlon  Co.  v.  Dysart.  i»  O.  R.  495,  .">12;  Rathbone  v.  Michael,  20 
O.  L.  R.  .">03 ;  unless  it  has  been  acted  on  or  the  parties  have 
changed  their  position:  MeXiven  v.  Pigott,  31  O.  L.  R.  3(55.  The 
court,  in  the  exorcise  of  its  inherent  powers  over  its  records,  can  cor- 
rect an  error  arising  fnmi  an  accidental  slip  or  omission  in  its  order: 
I'ousins  V.  Cronk.  17  P.  R.  :!4H;  Mitchell  v.  Sparling,  I  O.  W.  N.  297; 
North  Am.  Life  v.  Collins,  9  O.  L.  R.  579:  but  cannot  substitute  one 
form  of  judgment  for  another:  Oxiey  v.  Link.  1914.  2  K.  IJ.  734. 

Death  of  Parties,  etc. — As  to  reviving  judgment  on  death  of 
parties,  see  s.  179,  and  notes. 

J*'*'^*''»f  9.  Tlie  Licutenant-Ciovernor  in  Council  may  designate  the 

Clerk."       place  ffitliin  the  division  where  the  office  of  tlie  clerk  shall  be 
(iitnated.     10  Kdw.  VII.  c.  -32.  p.  9. 

See  section  11  as  to  eiti.  i  in  which  two  division  courts  are  estab- 
lished. 


Time  and 
place  of 
tiolding 


10. —  (1)  A  sittings  of  the  court  shall  be  held  in  each 
division  onct*  in  eviry  two  months,  or  oftener  in  the  discretion 
of  tlie  .Tiidfri'  wiio  presidei^  over  tlie  Division  Courts  of  the 
County,  und  the  .Tud<;e  may  appoint  and  from  time  to  time 
alter  the  times  and  places  for  holdin^r  such  courts,  and  shall 
notify  the  clerk  thereof. 

Each  Divlsian. — Except  in  cities  where  there  are  two  divisions,  the 
rierk's  office  must  be  within  the  division:  ss.  10  (1)  and  0.  Tli"  sittinpa 
nf  the  court  must  also  be  within  the  division,  and  the  judse  lias  no 
liower  except  as  provided  in  section  13  (2),  to  sit  outside  of  it:  Serjeant 
V.  Pale.  2  Q.  R.  D.  558;  Hudson  v.  Took,  3  Q.  B.  R  4C. 


SITTIXCS  OF  COrllTS.  U 

ISnrr  Two  KoMtki.— A  subxoDdol  compliancp  nith  thf«  proTinInn  Ut.  11. 
Boulil  be  the  holding  ot  a  sittioB  In  each  division  .Is  time,  diirlni:  the 
year,  ai  neatly  as  iHnsible  at  rriular  intervnl.:  .ee  .ectinn  10  (2). 

"  pUeMtlOB  *>  means  "  aroordlnjt  to  the  rules  of  teason  and  ju.tlee 
not  private  opinion  :"  Lee  v.  Uncle  Itv.  Co..  L.  It.  CI  c  l>  -,m-  Ronke's 
Case,  .'i  Rep.  100  (a);  Sharp  v.  Waltelield.  ISOI.  A.  C.  173-  "not 
enpneiously  but  on  judlelnl  irouiids  un,l  for  substantial  reason."  or,- 
Jessel,  M.R  Re  Taylor.  4  Ph.  D.  100;  lie  PntuUo  and  Ornniteville, 
.11  O.  R.  1!)2:  n,.„„  V.  Brown.  1000.  2  K.  II.  37n.  .See  notes  to  gee. 
lis,  posi,  "In  the  opinion   of  the  JudRe." 

Questions  of  jurisdietion  frequently  arise  which  have  to  be  deter- 
mined ,.y  the  place  of  sittine.  and  the  jilaee  of  holdinc  the  eonrt  should 
be  changetl  as  seldom  a,  possible.  .No  general  rule  can  be  proposed  as  to 
the  place  where  the  sittings  of  a  court  .boulil  be  held;  the  qiiction  as 
it  arises  in  each  case,  must  be  settled  wllli  reference  to  the  particular 
I'lrcumstancea  involved:  7  V.  C.  L.  J.   .111'.  i'"-utumr 

(9)  If  the  Jiiilpc  of  the  County  Court,  the  sheriff  and  tlie  Ti.ei  ieut- 
mspcctor,  or  any  two  of  them,  certify  to  the  I.ieiitenant-C.ov-  """mor 
ernor  that,  in  any  division  of  the  couniv,  it  i..  expeilicnt  that  Sii," 
llie  eourt  should  not  be  held  so  often  as  once  in  every  two™"™t;."'" 
montlis,   the   Lieutenant-Governor   in   Council   mav  order  the  l>''l<'m«o( 
court  to  he  held  at  such  period.;  as  to  him  seems  meet   hut  a  °""""' 
court  shall  h,    iield  in  the  division  at  least  once  on  everv  siy 
months.     1,"  Edw.  VII.    c.  .1-3,  s.  in. 

Inapeator.— See  sec.  r<t  pott, 

form?'?."",*'  ."T  ='»»«f»«T-  -  The  corresponding  section  In  the 
tormer  D.  t.  Act  restricteil  the  reasons  for  the  change  to  the  amount 
..f  bu»ini..s.  remoteness  or  inaccessibility  ot  the  court.  These  o-  nnv 
otlier  eoi.l  rensoiis  showing  tlie  esimliency  will   now  suffice. 

The  circumstances  justifying  the  intervention  of  the  board  and  of 

l-jeutenant-(,overnor  in  Council  are  commented  upon  in  7  l"   C    1     I 

pp.  1.7,  1,,S     These  circumstances  should  be  fully  set  out  in  the  certia^ 

crio'l'irrmtter."""™""'-""'"-"""  '"  ''"""'■"  "  ""™'-  '"'  ■""■ 

11.  In  any  city  in  which  two  Division  Courts  are  established,  Hoidingof 
all  or  any  of  tlie  sittin.T.-  of  both  sucli  courU  mav  be  held  in"',"'"'" 
cither  of  such  divisions,  and  the  cleri<s  of  lioth  courts  mav  with  o«i'S  ..f 
ihe  approval  of  the  Lieutenant-Governor  in  Cotmcil.  keep  their &, 
iilfices  in  the  same  division,     in  Edw.  VIL  c.  33.  s.  IL 

Ili«  Same  Dlvliion.— The  court  house  In  n  city  is  the  most  con- 
■ement  place  for  the  sittings  o!  the  .ourts.  hence  this  provision  for  holding 
liota  courts  in  the  same  division,  .t  it  i..  not  corapulsorv.  The  clerlts  in 
iities  may  also,  with  the  approval  of  the  I.ieutenant-Oovernor  in  fonncll, 
have  their  odices  in  tlie  same  division. 


It 


ACCOMMODATION   FOIl  SITTIX08. 


•^jj  12.  Eacli  of  tlie  courts  for  diTisiona  within  the  City  of 

Toronto  shall,  except  during  the  month  of  August,  hold  sittinga 
&£'"»*  Wow,:- 

(a)  At  least  weekly  for  the  trial  of  aotionsi; 

(6)  At  least  monthly  for  the  hearing  of  judgment  sum- 
monses ;  and 

(c)  At  least  once  in  every  tw.  months  for  the  trial  of 
ai'tions  where  juries  have  heen  demanded.  10 
Kdw.  VIT.  c.  .32,  s.  U. 


DiviHiuii  13. —  (1)  Tlie  local  iininicipality  in  which  a  Division  Court 

eonlmodll^  iij  held  shall  provide  a  court  room,  not  in  or  connected  with  an 
'"">■  hotel,  and  other  necessary  accommodation  for  holding  the  court. 

(2)  If  a  proper  conrtiroom  and  other  necessary  accommoda- 
tion are  not  furnished  by  the  municipality,  the  Judge  may  hold 
the  court  in  any  suitable  place  in  tlie  division,  or  in  any  other 
division  of  the  county  in  whicli  suitnble  accommodation  is  pro- 
vided, and  the  owner,  lessee  or  tenant  of  the  building  in  which 
the  court  is  held  sliall  be  entitled  to  receive  from  the  ninnici- 
pplity  whose  duty  it  was  to  provide  proper  accommodation  for 
the  court,  the  sum  of  $.t  for  every  day  on  which  the  ourt  is 
held  in  the  building. 

(3)  Where  a  municipality,  not  being  a  city  or  town,  fur- 
nishes a  court  room  and  other  necessary  accommodation,  or 
pays  for  the  use  of  any  building,  the  municipality  shall  be 
entitled  to  recover  from  any  other  municipality  the  whole  or 
part  of  which  is  within  the  division  for  which  the  court  is 
held,  such  reasonable  share  of  the  cost  as  shall  be  ordered  by 
the  Judge  of  the  court  to  be  paid  and  contributed  by  the  last 
mentioned  municipality  and  in  every  such  case  the  total  cost 
Ehall  be  deemed  to  be  $5  for  every  day  on  which  the  court  is 
held.    10  Edw.  VIT.  c.  ^2,  s.  l.*J. 

Neeesiarr  Aooommodittlon.  —  What  is  "  necessary  accommoda- 
lion  "  cannot  be  particularly  definpcl.  for  In  a  city  better  accommodation 
would  he  <?xpoctpd  than  in  a  thinly-settled  part  of  the  country,  but  it 
miKlit  l>e  said  tn  be  such  proper  nnd  becoming  provision  for  the  comf.irt 
and  couvnuience  of  those  attendiuK  court,  as,  under  the  particular  cir- 
cumstances of  a  muniMpality.  its  council  woii'd  be  expected  to  provide 
for  that  purpose.  It  includes  heatin?  and  lif  iting.  and  suitable  accom- 
modation for  si'iitiuft  Mie  officepR  of  the  cr  ,rt.  profeHsional  gentlemen, 
litiennts  and  others  nrtendioB  court. 


If  there  l>e 
no  pro)>er 
court 

room,  etc., 
the  Judffe 
nwy  hold 
court  in 
Rnv  Buit- 
kble  place. 
KxpenBfs 
for  rent. 


Judfre  to 
•pportioii 
"^tsin 
eertftin 


ACCOMMOU.ITIOS   KOII   SIITIXOS.  J| 

,„.  *"  ^'!**,''T^'"'  •'"Pr'f'J'  »'  II""  provliJon  U  evident.    I'robubly  a  a«  i> 
Sfh-r^H'^'r,    '"7"°"J  '"  "olIlM  that  not  only  Joe.  the  TclloS 
prohibit  the  hold  n,  of  court,  .t  llcn.e<l  hou.e,,  hit  „t  .11  tavern,,  inn, 
er  bonsp,  of  public  entertainment. 

■k.,'"  ""*  tk.  Omu  1.  H.W.— ■n-here  one  dlvijion  comprise,  more 

other  than  that  "In  which  the  court  1.  held"  contribute  a  .hare  of  the 
eipen.™.     But  nub-wction  3  now  make,  provision  tor  .uch  a  coL. 

AoeomaiodsUoa  i.  ProTidad.— Thl,  ia  an  eicention  to  the  rule 
requiring  court,  to  be  held  within  their  division,  according  to  .ection™0 
Sub-Kctlon    3   provide,    for    pa.vment    by    any    municipality,    wliZ    „, 

Sovi^L'^^b  ',  ''""">"'"''"'i»"'  'or  holding  the  .-ourt  Without  thi. 
It,  dim  in  Jb?^  L?"?'  '"  I'VT'',.'  ^"'"""-'  niunicipallty  to  fiilBl 
c'uS.i",      'o."anT*BrZ""7  C   5^'  sTs^'wh"   ''"'5  :\ '""■'"■•"' 

Sta  2l,C  ^  """i;  "•""  "''"  """  »"  ""'o"  »»"  ■n.lniainable  bj 
him  for  the  expense,  he  incurred  in  con,e.|Uencc  of  the  defnuil  o    rh. 

^"uTk'^4°S;-'V„!-'""  ;;  ■""  '■"■•"r"°"  "'  ""■  Count?  of  Carttn 
M  L.  c.  H.  WU:  and  ,ee  New,ome  v.  Crounty  of  Oxford,  28  O.  II.  442. 

h.  J^,.''u  ^'5''  "»»■— The  right  being  statutory  thi,  sum  would 
be  recoverable  independent  oi'  any  contract:  33  V.  C.  H.  p.  41B. 

A  debt  payable  by  virtue  of  ii  statute  1,  a  specialty  debt  and  not 

p^£tz^ZtVr"S™  'LTL  z!;elx„";sta;■;;^r■in!i 

hoElr  •„•  "  'TT  °'  ""■■""hi"?  the  reiiuiaite  accommcinTion  for 
holding  the  .ittinw  of  the  court  in  the  division.  The  section  doe,  not 
apply  to  cty  or  town  municipalities.  Before  the  municipality  "ekLg 
contribution  under  the  statute  for  money  di.bur*d  by  it.  sues  to  reaver 
r.iS  ""'".''°."»°'  /'"t"  the  other  or  others,  the  expensei  should  CbZ 
,»  ten't";'    °'  ":T  "'  "'"'  »■'""''  ""'  '"'  'he  right  of  action      The 

!:gr";;.hi'cTt!:e"c:.,!7.rM,r "-  °"°-  """■  -' "°-"  °'  "■-  ^^'^ 
Hon  ir^i^rsrt  t^i^r^.^  ^iTT  t  =?r« 

rr,r  't^'  "'■  '•°"',^''  ■"'»  ""•"  ■"-■'-R'^-  ^  could  no  ,L  done 
«  porlc.     The  municipality  which  is  called  upon   to  contribute  would 

S  ,t?'f  V  ""  """■"■  ""  '°  '""^  """"  "^^  "  should  „rpayie 
twnU      .'      '*%"°''"  '"  "■="''•'  ^-*-     Keference  may  also  be  „ade 

Tuckir  ll'ch  n'm  'l>''™°nn'  '^'',  S'  =^ '  '''  "■  T"cker.  /„  r. 
iucker  12  Ch    D    30S:  n.  v.  CoiieEe  of  Physicians  and  Surgeons.  44 

■m  o,,-  o  ■■  ^""'•"''f  W'"«  I-o<^«l  Board  v.  .\kroyd.  5  Ex.  D  pp.  201 
J04,  211 ;  Brigg,  v.  Briggs,  .',  !■.  n.  163:  R.  v.  Law.  27  f.  C.  R   2G0 

The  outside  limit  which  all  of  the  municipalities  would  be  cnlle.| 
'.pen  to  pay  as  the  total  cost  is  W  per  da.v.  but  port  of  „  ,!„,.  „„,nd 
roiint  as  one,  no  provision  being  made  for  a  fractional  part  o7  a  d,^, 
The  population  and  assessed  value  of  the  whole  or  parts  of  the  respective 


Nl'MBRRS  AND  LIMIT8  OF  COURTS. 


■•ei.  iniinlcl|)fllltlt>n   within   the  divixion   DilKht   be  tnken   ai  a   fair  baiii  oo 

14,18.     which  to  oKtimnti-  thv  rftiHubublp  vhare  of  each. 

No  particular  moclf  nf  collt^'tins  the  amount  due  by  the  delinquent 
raunicipalitr  is  prescribed,  and  in  the  absence  of  «ucli.  it  would  leem 
that  the  proper  prureedinnit  would  be  tin  action  In  the  Dlvlnlon  Court: 
Letn  V.  Corp.  of  Cnrleton,  ;i;i  V.  C.  II.  40».  nnd  nuthorities  there  cited; 
I  Richardson  v.  WlllU,  L.  R.  8  Kx.  (JO.  or  by  proceedinita  under  R.  8.  <). 

1014.  c.  Ttt.  The  order  of  the  judue  N  not  the  order  o.  the  court :  he  is 
nien-iy  pcrnona  daifitiata  :  He  riiccpiette.,  11  I'.  R,  4rt.'i ;  Itv  Young,  14 
P.  R.  30y:  Re  Bush,  10  C.  L.  T.  1S4:  lie  Kinit.  18  T.  It.  aV'i :  nnd  nN 
such  he  hflri  authority  to  award  the  costs  of  the  pPHVedipK :  It.  S.  <». 
1014.  r.  70.  s.  1». 

Use  of  14.  Tlif  j'ittiiijfs  nl"  tlk'  nmrt    in  a   (.iniiity  t<mn  may   lie 

Court         heM  in  tht'  Cmrt  Hcmse.     IM  Kihv.  VII.  c.  ;j'i..f..  U. 
Udum. 

Oovrt  Hdiim.— The  right  t>  hold  sittings  in  the  court  house  could 
not  be  held  to  warrant  inturferencc  with  the  sittings  of  courts  of  higher 
jurisdiction. 

Bosrdfor  15. —  (1)   In  ft  county  the  Judge  of  tlie  county  court,  the 

'**''*tiie"*  SlierifF,  tlie  Warden  and  the  Inspector,  and  in  a  Provisional 
nmiiiier  Judicial  District  the  Judge  of  tiie  District  Court,  the  Sheriff 
Sf'diS'"'  •"'^'  t^^  Inspector  shall  he  a  hoard  wiio  may  appoint  Hud  alter 
•ions.  the  numher  and  limits  of  tlie  divisions  ai'^  shall  nuniher  the 
divisions  heginning  at  numl)er  1. 

Jndce  of  the  Coutj  Court. — Tliiit  does  not  include  the  junior 
judge,  see  s.  2  (2),  ante.  A  majority  of  the  above  mentioned  function- 
aries may  penorni  this  duty:  R.S.O.  1014,  c.  1.  s.  28  (c)  :  but  all  <.. 
them  must  be  notified  and  have  the  opportunity  to  act. 

Appolttt  «ad  Alter. — This  may  be  done  from  time  to  time  as 
occasion  reijuirea:  R.S.O.  1914.  c.  1.  s.  28  (e). 

Board  in  (^)   ^"  ^  provisional  county  the  Judge  of  the  County  Court 

provwionnland  the  sheriff  of  the  cmmtv  nf  which  tlie  provisional  eountv 

county,  ' 

forms  a  part  for  judicial  purposes,  the  Inspector  and  the 
Warden  of  tlie  provisional  county  shall  constitute  the  board. 


Meeting 
of  Board. 


(3)  No  resolution  or  order  altering  the  number  or  limits 
of  the  divisions  or  any  of  them  shall  be  made,  except  at  a 
meeting  called  for  that  purpose,  of  wliicb  four  weeks'  notice 
shall  be  given  hy  publication  in  a  newspaper  published  in  the 
division  affected,  or  if  no  newspaper  is  published  there,  then  in 
a  newspaper  jmbli.-lied  in  the  county  (►r  district  town  of  \\w 
county  or  district  in  which  the  division  affected  is  situate. 


Four    Weeka'    Notice. — Tlie    Rules    nnder    the    Ontario    .Tnrlica- 
lure  Act,  in  refprence  to  rompntation  of  time,  do  not  apply  to  division 


IS 


CIIAXOE  OK  LI  JUTS. 

Chamber.  .„d  T„„„.Li„  JunrZ,:^  O    ,1    270.  °'""™''^-      "■'■    '" 
would   invnlUlale  the  Jhnl,  ,,ri^,„||",     „     Jlw  "l«pnce  of  ,uch  i,„iio. 

C.  1'.  2-4'  ShnwT   Th.    ■.;•     .  T.       '•  """I'iwlit)-  ot  (irantlmni.  tl 
V   ..  -tl,  i^iiinw  V.  idp  (  orii.  of  Manvfrti    in  r   r*   n    oco.    4  1 
Manuing.  38  L'    t'    U   340  *«u>fra,   m  i .  o.  R.  288;  Aakew  v. 

Chatham.  21  r    en    TV  Th.  fh    t'a       '?'"""""«  >'.  Copnornlion  „t 

(1)   Xo   sucli    resolution   or   order  shall   take   effect   until  wi 
approve,!   by   the   Lientenant-fiovernor   in   Connoil    no     ."n"     S"., 
nottee^of  .neh  approval   ha,   l.e„  pnblishe,:   in  fne   0„ZtllA'"^. 

to  eS.li'l    "PP''™!'"".*"  "It"  ""^  limits  of  any  division,  or  ap*. 

ronnti  fonrt  ,n  wr.tlns  Mgned  l.v  the  reeve  or  other  liend  of  .'""f '" 
.ny  ntnnn  palit.y  in  the  eonnty,  anthori.ed  l,v  a  r  .,k    ot  ^  ■>•       " 
he  eonnetl  ,n  tl.at  behalf,  or  by  a  petition  signed  bv  at  lea" 
twentynve  ratepayers  of  the  munieipality  afTeeted. 

.1.  r„«,a„„„  „,  c„a„;r':;;::,::i,:^;'^,^:;;::;;;t^:°f>';f'  -"- 
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CHANOE  OF  LlUlTtf. 


UlH'tl  »p- 

plicAi  iod. 


R»*cord  of 


Actiuns 

and  jndg- 

mentM  cun 

tinned 

wh*n 

trnnn- 

ferreti. 


(6)  I'lmii  riTciviii)!  the  applicntimi  tlu'  Jiulffe  shall  notify 
the  other  ineiiibent  of  the  l)oar<l,  atiil  upon  receiving  notice 
the  Initpec'tor  fhall  appoint  a  time  and  place  for  conn idrr ins; 
the  application,  of  which  four  we<<kR'  notice  shall  be  j;iven  as 
provided  hy  f>ub-8Pction  .1,  and  at  the  meeting  persons  support- 
ing or  opposing  the  proposed  change  nhall  he  heard  if  they  so 
desire,  and  the  Imard  shall  consider  ami  iliHpose  of  the  whole 
matter. 

Tkm  B«AV<  SkAll  IMspoM.— The  diTltloii  iif  a  mnjority  of  the 
n)<>mb<>ni  of  thp  tribunal  would  be  io<hI  :  R.  S.  O.  1014.  c.  1.  m.  2fi 
(c)  :  Ha  Ontario  and  Quf>bf><<.  (1  L.  J.  N.  ».  212.  lint  In  onli-r  to 
juRtify  a  dooislon  by  Ipm  than  thp  whole  number  tbrre  Hhould  firat 
br  an  opportunity  for  n  full  dlacuMion  and  a  final  refuial  to  agree: 
Ooo<lmiin  V.  Haycm,  2  J.  4c  W.  240;  I>aUinff  v.  Matobett.  Willm.  210; 
Re  Mnrphctt.  2  P.  A  L.  987;  Younf  v.  Bulman,  13  C.  H.  tC3; 
White  V.  Sharp.  12  M.  A  W.  712;  Thoraai  v.  Ilarrop,  1  H.  &  H.  ^24: 
Re  rVrlng  \.  Keymcr,  3  A.  ft  K.  24n;  Re  Templpman  and  Rml,  0 
How.  W12;  Hawley  v.  North  Htaffonlahire  Ry.  Co.,  2  I^  O.  A  S. 
33:  WtllouKhby  v.  Willouubby.  9  Q.  B.  033.  Neither  one  could  deleitate 
hia  authority:  HarrinRton  v.  Rdliion.  11  U.  C.  R.  114:  Ilaakln*  v.  Bt. 
Louii  and  8.  K.  Ry.  Co.  109,  I'.  8.  Snp.  Ct.  023. 

If  any  member  of  this  tribunal  should  have  omitted  to  take  the  oatb 
of  office  or  do  some  neceflaary  act  or  thing  before  enterins  upon  his  official 
dutlea.  or  ahould  the  warden  be  subsequently  declared  unduly  elected, 
or  beromi'  ntherwlHe  diw)uallfied,  yet  the  action  of  the  tribunal,  being 
of  a  Jiidlrial  nature,  would  not  be  illegal :  The  Margate  Pier  Co.  v, 
tlannam.  3  B.  &  Aid.  260.  The  law  raisefi  a  pretiumptlon  in  favor  of 
the  regular  appointment  or  election  and  qualification  of  an  officer  from 
fail  bnrlnn  acted  In  an  official  capacity,  and  would  do  »o  in  this  case:  R. 
V.  Verelst.  3  Camp.  432;  Berryman  v.  Wise.  4  T.  R.  300:  Doe  rf.  Davy 
r.  Haddon.  3  Douk.  310:  Marshall  v.  Lanih,  5  Q.  B.  HE:  Wolton  v. 
Gavin,  10  Q.  B.  48:  Butler  v.  Ford.  1  Cromp.  A  M.  002:  R.  v.  Howard. 
1  M.  A  Rob.  187,  and  other  casea  cited  in  Tavlor  on  Evidence,  8th  ed.. 
p.  1S7:  Holt  V.  Jarvis,  Dra.  100;  Smith  t.  Bedford,  12  Gr.  310:  School 
Trunteea,  Tp.  of  Hamilton  v.  Neil,  28  Gr.  408:  R.  v.  Fee,  3  O.  R.  107; 
O'Neill  V.  Atty.Gen.,  20  S.  C.  R.  122;  hut  nee  Turtle  v.  Euphemin,  31 
O.  R.  4W. 

(7)  Tlie  inspector  fhall  keep  a  record  of  the  proceedings  of 
the  board  and  shall  send  n  copy  of  it  to  the  Clerk  of  the  Peace 
after  cjh  li  meeting.     10  Edw.  VII.  c.  ;J2,  s.  15. 

Tha  Jndce  MhmU  Notlfj.— All  notices  required  by  this  Act  must 
be  ID  writing :  n.  R2. 

16.  Actions  and  judgment?  in  any  court,  the  number  or 
limits  of  which  arc  changed,  sliall  continue  ti>  be  actions  and 
judgments  therein,  but  tlie  Judge  may  transfer  any  sucli  action 
or  judRtocnt  to  any  other  court,  and  when  so  transferred  the 
same  pliall  be  an  action  or  judgment  of  such  other  court. 
If)  Kdw.  VIT.  c.  32,8.  IG. 


""ABATION   or    l„-,T„   COINTIW. 

"mi  pl.™  of  holding  the     .ul'j'rr'"'"'''' "'-^^  time,  ;^>^^^ 

record,    in  Edw.  VU,   ,.  .,"';  '^y"'"  '"'P^'or  «  ropy  of  fhefcj- 

Tfc»  Clark  •#  *k.  *.  ^''"uru. 

^"'r'*--  In  th*  book  ar?*.,^*?!r'*r  "■^■*^-  "«■*•  c.  70   .    ii      -«. 


»l'ioh  were  X llv  .  Z  r^-™"""''  ""''  "«>«« 

-nty.,a„oomir    "'".^[irof"'-.""""^^" 
eoimty  or  remain!,,,  oountio,  and  t/ «  '  ^  "l*""" 

'''^t;^r&---ordi..^^^ 

I-  -otion,  and  i  d ;„ .ent''"„^  ''',""  ^""""^  *" 
transferred   to  sol  Th  ""''  ™"«'  "^'■l 

'riti,  tl,is  Act  "'"  "'"•'   '■"   accordance 

D.C.-L.  '    -WwolMion    of    „„,„j 
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t>lAllLIHlllNit    NKA    C'UL'NTIKlt. 


rtHtntimi  wu  not  nmllnuHl  In  Thi*  Miinlri|Ml  Art.  1D1.1.  or  K.  K.  O. 
1D14.  c.  XVa.  uD  the  gnMiiiil  llmt  mui'Ii  illiwilullon,  like  thf  fnrmittloii 
uf  u  m-w  itKintjr,  wii«  ntiirr-  |>r<»t**'  'X  »  iiiatirr  for  KtHK-iiit  IfiUlmlnii. 

A  ■•mlwv  C*«»ty.— 40i>Dliir  ruuniy  mm  ib-flnH  In  M>rtl<w  31*  of 
Th«  UuoU-lpol  .\i-t  uf  lt<<KI  tm  "  tb«  (.-uUDty  Id  wlik-h  thr  nturthnuw  U 
iltuatr."  Thin  Mftlun  ImvlDg.  h4»wrver,  herb  rriwalfd  lh«  tfrm  "  MUiur 
ruuntr,"  Duw  ■tiiDdv  uDikHoi'd. 

jB4(MaBto.— Th«  d^'laloD  of  thv  Judfv  If  r  )l  itronounrMl  In  court 
nnljr  bcfurura  «  Jii<lgtDi*nt  when  dulj  rDlrred  In  thr  procrdur*  book  hy  llif 
elerk:  Hirutrua  v.  Joliuiton.  '  I..  C.  Ii.  141;  lt<illlty  v.  llmliMu.  '24 
y.  II.  It.  ICKI;  M><>  w^loii  l:!l.  Th.'  proc^wllnfii  of  the  nmrt  o«n  only  b* 
pro*.. I  by  ■Ill-fa  vntrit«:  II.  v.  I^millInl.  1  F.  ft  K.  7'J,  iM*r  Hrnmwpll.  B. ; 
or  a  i-fftiHi'd  i-upy  und»T  iH^tion  •I.I,  nn<l  •unnut  Iw  n>niriiilirt4><l  fvi>n  by 
'U^  evldfncf  of  ttw  jmUf:  l>fWii  v.  Ullr.v.  11  i'.  B.  [wr  Jtrvl-.  C.J..  iit 
p.  4311;  but  u  Dier**  «U|i  or  ckrli-nl  frn.r  may  be  eorrfrted:  Noflli 
Ami-rkfln  Lift-  v.  foIUns.  0  O.  L.  K.  570:  McfMUfhi-y  v.  Htriiigrr. 
1IM4,  1  I.  K.  7!l:  but  one  form  of  Judgment  rtinnnt  bf>  ■iihmltuteil 
for  iiiiiitbfr,  f'.g.  II  jiiilgmrnt  ngiiiniit  itriiiinitr  iNtali>  for  n  iH-noiiBl 
jurlgmtMit  ugfllimt  n  niurrif^l  womon :  Oiley  v.  Link,  11U4.  L'  K.  B. 
734.  An  pntry  "utruck  out;  for  wont  ctf  Jiiriwlirtlon,  n  dtuputi-d  tliU- 
having  birn  rworn  to."  U  not  a  jiuigmcnt :  Tubby  v.  Htanhopi-.  5  C. 
n.  7(H>.  If  pronounwHl  in  rourt  the  dwUion  bf^tmrn  n  Judgnn-nt  in- 
itanter:    MVtlun   121;    Iloltby   V.   IlmlgMn.   L*4   Q.   B.   I>.    103. 

{'I)  The  Lieutenant-Governor  in  Council  may  in  the  prn- 
daniation  estaMi»*Iiintr  a  new  i-nunty,  <tr  in  a  !*ul»*eiiuent  pm- 
clarnation.  to  take  effect  in  either  i-am-  from  a  iIhv  to  be  name* I 
therein,  fix  and  determine  the  nuinlv.T  ana  lini.  -'f  the  emul^ 
for  the  new  eniinty.  Puhjeet  to  Ih'  thereafter  altered  hy  the 
hoani,  and  may  hy  the  proclamation  direct  that  actions  and 
judgments  in  any  court  shall  Income  actions  and  judgments  in 
any  other  court  and  thereupon  the  same  shall  hecome  actions 
»nd  judgments  of  and  shall  be  continued  in  such  last  mentioned 
court. 

FreeUaiAtloB  EataMlak..^  m  Ntw  Ooavtr'— ThPM>  wnrdn.  r*in 
Hnnfd  from  tbo  Act  of  IftlO.  hnd  refprcnr*'  to  the  i>rovijii(fn«  of  fl  Kdw, 
VII.  c.  34,  sinop  rt'iwnled.  The  pfitubHiilinifnt  of  a  new  rouuly  In  now 
mattpr  for  mM-rinl  li-glNlntlon.     Ct.  note*  to   (1)   above. 

Writ«»od  (3)  Where  an  action  or  judgment  in  any  court  is  trnns- 
Jjbt'X^  ferred  to  another  court  the  clerk  or  other  officer  of  the  court 
liveredup.  ffJio  liolds  any  writ  or  document  appertaining  to  i^iich  court  nr 

the  husiness  thereof  shall  deliver  up  tlte  same  to  such  persmi 

a.s  the  .Judge  directs. 

Jvdcment  TWmaferred. — The  transfer  here  referred  to  in  thnf 
reuniting  I'rtni  a  dioBolution  of  miintien  iind  nut  one  "  iiixm  the  api>li<*;i 
tion  of  n  person  having  «n  unsatisfied  jnditnient."  r>fivided  for  by  n.  l>vS 
(1)  poat. 


F'King 
nuniWr 
ami  linuM 
of  court! 
in  a  new 
cuunty. 
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20  THE   .U'DGES. 

B«c.  19.       ilhUion.  he  would  be  incaimbli-  of  aoihii::  set-  notea  to  section  19  for 
authorities  a«  to  the  question  of  diBqualifying  interest. 

The  resolnlion  or  onier  nhoiilcl  not  be  mnde  separately,  but  while  all 
are  together:  Wade  v,  Dowlinjr,  4  E.  &  B.  44.  and  if  one  were  excluded 
from  the  meeting  by  force  or  fraud  the  netion  of  tlu'  rest  would  be 
illt'Kiil:   Re  Templeman   &  Reed,  ft   l>r»wl.    IHiJ. 


TIIE   jrDGE. 


Who  to  19.— (1)  The  courts  shall  be  presided  over  by  the  Judge 

l-rejiid^.      or  the  Junior  Judj^e  or  by  the  Dopnty  Jud^e. 

The  "JadK*<" — Includes  tlie  Senior  and  Junior  Judge:  s.  2  (g), 
ante.  As  to  the  appointments,  qualitication  ami  tenure  of  office  of  senior 
and  junior  county  court  judges,  see  R.S.C.  li»0«.  r,  138,  sa.  30-82;  n.S.O. 
1014.  c.  58. 

Junior  CO  The  Junior  Jud^'e  shall  preside  over  the  Courts  of  the 

h"ilfn'"  county,  subject  to  any  other  arrangements  from  time  to  time 

iBion    '""  made'witli  the  Judge  of  the  county  court  or,  in  the  County  of 

Courts.  Y^^j.^  ^  ^  majority  of  the  Judges. 

Th«  Junior  Jnd«e.— The  use  of  the  definite  article  "  Tiie  '*  points 
to  the  fact  that  there  in.  outside  of  the  County  of  York,  not  more  than 
one  Junior  Judge  in  each  county.  In  the  County  of  York,  there  may 
be  a  second  and  a  third  Junior  Judge:  R.S.O.  Iftl4,  c.  M.  ss.  5,  7. 

(3)  The  appointment  of  a  Junior  Judge  shall  not  prevent 
or  excuse  the  Judge  from  presiding  at  any  of  the  courts  within 
his  countA-  when  the  public  interests  require  it.     10  Edw.  VII. 

c.  3-3,  s.  in. 

Judcet'  T«rritori»I  Juriadictlon.— Ry  R.S.r.  c.  138.  ss.  30. 
31,  it  is  provided  that— "  30,  The  jurisdiction  of  every  county  court 
jndpe  shall  extend  and  shall  be  deemed  to  have  always  extended  to  any 
fldditionni  territory  annexed  by  the  provincial  legislature  to  the  county 
or  district  for  which  he  was  or  is  appoiDte<I.  to  the  same  extent  as  if 
he  were  originally  appointed  for  n  county  or  district  including  su'-h 
additional  territory."  and 

•*31.  It  shall  be  competent  tor  any  county  court  judge  to  hold  any 
of  the  courts  in  any  county  or  district  In  the  province  in  which  he  is 
appointed,  or  to  perform  any  other  duty  na  a  county  court  judge  in  sucii 
county  or  district,  upon  being  required  so  to  do  by  an  order  of  the 
dovcrnor-in-Council.  made  at  the  refjuest  of  the  Lieutenant-Oovernor  of 
such  province ;"  and  he  is  authorized,  without  any  such  order,  to 
"perform  any  judicial  duties  in  any  county  or  district  in  the  pro- 
vince, on  bein„'  requested  so  to  do  by  the  county  court  judge,  to  wlioin 
the  duty  for  any  reason  belongs."  iind  that  "while  acting  in  pursunnc. 
nf  such  requisition  or  request"  he  shall  "be  dcr  n^^d  to  he  a  judge  "i 
the  county  court  of  the  county  or  district  in  w.ich  he  is  so  requir.-i 
or  requested  to  act,  and  shall  have  nil  the   powers  of  r  -h  judge." 
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The  Ontario  t^gal^,     „        .. 

North  A^i^f^Acrii,';*"'  """   ""■'-. 'on"2°   nT,"  "'„ ""  W™' 

n.S.O.  ]M4.  c.  m1  iVw,""""""""'""'"'-^  RsS"    IM  ™"°'' 

U.blUtT  of  Jndm— R,-  ,1. 

IM  aeainst  a  Judge  of  a  r-„„l,        „  '■ommoi  law  ot  Enslnnd    „„       .■ 

Q.  B  R41     Tf  ,      "'^"  ''*'  hns  no  JurisfJi^t!«„     it     .      *  "^^  his  com- 

482:  .or  ar/thJ  oa„rr„ Mh  V"  ?'"''=?»  ^«^»Crs™rt°l?;-n  5," 

v'trdr,i'irv,?i?^?---i^er^^^^ 


JL'DOES     1IE81H>X.SIBII.IT1EN. 


At  t).  4S0  of  tilt'  siimf  reijort.  Burns,  J.,  mnd  :  "  It  tii>l><'arg  to  me  the 
plaintiff,  by  niifTerini;  jii(l(cni(>nt  by  Oofnnit  naainKt  him.  in  iiol  in  a 
poniiion  to  disputu  ibf  jurisdiction  of  the  court.  If  the  want  of  juri* 
diction  whs  apparent  upon  the  procetHling)**  tlien  of  cotirso  it  would  be 
open  for  him  to  qneHtion  the  rUtht  npon  any  steps  laken  upon  a  pro- 
L-eeding  in  thiit  manner,  as  rnram  non  juilkc;  but  I  do  not  think  he  can 
fjuestion  the  jurisdiction,  by  bringing  evidence  to  dispute  the  place 
where  the  cause  of  action  aro»c  in  whole  or  in  part,  after  he  has 
aciiuiesced  in  it  in  whole  by  suffering  judgment  by  default;  and  iu  an 
action  against  the  judge,  tlie  judge  of  the  county  eourt  would  be  in  a 
oetious  predicament  if  he  were  obliged  to  be  prepared  wUh  evidence  to 
sustain  his  judgments  againttt  persona  simply  because  it  be  shown  that 
the  parties  sued  du  not  reside  within  his  county.  The  efTect  of  what  the 
plaintiff  contends  for  in  llii«  case  would  compel  the  judge  to  do  that,  if 
Buch  a  projiosition  be  entablisbed.  The  plaintiff  should  have  appeared  to 
the  summons,  and  have  raiseil  the  question,  and  tlie  judge  would  then 
have  tried  the  iiueation  of  jurisdiction;  or  if  he  did  not  wish  the  judge 
of  the  county  court  to  have  determined  the  point,  he  might  have  applied 
lo  one  of  the  superior  courts  for  a  prohibition." 

As  reganls  judges  and  judicial  ofhcers,  the  general  rule  is  that  if  they 
do  any  act  beyond  the  limit  of  their  authority,  causing  injury  to  another, 
thev  are  lialde  for  it:  The  Mai-shalsea  Ca«e,  10  Rep.  "ft;  Nichols  v. 
Walker,  t'ro.  Car.  .S!H ;  Mc<''readie  v.  Thomson.  1907.  S.  C.  1176;  but 
if  the  act  be  done  within  that  limit  through  an  erroneous  or  mis- 
takon  judgment,  they  are  not  liable;  Dowsell  v.  Imjiey,  1  B.  &  C  103; 
IJiirner  v.  Colman.  19  C  I'.  lOfi.  Trespass  will  not  lie  for  a  judical 
act  done  without  jurisdiction,  unless  the  judge  knew  or  had  the 
menu.s  <if  knowing  of  il  Calder  V.  Ilalkett.  3  Moo.  P.  C.  28 ;  Garner 
V.  (\dema»,  19  C\  I'.,  at  p.  100;  Kemp  v.  Neville,  10  C.  B.  N.  S. 
Wo.  and  eases  there  citinl.  .Judicial  functions  cniinot  be  delegated: 
Andrews  v.  Marrit*.  1  Q.  B,  '.\.  In  the  rase  oi  au  inferior  court,  juris- 
diction must  be  affirmatively  pnived :  Carratt  v.  Morley.  1  Q.  B.  IS ;  Hals- 
bury,  vol.  23,  s,  073,  t'f.  notes  to  s.  8  nnte.  A  superior  court  can  order  a 
county  judge  to  pniceed  with  the  hearing  of  a  case,  but  cannot  deal  with 
any  order  which  he  may  make:  Churchward  v.  Coleman.  L.  U.  2  Q.  B.  IS; 
Coolican  v.  Hunter.  7  P.  R.  237;  lie  Jackson  v.  Clark.  30  C.  I..  J.  08. 
The  signature  to  a  judge's  order  need  not  l>e  by  ibc  hand  of  the  judge 
himself.  If  impressed  with  a  stamp  by  the  clerk  in  his  presence  it  is 
good ;  Blades  v.  Lawrence,  li.  R.  0  Q,  B.  374.  Words  spoken  l)y  a 
county  judge  or  a  magistrate  sitting  on  the  trial  of  a  cause,  though  irre- 
levant to  that  matter,  are  not  actionable,  even  if  spoken  after  a  charge 
has  been  withdrawn,  provided  it  is  all  part  of  the  same  hearing;  S<t»tt 
V.  S^ansfield.  f..  R.  3  Ex.  220;  Munster  v.  Lamb.  11  Q.  B.  I).  'hSS; 
I<aw  V.  Mewellyn.  1900,  1  K.  B.  4S7.  No  action  lies  against  the  judge  of  a 
superior  lourt  for  a  judicial  act.  though  allegetl  to  have  been  done 
maliciously  and  corruptly:  Kloyd  v.  Barker,  12  R.  23;  ("Jroenvelt  v. 
Burwell.  1  1^1.  Raym.  AZA\  Fray  v.  Blackburn.  3  B.  &  S.  ."wO;  Wanl  v. 
Freeman.  2  Ir.  C.  L.  R.  400  ;  Hind  v.  Brett.  W.  N.  1883.  p.  37.  A  judge 
cannot  try  a  cause  in  which  he  is  interestetl :  R.  v.  Meyer,  1  Q,  B.  D.  173. 
But  even  in  a  case  of  imputed  interest  he  is  not  IncnpacitatHl  from 
making  an  order  if  refusing  to  do  so  would  be  a  denial  of  justice:  CJrnad 
Junction  Canal  Co.  v.  Dimes.  IS  L.  J.  Ch.  .365;  10  I..  J.  Ch.  34*".  The 
I,oni  Chancellor  was  held  disqualified  to  hear  a  rase  in  which  a  company 
were  plaintiffs,  owing  to  the  fact  that  he  had  an  interest  as  a  shan*- 
holder ;  Oimes  v.  (irand  Junction  Canal  Co.,  3  H.  L.  O.  739 ;  see  also 
London  &  North  Western  Railway  Company  v.  Lindsay.  3  MacQueon 
H.   L.  Cas.  09:    Ex  parte  Medwin,  1  K.   &  B.  <M)9 :    R.   v.  Cambrids'- 
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^•c.30.  (3)   Xo  such  appointment  shall  be  continued  for  more  than 

DHration    'Jne  month,  and   in  case  tho   Lieutenant-Governor  in   Council 
'**  "PI"''"'' disapprove*  of  the  appointment,   he   may   annul  the  same.     10 
Edw.  VII.    .\  32,  s.  20. 

The  above  section  omits  the  words  "in  oase  of  illness  or  abpence 
of  the  jiidxe,"  wliirh  were  rontained  in  the  correspondiiiK  section  of  the 
former  Act.  An  order  made  uy  the  bjirriater  appointed  ised  not  show 
the  reason  for  such  npimintmcnt.  Tlie  maxim.  "  All  acts  are  preaumed 
to  IH-  rightly  done."  applies:  lie  Hawkins.  3  V.  R.  2.19.  The  Reneral 
presumption  of  law,  namely,  that  a  person  actinjr  in  a  public  capacity 
was  proiM'rly  api>ointed  and  du'y  authorized  to  aot  prevails  in  all  such 
cases  until  the  contrary  in  shown  by  the  person  disputing  it:  R,  v.  Fee, 
3  O.  R.  2.10:  McKenzie  v.  Daiirey.  12  A.  R.  .117. 

Sepnty  Jvdge.— The  apiwintment  under  the  above  section  is  only 
for  the  purposes  of  this  Act;  but  R.S.O.  1914,  c.  5S.  s.  10. 
ulso  authorizes  the  appointment  of  a  deputy  judge,  who  holds  office 
during  the  pleasure  of  the  Goverimr-General  in  Council  (the  appointins 
authority  under  the  It,  N.  A.  Art),  and  has  all  the  jurisdiction  and 
powers  of  a  county  court  judfje.  liut  only  within  the  county  or  district 
for  which  he  is  appointe<l,  and  in  the  case  of  tlie  death,  illness  or  absence 
of  the  judge:  s.  11.  The  absence  of  the  judge  need  uot  be  unavoidable, 
nor  out  of  the  county :  R.  v.  Fee.  3  O.  U.  2.*19 .  R.  v.  Roberts.  .18  L.  T.  6JH) 

The  following  rules  are  deducible  from  the  case  of  Re  I-eibes  v.  Ward. 
43  I'.  C.  R.  375:  (1)  that  the  word  "  judpe  "  in  this  section  includes 
the  junior  judge  is.  2  (g)  now  so  expressly  provides)  ;  (2)  that  a 
deputy  judge  so  appointed  had  ]>ower  to  appoint  a  subsequent  time  and 
place  in  the  county,  though  not  in  the  division  of  the  court,  for  su'-se- 
quent  delivery  of  judgment:  (3)  that  the  deputation  itself  clothed  the 
deputy  judge  so  apjtointed  with  all  the  powers,  within  the  county  of 
Junior  judge.  See  aho  Gibson  v.  McDonald,  7  O.  R.  401 :  Baker  v.  Cave, 
I  H.  &  N.  G74;  Margate  Tier  Co.  v.  Hannam,  3  B.  &  Aid.  266:  Waterlmt 
Bridge  Co.  v.  Cull,  1  E.  &  E.  213;  Applebe  v.  Baker.  27  U.  C.  R.  4i-lt; 
Hoey  V.  McFarlane.  4  C.  B.  N.  S.  718  and  732. 

The  JiuIb** — 'l"he  word  "judge."  Iwth  in  the  above  section  20.  and 
also  in  the  County  Judges  Act  respecting  the  appointment  of  n  deputy 
judge  by  the  Government,  includes  juniors  as  well  as  senioi  judse:  s.  2 
(g).  ante;   R.S.O.  1914.  c.  C8,  s.  15   (5):  Re  Leibes  v.  Ward,  aunra. 

A  D«pntj  Jndge  is  not  precluded  from  practfiiing  his  profession  : 
s.  12  of  statute  last  mentioned;  Reid  v.  Drake,  4  P.  R,  141.  Unlike 
the  senior  or  junior  judge,  he  is  not  an  ex  officio  ju.><tice  of  the  peace : 
R.S.O.  1914.  c.  87,  s.  :{;  R.  v.  Fee,  3  O.  R.  107. 

A  deputy  judge  cannot  give  judgment  after  the  expiration  of  tin- 
period  for  which  he  is  appointed  :  Hoey  v.  XfcFarlane,  4  C.  B.  N.  S.  71S. 

Where  a  deputy  judire  is  appointed  by  Government,  the  law  presumes 
that  the  necessary  facts  exist  to  warrant  such  appointment,  and  on  the 
party  disputing  the  validity  of  the  appoiument  rests  the  oaws  of  eatnb- 
lishing  its  invalidity:  McKenzie  v.  Dancy,  12  A.  R.  317;  R.  v.  Fee. 
3  O.  U.  107.  The  authority  of  ilt.  deputy  judge,  when  dpiioiuu'd  l)y  the 
Govrnment,  does  not  terminate  wi;h  the  termination  of  the  judge's 
authority  through  death  or  resignation,  and  ihe  appointment  may  'n' 
made  notwithstanding  the  office  of  the  judge  is  vacant  by  death  or 
resignation,  or  that  the  judge  is  ill  or  absent  at  the  time  of  the  appoint- 
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S«C.  23. 

Olerki  «Bd  Balllffa.— Thfse  an>  tli<-  exfc-tiliv*>  officer  »(  llic  i-ourt. 
As  «  KHiuTftl  mil"  nil  sun*-  ptTHoiiM  atp  cajialtle  of  lioWiuu  ortice :  2  t'.  C 
L.  J.  tW.    A  cltTk  an'l  bailiff  could  not'tw*  the  gamp  pemm :  2  V.  0.  L.  J. 
tU.     Per«on«  und.T  lil  yearw  of  bkh  arc  (Icenifd  by  law  incapable  of  the 

Clerk  not 
to  jiractict' 
iwbar- 
riwier,  etc. 


xkill  npccssary  in  such  an  office:  2  V.  «'.  L.  J.  tU.  If  ibfre  ia  more  than 
one  baililf  each  Rhoiild  work  indepenilently  of  the  other:  2  V.  C.  L.  J. 
iV4  and  cHm's  there  cited.  No  )H>rKon  can  hf  employed  iu  any  public  office 
ill  Ontario  who  ih  not  a  Britlah  aubject  by  Dirth  or  naturalization:  R.  S. 
O,  lim.  c.  lo,  K.  2.  It  in  not  necedHnry  fi>r  the  clerk  or  bailiff  to  take 
any  oath  of  office  or  alleBlance,  tliere  being  no  statutory  renuireiuent 
ti.iit  he  Mball  do  so ;  and  ttioBC  oalh«  beiug  re<iuired  to  be  taki^n  only  by 
ulticiiils  under  Uix  MajcHty'a  coraniinsirm. 

I>iitiei. — A  retiiaal  to  perform  the  duties  of  bis  office  without  color 
of  rij;ht  would  Ite  a  misdeoiennor.  punishable  with  fine  or  imprisonment 
or  both:  Roscoe's  (-'rim.  Kvi.,  11th  ed.,  'Xi.  Wo  also  would  acts  totally 
illrgal  committed  by  a  linilifF  under  color  of  his  office:  R.  v.  Wyat.  1 
Sulk.  3S0:  R.  V.  Bembridire.  3  Douit.  327;  R.  v.  Borron.  3  B.  &  Ahl.  434; 
R.  V.  Tisdale,  20  V.  C.  R.  272:  Parsons  v.  Crabbe,  31  C.  V.  151. 

SnrlBB  Pleasure. — The  words  authorizing  the  appointment  of 
any  public  officer  inclnde  the  power  of  removinjr  him  or  appointing 
another  in  his  steiul  in  the  discretion  of  the  authority  in  whom  the  power 
of  appointment  is  vested:  R.S.O.  1914.  c.  1.  s.  2S  (k). 

23.  A  clerk  slmll  not  jn-arliso  an  a  barrister  or  snlicitor. 
10  Edw.  VII.  r.  39,  p.  23. 

Prmctioe  as  a  Barrister  or  flollol-jr. — If  a  practising  barrister 
or  solicitor  be  niipoint.'d  be  must  cease  i)ractice  immediately.  He  could 
not  even  o-mtinue  a  suit  in  which  hv  mlRht  be  enRaRed.  A  clerk  who 
directly  or  indirectly  iiractii-es  aa  a  barrister  or  solicitor  in  contravention 
of  this  provision  would  be  liable  to  a  iwnalty  of  $2,000  and  the  forfeituro 
of  his  offiiv:  R.S.O.  1014.  c.  ir»!».  t>.  30. 

The  appointee  would  also  Iw  liable  to  indictment  for  his  dlsobedienrt' ; 
R.  V.  Sainsbury.  4  T.  R.  451:  2  R.  R.  433;  R.  v.  Davis.  Sayer.  13;i : 
R.  V.  Amoldi.  Zi  O.  R.  201 ;  Russell  on  Crimes,  5th  ed.  103;  Burbidttc's 
Crim.  DiR.  100-114;  Roscoe's  Crim.  Evi.  782.  There  would  appear  to  li.' 
nothinR  to  prevent  a  clerk  from  actiuR  as  a  conveyancer  or  notary  public. 

The  ipiestion  as  to  what  i-s  practisine  as  a  barrister  or  solicitor  in 
discussed  in  Uw  Socy.  v.  MacdouRall.  13  O.  R.  2tW :  15  A.  R.  1-50:  IS 
S.  ('.  R.  203.  StronR.  J.,  said  at  p.  212.  "  The  only  way  in  which  I  can 
conceive  a  solicitor  can  be  said  to  practise  as  such  in  the  courts  Is  by 
exercising  the  functions  of  a  solicitor,  by  taking  on  behalf  of  a  clieiii 
some  of  the  regular  stejMt  of  procedure  in  an  action  or  some  other  judicinl 
proceeding:"  see  also  Law  S<Jciety  v.  Waterlow.  S  App.  Cas.  407;  Ur 
Horton.  S  Q.  B.  D.  434;  Allen  gui  tarn  v.  Jarvis.  Z2  V.  C.  R.  50.  In 
Apothecaries  C.i.  v.  .Tones.  IRftl.  1  Q.  B.  RO,  it  was  held  that  the  woni^i 
"  act  and  practice "  were  directwl  against  an  habitual  or  continuoii«: 
course  of  conduct:  Clark  v.  Rpr..  14  Q.  B.  D.  02:  R.  v.  Howarth.  J4 
n.  R.  501 ;  R.  V.  Toulson.  24  O.  R.  24(i :  R.  v.  Wheelan,  4  Can.  Cr.  ('ii-. 
277;  R.  V.  r^ee.  4  Can.  Cr.  (.'as.  410;  but  the  evidence,  although  dealiiii: 
with  one  concrete  case,  may  indicate  that  it  was  a  part  of  a  continiie<i 
I'oursc  of  conduct,  and  so  within  the  meaning  of  the  word  "practice:' 
Apothecaries  Co.  v,  Jones,  8  Q.  B.  I).  434;  Clark  v.  Reg..  14  Q.  R.  P. 
!)2;  Apothecaries  Co.  v.    Nottingham,  34  L.  T.  N.  S.  7fi. 


•IriKlK    MAY   slslMiNJi  (I.KiiK. 


X'x-iHy.  IStll.  1  Q,  B.  ,m\  "        "   '■°""'   ^■'   C""-''    liic„r|,„riit,-,l    Law      a,.  2 
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Saspead  for  aay  Can«e TIun  ;-    f  . 

compfefnoy  in  hi,  <,ffi,.„.     ti„  „i.i>P„lt,„  „„      ,      ""   """''""I'"''   <"   in- 

.....  S:""t""."w:„73,!rr-- "  •"  •""»•-"""■•■■•  -.•.■ ..-.  ::io 

'vl.iTP  snii,  arc  f.«-.  '""  ""'  '"  '"  '"  "  ™..ntrj  cftio,. 


I>uty  „r 

utticvra. 

Suspen- 
NJun  ^t^ 
olei-k  „r 
bailitf  by 


40  r.  c,  R,  Hi:  R.T.  Sc^i  r;  Tr'to'^'b^';  ■'"■  "'^  "'  ''■  ^'^^'^ 

Mich  .■naitmonts  are  not  ullrnviZ'.  „(  Ii'  "  !    '  "  """'  *''"l''''  that 

';<•  Th..  r.i,„„r  r.icTn,e  .It  m?  fr  r  Tnr'n-;-"  *','^-  "■  -"■ 

I'nrsoiis.  7    \m)    Pn-    on.   n  "  '       '   '"    *^-  '''•:   Citizens   Ins    C<i    v 

l.is.  Co.  V.  (Jrant,  4  Ei   D   "in-  l-„i  f     V         '  ''  '  ■  H™«fhol.l  Fire 


Lfavo  of 
nbwiit-e  to 
tierka  or 
••ailiffs. 
When 
cltrk  m*y 
aplfeint 
(le|nity. 
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DKPt'TY   I  LKKK!S, 


g.  a«.  M.  Ids.  Co.,  4  A.  It.  21)3.  Xbe  day  of  puatinti  the  letter  would  be 
excluded :  Vounc  v.  Higirou.  ti  M.  A  W.  41) ;  tee  alito  McCkk  v. 
Waterloo  M.  Fire  Iw.  Co..  2(1  C.  P.  437;  1  A.  R.  218;  E^  parte  Whlttun. 
Uc  Greavei.  13  Ih.  D.  8S1. 

AppoimtM«Bt  of  Oapvtr  Clark  or  Bailiff. — Tlie  oHictr  may 
liave  as  many  aMlatanta  m  he  thlnkii  oeceiiiiary.  hut  he  caonot  appoint 
more  than  one  deputy  nt  a  time;  and  (he  authority  to  appoint  a  deputy 
under  thia  iiertion  ia  limited  to  the  CBUw>a  stated :  i.e.,  IllneM  or  nccident. 
or  abaence  on  leave. 

The  authority  of  the  cltrlt  or  bniliff  to  appoint  a  deputy,  Infliiden 
authority  to  remove  and  make  another  npiK)inlment :  R.S.O.  lf>14.  c.  1. 
H.  28  (k). 

The  deputy's  nutliority  i-ndx  with  tiic  t'Xpiratlon  of  the  clerk's 
tenure  of  office,  and  im  the  death  or  removal  of  the  clerk  his  authority 
would  cease.  The  fees  pertaining  to  the  otfice  would  belong  to  the  clerk, 
and  any  rights  therefor  would  be  in  the  name  of  the  clerk.  The  deputy 
cannot  have  more  or  h'nn  power  than  the  prineipal,  and  all  duties  whirh 
the  clerk  could  perform  should  be  performed  hv  him ;  Parker  v.  Kett.  1 
Salk.  OS:  Godolphln  v.  Tutor.  2  Salk.  4QH;  Itc  Iloey  v.  McFarlane.  4 
C.  B.  N.  S.  718. 

Any  assiatant  clerkH  whivh  may  be  employed  by  the  clerk  would  be 
held  in  law  to  be  the  principal's  axent  when  doing  any  particular  act 
under  his  direction.  But  it  Is  doubtful  if  they  would  have  power  to 
sign  process,  take  nffidaTits,  approve  inntruments,  take  confessions, 
record  judgments,  r  do  such  thingH  as  the  Legislature  evidently  trusted 
to  be  done  by  the  ti.Tk  himself.  The  term  "  deputy "  applies  only  to 
one  who  has  all  the  authority  which  the  principal  has  by  virtue  of  his 
office.  He  is  one  who  acts  by  (he  rights,  in  the  name  of  and  for  the 
benefit  of  someone  else;  he  is  a  mere  servant  of  his  principal,  though  he 
has  the  power,  by  operation  of  law.  to  do  any  act  which  hlii  principal 
miitht  do :  1  Salk.  05 ;  and  by  making  a  deputy  the  whole  power  of  thq 
principal  pauses  to  him:  2  Salk.  46S;  see  1  Salk.  JMI;  U.  v.  Smith. 
Farr.  78;  0  V.  C.  L.  .7.  32,  .13. 

Words  empowering  a  public  oBicer  to  do  any  net  or  thing,  or  other- 
wise applying  to  him  by  his  name  of  office,  include  his  auccessors  in  such 
office,  and  his  and  their  deputies:  R.S.O.  11)14.  c.  1,  s.  2S  (1).  The 
deputy's  clerk  or  bailiff  may,  therefore,  perform  in  his  own  name  as 
"deputy  clerk"  or  "deputy  bailiff"  any  and  all  duties  which  the  clerk 
or  bailiff  could  do. 


Clerk«  and       26.  Subject  to  the  provisions  of  The  PubUr  Oncers  Act. 

give'  set^    ^^^  of  sectioH  33  of  this  Act,  every  clerk  and  bailiff  shall  pivo 

Kmty.    !(    pecurity  by  a  covenant,  Form  1,  with  such  and  as  many  siiretie.<. 

0. 16.^  '  being  freeholders  and  residents  within  the  county,  and  in  suoli 
t-ums  as  the  Judge  directs  and  under  his  hand  approves  am? 
declares  sufficient,  but  the  Lieutenant-Governor  in  Council  may 
increase  or  diminish  the  sum  or  sums  for  which  any  clerk  or 
Iiailiff  heretofore,  or  who  may  hereafter  be  appointed,  shall  In 
required  to  give  security.     10  Edw.  VII.  c.  32,  s.  2fi. 

The  Public  Ottcers  Act.— See  H.S.O.  im4.  c  l.*!,  ss,  8-13. 


II.KIIKS    SlilKTlt.. 


.»n.I.,.,,i,..,    „|,,„„v.,|    b,v     1,0  Th^,''"  '"■■  '-'"'"  ''>•  'f""ru„.,.o 
I'loco  of  imIlvWuol  mirr  '■"""liniit-(.o,.. ,, 


''■''"''''"^^'o'L^h'""",  s'it''  '-««"««•»  1>.V  ...r..,i,.,  are 
The  iMDector  ,t  ,n,i.l.  '      ^     "'  '"'■*•  e-  UK),  ,.5 

»rlHnir'!?,he**„?"e*"*;Terj^7,'|taJ";f'l'L*''''  '"  '"""'•"l  '»  report  In 
„:  °',  ''1'°""  •="  "><•  tailiir  oMSniffl'"','-™"  ■"  ">  'he  -everal  .„r^ 
«ny  of  ,h™  have  dW,  beco,„  °  lo.o    ™,       '' %™""  »'"'"'"«  "h'ther 

>o  b,  made  known  to  "he  j,S  '""'  "°'""-'  """-ewlth  „hieh  "n^J 

-„t^tt?o'r°'.r''f„.tr'^7'Mr'^;",r''  "■'•  °"" "« "pp-i- 

he  ha,  given  „ew  ,„retie.'  ,.57,        ""  •"'""'«.■  ».  M;  and  nl,o  „|,en 

benef,T;"J--V.o'„"  "J'^J'^L'^I'LT'T.'  1""  "■"■''  '»  "■• 
orini,c„„d,,ct  of  ,he  elerk  or  bal  iff  "Tot^L't, ''■■'""'';  '"'":>'  of  <lu., 
e-  IJ.  «>.  12.  13.  When  «iied  „„  ■  .,  ..  "  ^'  "ee  nl>o  R.s  O  IOT4 
mu-t  be  „„.rdin,  ,„  .-",^',1  ^°  Zlt  flf'  "•""■  "»  ■>»«;-""" 

Zealand  8  App.  Caa.  7tH.  Me^',?,;  5„",^  -•  >•-"<.»«.  Bank  „f  y'Z 
»■  >,;,."•   ""'«»»  eon-  upd  to  hi  hL     u  S.vilne.r  v.  Tnj'or.  189,'i 

'■  *  "■  128;  Dewar  v.  Sparling,  is  Gr.  ft"?.  "^'""lej  v.  CoIe,  16 

■nrctlaa. — Tli*i  u-,.i.,i  ■• 

fra^  nlenti,  repre,e„,ed  hiS,»,?  ^^J  „";"' Ba'rti'!, ""^  """  '^  i" 
Tin  .,  '^ '""'■■■ieil  woman  raav  be  m,.  „f  ^^  Bnrtlett  v.  Well,.  1  n.  4 
149,  8.  4;  bat  such  a  bond  would  „.  hi,  ""  """"es:  RS.O.  1014  o 
,  ,    A  peraon  i,  no,  taeapabl  'of"  *    el  "^  ,■"  "'"""  *"  '^'^"'''^" 

"^^n:°-  h^^t^-~  r ~- «--^^- 

faith,,.,  pe?,„"™'n;e'oV'«',l  'Sri^poZ ,"""'"'  ''™"  °-  ""M'  '-  .>» 
-.™«edpr.,„,„„r,uh,e,r„.To^reru.iro?rb?nd:^.LS 
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C'LtUKN   tOVESANT. 


|irti|»'rl>-  h-'lonn  to  nixl  nmif  wiiliin  thf  "coih'  o(  the  iMirtlrulnr  ottliv, 
Tlify  nTv  not.  howfvtT.  Ilal)le  for  after  impcwwl  iIuU*-"  whlcti  raDDot  Iw 
pMumwl  to  havp  enterwj  inln  tlif  contt'mplnllon  of  the  parllew  nt  llie 
tlmf  iliP  IkhiiI  *an  piwutwl :  Brandt  od  Hurelynhlp.  iw.  4*tll :  Gn-ru  v. 
I'oDlon.  M  O.  U.  4*1:  Gray  v.  Iiik.t«oI1.  IH  O.  II.  11U :  MWiIIphpi  v 
Kninlltiian.  Ill  c>.  U    :i41»:  'Ji  O    H.  4»*T. 

A  fltrk  or  ImllilT  and  lii**  Kurt'Iiw  arc  linlilf  for  the  actn  of  all 
dfiiiHip".  ami  HMfllHinniH  ami  rkrkH :  •.  W  ('i>,  uNpra;  It.  v.  Stnnlon. 
3  r.  r.  IM;  Vf-rrntt  v.  MrAiilny.  ,'  *l.  H.  ;u:i :  and  by  U.H.ih  \»U.  c. 
ir».  H.  H  CJt.  (.'{).  tlip  tmretii-H  are  liablp  for  tlip  ac-ti-  of  llip  dp|HitiPB 
wliftlitT  apiKilutwl  hffon>  or  aftpr  iIip  wcurity  i»  itivpu. 


TtlF.   ttfOPE  OF  THE  COVENAMT. 

The  liability  atlarheji  only  if  n  Ifjtnl  niipuhitnipni  hrn*  been  mndo  and 
the  BurctiPi  are  not  t-stopperl  from  Khowlna  tlint  im  Ipgal  appointiiifnt 
has  bppu  made:  Kepp  v.  Wii'-jett.  IM  t'.  B.  .'W.  The  default  or  mii- 
condiii't  chnruMi  raiiKt  be  Kuch  an  l»  contrartwl  nRahiwt  and  within  the 

„.„l f  the  otficer'H  duiipn:  Wnrre   v.  falvert.  7  A.  &  K.  IM:  King  v. 

Norman.  4  C.  B.  KH4  :  .Mcintosh  v.  JarvlH,  M  V.  C.  It.  Tiiiti;  Wpmbley 
I'rbun  (.'oum-ll  v.  I'.mr  Law  (Iiiaruntev  AKi««riatlon.  17  T.  L.  U.  51(1; 
C'lmford  *''iion  v.   Poor  Law    Ounrnntee  Aii(to<'iation.  HKi  L.  T.  4tJ.T 

i>ffr^>-.lt  l»  Paylac  OT*r  Hornby.— Any  moneys  recpived  by  vlrlup 
of  litH  ottire  are  within  th-  e.ivenant ;  r.g.,  bailiffs'  feea  n-ceivptl  by  n 
flerk  and  not  paid  over:  fool  v.  Swilser,  ll»  V.  C.  11.  im*.  and  th.' 
i-ovenant  bo  provider.  The  mate  of  the  arcount  between  the  plaintiff  and 
the  otticer  Is  binding  on  the  mi  ret  leu ;  where,  ihprpfore.  a  clerk  has  been 
credited  with  fee»  on  an  art-^mnt  for  rooiIm  Mold  him  by  plaintiff,  it  wnw 
held  that  the  nuretieB  were  not  entitled  to  credit  therefor  asainst  moneys 
not  paid  over:  Franklin  v.  Gream.  ISt  V.  C.  It.  84 ;  Bee  Kule  70.  If  moneys 
bave  l)een  received  by  an  otticer  which  he  was  not  by  l«w  entitled  t>- 
demand,  and  which  he  could  not  be  compelled  to  accept,  r  7..  ns  an 
indemnity,  the  sureties  will  not  be  liable  therefor:  Kero  v.  I'owell,  2." 
C.  r.  44s :  Preston  V.  Wihnot,  23  I",  f.  It.  34S.  .Money  receivwl  "  l.> 
virtue  of  hU  office "'  (we  Form  1)  in  such  aa  Ik  received  for  the  purpose  ..f 
being  paid  over  to  a  party  in  a  legal  proceeding,  and  which  money,  iit  the 
time  of  its  being  received  by  the  officer,  wbh  bo  received  to  the  use  of  s.irb 
partv  per  {twvnne.  .1..  '27t  C.  V.  4.%.t.  The  moneys  numt  be  actually  r^- 
c-«ived :  Canada  West  F.  M.  &  S.  In».  Co.  v.  Merritt.  20  U.  C.  R.  444 
Corp.  of  Rawdon  v.  Ward.  27  V.  '^'.  U.  flOO :  Montefiore  v.  Lloyd.  1".  C.  B 
N,  S.  203.  Payment  otherwise  than  in  money  will  not,  aH  a  rule,  dischurcr 
a  debtor,  and  a  personal  set-off  against  the  officer,  though  agreed  m  hy 
him.  would  not.  of  itself,  render  the  suretiea  rcupoDslble ;  though,  u  th. 
debt  were  lost,  they  might  l)e  liable  for  the  officer's  neglect :  see  Eraser  v 
Gore  Dintrict  M.  F.  Ins.  Co..  2  O.  It.  4Ifl.  And  if  the  money  wiiw  n- 
effect  paid,  the  sureties  are  liable:  Pattiwm  v.  The  (Juardians  of  B.-l 
ford  Cniou.  1  II.  &  N.  (n.s)  .'23.  The  sureties  would  be  liable  f-r 
interest ;  Ackcrinnnn  v.  EhrenaiM-pger.  Ifl  M.  &  W.  0».  Though  mom-> 
may  not  In  the  first  instance,  be  received  "by  virtue  of  the  .office."  n 
may  afterwards  become  ho.  as  where  a  bailiff  seiretJ  and  sold  a  stranst'T' 
go<Mls.  and  then  to-jk  interplendpr  procpedings  concerning  the  proi'i^i-, 
which  resulted  in  an  onler  of  the  court  to  pay  the  money  to  tlie  BtranE.'r 
McArthnr  v.  Cool.  It)  T'.  C.  R.  470.  A  receipt  of  moneyby  a  depmy 
would  render  the  sureties  responsible;  section  2-'  (2):  Veratt  v.  .M' 
Aulay.  5  O.  R.  313.  Where  a  clerk  directed  money  to  be  remitted  m 
him  by  a  banker's  draft,  and  gave  a  receipt   therefor,   it   was  held  I'l 


MWOVMI XT  „F  lUlilK. 


nii™    the    [iniiijr    f^iii^  "■  «■  1 .  1,.  SiM. 
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-A  nt-uv^ry  MtiDit  tb*  oincrr  will  Iw  ■  bar  In  aay  icilon 
•lalntt  ihf  .uwlirt:  McArthur  r.  Cool,  10  V.  O.  U.  47«:  BImb  t. 
Cw«ior.  •££  V.  C.  H.  12T:  Miller  v.  Corbrlt,  26  U.  C.  K.  4'S;  l'«rwo 
T.  RutlftD,  IS  C.  V.  Tit.  To  any  •ction  mloKt  the  lurrtlpH  the  ofteir 
khmilil  be  H  imrlv:  KirhNitKc  Hunk  v.  Hprlngcr,  a»  Or.  270;  and  If  the 
action  rallii  agalait  tb#  nitlcrr.  It  will  alto  fall  against  tbt*  lurctlM: 
IViir-itn  V.  niitian.  ir.  ('.  V.  70;  11.  v.  MePhrmon,  IS  C.  I'.  17. 

B«I«M«.— On  the  lubjt^'t  iffntrally  t**  (Irnut  on  Banking.  Cana- 
dian  WItion    (lltlO).  p.  323.  tt  ttq.     Any   material   Increane  In   the 
rtutlPB  of  the  offlrer  will  releaw  the  ■nretU'p:  Pybu*  v.  OIbb,  U  E.  *  B. 
we:  Viitoria  M-  K.  Ini.  Co.  v.  pHvldx'ti.  H  O.  It.  at  p.  .TS-'I :  Wembley  v. 
TfH.r   Law,   17  T.   L.   R.   SKI;  or   wherr   the   dflWr  umlertakoa   to  the 
lilaititlfT     atlilltlonal    liability:      Itonar    v.     Macdonald.    :»     11.    C.     L. 
22U  ■     but    where    the    tlntlea    are    It-nnened    the    ■nretleii     will    nut    be 
iliwhurgwl :    Frank    v.    EiN-anla.    H    Kx.    'Jl-i;    Holme    v.    Bnin»klll,   3 
Q.   n.   I>.   4I«.     Where  thff   limita  of   the  ct>iirt   are  rbanied   It   would 
hv   iidvUable   to  obtain   new   wivenunlii:   Thom|iaon    v.   Mcl<«au,    17    C 
('.    H.   400;   Corp.   of   Ontario   v.    Taxton.   27   C    P.   104.      Where   the 
amount  or  mode  of  payment  by  ihe  ottioer  la  allered  by  agreement  with 
the  ereditorp,  the  auretiea  may  be  released :  lee  Ixtndon  ft  N.  W.  By.  Co. 
V    Whlnray.  10  Kx.  77;  Bank  of  Toronto  v.  Wllmott.  10  V.  C.  R.  73. 
See  Brlflol  and  Went  of  EnK.  L.  M.  ft  Inv.  Co.  v.  Taylor,  24  O.  R.  28fl; 
liiion  Bank  v.  O'Oara    22  H.  C.  U.  404:  Worthinuton  v.  Peck.  24  O.  U. 
535:  llotliday  v.  Ilogan,  22  O.  R-  235;  20  A.  B.  2IW :  22  8.  V.  R.  470; 
Farmcff'  I-oan  v.  I'ntchett,  S  O.  L.  R.  (WO.     If  the  creditor,  by  arrang.- 
ment  with  the  oHicer,  In  conslderntlwi  of  «ome  n'sponaibllity  incurred  by 
him.   delays   his    right    to    Lmmediat**   payment    of    money    collected,    thr 
Bureties  are  discharged:  Victoria  M.  F.   Ins.  Co.  v.   Davidson.  3  f).   K. 
.*17M-    biit  nitTc  flc<iiiiwiceiir*'   iri  Irregulnritles  will    not  in  itself  effert  a 
release:  Mayor  of  Durham  v.  Fowler,  22  Q.  B.  D.  304;  Shepley  v.  Huni. 
3  A.   R.   MO:   Plrie  v.  Wyld,  11  O.   R-  422;   see  County  of  SImcoe  v. 
Burton.  25  A.   R.  478;  but  any  extension  of  time  to  the  debtor,  aftt>r 
Judgment  against  Ihe  surely,  will  not  release  the  latter:   nor  will  such 
a  release  be  effectwl  If  the  debtor  agree  to  obtain  Ihe  sureties'  consent : 
Duff   V.   Bamett.   17   Gr.   187:    nor   if   the   cre<litor   reserves   his    rlghln 
anainBt  the  surety:   Hall  v.  Thompson,  0  C.   P.  257:   Bell   v.  Mannlne. 
11    Gr.   142;   but   resen-ation    of   rights   is   only   effective    in    regard    t«i 
extension  of  time  and  not  to  a  change  in  the  character  of  the  liability. 
as  for  example.   Increasing  the  rale  of  interettt :   Bristol   v.   Taylor.  24 
O    R.  280.     Such  reBervatioD  may  be  shown  by  oral  evidence :  Currie  v. 
Hodgins.  42  C.  C.  R.  fiOl ;  Bank  of  Montreal  v.  McFaul,  17  Gr.  2.'M ; 
Gorman  v.  Dixon.  20  8.  C.  R.  87;  following  Wyke  v.  Roger".  1  De.  C 
M   ft  Ci.  408 ;  see  also  Ex  porte  Harvey.  4  De.  G.  M.  ft  G.  881 :  the  not.' 
to  I^ewis  V.  .lones.  4  B.  ft  C  pp.  515,  510.  and  Re  Wolmemhausen.  tVJ 
I..  T..  at  p.  540:  but  cf.  Ex  parte  GlendUining  Buck,  517,  at  p.  510: 
Overend  Gumey  ft  Co.  v.  Oriental  Financial  Corporation,  7  H.  L.  34S, 
301;  Muir  v.  Crawford.  L.  R.  2  H.  L.    (Sc.)   456;  Boultbee  v.  Stubb,-. 
IS  Ves.  lb.:  Clarke  v.  Birley,  41  Ch.  D..  at  p.  433.     A  discharge  of  tli. 
debtor  with  a  reaervatlon  of  remedies  against  the  debtor's  surety,  opernt.-* 
merely  as  a  covenant  not  to  sue.  and  not  a.i  a  release  of  the  surely 
Donnl.lKon  v.  Wherry.  29  O.  R.  552 ;  Duck  v.  Mayon.1802,2  Q.  B.5n, 
at  p.  514.     If  one  of  Ihe  sureties  be  released  the  other  will  not  be  linbli' 
having  been  deprived  of  his  right  to  contribution  :  Evans  v.  Bremridi:.. 
2  Jur.  N.  S.  134;  Ward  v.  National  Bank  of  New  Zealand,  8  A.  C.  ''>'•■ 
unlesa  lie  has  consented  thereto:  Bogart  v.  Robertson,  11  O.  h.  R.  21'." 
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proportion   fi-nJ  "***  f*-  -^  (3)  )  tn  ww«..,  '^^wtor  and  uie 

*""!    ••  recover ■•■"„"?•, °°  "?"»■•  l-JemnH/^'j'".  t.lT"'". '°" 
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to  Bay  the  Mme  to  the  credilot  or  to  the  co-surety,  it  the  creditor  has 
."ready  heen  paid  by  blm:  Macdo-ald  v.  WhltBeld:  Whitfleld  v.  The 
Merchant     Bank,  27  S.  C.  B.  04. 

Bislita  of  finntr  A««ln»t  O«oer.-The  surety  will  he  entitled 
to  compl7te  indemnification  hy  the  olticer,  and  to  all  securities  held  by 
the  creditor,  including  any  jud«ment  against  the  oBicer,  though  obtained 
i„  the  same  action:  K.S.O.  lOU,  c.  133,  s.  3.  The  surety  wil  be  en- 
titled to  the  benefit  of  the  judgment  without  obtaining  an  nssigiimcnt 
ot  if  Re  McMyn.  Liglitbowu  v.  McMyn,  33  Ch.  D.  57o.  but  may  not 
issue  ex.K.ution  thereon:  I'ott.  v.  Leask.  38  W  C  R.  470.  T"''""-'*. 
is  entitled  to  interest:  Petre  v.  Uunoombe,  L'  L.  M.  &  1 .  im .  but 
cannot  recover  the  costs  ot  defence  unless  authorized  by  the  oflicer  to 
defend:  Gillett  v.  Kippon,  Moo.  &  M.  4(«;  unless  Ms  defence  ■»"»  -^m- 
sonnble:  LeBlniiche  v.  Wilson,  21  W.  R.  109.  The  Milwall,  1005. 
1'  15.1  when  his  solicitor  and  client  costs  may  be  allowed:  Smith  v. 
cimpton.  3  B.  &  Ad.  407:  Born  v.  Turner.  1000,  2  Ch.  211;  Bar- 
nett  v.  Eccles.  1900.  2  Q.  D.  423. 

Death  of  ■omty,— Upon  the  death  of  a  surety,  the  officer  must 
give  anew  a  like  security  within  one  month  from  notification  by  the 
couniy  judge:  see  section  31.  rnlil  the  new  appointment,  the  pereonaj 
representatives  of  the  deceased  surety  will  be  liable :  B.  v.  deeming.  . 
IT  C  R,  306:  Provisional  Corp.  of  Bruce  v.  Cromar.  22  L.  C.  K.  J21; 
Balfour  v.  Crnoe.  1902.  1  Ch.  733 :  see.  however.  DeColynr  on  GnnrantCM. 
3rd  Ed.  .'MS. 

Stmtut*  of  Limltatlona.— If  the  action  against  the  officer  be 
barred,  no  action  can  be  maintained  against  the  sureties:  Pearson  v. 
Ruttan  15  C.  P.  70.  If  any  action  is  brought  upon  the  covenant  no 
damages  shall  be  recovered  In  the  action  against  the  surety  eicept  as  to 
matters  and  causes  of  action  which  have  arisen  witbm  ten  years :  K.S.O. 
1914,  c.  15.  B.  13. 

Frocholdera.— The  sureties  must  be  freeholders :  s.  26 :  but  may  be 
either  legal  or  equitable  freeholders.  An  overdue  mortgage  on  a  man  s 
land  would  he  no  bar  if  the  ednity  of  redemption  should  be  worth  the 
amount  prescribed.  A  freeholder  is  one  who  is  seised  of  an  estate  or  in- 
terest in  lands  or  tenements  which  may  endure  forever  or  Is  limited  to 
endure  for  life  or  lives,  or  for  some  uncertain  period  that  may  last  for  his 
life  or  for  some  other  person's  without  being  confined  to  a  limited  number 
of  rears:  Smith's  Real  and  Personal  Prop..  6th  Ed.,  section  360.  Persons 
in  Mssession  of  land,  under  contracts  for  the  acquisition  of  the  freehold 
■  thereof  upon  the  fulfilment  of  certain  conditions,  are  not  freeholders;  Kc 
Flatt  and  Preseott,  18  A.  R.  1 ;  Re  Dale  and  Blnnchard.  21  O.  T..  H.  4.).  : 
see  also  R  v  Dav.  3  E.  &  B.  Ki9.  As  to  what  is  an  equitable  freeholder 
see  per  Osier,  J.A.,  IS  A.  R.  18.  Although  not  freeholders  of  the  comity 
the  sureties  would  be  liable:  Parks  v.  Davis.  10  C.  P.  229.  'They  are  also 
liable  although  their  principal  has  neglected  to  elecule  the  covenant : 
Miller  v.  TunU,  10  C.  P.  423;  so,  also,  if  the  covenant  has  not  been 
filed  ;  Parks  v.  Davis,  SMpro. 

Koaidenta.— Where  there  is  nothing  to  show  that  the  word  la  used 
in  a  more  eitensive  sense,  "resides"  denotet  where  a  person  "eats 
drinks  and  sleeps,  or  where  his  family  or  his  servants  eat.  drink  am 
sleep:"  R.  v.  North  Curry.  4  B.  *  «'.  059.  per  Bayley.  J.;  "i'  «''»«™1 
maxim  is  uhi  fiJor.  ibi  dots  us:  R.  v.  Norwood.  I-.  R.  2  Q.  B.  457;  R.  'J- 
rel.  Hornn  v.  Evans.  31  O.  R.  448.  "  ReBldenee  is  quite  distinct  from 
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52.  58.     It  ha.  a    ^rle'tv  o7  m™'^  Ilomestie  I.a.-.  3rd  Ed.,  liXM.  pp. 
»>.irt  i.  i,  „«.d:  J"*,?,  °„'  Sr?o  S"'"""  "'  ""  •'«""™  S 

m.„Jdy„Z,;„T^';erDraU°CjT.'p'i  '"""'"  ■«■""•■.'»".  n»r 
28  LI.  C.  B    487     hnf  1,1.      ?^  ■-      f '  ''°  '^°''"'  >'•  The  G.  T.  Hv  Co 
r«ideot.       ■  *^'  ■  ""'  "  ''  '"""""^  'hat  it  here  mean,  pemanemi; 

..  RuEtlt  "irc'p.To."'"  '"'"•"•  ""■'  ""  -verthele.,  liable:  Pean,o„ 

ease  may  be"  t'h'e*«"rd""'onTtv'-''  taeln'i.  °'  "°-°"  °'  ""■"'"■»  "»  "■• 
1M4.  c.  1,  g.  29  (e).  "^     includes  a  union  of  counties:  R.S.O. 

to  fix°h!V,J'„u*n''t°o'rwMcr.hf  "  ";■'  "t'"  ">  ""  '"'■  duty  of  the  jud|» 

f^  »nr\^:  £B^EB^^  -  "-H 

too  small  a  sum.  But  i  Jr'be  ot^erwiJ  itT'  »'•  '"-"l'  If  he  Are, 
fix  anv  sun, :  see  note  to  s.  lo"  Z  fUZ,^  Ij?  Pj^'Z^''"'  '" 

pr^able'  IZIS  o''ftUeL""n";ire  lln^^SC' !^'T  l?.-*""""  "^  ■". 
•  to  require  two  sureties,  but  when  fhe  Lof,„,  ?"^'-  ^'\'  """'  P"""!™ 
to  have  three  of  four:  S  l;.  C  L  S  ill  n,°  '  '"Tv"  ''  °""  """"Ml 
to  the  increased  jurisdiction  of  the  court.  '        ''™'''  '''"°  ■■«  had 

»-«ltan"'"p*\?^?--.?''';  -J"™!  ";u.t  be  in  writin,:  Wilson  v. 
ooyenant  sufficient  in  hi,  own  hMdwrirJ\,'^l"u°'''" ,."'""  *''''»"-"''  «» 
ITb'^^1  '■"-  "'  '-""'  'n  ;;,°-p™a°nt  :'B'..'LT."l.a^wrtro:,  I  t. 

see  .l!?."urrJ„ttfnSl  tXlia^'wIib'?,""^"'  "'  "-•"'•  "> 
he  may  require  affidavits  of  SSion  of    hi  '"""""■■''  '"""•  »"'' 

cation  by  individual  sureties:  See  Fori  s  („>  ''Tr",,'  ""''  °'  J"""" 
of  some  propMed  surety  should  h„„^„  *?'  ",'"'  *  •'').    If  the  name 

■'ones  V.  Mocdonald.  14  P.  R    i^  '  ''''""   ^'"''>>''  "hjections: 

l«"liff  a  fee '{■.?"  "'  *°  '■'^'""  f™"  ">^  clerk  orSjt'^'"'' 
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BENEWAL  OF  COVESAXT. 


>«.».  (?)  Where  a  covenant  requires  periodical  renewal,  the  re- 

,  ,  ne»al  receipt  shall  be  filed  with  the  Clerk  of  the  Peace  in  whose 

Jw?k7.nd  „flice  the  covenant  has  been  filed,  and  shall  be  attached  to  the 

bailiffs'  . 

oovensnti.  covenant. 

F^tor  (3)  The  aerk  of  the  Peace  for  receiving  and  filing  the  re- 

Ming.        ceipt,  shall  be  entuied  to  receive  from  the  clerk  or  baiUfl  a  fee 
of  fifty  cents.     10  Edw.  VII.  c.  32,  s.  87. 

FUlsK  tb.  OoTeMMt.— The  clerk  or  baiUI  mart  be  j)articular 
„„,  ™o  .nrthta,  of  .n  official  nature  »?'" '"."T^'^i;  ;;;jc:i'"'Zd^ 
and  declared  sufficirnt.  has  been  Sled  with  the  clerk  of  the  peace.  Pend- 
L,  thrSletlon  of  the  covenant  the  clerk  of  the  peace  take.  ^MCMion 
of  the  offlce  and  i.  e»  o/Hcio  clerk  of  the  Court;  <>.  44  46.  The 
coveMnr»"on"  be  execatSd  b,  the  clerk  or  bailllf;  but  h.a  omiM.on 
"T»o  would  not  invalidate,  the  «curitr  or  di«harge  the  .ureMe,  who 
h«re  executed  it:  Ranilall  v.  The  Attorney-General,  18  Gr.  138.  The 
flinJ."ot  complete  until  the  covenant  i.  .narked  "  flled  "  bj-  the  proper 
officer :  Campbell  v.  Madden,  Dra.  R.  2.   But  »e  R.  v.  Gould,  6  O.  S.  28. 

C«T«nuit  r.««lri««  p.rf«dlMl  »mewJ.-A  covenant  reqnir- 
inl  periodical  renewal  i.  a  bond  or  a  policy  of  guarantee  of  any  tacor- 
Siated  or  joint  stock  company  empowered  to  grant  guarantee,  bond., 
^venrntSor  S.lici«>  for  the  integrity  and  faithful  accounting  of  public 
Xcers  or  other  like  purpo«..  Such  a  guarantee,  bond,  covenant  or 
policy  may  be  accepts!  for  .  divtaion  court  clerk  under  R.S.O.  1914. 
c   15,  ».  0,  and  under  s.  33,  po.(.    See  Motion  28  and  note. 

The  in.pector  of  division  court,  eierci.es  a  watchful  auperviaion  over 
all  covenant.,  and  clerk,  and  bailiff,  who  take  out  pollc'v,  in  «"«™°  ™ 
wmpanieS  mi.t  be  careful  to  .e.  that  the  renewal  receipt  i.  punctually 
aied  a.  required  by  this  Motion. 

Under  MCtiou  33,  po.(,  the  Government  may  enter  into  agrw?™?; 
with  fidelity  companle.  to  insure  or  guarantee  clerka  and  bailiff.,  in 
wb£h  even?  the  clerk  or  bailiff  will  only  require  to  remit  to  the  Pro- 
vincial  Treasurer  or  the  diviaion  court  in.pector  anijually  the  P"""™ 
reouircd  and  the  inspector  will  MUd  the  certificate  to  the  clerk  or 
JSliff  M  be  «lS  in  thVofflce  of  the  Clerk  of  the  Peace.  No  arrange, 
ment.  to  carry  thi.  out  have  yet  been  made. 

c-v    ,„,        28.  The  covenant  shall  enure  to  the  benefit  of  and  may  be 
toW°ib  sued  upon  in  any  court  of  competent  jurisdiction  by  any  pcrsoi: 
tuiw^etc.  suffering  damages  by  the  defau't,  breach  of  duty  or  miscondiol 
of  the  clerk  or  bailiff.    10  Edw.  VII.  c.  33,  s.  28. 

The  Public  Offlcer.  Act,  R.S.O.  1914,  c.  IB,  s.  12,  which  applie.  t.. 
and  include.  D.  C.  clerks  and  baUiffs,  is  as  follows  :— 

"1»  The  security  hereafter  furnished  on  behalf  of  any  public  oBic.  r 
in  pursuance  of  this  or  any  other  Act  "»»}'^'t'^"f''''''^'°"l%'':: 
well  for  the  benefit  of  His  Majesty  a.  for  that  of  the  persons  f"f 
whoso  bi-neS.  it  is  provided  by  the  Act  requiring  the  security  or  otli.  i 
wise  that  it  Nhall  enure." 

Mmy  be  Smed  Upon  —See  the  provisions  contained  in  The  PuKbr 
A«t»ori(ie.  Frolection  .lot,  R.S.O.  1014.  c.  89,  s.  12. 
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UEATH,  ETC.,  OF  SURETY. 


Entries  of 
clerk  '>r 
bailiff  evi- 
dence 
ttfrainat 
surety. 

Interpret- 

ation  of 
"clerk  or 
bailiff." 


P.»?!'  1:  ^^l  "'  '^'  ™™»t.  certified  by  the  Clerk  of  thec.r.i««i 
reace,  shall  be  received  in  all  courts  as  sufficient  evidence  of  «"W' 
the  due  execution,  and  of  the  contents  thereof,  without  f urther  S.' u"™' 
proof.     10  Edw.  VII.    c.  .S3,  s.  S9.  civtdM 

evidence. 

Wlthont  Fnrtkw  Proof.— This  mode  ot  protini!  the  coveMnl  !• 
only  oumulalive,  not  «,b,titi,tIo„arF :  Taylor  on  Ev°    8th  X  1M9 

U.  C.  R.  478;  Warren  v.  Deslippea,  33  tl.  C.  R.  68. 

30.--(l)  In  an  action  against  a  surety  of  a  clerk  or  bailiff 
the  entries  in  the  books  kept  by  such  clerk  or  bailiff  shall  be 
pnma  facie  evidence  against  the  surety. 

u  -i-al  ^'"'  ""*  PO'Pose  of  this  section  the  words  "clerk  or 
bailiff  shall  include  a  person  who  has  ceased  to  be  a  clerk  or 
a  bailiff,  as  the  case  may  be.    in  Edw.  VII.  c.  32,  s.  M. 

nn.^^^*-  *"*?*•  ,^»?*«»««-— Thii  evidence  may  be  contradicted,  it 
untrue.  Prior  to  the  Introduction  of  thia  section,  the  admi«ilbilltv  of 
T.T,  M  ""  ^^  """  '"'  "  "'"'■  "■  "»"«  «»  evidence  ta  an  action 

Fir.  ?,^.  ?.  ?;  1.''°'  ';?"  '''""™  '■'■  flueatloned  In  Victoria  .VI 
f.L  t       '■■  "'""I"'"""''  3  O-  «•  378,    The  authority  of  the  former 

an  h,  whlTir  "^.T'"^!"  P'  '^"■'-  <"  «'-"»■■''  V.  Brown  4  OR 
«ere  admitted  as  evidence  against  his  sureties.  It  was  aim  held  in  a 
case  before  the  Irish  court,  that  the  entries  made  by  a  rate  eoneetor  iS 
the  account,  kept  by  him  were  ndmiMible  a,  evidence  In  an  action  Sn« 
h.s  sureties:    Abbeylelx  Ouardian,  v.  SutclllTe.  20  L.  B    Ir   ^2 

31.  If  a  "urct.v  dies,  becomes  n..sident  out  of  Ontario.  ori,.„„,„ 
insolvent,  the  clerk  or  bailiff  shall,  within  one  month  after  di."  no':, 
such  death,  departure  or  insolvency,  give  a  new  securitv,  in  the^y,,, 
manner  hereinbefore  provided,  under  penalty  of  forfeiture  of1'°™"l>- 
his  office.    10  Edw.  VII.,  c.  3?,  s.  31.  '^• 

Dntk  of  ■»i«tT.— See  notes  to  section  28. 

Hoaldoat  Oat  of  Omtwlo.— See  notes  to  section  26  and  section  72 

lBaolT»t.--No  provision  i,  made  for  ascertaining  the  tact  of  in 

°    S  r"  ''S"'!"y  ■°"'  ^  »™.loned  in  actlns  ujon  th  Usectlon 

».e  Temple  v.  Stock  E,chnn»e.  8  O.  R.  705.     An  .ssimment  7„r  the 
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SURETY    WITHDRAWING 


benefit  of  orediturs  under  The  AssiKnnientH  nnd  I'referencei  Act,  R.S.O. 
1014.  c.  134,  wuuld  be  an  act  of  iDSolvency.  When  a  contract  was  to 
terminate  in  the  event  of  the  insolvency  of  the  vendee,  it  was  held 
that  insolveticy  meant  a  general  inability  to  pay  debts :  I'arker  v. 
tioBsage,  2  C.  M.  &  R.  617 ;  Biddlerombe  v.  Bond.  4  A.  &  E.  3.12.  Where 
the  office  of  a  director  was  to  become  ipto  faetu  vacated  if  he  uecame 
insolvent,  and  he  wrote  to  his  creditors,  asking  them  to  accept  a  composi- 
tion of  their  claims,  it  was  held  that  he  had  become  insolvent  and  ceased 
to  be  a  director:  James  v.  Rockwood  Company,  1812,  28  T.  L.  R.  215. 
See  also  Qneen  r.  Saddlers'  Company,  10  U.  L.  C.  404. 

Tl^e  for  Flllmc  Bttmd. — The  month  would  not  commence  to  run 
iiDtll  the  day  after  the  day  of  such  death,  departure  or  ascertainment  of 
insolvency:  R.  v.  Juntite  of  Middlesex,  7  Jur.  396:  McT^ean  v.  Pinkerton. 
7  A.  R,  490;  Ratcllffe  v.  Bartholomew.  1892  1  Q.  B.  161;  Dingor  v. 
Matthews,  65  L.  T.  748.    See  notes  to  seotiou  4.**. 

Jvdc*  to  bo  Kept  lafonnad  as  to  florotloa. — The  clerk  in  the 

case  of  courts  held  at  cities  and  towns  is  required  iit  leant  once  in 
three  months,  and  in  all  other  casen  at  every  sitting  of  the  court 
to  report  to  the  judge  in  writing  as  to  the  several  sureties  of  himself 
and  bailiff,  showing  whether  any  of  them  have  died,  become  insolvent, 
or  left  the  county  since  his  last  report,  or  it  bonded  by  a  guarantee 
company,  the  date  of  the  renewal  of  the  bond,  and  mentioning  any 
facts  connected  therewith  which  ought  to  be  made  known  to  the  judge : 
Rule  72. 


Proceed- 
ure  where 
sureties  of 
clerk  or 
bailitr  dis- 
continue 
surety  il  11  p. 


Judge  to 
notify 
clerk  or 
baililf. 


If  security 
not  re- 
newed 
Judge  to 
HUNpend 
clerk  or 
iwiliff. 


Former 
sureties 
not  re- 
leiwed. 


32. —  (1)  A  surety  who  intends  to  withdraw  from  his  surety- 
ship may  give  notice  in  writing  of  his  intention  to  the  clerk 
or  bailiff,  as  the  case  may  be,  and  to  the  Judge,  which  may  be 
.served  personally  or  left  w^ith  a  grown  up  person  at  the  office  nr 
place  of  residence  of  tlie  person  to  wlioni  it  is  addres?ed,  or 
mailed  by  registered  post  to  such  person  at  his  usual  post 
office  address. 

(2)  The  Judge  receiving  the  notice  shall  fortiiwith  notify 
the  clerk  or  bailiff  w'lo  shall  under  penalty  of  forfeiture  of 
his  office,  in  addition  to  the  suspension  hereinafter  mentioned, 
furnish  the  covenant  of  a  new  surety  in  lieu  of  the  surety  so 
giving  notice,  and  shall  procure  the  new  covenant  to  be  ap- 
proved by  such  Jrdge  and  filed  within  one  month  after  the 
notices  have  been  given  to  him  and  to  the  Judge. 

(3)  If  the  covenant  is  not  so  approved  and  filed,  the  Judge 
shall  forthwith  suspend  the  clerk  or  bailiff  and  report  the 
euspension  and  the  cause  thereof  to  the  Inspector,  aid  all 
accruing  responsibility  of  the  surety  giving  the  notice  shall 
cease  from  and  after  the  expiration  of  five  weeks  from  the  >h} 
on  which  the  last  of  such  notices  was  given. 

(4)  Nothing  done  under  the  provisions  of  this  section  shall 
discharge  or  exonerate  any  of  the  parties  to  the  former  covenant 
from  liability  on  account  of  any  matter  done  or  omitted  prior 
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to  tlie  approval  and  filing  of  the  new  covenant  or  the  expiration  «•"• 
of  five  veeks.     10  Edw.  VII.  c.  3?,  g.  .IS.  "•  '*• 

A  Sarety. — Sep  notes  to  section  20. 

IfotiM  ta  Writing— See  notes  to  section  S2. 

■•rriee  of  Notla*.— See  notes  to  seetioD  87. 

0«o.  or  PI...  .t  R..ld.».,._Sre  note,  to  section.  36  and  84. 

Within  Oae  Moath.— See  notes  to  section  n. 

«.J''~^n    ^"f;^""  '"  "'^  "PP''"""'  °f  t'"^  Lieutenant-Gcv-G„„.n.. 
ernor  in  Council  and  to  any  regulations  made  by  him    the-"X'. 
Inspector  may  from  time  to  time  enter  into  agreements'withforDwi"' 
any  company  or  corporation  empowered  to  make  such  aeree- 'i"" '-'""" 
roents  for  insuring  or  guaranteeing  the  integritv  an,l  faithful  S""' 
accounting  and  performance  of  the  dutv  of  any  clerk  or  bailiff 
named  in  the  agreement  or  in  any  schedule  thereto  or  whose 
name  i.s  subsequently  added  to  the  schedule  under  the  terms 
of  any  Order-in-Council  and  agreement,  and  e.erv  such  agree- 
ment shall  enure  to  the  benefit  of  the  same  persons,  and  shall 
be  enforceable  in  the  same  manner  as  a  covenant  entered  into 
under  section  26. 

deteilllVrSudge.*"^  '''"''''  '"  "^  '"'"''*''  *-'  ''^  ^JST' 
(3)  Where  security  is  furnished  under  the  provisions  of  certificate 
this  Hcction,  the  In.«pector  shall  give  to  tlie  clerk  ,.r  bailiff  atoKS 
certificate  thereof,  which  the  clerk  or  bailiff  shall  file  in  theilS"' 
office  of  the  Clerk  of  the  Peace,  and  the  filing  of  the  certificate  "■'"«"°'-- 
shall  have  the  same  effect  as  the  filing  of  a  covenant  as  provided 
by  subsection  1  of  section  27.     10  Edw.  VII  c  33  s  33 


clerk'^  duties. 

34.  The  clerk  shall  issue  all  summonses  and  shall  make  i"™«""»- 
copies  thereof  with  the  notices  thereon,  am.rding  to  the  pre- 13"",. 
scribed  form,  and,  e.wept  as  otherwise  provided  by  this  Act,  li'^S;"" 
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••C.S4.     Bhali  deliver  the  same  to  the  bailiff  for  service.    10  Edw.  VII. 
c.  32,  s.  34. 

F»na  of  SnaaiamMs,  with  Kotlesi :  tee  Form  32  po$t. 

Imv*  all  ■■maioBMB. — See  no^es  to  Kctioo  83  aa  to  what  con- 
■titutea  Imuing  the  summoDa.  The  BumrooDS  is  the  commeocement  of  the 
action ;  Itule  3 ;  and  uo  valid  deciaion  or  jtidgmeilt  can  be  sivi'ii 
unless  a  summons  Is  issued  and  served:  Thorbum  v.  Barnes,  L.  U. 
2  C.  P.  401:  or  waived  by  the  defendant's  appearance:  Merchants 
Bank  v.  Van  Allen,  10  P.  R.  338;  R.  v.  Smith,  L.  R.  1  C.  C.  110;  Blake 
r.  Beech,  1  Ex.  D.  320;  Stooess  v.  Lake,  40  U.  C.  R.  320,  at  p.  82T,  "  A 
man  cannot  incur  the  loss  of  liberty  or  property  for  an  offence  by  a 
Judicial  proceeding  until  he  has  had  a  fair  opportunity  of  answering  the 
cha?^  against  him.  unlcM,  Indeed,  the  legislature  has  expressly  or 
impliedly  given  an  authority  to  act  without  that  necessary  preliminary." 
per  Parke.  B.,  Bonaker  v.  Evans.  16  Q.  B.  171.  The  rule  is  of  universal 
application,  and  founded  upon  the  plainest  principles  of  justice,  which 
requires  the  tribunal  invested  with  power  to  affect  the  property  of  the 
subject  to  give  that  subject  an  bpportunity  of  being  heard ;  Per  Willes,  J., 
Cooper  V.  Board  of  Works,  14  C.  B.  X.  8.  180,  at  p.  190.  See  also  Bullen 
V.  Moodie,  13  C.  P  126,  2  E.  &  A.  379;  Nichols  v.  Cumming.  1  S.  C.  R. 
395;  R.  V.  Cheshire  Lines  Com.,  L.  R.  8  Q.  B.  344 ;  R.  v.  Archbishop  of 
Canterbary,  1  E.  &  E.  545;  Tucker  v.  Collinson,  16  Q.  B.  D.  662;  R.  v. 
College  of  Physicians,  44  U.  C.  R.  146 ;  Marshall  v.  McRae,  17  A.  R.  139, 
reversed  on  the  construction  of  the  agreement,  19  S.  C.  R.  10. 

A  summons  should  not  be  issued  by  the  clerk  where  clearly  the  court 
has  no  jurisdiction  or  where  tbe  process  of  the  court  U  Intended  to  be 
used  for  Improper  purposes,  or  in  an  illegal  manner;  but  it  would  be  no 
part  of  his  duty  to  enter  into  nice  quentions  of  law. 

■alta  to  bo  Mm^borod. — Every  claim  (as  well  as  the  vummong) 
must  be  numbered  by  the  clerk  in  the  order  In  which  it  is  receivetl  by 
him:  s.  83. 

The  issue  of  a  summons  with  a  blank  for  the  name  of  a  party,  which 
is  afterwards  filled  up  by  the  bailiff  pursuant  to  the  clerk's  instructions, 
is  a  mere  matter  of  practice  to  be  dealt  with  by  the  judge,  and  does  not 
affect  tbe  jurisdiction  of  the  court :  Re  Cerow  v.  Hoyle,  28  O.  R.  40.5. 
But  it  is  submitted  that  the  summons,  when  delivered  to  the  officer  for 
■en'ice.  should  be  a  perfect  proce.»8,  and  he  Is  bound  to  perform  this  at 
the  risk  of  a  mandamus:  R.  v.  Fletcher,  1  E.  &  B.  279:  Re  Linden  v. 
Buchanan,  29  U.  C  R.  1,  and  cases  cited  poat,  title  "  ifant/amim." 

As  to  further  duties  of  clerks  respecting  summonses,  see  sections  llo 
and  83  and  Rule  3. 

BailUt  for  Berrloo. — St-e  section  46  and  nott<s.     Xo  one  other 

than  the  bailiff  or  his  deputy  can  lawfully  serve  a  summons,  except  in 

the  few  special  cases  provided  for  by  the  Act,  qs  to  which,  see  notes  tn 
B.  46:  Re  Wilson  v.  McGinnes,  10  O.  L.  R,  08. 

Frand  by  Debt  CoUeotora.— Hection  2  of  The  Debt  Collectors' 
Act,  R.S.O.  1914.  c.  227.  is  as  follows  :— 

"  (2)  Kvery  person,  whether  principal  or  agent,  who  prints  or  iml)- 
llsbes  any  notice  or  form  which  is  an  imitation  or  a  colourable  imitation 
of  any  of  the  forms  appended  to  The  Divition  Courta  Act,  and  which  is 
calculated  to  deceive  tbe  public  by  inducing  the  iH'lIef  that  such  notice  or 
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I°LM".ton°Sr„r°w';'  T"  ""  ■•'"' 0°""-  «<■  I.  I."rt  „f  the  „roce»  of  s...  36. 
a  urnnlon  Court,  or  wlio  iuues  or  makei  use  of  uiiv  such  uotlce  or  form 
^conuection  with  aw  collection  asenc,    or  other.'.e     .hail    iucur^ 
peuai  >•  not  e.c«,li„,  fM.  for  ever,  da,v  on  which  any  tacb  „X.7^  il 
committed,  recoverable  under  n,  O.foHo  S««««r,  cJ.Z,.Aci^ 

36.  The  clerk  shall  cauw  a  note  of  oil  summonses,  notices,  (Vrk  t„ 
orders,  judgments,   warrants,  executions  and   returns  thereto,""'";  , 
to  he  entered  in  a  book  to  be  kept  in  his  office,  an.l  slinll  sij-n  kZ'I'.'' 
h.s  name  on  every  page  of  the  book;  and  the  sif?ncd  entries  or  a 
copy  thereof  certified  as  a  true  copy  by  the  clerk,  shall  l,e  suf- 
fleient  evidence  of  smli  entries  and  of  the  proceedings  referred 
to  therein,  without  further  proof.     1(1  Kdvv,  VII.  c.  31,  s.  .15. 

^rtU  "^""..'V  ""''..'"•''•  ■■"'■  '^"  '•>  "'«  f"""  "'  IT»oed.,re  Book! 
,T«irS  kenf  br,h,  Tt  -  ""','  •■'■  "■""  ""  ""'""">"■»  th'  hook,  whS^ 
With  refcrenro  to  the  Procedur,.  Book  and  Fee  Book.  ,u,d  m„k,.,  provi- 
ThS  IZn  I"  ',°  ""■  ^^'r''""  ""•"'■  ""'"  "">  f"™  "'  ""^l'  ndex. 
Book  r     ,  i"'""  "'"""^"^  '■"  '"  ''■'•"°"  «"■     ^  Oebt  Attnchmen 

But  this  section  was  repealed  by  .1-4  (;,.„.  V.  e.  IS.  ,.  14  (:l)  and  doe. 
not  appear  in  thi-  Act. 

Shall  Sicn  Bis  Hame.—This  is  iuiperative.  If  omitted  nerhnn, 
deuce.    The  .tatute  says.  ■•  „„„ed  rnlnW:  see  n.  v.  Rowland.  1  F.  A  F. 

The  object  is  to  have  a  complele  record  of  evervlhine  ilone  in  each 
'b!;  m^d'T"";',"""  '*""■'■  ""  -'"'"■     ""'"  <W  '■eauire,  tl"„t  a  no  e  ,l"l 

r^ceU^d  wsriiTr™"  '";■""•  ""•'."'  ""  "'■"■■'■"■  ■'■'"'''"'-"«'.  transcript 
receued.  vsrranls.  cveculions  and  returns  ihereto.  and  of  all  olhrr 
pro,ccdm„,.  The  entries  should  include  all  noti,^,  jivcn  and  received 
instriiclion,  received  from  the  parties  to  the  suit,  and  the  names  and 
addresses  of  .:he  plaintiff  and  defendant,  and  of  their  solicitors  or  aBe«s 

entrv^i'.'";„''H'"'  °'.}^'^  ''■""■'I  '-^  '«ne,l  by  the  clerk  a,  soon  a,  an 
entry  is  made  on  it.  Every  clerk  should  make  himself  familiar  with  the 
section  and  the  rules  applicable  lliereto. 

torm*N'.*re**  "*""  *°  *"  ETld«...-For  form  of  certificate,   see 

..atuTc^nTinVi'  °  "!;-"*■  "°™  "■»?»"'"'  "'  "'<•''<'"  "1  »f  ""!  Enslisb 
.Irt.  IShS.  ,.1  &  52  V.c.  c.  43.  It  has  been  decided  under  that  Act  that  > 
minute  of  the  proceedings  made  by  the  clerk,  pursuant  o  Sis  pi,  fstn 
»  conclusive  evidence  of  them,  even  thouRh  the  judge  elves  evidence  To 
ihc  contrary:  Dews  v.  Riley,  11  C  B  434  TThc  ^.l^l'.  ""T""  "> 
.ertified  copy  of  entries  from  it.  i^'  the  Zt.  Z  t  fore  t  Ly" 
.niieuce  rf  proceedings:  R.  v.  Rowland.  1  F.  &  P.  72.  per  Bramwe"    B 

■°ri8  q"b  S"^V 'i',"*'"  "'n  "  Z"  ,"='■  ""'  '™  «•  " «ro"p.t 
,oi  „™  ,  \.  ^'  VP  *?"•  °"'''  ^'  '"  •l'''^''  ""  above  decisions  do 
7!,  /or  J  VeT"  ?."°.''"'-  '^°  ""''  ''"  •!"  Procedure  Book,  "struck 
out  tor  want  of  Jurisdietion,  on  the  ground  of  a  disputed  title  h.^g 
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bMD  iworn  to,"  li  not  evidcDce  of  a  Judgmcot  in  replavin:  Tubby  r. 
BUDhope,  S  C.  B,  790.  The  cDtrlei  nuide  bjr  •  clerk  in  punuanc*  o(  thli 
WGtion  are  evidence  agaioat  the  luretiei  of  each  clerk :  Mlddlefleld  y. 
Gould,  10  C.  P.,  at  p.  14 ;  lee  Carmarthen  and  Oardican  Ry.  Co.  t.  The 
Mancbeiter  and  Mllford  Ry.  Co..  L.  R.  8  C.  P.,  at  p.  (19:  wction  30  and 
DOtee. 

A  certified  copy  of  minutei  expremed  to  be  of  proceedlngi  before  a 
deputy  of  the  county  court  judge,  wae  held  to  be  euHiclent  evidence  of 
the  regularity  of  his  appointment  on  an  Indictment  for  perjury:  R.  r. 
Roberta,  rig  L.  T.  690. 

The  Ontario  Evidence  Act,  K.8.0.  1814,  c.  76,  a.  26,  provldei  that 
where  the  original  record  {e.g.,  the  "ilgned  entrlea"  mentioned  in  the 
above  section)  could  be  received  in  evidence,  a  copy  of  any  official  or 
public  document  In  Ontario,  purporting  to  t>e  certified  under  the  band  of 
the  proper  officer  or  the  person  in  wboie  cuatody  luch  official  or  public 
document  la  placed,  aball  be  receivable  in  evidence  without  proof  of  the 
official  character  of  tbe  peraou  or  peraona  appearing  to  have  iigned  the 
lame,  and  without  further  proof  thereof. 

The  Canada  Evidence  Abt,  R.8.C.  c.  140,  ■.  23,  alw  provide!  that 
evidence  of  any  proceeding  or  record  In  any  court  In  any  province  of 
Canada,  may  be  made  by  a  certified  copy  under  the  seal  of  lucb  court, 
without  proof  of  the  authenticity  of  such  teal,  or  other  proof  whatever; 
sec  also  b.  24  of  the  same  statute. 

Section  36  of  that  statute  also  provides  that  in  all  proceedlnga  over 
which  the  Parliament  of  Canada  has  legislative  authority,  the  laws  of 
evidence  in  force  in  the  province  in  which  the  proceedhigs  are  talcen 
•ball  apply  to  such  proceedings. 

The  evidence  which  la  sufficient  in  civil  proceedings  in  tbe  province 
to  prove  a  material  fact,  Is  also  suEIlclent  to  prove  that  fact  in  a  crim- 
inal proceeding,  and  a  certified  copy  of  the  signed  entries  in  the  divisioo 
court  procedure  book,  is  receivable  as  evidence  in  any  case  civil  or  crim- 
inal ;  R.  V.  Rapay,  7  Can.  Cr.  Cas.  170;  O'Neil  v.  Atty.-Gen.,  26  8.  C.  R. 
122. 

But  in  perjury  cases,  evidence  of  the  previous  proceedings  In  which 
the  perjury  is  alleged  to  have  taken  place,  can  only  be  given  In  the  mode 
prescribe*^  by  s.  070  of  the  Criminal  Code:  R.  v.  Drummond,  10  O.  L. 
R.  646;  unless  it  is  shewn  that  no  record  of  such  previous  proceediBgN 
had  been  kept,  tbe  matter  having  been  tried  orally,  or  that  tbe  reconl 
had  been  tost  or  destroyed ;  and  in  such  case  oral  evidence  of  the  pru- 
ceediugs  may  be  given:  R.  ▼.  Tatdon,  17  O.  L.  R.  179;  and  see  notes Jn 
14  Can.  Cr.  Cas.  168. 


Book«  to  3®' — (^)  ^  Procedure  Book,  Form  2,  and  a  Foreign  I'm 

iM*  kfiit  by  cedure  Book,  Form  3,  shall  be  kept  by  the  clerk. 

Ck-rks. 

jTorm  2  Mid  3. —  (Sec  some  Forms  6  and  6  to  Rules).  TIiom' 
forms  arc  imperative. 

Procedure  Book^— See  notes  to  section  36.  Every  clerk  of  a 
division  court  for  a  division  embracing  a  city  or  part  of  a  city  shall  k.'>'p 
a  separate  book,  in  which  he  shall  enter  from  day  to  day  all  i''''>. 
charges  and  emoluments  received  by  him  by  virtue  of  his  office,  shcwinj 
the  suras  received  by  blm  for  feea,  charges  and  emoluments  of  all  kimls 
whatsoever:  R.S.O.  1914.  c.  15,  s.  16;  section  60  poat  also  contain*  n 
similar  provision,  applicable  to  all  division  court  clerks. 


cleuk's  ihtiks. 
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.ho    ZrlZ  'I'm'-   ""  "  '""  ""•  "'  ■"""■■   -l-'-l  to  be   k,p,  b,  ^ 

.haJi5ooa:::;'h/:::,!":!:;n;r"";7"t'  "^  "'■■•  "^'--^'» 

.he  t.e.surer'„,  tW  ™u„,v     lol^L" yu  ^.IZX^Tc''-"^ 

V.  c.  18,  B.  U  (1).  •    >  M.  r,  .1..  s.  .in.  3.4  Qj(, 

I-H,"' *•  ST""-  '"  ""'""  "'  """■" "--  -"-  m.y  b.:  H.S.O. 

^"'•*— Whether  paid  or  nol, 

rereive  and  Hnli...,.  .1        1    <^'"K  of  any  other  court  who  aha  1 '»«  »"»■ 
■  t-ifni.  ana  dcliier  thcni  to  the  bailiff  for  Mr^i„„        1      ,'«">>«<«  for 
returned  shall  «on,l  ti,.  .,  ,         service,  and  when  wnk,  i„ 

wa,  receipt  a^         .r^    U  e^il'^'i'T  t""  "^-'^"• 
Procedure  Book.     10  Kdw.  vn!  !.  33'   37  "^ 

"eoion.  '"  "  """  ™'""  "  '"" :  «ee  iintei.  to  that 

H..r"er,„;"^r:;r,,i.''b;^t''„,r„^.n,' '-"";'  ■'""«-  -'  "» 

-.,  or  the  Cer.  „r  the  „„™e  Coi^-^'re'r  rte^'arro'ThTlilp^tt! 

»hai?L''tttsu,^t:i\o7:iiTvr  %r  ^^^™"^ 

an  account  of  ,1  Tl  u        ^  *'"'  •'"'^S'''  «"'!  "hall  keep '"M"'"- 

-tor.  z^  ;^/"rrt:7i:r:.nni^:  f  S 

account  of  a    such  flne»  and  i„An„„  ■        V    ,  ^"^  «» .coount ,.( 

ii-m  fnrti,..  nne»  and  money  in  a  hook  to  be  kept    bv<i°".«c. 

•ludge  and  the  Inspector.     10  Edw.  VII.  c.  33,  9.  38. 

lions  and  "rrantTareTo'h?  D'rinf!?™"?1^T■*"  "'""moniea.  eiecu- 
;|..Ie  38.  A  mandamn.'^m  lie  ?''l™,e'  .  *«"  °'.'°"1«™P  .'aP": 
li.  V.  Fletcher,  2  B.  4  B.  27»;  K.  v.  SiiZy,  C.  C.   21 VT  q"b.'']9?; 

«;.bjec.  ,„  the  reviaio!,  Xt  .T  £f  ^°t'"fr''  """  T^.  '«-••""  i' 
ilio  Jndse'.  decision  on  the  oiiesilor  »  .i  '    "  ""™ded    that 

»l"«ined  at  the  trial;  and  it  is  Stml  ih'.,"!"^"'  °J  """  »'■»"'''  !>« 
.I.ere  the  eonrt  i,  held  on  of  the  00  ,mV^'  ""'"',  ''"""''■  '»  «"  "™ 
■I lion  on  the  day  of  trial  "  '  ""•  "''''''"  I'"'  =<»'«  In  Mch 
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APPLICATION'    OP    fINES,    ETC. 


On  payment  uf  r  fe«  of  t«ti  c«Dta,  and  aeceaHrj  pottifv,  th#  clerk 
muit  furnUh  the  party  paying  co«ti  witb  a  Rlatoment  In  writing,  glring 
the  Itemi,  Including  ballllTa  (pm  in  detail :  Rula  73. 

Aa  to  tbe  question  of  cuata,  aee  aectlon  170,  and  notea  thereto. 

For  form  of  affidavit  of  dlaburaementa  to  wltneaaea,  ace  Form  20. 
The  affidavit  may  be  awom  before  the  clerk  or  deputy  clerk  of  any  divl- 
•ion  court  or  before  a  juatice  of  tbe  peace,  notary  or  commlialoner :  a.  120 
(1)  ;  but  not  before  the  agent  of  the  party  on  whoae  bebalt'  It  was  made 
nor  before  the  clerk  or  partner  of  auch  agent:  a.  120  (S)  :  It  may  be 
made  by  the  party  or  hU  agent,  and  ahould  be  in  the  handa  of  the  clerk 
at  tbe  lateat  on  the  day  before  the  execution  ii  due:  1  V.  C.  I^-  J.  81. 
Where  execution  ia  "  forthwith,"  a  reaaonable  time  ahonld  be  allowed 
the  aucceaaful  party  to  put  in  hia  affidavit,  and,  In  the  caae  of  a  nonault 
or  Judgment  for  defendant,  the  latter  la  not,  it  la  lubmltted,  reatrlcted 
M  to  time. 

R«TlBlaH  of  TaxAtlom. — It  la  aubmltted  that  the  proper  practice 
[or  revUion  of  taxation  is  for  the  party  dlsaatiafied  to  give  notice  to  the 
opposite  party  and  the  clerk  of  the  court  of  hla  intention  to  have  the 
Judge  revise  the  taxation  of  niata  on  a  certain  day  and  hour.  A  reaaon- 
able time  ahould  be  allowed.  The  papers  In  the  case  ahould  be  laid 
before  the  judge;  and  in  the  event  of  the  parties  not  appearing,  an 
affidavit  of  aervlce  of  the  notice  of  revition.  Payment  of  coata,  even 
without  proteat,  does  not  prevent  a  reviaion :  Kormann  v.  Tookey,  6  P. 
R.  112.  If  an  alfidavlt  of  payment  of  witness  fees  should  be  filed,  and  it 
■bonid  appear  on  revision  that  they  had  not  been  paid,  they  would  be  dia- 
allowed:  Hornick  v.  Tp.  of  Romney,  11  C.  L.  T.  329;  Ilardintr  v.  Knuat, 
1ft  P.  R.  80. 

Of  course  the  judge  could  revise  the  costs  on  summons  or  appoint- 
ment made  by  him.  The  clerk  ahould  exercise  hia  best  judgment  on 
taxatltm.  and  not  leave  for  tbe  Judge  on  revision  that  which  be  ahould 
properly  do  himaelf:  Simmons  v.  Storer,  14  Cb.  D.  1S4 ;  Hei^reaves  v. 
Ekott,  4  C.  P.  D.  21. 

The  judge  cannot  lay  down  a  general  practice  that  only  costs  of  such 
witnesses  aa  are  called  shall  be  allowed,  except  on  an  application  to  him : 
The  Cashmere,  62  L.  T.  814. 

No  general  rule  laid  down  by  the  Judge  Is  of  any  validity,  and  merely 
to  act  in  obedience  to  such  rule  is  not  an  exercise  of  discretion :  R.  v. 
Maryiebone  C.  C,  34  Sol.  J.  459. 

Flm«a. — See  notes  to  section  222. 

■ttltor'a  MoMaya. — Provision  la  made  for  the  account  here  referred 
to  in  Role  66  (2),  by  which  it  la  provided  that  these  entries  are  to  b>- 
made  from  day  to  day  In  a  cash  book  (Form  1  to  Rules),  to  be  ki-|>' 
by    the        erk. 

As  ^.^J  disposal  of  Kuitors'  moneys,  nee  s.  42;  Rules  71.  89.  90.  !>1. 
and  notes  thereto. 


Fines  and  39.  The  money  arising  from  any  penalty,  forfeiture  tir 
P^'*'*?j  fine  imposed  by  or  under  authority  of  this  Act.  not  directed  lo 
to  Clerk  of  be  otherwise  applied,  shall  be  paid  to  the  clerk  and  shall  be  pai(^ 
*^**'  by  him  to  the  Clerk  of  the  Peace,  to  be  paid  over  to  the  Trea- 
iirer  of  Ontario.    10  Edw.  VIT.  c.  32,  s.  39. 


riEIlK'!)    II£Tl-IIN8   OF   FINES.  ^m 

„f.,1f!;,TJ"  '''«^'' jl>»n,  at  le..t  once  in  every  three  month,  uidl-.. 
of  ener  ,i  required  by  the  Clerk  of  the  Peace,  deliver  to  him  .     "^ 
full  account  in  writing  verified  by  affidavit  of  all  fines  levied,  d-k.  i. 
accounting  for  and  deducting  the  reawnable  expenw.  of  levying  (fc*" 
the  «n,e,  and  any  allowance  which  the  Judge  Ly  make  out  of  ''^^ 
inch  iinea  in  pursuance  of  the  power  hereinafter  given.  10  Edw.;;Sr, 
Ml.  c.  32,  s.  40.  ..(Jd«i. 

mnnirlpalltrl  .   J17    (contempt  of  court)  ;   218    (mUlIni  olRnrl       >. 
•ctlon  would  II,  .„1..,  ,h.  clerk'.  .ur.tl«  for  .rjl""at        '' 


Ho.  80,  which  mar  be  adapted  lo  ault  the  clrcnnutuil™..  '"°°°'"' 

hi„,*with'L%!^"'  *''™  .'"l-i'-'J  by  the  Judge  shall  furnish  And 
limi  with  a  full  account  m  writing,  verified  by  aflSdavit,  of  the',"™-'' . 
money  paid  into  or  out  of  the  court  under  nr,l.™   i,.,i^' „..  .J".1CTi" 


._.. „„.  ,„  „,,„,,g,  >erinefl  oy  amdavit.  of  the V"?""  . 

money  paul  into  or  out  of  the  court  under  orde™.  judgments  oAtftHS 

process  of  the  court,  and  of  the  balance  in  .  .       ■  «™.,-».- 

suitors  or  others.    10  Edw.  VII.  c.  39,  e.  41 


.our^x„"^t:'„r,o'rt^-,„jr  '*" "°""  -"'«■ '-°  - 

42.— ( 1 )  Immediately  after  the  receipt  of  any  sum  of  money 
for  any  person,  the  clerk  shall  forward  a  notice  thereof  by 
registered  post,  to  the  person  entitled  to  receive  the  saine;  and 
shall  obtain  and  file  among  the  papers  in  the  action  the  post 
office  certificate  of  the  registration,  and  shall  deduct  the  postage 
from  the  money  m  his  hands,  but  shall  charge  no  fee  for  the 
notice. 

(8)  The  absence  of  the  certificate  of  registration  from 
among  the  papers  in  the  action  shall  be  prima  facie  evidence 
against  the  clerk  that  the  notice  has  not  been  forwarded.  10 
Edw.  VII.  e.  38,  s.  42. 

herer.;•'r/.'^r.„rpe^;e'^^7^-.:- 

™5.ch"rrp.;m-^o;r;t^^^^^^^ 

mitted:  per  Jewl,  M.  ».,  B,  Southan,,  E.  purl.  Lamb.  19  Ch    D    im- 

isilf'l  rh  V"'i?°'^.?L.'':'-  ^'""'''  *»•  Barker  v.  I^wi.  &  Pea. 
1913,  3  Ch    34^    It  will  be  obsened  that  the  word,  here  emoloved  .li 

rtvi«  of  »•  b?» t,      /'",  P?rtJ',  ™«flrt  to  the  notice  could  w.  ve  the 
.hould.  (or  h«  own  pro.ec.  .n,  take  the  waiver  in  writln,     Shonid  Ihe 
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46  (LeilK'it  IHTY  ON    RECEIIT  Ot  Hl'ITUK  M   MUNEY. 

Sm.  41.  inipector  find  that  tucb  ootlce  had  out  bno  livrn  In  mny  ciim  whrrr  not 
dlipMiwd  with.  h«  would  protMihtj  rcprlnumd  lb#  ofl<M>r,  ind  If  xirh 
practicfi  Iwcamv  cpnvral.  It  wtiuld  tm  bU  duty  to  npon  luch  cntiduci  to 
tbv  (lovrntmcot,  undrr  M^'tloD  .13  I0)  of  tbU  Act.  Should  lb«  itrovi- 
■ioDi  of  tb«  ■Mllon  Dol  itv  oomplliK)  wlib  tb«  eiecutlvc  ban,  undrr  uwtlon 
22,  and  H.M.O.  1014,  c.  1,  ■■  28  (k),  tli«  powrr  to  cien-lw  a  aumiDary 
rvmiMtr.  No  particular  form  of  aotloe  U  nf>c«Harjr  ao  long  ■■  It  ilvta 
tbt>  ntH^-miiry  Information.  It  may  b<>  in  the  followlni  form  or  to  thr 
Uk>>  cffrrt : 

In  thw  IHvlalon  Court  of  th«>  dxinty  of 

C.  D..  Defendant.    Take  notice  that  the  sum  of  I 
paid  Into  court  to  your  credit  lo  thta  caune. 

Dated  tbla  day  of  .  10     , 

(l^rk. 

To  A.  B.,  the  Plaintiff  (or  «i  lAe  cum  mny  be). 

On  entering  a  claim  for  suit  or  a  notice  of  defence,  the  partlei  are 
required  to  leave  th<>lr  oddreMeii,  or  that  of  their  •ollcitorpi  or  agentn, 
and  the  delivery  of  any  notice  to  them  or  the  mailing  thereof  lo  ntich 
addrt>M  hy  the  clerk  Ik  ■ufflHent  aervloe:  Rule  S4.  The  notice  to  be 
given  under  this  oection  must  be  aent  hy  mail  and  reglatereil,  nnd  the 
regintratlon  receipt  kept  with  the  papers  bm  evidence  of  compliance  with 
the  requirementii  of  the  aection :  M>e  nino  Itule  ^H, 

Cnarh  t*  P«7  ovar  Momaya  am  l>«Mam4.— By  Kule  HO.  all 
money  Is  payable  to  the  partieH  at  the  cii-rk'n  office  without  payment  of 
any  fee ;  but  if  thA  party  entitled  to  It  deiiirt-K  money  nent  to  him.  written 
directions  as  to  the  mode  of  transmission  ar<'  i<>  lt<<  uiven,  and  the  money 
io  tranamitteil  will  tte  at  the  risk  of  the  parly  icivinx  directions  and  sent 
at  his  expense,  which  may  be  deducte^I  by  the  clerk  from  Ihe  moneys  in 
bi*  bands ;  Rule  80.  An  action  Is  not  maintainable  against  the  clerk, 
or  bis  tureties  for  failure  to  fuiy  money  in  bis  bands  without  demand  at 
bis  office  or  the  written  directions  above  mentioned :  Mcl^lth  v.  Howard, 
3  A.  R.  .'WW. 

Rule  8!)  it*  incomplete,  as  it  does  not  expressly  Impose  upon  the 
elerk  the  duty  of  transmitting  the  money  in  the  manner  requested  by  the 
person  entitled  to  It.  The  old  rule  (ISO)  required  the  clerk  to  traonmit 
tbe  money  by  post,  or  lo  procure  and  transmit  a  post  office  order  for  it. 
Under  tbe  present  rule  a  question  may  arise  aa  to  the  liability  of  Ihn 
clerk  for  non-payment,  without  a  <lematut  being  made  at  hli  office  or  an 
express  refusal  by  him  to  pay  the  money,  sufficient  to  watre  any  such 
demand. 

See  Rules  70,  72.  and  SI. 

OUlai  Emtarad  by  a  SoUaltav  or  Ac«>t.— When  money  is 
received  by  a  clerk  in  a  suit  entered  by  a  solicitor  or  agent  who  has  paid 
the  dt'poBit  or  is  responsible  for  the  costs,  such  money  shall  not  be  paid 
out  to  tbe  person  beneficially  interested  therein,  without  notice  to  thi> 
solicitor  or  agent,  unless  upon  the  order  of  the  judge :  Rule  71.  This 
practically  gives  the  solicitor  or  agent  entering  ihe  claim  a  lien  for  any 
deposit  made  by  blm  and  for  costs  which  he  may  have  paid  to  Ihe  clerk 
or  for  wfn«'h  be  is  resimiisiblc. 

Clark  mot  to  T«ka  Momoj  Bsaept  la  Aatloma  Im  Hla  Ows 

Co«rt. — The  derk  nnd  bailifF  must  not  receive  money  iu  any  suit  where 
the  Bummous  is  merely  forwarded  for  service.     No  clerk  shall  be  allowed 
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BKTlnXS  lir    IXCI..\l.MtU   Jll.StVh. 

«.01»  olhrr  i-ourl :   Ru]r  HI.  '"''"'"'t  liii.  bn-i,  ».,„  ,„  |,|„  ,„^ 

ll»  '^niir«!?,^„?,"^;^; '■»-,*"•<»"  C«rt.-Th.  d.rk  „t 

««pt  (or  ani»W  co.1.  In  tb,  .ctlSn  ?n  ^,T    \'"'  •»  ■"""  tb»r.froiii 
Rule  70.  ■*  *"""■  '"  •'■I'l'  "utli  ■uom.jr,  are  rrcovtml : 

for  whom  or  on  ,h„«.  account  the  ,.mc  were  ,„  pa,"j  "^ 

"fflcer  holding  the  same  to  the  Clerk  of  th»  P=. ,.    /  i  • 

to  be  paid  over  to  the  Treasm^r  „rnn,.  T  "'  '"'  ™"°'J'' 

„<  11.    T  ■     .  '™'*"" ''°'*no :  and,  excent  hv  lenvo 

of  the  Lieutenant-Governor  in  Council.  „„  per  on  Tail  hi  en 
hW^o^dain,  anv  ,„ch  ,u„.  which  ha,  ..n.ained  nnclain.^,  ^or 

fh„!!„',,'^'"  time  during  which  the  person  entitled  to  claim 
the  money  wa«  an  infant  or  of  unsound  mind,  or  out  of  On  S 
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clerk's  death,  etc.:  disposal  op  books>  etc. 


Met.  peace,  and  if  no  moaey  remaiaa  unclaimed,  the  fact  shall  be  stated  in 

**,  4B-    the  affidavit :  See  Form  80. 

Kmp  Pertad  Up.— That  ii  to  keep  it  poited  up  durinf  all  the 
year,  until  the  following  year's  statement  is  posted  up.  It  is  to  be 
noticed  that  the  present  statute  requires  ct^iea  of  the  statements  to  be 
transmitted  to  the  Hon.  The  Provincial  Treasurer  (Parliament  Buildinga, 
Toronto),  and  also  to  the  Inspector  (same  address)  ;  iee  alio  Rule  90 
to  the  same  effect. 

UncUimad  for  tk»  Parlod  of  Six  Tcftrs.— This  is  virtually  a 
Statute  of  Limitation  upon  the  rights  of  the  party  for  whom  or  to  whose 
use  the  money  was  paid  in :  see  Wllliarason  v.  McCrary,  33  Ark.  4T0. 

But  it  is  submitted  that  the  forfeiture  here  declared  <»n  only  come 
into  operation  where  the  party  entitled  has  eJther  n*  tlce  of  it,  under  the 
next  preceding  section,  or  otherwise.  It  might  be  that  a  clerk  would  fail 
to  give  notice  of  the  money  baring  been  paid  in.  or  be  might  deny  that  be 
received  it,  so  that,  under  these  circumitances,  it  would  not  be  **  un- 
claimed" money  within  th*  meaning  of  this  section:  Oibbs  v.  Guild, 
9  Q.  B.  D.  S9 ;  see  also  Bull!  Coal  Company  v.  Osborne.  1890,  A.  C.  351. 

The  wrong  of  another  should  not  operate  as  a  confiscation  of  ^.  e 
property  of  an  innocent  party :  see  Atty.-Gen.  v.  O'Reilly,  6  A.  R.  57t,. 
In  this  view  the  six  years  would  only  commence  to  run  when  the  party 
entitled  knew,  or  should  but  for  bis  own  neglect  have  known,  that  It  was 
in  court  for  bim. 

Imfamt  o>  Peraom  af  UBaovad  Mlad.— The  time  would  cease  to 
run  while  any  of  these  disabilities  continued :  contrast  Finny  v.  Brice, 
18  C.  B.  N.  8.  303.  The  section  is,  as  regards  mental  d.3abUity,  some- 
what different  from  the  Ontario  Statute  of  Limitations,  R.S.O.  1914. 
c.  75,  s.  51. 

DISPOSAL     OF     BOOKS    AND     PAPERS     WHEN     CLERK     OB     BAILIFF 
CHANGED. 

Upon  res-  44.  All  accounts,  mona>',  books,  papers,  documents,  aiul 
'imoiS*  °*^^^  things  in  the  possession  of  a  clerk  or  bailiff  by  virtue  of 
JIlI'dMthof  or  appertaining  to  his  office,  shall,  upon  his  death,  resignation, 
cfeAof  or  removal,  immediately  become  the  property  of  the  Clerk  of 
PeAceto  the  Peace,  who  shall  hold  the  same  until  the  appointment  of 
p.^d  another  clerk  or  bailiff,  to  whom  he  shall  deliver  over  the  samp. 
r.fi«perf..  ^fjg^  security  has  been  furnished  on  behalf  of  such  clerk  or 
bailiff,    10  Edw.  VII.  c.  32,  s.  44. 


Clerk  of 
pKftce  to 

actM 


45.  Upon  the  death,  resignation,  suspension  or  removal  of 

the  clerk,  the  Clerk  of  the  Peace  shall  be  the  clerk  until  i  sur 

cwlTwhen  cesstor  is  appointed  or  the  suspension  is  removed ;  and  the  Clork 

c"?k»      0^  t^6  Fefice  shall  be  paid  by  the  corporation  of  the  county  f'^r 

vacant,      hie  services  in  taking  over  the  nflfice  the  sum  of  $5  together  wii'i 

actual  disbursements.    10  Edw.  VIT.  c.  3?,  b.  4fi;  2  Geo.  V.  r. 

17.  s.  14  (1). 
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of  tb?r.tSr^ij-^eJs.;:,;'!.';'^;r'j^V;d'"'°'.'''','''>^'"  •»-'  «■»"•■■«. 

L-  B.  3  C.  P.  807;  Stroud,  385.  '         '  "  "•  -*•••  lorndyke  v.  Stone, 

applie,  ,„  .11  pubUo  office™  TadZ^2U  ""°-  ^^  "■  ^'  '■  ^  •S''"'-  lo" 
and  i,  M  follow,:  "'"'  '°«°<"n«  dividon  court  clerk,  and  tailiiri, 

o««;,";t.r/^,L-,r„,?;//4t,";  iei-'  s-- '» ^^ » p"-'" 

or  things  which  b.ve  been  in  hi'^^:,"  "'  ^"S  """"'•  """"* 
the  Supreme  Court,  or  th?  jid.c  T  In„  '°^''  °'^""'  "  •'"*°  »' 
upon  appllMtion  of  the  ,uci„„r  i°  ,1  ""2  """«?  or  di.trict  court, 
Attorney-Gener,!  or  of  m^T^S  r'"'^'  "'  •""''  """*»  or  of  the 
the  pen»n  .lert,.),  ma,  „r™rS  „.ch  '""■oritJ'.  and  on  noH«  to 
matter,  and  thi,i,;  iS  for°hwith  deliv.™/^"'"°^  °'°°'''"'  """I"'  l-aPe" 
■uoh  per.„n  ..  the  TuCm""  dirm  7nd  ,°„'h'?  ",",'^"<"  '°  »"«  »'^ 
eommitted  to  the  common  Jaol  7  ihe  l,unt.  oi  H.'".'-  ""^  '*"'™  "» 
re..de,  f„r  ,uch  period  .,  the  Jucee  may  7S  or  ontlT  '°  'T,'""''  ••» 
the  directions  of  the  order,  and  mav  «,ffh«rU    .k   ""''' '"'  TOmi'IlM  with 

.«.?ui',ro',jSr'.rd"r'no't°ct\;r  pro^d■*"°■'  •"'  -"  -- -  •» 

oHieer  who  ha,  not  C,„e7trbe  .uoh  b„rSy±,f  "'^  '"""'''  '"'""'  '" 
holds  any  moneys,  paper,  or  books^or  ,h,  !i^\°'  """"fnHy  with- 
.  clerk  who  refu.M  w  de?rve7op  ^^.^'IS  "l^?"  '"''°''  "  <=•>  ■" 
..on  on  the  dUsolalion  of  a  union  o?™^„,7.S.  j^'°°«  '°  *°'>"'"  ""'l- 
conrt.;  nor  does  it  cover  a.  the  for™f^  .?  "ll"*-»™nitement  of  the 
other  than  the  officerwho "tat,  ™~r.' wlr..  '  "^  ™'"  "  '  '*"™ 
hand,  upon  the  death  of  SI  Mc^^^J^.^""'  ^^^  »■»«  '"to  hi. 
the  Criminal  Code,  make,  it  a  criml^^i  »  '';  ^"'  """<'■■  Ml  of 
the  service  of  the  Qover^ment  of  a^l  „r  T'°"  '/"r,"  ""''"'  °««f  In 
Miver  up  to  any  one  ISL  trdemrdT  ^""^'  '"  """'  '" 
or  paper  which  ha.  been  ent™t^  ?„  h^^  i,  i"*""'  ""'  '""'"■'J',  ""ok 
Criminal  Code  ,1«,  make,  it  acrimln.l  %"';*■  '«"''°  ^^  "'  th. 
.ny  Act  of  any  leei,l.?ur1  o  Canada  .fj  !^,°n  '"'■""'  •""  "  ^"^J 
which  It  ,«,uire.  to  be  done  un?e»  .^L  'fS"''  ""J"'"*  '»  "»  «°J  «<=« 
-ipressly  provided  by  law.  °  """■  "«^«  "f  Punishment  i. 

i-  ^^t^'Z^tV^Z^  !&  'Xt'^f 'ih"p"  ■>.•■•■'-'"■■■-■•  le 
ander  the  B.  N.  A.  Act,  ,.  m  (15)  auZriL  .k  ''?""""'  '''"latu.. 
•ively  make  law.  for  the  "  Imnoiui^n^,  ,  f  ""  't««lature  to  exclu- 
ImprLonment  for  enforefn,  ."?1"i°V!hr^  "o  "'"  '"^J"'-  "•">"  "' 
.ny  matter  comin,  within  ."y  Lf  the  cLe,  o'??,  h"'"'  '.!'  "'"''"'  "> 

.■■^c.  the  ori.in.1  .^^lir^sVih^^-S  ^o.L'^.c'?,  Spte'r' iV'S 


jj  BAILIFF  a  DUTIES. 

AttJ.-Gen.  for  OnUrio  y.  Atty.-Om.  (or  DomiDion,  1896,  A.  «..  348, 
B<i  y.  Homiw,  8  O.  L.  B.  215. 

The  .tatute  i.  peremptory  and  the  mere  default  of  the  person  dU- 
obeying  the  jad,e'.  ^.r  make,  him  Uable  to  lmpriK>nment. 

Om  WoUc-ln  writing  :V  82;  and  mu.t  Ik  Mrved  pcr».nally  on 
the  .^^n  alicted,"  per«nal    «rvic.^in,    ■'««r'S    '"  °"    ,^ ' 

Involrfn,  the  liberty  »'  'K '°W«' =  «5^T°765.  Cw^r  "  Cam^ 
1«0ft  1  Cb  «71:  Re  Cunningham,  55  L.  T.  7'W'„^'7,"*^  ,,,*  v,^ 
^'l  U  C  R  416;  Morph,  *  F«ihan.  2  Ch.  Ch.  53;  McAyilla  y.  M^ 
.■II.  B  PR  qil  Tartar  y  Eoe,  08  L.  T.  213;  and  a  reaaonable  lime 
fn'iSicb  ^0  ^bey  k.  oX  ^ould'he  allowed  before  the  commitment  to 
gaol.  Is  awarded  ■  Berry  y.  Donoyan,  21  A.  B.  14. 

Gordon,  25  U.  C.  B.  527;  WolU  y.  Blakely,  11  P.  B.  430. 

Cm-om  Q.ol  o«  tk.  Oo«.tT.-It  mu.t  not  be  to  the  gaol  of 
«,,  other  county  than  that  In  which  the  per«)n  arreted  reaide. .  Swlter 
"bJoZ  20  C.  P.  103 ;  K.  Weatherly,  4  P.  B.  28 ;  Schneider  y.  Agnew,  0 

The  Demon  charged  must  either  dieproye  the  charge  In  U"'  w 
poiut^  oST,  thiSlection,  or  .tand  hi.  trial,  or  be  diKbarged  on 
ko&eai  corpa*. 

Tk.  CUrk  of  tk.  !*«••.— See  K.S.O.  1014,  c.  60,  a.  11.  The 
clerk  rf  the  p^'cewhiiTacting  a.  clerk  of  a  dlviaion  court  I.  not  require.! 
?„  giyeW-ri^y  The  dutie.  impo^d  upon  him  would  be  enlorceable  by 
mandamus. 

D0TIE8  OF  BAILIFFS. 

B.ili«.to  46.  The  bailiff  shall  promptly  serve  and  execute  all  sum- 
^««  menses,  orders,  warrants,  and  executions  delivered  to  him  by 
^"°^'  the  clerk,  and  shall  so  soon  as  served  or  executed  return  the 
eame  to  the  clerk;  but,  subject  to  the  provisions  of  section  7., 
he  shall  not  be  required  to  travel  beyond  the  limits  of  his 
divirion,  or  be  allowed  to  charge  mileage  for  any  distance  be- 
yond the  limits  of  the  county  in  which  is  situated  the  dms.ou 
for  the  court  of  which  he  is  bailiff.    10  Edw.  VII.  c.  32,  s.  46. 

■...i..  rf  ■■mm.ma.— By  Motion  34  It  i.  made  the  duty  of  Ih.- 
clerkTJ^W  .irr,T..e.  «  .he  ball,,  or  '•l"/«°"'„''/  ^  ™ 
k.iiiff  f„r  «.ryice  and  no  one  ehs-  h«.  a  right  to  serve  them  .  Ke  wilsoi 
*  M^inn".  10  6  L  S%9;  except  under  the  circumstances  mention,,! 
In  s.  91.  See  also,  s.  84  and  notes  thereto. 

»,«..  rf  ■UIlfc-Tbe  word  "•'«'1"'",>''">»"'°, 'I"  *!!"%■;' 
■      u^T^.  nsn    1014    c   1   s   28  (1);   also  s.  25  (2)  anle-     "' 


bailiff's  dcties. 

Iking  a  bnUlff  ibould  do  la  to  makit  hlm~u  .     .i- 

and  rule,  and  .Uh  a"  iedaion,  „f  ttf"  ,  l"",'"  "■'"■  ""•«  ««'»"  ' 
that  in  the  performance  of  l,rdut°,.  he  wlU  J.  °  'mET'  '°  """■  '» 
wntly  and  In  the  confidence  that  wh«  b!  "J  ?*  I""'''"'  ">  "«  '■"•■111- 
ao  In  the  elrcnmatance.  ta  which  he  I.  p,"ced°'°'  '"  ""  ■"^''"  '"■«  •» 

i...m'c.ion^"iL"',rc,:;ir.  ?^  ^',*^'h,:r  --'«'^  to  receiv. 

lion  and  to  receive  .ummon ae.  a^  Sr  .  ^"""J  "^"'^  ■■'"  """■- 
r»ialred  to  keep  ,„ch  book  orloi,  .„'d'S,  "'T^  '"  """^  He  I. 
majr  direct:  R„l.  92.  A  uik  entitW  " Th.  B  nf;?'  °S  ''.<  '"»>«">' 
in   Form  7  to  the   Eulrn      h„   1  .    /  BailllF.  Book"  ia  jiven 

•t  .11  reaaonabl.  tim«'„  ^"yZJ^Z:^  iL'"'  '""  '»'°™«"o° 
or  non-exeootion  of  proceK,  ■  1101^™  ',V  ,  «?  "  '"  *"  ««cutlen 
"Fee  book"  and  enteV^rein  f,™  .,  "  ''  °''°  "^""^i  to  keep  a 
emolumenta  recerved  b"  ht  C  v  Z  oYhf  'S'  '"  "^'  ""'«"  "'» 
a  return  under  oath  to  thTi^L^  .  "  "■"  •  '•  *>•  »nd  to  make 

of  the  .mega  e  .mo„°t  of  fin'°'uT,'''!.'''''/'°"''^  '°  ''>'^''"" 
which  he  ha,  become  enJitlSiorl^f  '  "  f^  "'  ""  "'"'o""  ?»•'. 
required  to  teepT"a.h  b™^,he  b^k  in' F^^'T  T  .  "'  "  °<"  °»«' 
■11  payment,  of  money  received  brhim  ^°™.,7  •''•»''"8  l«"ic,  .ar.  of 
a«ri.tancc,  when  neimary  ta  .L  „  '\  "'"''7  ■"»»  dooMiea.  caU  in 
«i.tant  actin,  und^™  di4«ion  wU]|^"^,Hf  Jj"  ""'»•  "»'•  ""y 
Btatnte.     Such  a..i,f,nt.  .™     1         .      ^  "'"''''  tke  protection  of  the 

.■.«y -\'o'S;b!.t'rm7y7irm.'ii:':'„'r  -"i-"  r"  °'"^-  '■" 
r-jt*  :;,"rhc''"c'rj:?i,:r'tF-^  "^"^^^^^^^^^^^^ 

fl*t„r.  ReaaTabir^  "rhelnr'mSv  ',"  '""i"  ■"  ""'  ""'ortuni"' 
obtainln,  a  debt,  whi  e  hai?hn7a,  IZ  '"'''T"y  >«  the  mean,  of 
fruitl™.  exeoutio;.  But  the"  ,hm.W  .1  '.""  "'"  °""'  P™'"'*  « 
laxity  allowed  in  carfy°n,  o„7  theilV-  °  'rPo'""^  or  unneceaaary 
the  procemi  „,  the  "m't  Compl.iSrlr'T  °'  "",  '"'  *""  ""«'  to 
do  not  uac  due  dili„„ce  m  ,Ce,^ic,  „f  ''^°™"''  "■"■'e  that  baiUIT. 
by  many  that  no  remed^  cxi.ta  for  .uoh  ^  'T°'°T'-  """  "  >«  "■»««l't 
ballit  n«ivin,  a  .»n.mon,  "r  aervi"  mnat'l"'™  J"'"  "  ""^  ^''T 
•mm««a(ely  after  «rvice  m.ke TretuT  tf  t7  ".T"  ""'  ■"°«'  """I 
;j..jn.p...e.  that  there  mu.t  ^\Tll,':,£  .^^^J  ^-^^^  „  ™.' 

or  mlici'ndn"cron'Xi°or  tail,,? ".n'^rS  °'  '""^«'  "^  '"'  -^^eot 
m  the  .nit  and  mu.t7n  aS^iti""'^™  J/  •"»  "  ^'»"'  'orfeit,  hi,  fee. 
■he  delay:  ..  221:  Rule  80  Dela^n Th. tW  """"'"  ""'"'•'"  '""° 
mon.  wiU.  therefore,  not  only  .u&°he  tamff  ,"  T  "',T  °'  "■"  ■"°- 
«nd  h..  anretie.  are  liable  to  anrdrm,^  L',°,  ?"  "'  ■""  '"'■  <»"  ko 
Kxecution.  .hould  ,1»,  be  promptly  r'tS-T^  "  ''°°'  ""^  "''"'• 
»«  required  by  the  .tatute  and  rule,78S  l?l'  f'nn"  °[  "'^"'^ :  »•  ISO, 
•l.e  atrict  letter  of  the  law  i,  c.™e"  .  ut'in  thl.  "''  ""-ouldK,  that 
nuewin,  executlona  without  i«  ruotl",  tr  "  T'*'''-  T'"  ""•»'■"«'  »' 
•  danserou,  one  and  may  involve  nnol'...  '  ""Outlon  creditor  i, 
.md  baililt  a,  well  a,  the^r  ,,,?,He.      Th  '?'!'^""»^'  to  the  clerk 

"■"  "l-o""".  therefo,,.  be  ca.iSlrtollwed''       °°"  °'  """°°'  «  "'' 

i..".".!'^:?l'i',^,:T;r;,s;i.r"5  'ttv""-  ">'  •-'"  -.« m 

"™i«ln,-  E.C.  BI2.  -"»"'«""■   J"   North   Victoria   Election   Case.   1 
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52  BAiLirrt  Di-nES. 

^     .,  ■.nU.  of  ProeMi.— The  bailiff  i«  nude  respoMlble  for  the  ser- 

""■  ,iee  ISr. x'cuTL  rf  rjroeew,  but  be  1.  not  bound  to  travel  out  ot  hi. 

.!  H^vlrion  "7  46  It  he  intendi  to  refuK  to  .erve  or  execute  auy 
;Ze»  ou  ?hi.  ,,^u„d  he  .hiuld  notify  the  clerk  and  refu«  to  «ceive 
hTmme  He  ha,  no  right,  in  any  other  county  unle..  the  CBM  fall. 
witbS  KctiS.  72  He  may  effect  «rvice  in  another  county  but  cannot 
ehirie  mlleag.  for  any  dl.tance  travelled  beyond  l.i.  county:  ^  46 

It  the  tim»  for  mrvicc  ha.  expired  before  «"'f  '"  """f''", ',„' 
,„n.mon.  mu.t  b.  returned  to  the  clerk  ""V '^'r'^"' 'mI  i«  Z 
non-.ervice  in  writing  endorwd  upon  if.  Rule  105;  °  "'■'*  Xt  of 
clerk  mu.t  add  a  new  notice  of  the  .ittinw  of  the  court  at  the  «oot  °t 
fh.  .u"™"..  and  return  the  .ummon,  to  the  ba.hff  at  once:  .6td :  Kule. 

"*'  Z  proc...  of  execution  and  warrant,  murt  be  exec^ed  "J^"'  Jj;'" 
penonaily:  9  V.  C.  I..  J.  69;  we  Be  Hendry.  2i  O.  R.  297.  See  note,  to 
wction  194.  ; 

B*IU>  to  Boport  «t  E«rT  •Itam.  of  lb.  Co.rt.-BaUlff. 
.re  rMmYed-ThoM  of  court,  in  cltie.  and  town,  at  least  once  in  every 

o  execute:  Rule  101.  Thi,  .tatement  U, lor  .u W.,.on  to  the  J"dge, 
and  .hould  he  lalj  before  bin.  at  the  opening  of  every  ""rt  J'"'»"JJ','^ 
i<K%nd  the  clerk  must  He  it  in  hi.  office,  where  it  may  «  '""P*".™ 
1«2 .  ana  tne  cier»  mu.i  within  ten  day.  after  the  receipt 

return  b«  made  he  .hall  notify  the  Judge:  Jb. 

..tin-rs^e-  ^-is"- "*srs«rp^L^£rHii 
ic=r?r^^.?!^r;^S^Sv^^= 

,ucb  other  dutie,  a.  may  be  impowd  by  the  judge.  Rule  »4. 

■..wl..  «  mo  B«lll«.-By  «ction  91  if  there  i.  no  ballltt  ot  h. 
i.  unSrJ?*pen.ion  the  Judge  may  appoint  a  bailiff  pro  (empore. 

■onl..   om  »««d«y.— Would   be    void:    .ee   note,  to   ..  21   on 
"Sunday  and  Holiday.." 

lUtnrm  tko  8«m«.— See  Form,  of  Return,  under  ..  173. 

FEES  OF   CI.EEK3  AND  BAILirFS,  ETC. 

47_(1)  The  clerk  and  the  bailiff  shall  be  paid  by  fees,  «» 

„. pToyided  and  allowed  by  the  general  rules  or  orders  heretofore 

l^""'""'  in  force  or  hereafter  to  he  made  t.y  the  Board  ot  County  .lud?."- 
*"'  and  approved  under  the  provisions  of  this  Act. 


Clerk  and 
B.>llff< 


ci.ebk's  and  bailiff's  fees. 
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(8)  A  table  of  the  fees  shall  be  kept  posted  up  in  «ome>K.u. 
conspicuous  place  in  the  office  of  the  clerk.  T.bUoi 

(3)  Until  otherwise  provided  by  general  rule  or  order,  the^'^'lfp 
fees  to  be  taken  and  received  by  appraisers  shall  be  as  follows-— "s"'"'''' 

' un«  aotur  per  day. 

10  Edw.  VII.  c.  38,  8.  47. 
(4)  Where  the  fees  and  emoluments  earned  bv  a  clerk  or 
baihff  are  less  than  $500  a  year,  the  local  municipality  in  which 
the  Division  Court  is  held  shall  pay  to  the  clerk  and"  bailiff  re- 
spectively the  sum  of  $2  for  attending  each  sitting  of  the  Court 

12H.   Fob..  10.4\aS.O."9U°rd%„l'p.*„1",''.  ''•-"'■°"«""-  '".ed 

.„  ♦"T^^^  y*'""  "■*  '''°™  '"""^  '"'■'  exclusive  of  interest  «idc«,. 
coste,  does  not  exceed  $10.  the  tariff  „f  clerk's  or  bailirs  fees-^^- 

for  Lt!  'PP'-:;  ""^^P'  "«'  f«'  '"^  ""leage  to  a  bailiff,  the  feearS 
for  enforcing  the  warrant  nf  attachment,  warrant  against  theT^i^S 
body  or  summons  in  replevin,  and  the  fee  allowed  to^the  clerk        ""• 
or  receiving  papers  from  another  division  for  service,  entering 
Ihe  same    handing  the  same  to  the  bailiff  and  receiving  and 
entering  his  return.  " 

nmch  the  sum  sued  for  as  aforesaid  does  not  eiceed  «10  shall  £l«'l"  »"<) 
except  as  hereinbefore  provided,  be  m  follows:"  ^'""■B»iH«.. 

To  the  clerk  for  any  and  all  services  rendered 
by  him  as  such  clerk  from  the  time  of  enter- 
ing the  action  or  «uing  out  an  interpleader 
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FEES  IN  ACTIONS  NOT  EXCEEOINO  $10. 


summons  up  to  and  including  the  entering 
of  final  judgment  or  final  order  on  any  euch 
judgment  or  summons,  in  case  the  action  pro- 
cee'U  to  judgment,  or  final  order.   $1.25 

In  caee  the  action  does  not  proceed  to  judgment 
or  final  order,  the  feee  heretofore  or  that  may 
hereafter  be  payable,  but  not  exceeding  in  the 
whole  the  said  sum. 

For  issuing  writ  of  execution,  warrant  of  at- 
tachment or  warrant  for  arrest  of  delinquent 
and  entering  the  return  thereto 50 

To  the  bailiff  for  all  services  rendered  by  him 
as  such  bailiff  in  serving  the  summons  and 
making  his  return  thereof  to  the  clerk  of  the 
court  or  any  other  fervice  that  may  be  neces- 
sary before  judgment  is  entered  by  the  clerk 
or  pronounced  by  the  Judge,  mileage  excepted        50 

For  enforcing  writ  of  execution,  schedule  of  pro- 
perty seized  or  attached,  bond  where  neces- 
sary acts  done  by  him  after  seizure,  mileage 
excepted,  if  money  made  or  case  settled  after 
levy 1.00 

Necessary  disbursements  incurred  in  the  care 
and  removal  of  property  shall  be  allowed,  to 
be  first  allowed  by  the  clerk  subject  to  the  ap- 
proval of  the  Judge.    10  Edw.  VIT.  c.  32,  s. 

48. 

Tkm  Claim  8««d  For. — The  amount  of  the  clatm,  not  the  amount 
of  the  judgment  or  recovery,  governs  the  scale  of  costs.  Should  the 
plaintiff  claim  more  than  $10,  and  f<ucG««d  for  f  10  or  lew.  the  Judge  could 
compel  the  plaintiff  to  pay  the  additional  costa;  but  the  clerk  and  bailiff 
would  be  entitled  to  collect  from  the  plaintiff  the  usual  fees  for  a  claim 
of  over  $10,  the  amount  of  the  "  claim  sued  for." 

ExelviiTe  of  Imtaroit. — ^The  net  amount  of  the  claim  "exclusive 
of  interest "  is  the  criterion  as  to  costs  under  this  section. 

TarUF  aot  AppUeabl*. — When  a  claim  is  for  no  greater  sum 
than  $10,  the  tariff  of  fees  (Forms  1  and  2  at  end  of  the  Rules)  applies 

only  to  the  following  items: 

(a)  Bailiff's  fees:  Form  2,  Items  T,  8  and  9;  item  6,  so  far  an  it 
extends  to  sammons  in  replevin,  warrant  of  attachment,  or  warrant 
against  the  lx>dy. 

(b)  Clerk's  fees:  Item  2fl.  which  includes  "receiving  papers  from 
another   division    for   service ;    entering   the    same ;    handing    to    bailiff : 


TEES  I.N  ACTIONS  OF  «10  OK  lESS. 
b.  ..  Wl'o?.'.""  '='»''"'"•  "■  •""•  ««»-  would  .pp,.r;,b.„,„„.  „ 

"'Sa";'.'"''."''  '° "" '°'"°""' ""  J"*'"™'- 

P<Bn«.  calling  casp,  etc „ 

tea")"  ""''""  "■'*■*■'"''''•  '■°™ '2'' 

MilMfe    15  cent,  per  mile,  „„,  „  ^  "» 

lOMfnlon.   moner,   etc.     Amoant   actually   di,- 

buraed    to   b.   allowed   by   clerk   .ubjcct   to 

approval  of  judge.  •""ject  to 

(2)  Judgment  aummon^  derk'a  tee  ,  ,, 

Ban7,?r,^r.T"'''''°"   ••■■■•••••••'■  ~ 

Mileage,  15  cent,  per  mile,  otie  wi,i'. °° 

(3)  Interpleader,  clerk's  (ee>  ,  „ 

Ballira   feea    ....               125 

Mileage,  15  cent,  per  mile;  me  way.' ^ 

tabuS.""""    °'   "~"-   ■"■»""   "«"»"' 
frac.S"„r?„"i,.^';i';e,'red'°R''„';2  ?(?,"*'  "  «"'"  '-  "-"  "■'■-  »»" 

.h.^'7-^^1  ''"''*  *"*  "P™  "^'^'  proceeding  shall  be  uaiH  in. 

the  first  instance,  and  before  it  is  t»t»n   kv  .i.       i       '^    ,   '°?yb„m 

behalf  tl>e  proceeding  is  takei  '    '  *''  '""'^'  ""  ^'"'''jSdrn'- 

'e,ui^-^^rC^;^U»T  'i,'°5^n\^"  '-->•'-  '«'"/"^"'' 

"^  ^^t  airrxiiSrl------ 

u"nr  :'■:l.i'^^t.T:FH«»J'H^^-  -•  ^'•"••p-"'r 

5^^%' .".r.^i'rdi:;r'VT^^^^ 
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60  KECOVERY  OF  FEES. 

■Mt.  Kracbie,  41  U.  C.   R.  000;  Turcott*  v.  Dintfresu.  26  8.  C.  R.  S78; 

«•.  M.    CaugheU  r.  Brower,  17  P.  R.  438. 

Wb«rc  tbe  clerk  ii  entitled  to  h  fee  wlitch  hni  not  been  patd  to  him, 
and  which  he  hai  not  fiven  credit  for,  the  Judge  would  probftblr  refune 
to  bear  tbe  matter:  4  t*.  C.  h.  J.  82.  If  the  clerk  givn  credit  for  fees 
ht  trust!  to  tbe  promise  of  the  parly  and  waivei  the  benefit  of  tbe  sec- 
tion; and  be  could  not  deduct  such  fees  from  any  money  comlnft  Into 
his  banda  except  for  feea  owing  by  tbe  luitor  in  tbe  action  in  respect  of 
whtcb  the  money  is  paid:  Rule  Ti*. 

A  person  entering  a  suit  for  another,  and  becoming  responsible  for 
costs,  should  receive  tbe  money  when  recovered  independently  of  any 
daim  the  clerk  might  have  against  tbe  suitor:  see  Rule  71.  Tbe  clerk 
is  not  bound  to  pay  a  defendant  his  witness  fees  out  of  money  deiiosited 
by  plaintiff  towards  costs :  4  V.  C.  L.  J.  178. 

If  a  clerk  is  indebted  to  a  bailiff  for  fees  in  other  suits  the  bailiff  has, 
on  that  account,  no  right  to  withhold  moneys  collected  by  bim.  Tbe 
ichole  of  the  money  realised  by  the  bailiff  must  be  paid  over  to  the 
clerk,  who  Is  to  forthwith  pay  the  balllS  his  fees :  Rule  98.  See  notes 
to  section  18S. 

How  (2)  If  the  fees  are  not  so  paid,  payment  may,  by  summary 

enforced.    Qjjgj.  (,f  ^\^Q  Judge,  be  enforced  by  execution  in  like  manner  as 

the  judgment  of  the  court.    10  Edw.  VII.  c.  32,  a.  49. 

Br  Ordar  of  tha  Jn4c«. — ^Tbia  is  a  summary  proceeding  and 
must  be  strictly  exercised :  Fletcher  v.  Caltborp,  6  Q.  B.  880-891.  Tbe 
defaulting  party  must  have  an  opportunity  of  being  beard :  Beland  t. 
L'Union,  St.  Thomas,  10  P.  R.  747;  see  notes  to  section  34.  Notice 
of  tbe  application  should  therefore  be  given  to  him:  Bullen  v.  Moodie. 
13  C.  P.  126;  2  E.  &  A.  370. 

If  an  order  be  made,  execution  may.  after  entry  of  such  order  in 
the  Procedure  Book,  issue  upon  It  in  the  same  way  as  on  an  ordinary 
Judgment :   see  notes   to  section   173. 

Tbe  order  need  not  he  served.  The  provisionf  of  section  80  do  not 
appear  to  apply  to  this  proceeding.  It  is  not  "  suing  In  the  court  of 
which  he  Is  clerk  "  to  take  this  statutory  mode  of  collectlpg  tbe  costs. 

Costa. — No  express  provision  is  made  for  costs  of  tbe  prcceedinitfl 
under  this  section  either  in  the  \< !.  or  Rules ;  but  by  s.  170  the  Judge 
has  authority  to  order  costs  In  all  "  actions :"  and  the  word  action  in- 
cludes a  proceeding  or  matter :  s.  2  ( 1 ) .  Tbe  right  of  a  judge  exerrisinti 
jurisdiction  as  persona  de$i{/nata  to  impose  costs  Is  conferred  by  R.S.O. 
1914,  c.  70.  s.  2.  See  Re  Young.  14  P.  R.  303 :  Re  Cosmopolitan  Lif-- 
Assn.,  15  P.  R.  185. 


Bailiff's 

fee«  to  be 

paid  to 

Clerk 

when 

execution 

issues. 


60.  'vt  the  time  of  the  issue  of  any  process  or  execution 
the  bailifFa  fees  thereon  shall  be  paid  to  the  clerk  and  shall  be 
paid  over  to  the  bailiff,  upon  the  return  of  the  execution,  au'l 
not  before;  but  if  the  bailiff  does  not  become  entitled  to  any 
part,  or  becomes  entitled  to  a  part  only  of  such  fees,  the  whole 
or  the  surplus,  as  the  case  may  be,  shall  be  repaid  by  the  clerk 
to  the  person  from  whom  the  fees  were  received.  10  Edw.  VII. 
c.  38,  8.  60. 


"«F«TWE  or  „..,  Bv  .VEO.ECI. 


■aiUCa  ra*!.— a 

"•CUt°o".T,')l!'-°  .T'°"'  •  '•'""'  MJ  bi.  .„„,      - 

•find  ,h.       '   '!"  """»■■  time,   1,   I,   „'  ""  '"'  ■""  felurnln,  u 

Z'  '"'  *''"«<'■'.  and  all  feesTo  w'i  .""'''  ■"»'«'  forfeit'?*"  t. 
•wen  received  hv  «,.    i    ,  'o"P>ted  shall  be  held  t„  i,       "' ''? 

■  ""  "<""  to  Motion  48. 

-rt;'tiiS:!;:i;r;^'-^"--"^'-'rta.eo,o,„.. 

°^rt.on  wifl,  the  eollecion  „f  f^V.  deht     "T'^  '"  "  '"  con- & 
<'f«n,debtornla™rtiehi,asbeenr;S 

extn  fees. 
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CNArtuomziD  charoes  piohibited. 


or  may  or  can  be  »ued  in  the  court  for  which  he  ii  clerk  or 
bailiS,  eicept  luch  fees  aa  are  provided  by  a  tariff  of  feei  under 
thia  Act    10  Edw.  VII.  c.  8«,  i.  68. 

StoMtIr  w  laJtoMtlr-  —  Th>M  wordi  are  lnt»d«l  to  Dntrat 
colorable  nailoaa  of  tlu  problbltloD.  Tbelr  prwlM  ««««  eaaoot  be 
dtfiofd  Similar  woldi  are  to  be  foand  in  maoy  contraeti  Id  mtralot  of 
trade :  aee  Dale.  t.  Wearer,  1§  W.  R.  903 :  Jonea  t.  HeaYeoa,  4  Ch.  D. 
SM :  Palmer  t.  Uallett.  80  Ch.  D.  411 ;  Turner  v.  Evana.  2  E.  »  B.  nv.' ; 
Cook  T.  8haw,  25  O.  R.  124.  The  addltloo  of  tbe  worda  In  detnlnc  the 
offence  of  an  officer  of  a  coriioratlon  "  Interealed  "  In  a  contract  la  Imma- 
terial :  Todd  r.  Roblnaon,  14  Q.  B.  D.  780 ;  bot  aee  Stewart  v.  Mac- 
donald,  11  C.  I.  J.  10. 

Ommm  Maa«  k«  DiatataMata*.— Tbe  lanauaie  of  tba  aectlon  la 
.trict  and  ahoald  be  carefully  obaerved.  Tbe  rlerk  and  bailiff  are  atrictlr 
forbidden  by  tbe  aectlon  and  rulea  from  entering  into  any  arrangement  by 
which  they  are  to  receive  a  commlaalon  for  the  collection  of  any  debt  or 
claim  whlcb  could  poaalbly'be  tbe  aubject  of  a  auit  in  tbelr  court.  Tbe 
clerk  la  prohibited  from  receiving  any  money  from  any  peraon  unleaa  a 
auit  baa  been  commenced  in  bla  own  court  affaiuat  auch  peraon  or  the 
claim  la  actually  in  hia  handa  for  auit.  or  a  tranacrlpt  of  iudgment  baa 
been  received  by  him ;  Rule  81.  Tbe  provialona  of  a.  02  and  Rule  81  are 
In  effect  atriclly  prohibitive  of  tbe  clerk  or  bailiff  actina  aa  agent  for  any 
party  or  having  any  intereat  In  any  matter  wbicb  could  be  aued  in  their 
court. 

The  object  la  to  enaore  perfect  Impartiality  on  the  part  of  tbe 
oHicera  of  the  court,  aa  it  waa  found  that  aucb  impartiality  could  not 
be  depended  upon  in  every  caae  unleaa  the  clerka  and  bailiffa  were  atriclly 
prohibited  from  having  or  acquiring  Inlereata  in  lltlgloua  mattera  beyond 
the  due  performance  of  their  legitimate  dntica, 

Tbe  execution  of  a  landlord'a  warrant  or  a  warrant  under  tbe  power 
of  aale  conuined  in  a  chattel  mortgage  would  not.  It  la  aubmlued,  he  a 
contravention  of  Iheae  provialona :   Maxwell  on  Statute*. 

See  alao  aectlon  186  and  note*  thereto  aa  to  tbe  purcbaae  by  theae 
officera  of  gooda  aold  under  execution. 

The  duty  of  a  bailiff  prior  to  bla  receiving  an  execution  la  meiely  to 
aerve  papera  entruated  to  him  for  aervlce ;  and  the  duty  of  a  clerk  la  to 
collect  no  money  onlea*  a  claim  baa  been  delivered  to  blm  for  anlt,  or 
Judgment  haa  actually  been  recovered  in  another  court  and  a  ttanacript 
of  It  baa  been  received  by  blm. 


INSPECTION. 

Appoint.         63.  The  Lieutenant-Governor  in  Council  may  appoint  an 
?M^,.  Inspector  of  Division  Courts,  whose  duty  shall  be: 
Dutiea.  (a)  To  make  a  personal   inspection  of  ever)-  Division 

Court  and  of  the  books  and  papers  thereof; 


Inaprction 
of  officea. 


Book., etc.  (i)  To  see  that  the  proper  books  are  provided,  that  tlipy 

are  in  good  order  and  condition,  that  the  prop,  r 
entries  and  records  are  made  therein  in  a  correc  i 
manner,  at  suitable  times,  and  in  proper  fon:; 


IHE  I.VarEOTOR, 

all  timet  duly  attended  by  the  clerk- 

'"  '■•^,"-'  ■•■'■'  '"■  -I "  »-■«  I,™,  ..^„ 

(?)  To  report  upon  all  ,„el,  matter,  to  the  Lieutenant  «. 

Governor.     10  Edw.  VII.  e.  32,  ,.  S3  ten-"" 

T».  I«,.«„._fl.,   a8.0.  I»M,  e.  IB.  ..  „.  S;^?,"" 

Rule  08.  Form  1;  (4)  Clerk'.  p„S^v*  '"  «"'":  (3)  Cub  Book: 
t»  Rule.;  „  ,„  „;,,;.  "-^'V/"  m4 'o'-,?  "t""'"  "■  f-™  i 
Debtor'.  Index:  Rule  88.  F™  o  .  i'.  '  '*•  "•  '"i  <!>)  Judiment 
P"rm  4  to  Rule."    7)   An  .r?      .'°  J"'"'    '*"   ""I"  Book  •  iM 

^    Tb.book.:JI^,Xth'"b.  >.,'■"?'"''  "•"'^-'•ao- 

the  Iwlllir.  l.K,k:  Pom  7.  '  ""  '»""'  •'•■—(1)  fee  book;  ..  80:  (2) 

At    All    Ti— »» ■     mui 

retted  that  «.,l~,i?.  tZ!.  fX","'  ".".  '"""'•I'  time,.  I,  I.  ,„.. 
o-olock  In  .beVri^Srr^ldT'^'ji'nS  '"  ""  '°"°'"°  "-""  '"'' 

Mid..v.:  ^">,;'?;L'L^;.,'ro,r.,re7  :^''j;r- «"-"»  -^  "«> 

"bat  ire  le„|  holiday..  """'"e...  k,  »rti„n  21  and  note.  „  to 

•ee  t:o,^,J^^'^'  "^'  ""I  "a.nte  pre«ribe  .»  lawful  fee.; 
»;»•»•»  i..«»t,.-8e«  note.  ,o  «etl„n  2< 

— .  ,0  enforce  his  attendant  a^to  Z7^  Lt  pX*  ""^- 


IXTMTIOATIOin  »Y  ISiraOTOB. 


—m.        bniika  «nd  documenln  und  to  (five  eviilenw.     10  Eilw.  VII.  <•. 

lBTM«IVltl*B  kr   lH*MtW.— Virr   wide   IHIwcn   UK  Iwn  llTM 

to  Ibi  iD.pwtor.  Th»y  ihonW  U  mrttully  n«rcl«»d.  lad  onlr  MIM 
b«  !•  MtUflvd  thftt  Ln  tbt  pablte  iDtfrnt  an  lovntlfatloQ  ia  nMcvMry. 
No  pnlimlunr  raqulKlMOt  !•  nfctiMrj  Ulon  tbt  lM|iM«or  nukM  tbc 
loqulrT.  It  mut  McnwrUir  b.  kIm  tb«  oOnr  bM  it  iMrt  ■ohm  wii«r«l 
knowMii  of  wb«t  ht  It  cb.r«nl  wllb  h«»l«f  Jose  or  omlllol  to  do,  Md 
bt  ihoald  bar*  a  fair  opportunity  of  eiplaUilDV  bli  conduot  or  anawtrtni 
tbii  cbartt  by  hia  own  arldcnn  or  oth«rwta» :  KUber  ».  Kranf,  U  Cb.  P. 
SOS:  Handa  v.  U<r  Bodily.  IT  A.  B.  41. 

Tbe  ln<iulry  aboold  not.  It  la  anbrnlltrd,  b«  n  p»r*«'  •"  »«••  to 
■Mtlona  34  and  49.    Wbenerar  tba  Inaptclor  may  derm  It  "tipwllral, 
tba  Innnlry  may  ba  mada  by  blm,  and  all  partlei  may  b«  aummon«d  to 
givr  ffvldrnm  Ix'fore  him. 

An  "  inquiry  "  la  not  llmltad  to  what  a  man  can  »m  with  bit  own 
lyw'.  It  alnlHra  a  JudlcUl  inquiry  with  wllncaan:  Wanlock  ».  Rlrti 
Dm.  Co.,  19  Q.  B.  D.  ISS. 

0«B<mat  tt  tka  Olmk  *r  B>IU>.— Tba  "  Inquiry  "  could  only 
■itand  to  tha  offleara  "offlcial  dutiaa  or  acta."  and  not  to  hIa  priratt 
aonduct,  Mcapt  in  ao  (ar  at  tbt  tamt  ml|bt  aUtct  bU  oflclal  poaltlon. 

taBMvm  aaak  OMmmr. — Tbe  Intptctnr  hat  power  to  auromon  tbt 
clerk  and  ballllT  and  alto  to  anmmon  any  "  other  peraon  "  aa  a  wltneia 
Bbould  tbt  officer  detlre  any  peraon  aummoned  in  hIa  Intereat  It  'bonld 
be  done,  for  tbe  Inquiry  abould  be  full  and  complete  on  both  aldei.  Tbt 
Intpector  would  bare  to  draw  up  and  lenrt  a  tummona  anawerini  tbe 
place  of  a  aubpiena  In  ordinary  oatea  (Form  86).  and  have  tbe  aame 
aerred  on  tbe  peraona  required  to  attend.  If  "  bookt  and  documenta  " 
were  required  to  be  produced,  a  duett  lecum  dauat  would  hare  to  be 
Inaerted.    gee  notea  to  tectlona  114-117  aa  to  aummonlu  witneaiea. 

It  la  auneated  that  the  Inapector  abould  take  notea  of  the  tridence 
Clran  before  him  to  be  reported  to  tbe  Government. 

BookB,eic.,       65.  Kvery  clerk  and  bailiff  ihall,  ai  often  aa  required  by  the 

aiirf'fo';   Inipettor,  produ<»  at  the  clerk's  office,  for  examination  and  in 

intiwMion.  jpection,  all  books  and  documenta  required  to  be  kept  by  him, 

and  shall  report  to  the  Inspector  concerning  such  matters  as  the 

Inspector  shall  require.    10  Kdw.  VII.  c.  32,  s.  SB. 

Aa  Oftam  m  Ba««ln4.— The  Intpector  it  entitled,  aa  of  HffAf.  to 
tee  all  bookt  and  documenta  required  to  be  kept  by  derka  and  balllla 
The  refusal  or  neglect  to  produce  tucb  bookt  and  documenta  might  prove 
a  terlout  matter  to  the  clerk  or  ballill.  The  fnllett  Inlormatlon  tbould. 
therefore,  be  siven  by  tbe  olllcert.  and  the  production  of  "  all  bookt  and 
documenta"  made  to  the  Intpector  by  them. 

(HBoertto  56.  Every  clerk  and  bailiff,  within  five  days  after  hia  ap- 
ij^,'„1-  pointment,  shall  inform  the  Inspector  of  his  appointment,  o( 
tbiirap-  his  full  name  and  post  office  address,  and  of  the  names  of  hi! 
JS;""™''  sureties,  their  occupations,  places  of  residence,  and  post  nffi, . 
addresses.     10  Edw.  VII.  c.  38,  s.  SB. 


OIVIXU   «ECtTirY    BV   CLUIlt   ON    A  1>I-0I XTll ENT. 
•d.lirt  b,  tb.  ProTlMliTii™.!.,,     i,2"i"°  "*'•?■  ""  '"  •»'■«  •• 
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wtll  M  th«  inniaiB*. 


in  tun  lb 


57  When  .  derk  or  biilif  ,,„    ,„  .. 

Immedntely  mform  the  lii.[)c._i„   nf  ♦he  iim 

post  office  «Udresse8.    10  Edu    V!r.  -    •-       •-  '        «««. 

*»w  aantlM.— Sm  •tellon  m  ■■ 


o2  «ui    n^.t'' 


IaH«4Ut«l7.— Hi-P 


notoii   (o  wM-tioj. 


u. 


Every  clerk  and  bailiff  .hall  have  and  keep  in  hi.  do.-o«-». 
...,on  or  cu.tody  the  certificate  of  the  Clerk  of  the  P«ce  n,».  ^-S 

3?.   S8  "^    ■■  '''""  '*'"''*'•  ">  *»  ''»•    10  Edw.  VII.  cS^""'- 


WkM  B*«Bln4.- 


(9, 


-A  Trrbal  miiint  would  be  iuflclnil. 


Kvery  clerk  .hall,  on  or  before  the  15th  day  of  Jannarr  ci.,i, .. 
I"  each  year,  make  a  return,  in  .„ch  form  and  manner  muS -"• - 

of  hi.  office  for  the  year  which  ende<l  on  the  Sl.t  dav  of  Decern-  "'"»'■ 
her  next  preceding.    10  Edw.  VII.  c.  3?,  ..  59.      "  '""• 

.o.bfs:p:e!^.*riu7S:d''iT„ruo7,.^r%?.'r?br^^^^^ 
.iu,i.?';th"''.^;T:  z  "x^n^'^'^iT^'rA'""'":  •■  "•  "•"' 
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CLEBKS   RETCaNS. 


CLIMK'I  BETUHM. 


1.  Ktttmm  of  Bmilm«u  ot  Otte*.— Section  59,  aupra,  requires 
clerks  to  make,  on  or  before  15th  January  lo  each  year,  a  return  of  the 
builneH  of  the  office  for  the  next  preceding  year  eoding  Slat  December. 
Tbta  return  Is  sent  to  the  Inspector  along  with  that  mentioned  below. 
Forma  of  all  retuma  are  sent  to  the  clerks  and  bailiffs  by  the  Inspectors 
to  be  flUed  out. 

2.  Kat«rm  of  Tmm». — Section  60  r«>qulrea  clerks  to  transmit,  on  15th 
January  in  each  year,  to  the  Inspector  of  Division  Courts  (Parliament 
BuildiDgs,  Toronto),  a  return  under  oath  showing  the  aggregate  amount 
of  fees  which  he  became  entitled  to  receive  during  the  year  ending  on 
the  previous  3Ist  December. 

This  return  is  required  for  the  purpose  of  ascertaining  the  amount 
the  clerks  are  entitled  to  retain  for  their  own  use. 

Vmdor  OatH.— The  oath  may  be  taken  by  any  of  the  persons  men- 
tioned in  iiection  120 ;  also  Il.S.0.  1914.  c.  77.  a.  9.  The  word  "  oath  " 
may  be  construed  as  meaning  a  solemn  affirmation  or  statutory  declar- 
ation:  Rule  2  (4). 

R.8.O.  1914.  c.  17,  8.  7,  is  as  follows:— 

7. —  (1)  Every  division  court  clerk  shall  be  entitled  to  retain  to  his 
own  use  in  each  year  all  the  fees  and  emoluments  earned  by  him  in  that 
year  up  to  $2,000. 

(2)  Of  the  fees  and  emoluments  earned  by  any  division  court  clerk 
in  each  year  lie  shall  pay  to  the  Treasurer  of  Ontario  a  percentage  of 
20  per  cent,  on  the  excess  over  (2,000. 

Feoa  amd  EmolvmoBta  Eara  l.-  Under  section  7  ( 1 ) .  the  clerk 
is  entitled  to  $2,000  for  "  his  own  use."  This  may  mean  net  or  gross 
earnings,  and  the  question  is  whether  it  is  intended  that  the  clerk  should 
first  deduct  from  his  gross  receipts  such  necessary  disbursements  of  hiv 
office  as  rent,  fire,  light,  cost  of  office  books,  etc..  or  must  make  his 
return  on  gross  receipts?  The  Government  has  taken  the  latter  view, 
which  seems  to  be  correct.  The  following  cases  are  referred  to  on  tli-i 
subject.  McCantar  v.  McKlnnon,  16  Or.  361 ;  lawless  v.  Sullivan.  6 
App.  Caa.  373 ;  Ashworth  v.  Outram.  5  Ch.  D.  923 ;  Lovell  t.  Newton,  4 
C.  P.  D.  7;  Workman  v.  Robb,  7  A.  R.  380;  Mersey  Docks  Board  v. 
Lucas,  8  App.  Cat.  891 ;  Stroud.  379. 

The  fees  "  earned,"  although  not  paid,  must  b«  included  In  tbi 
return. 

A  literal  compliance  with  section  fiO  would  seem  to  require  that  thp 
return  should  be  mailed  on  the  15th  day  of  January  in  each  year 
(see  Beaty  v.  Fowler.  10  U.  C.  R.  382),  and  neither  before  nor  after 
that  day.  The  necessity  for  promptness  in  making  this  return,  auJ  tht 
payment  to  the  Provincial  Treasurer  of  the  amount,  if  any  payable, 
cannot  bo  too  strongly  urged  upon  division    court  clerks. 

3.  Clorks  ia  (Htlaa.— The  Statute,  R.S.O.  1914,  c.  15,  a.  15. 
requires  clerks  whose  divisions  embrace  a  city  or  part  of  a  city  to  trans- 
mit to  the  Provincial  Secretary,  on  or  before  the  15th  January  in  each 
year,  a  return  under  oath  showing  all  fees  received  by  them  during  thf 
previous  year  ending  Slst  December:  and  by  section  16  the  particulars 
to  be  given  in  this  return  are  stated,  inchiding  the  actual  disbursem.'ntt 
in  connection  with  the  office. 


CLKSKS  EEIIB.VS. 

Bpector,  In  the  month  of  Jnuoarv  .  nl.™  .^  .      *''"""'  "»<1  ">  tbe  In- 
belonjin,  to  .uitor,  or  „thm  wkfoh  h    ^      °"'.°'  "'  ""  "™'  <"  ■"»■■«)■ 

prweding.  .p^iWn,  the  nam"   of  th.  »       "'/"'  i'  ^""X^'  ■>«" 

an,  allowanr^l'deJeT?  M^    " t^.TZSk^'lS^  i'^  "-•  '- 

each  year,  to  the  "Sn5  t"«.urer  .h™inr,>,°''  '»'»'••,""'  '"">"!  >' 
that  aection.  and  to  par  to  the  ™„„,  I  '  '■"'<■">"»  mentioned  in 
JUT  fnnd  r^^ivll  „nZ  l»ti„n T^'f,;™'"'"  "'"'""''  ""e  fee,  for 

..  th?'c^;  !™in'r:r^':ecr„'r45'°(4T"'  '  "'""'"  '"""  "''  -"■"™' 

Sd^R^'^.-'  "  -.-.ee-Xa'.".  Vrre  'o?X  ^j!:,  ^Se 

the  Sii?J?,'^;:rn'^^^X''',^l"'J;,?|'»-  -mine  and  ««'"  '» 
..rtHoate   to   thi,    return  T.  ,i>i„  in^'S  102  '°'''     "^""^  "'  '^'"'''' 

bailiff's  returns. 
mo„tfon*'*!J?;i„*?^— -""^  ''"""  "'*'"■■'  "^  **>«  °'  'be  clerk,  above 

«a..t^it^d:^o^:;:sru-;:-;^erz\j:nrr;zr^; 
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54  FEE  BOOKS   TO  BE   KEPT. 

S«ci  half-year,  or  oftener  if  ao  directed  by  the  Judge,  and  in  other  caaea  at 

60,  ei.    eaeh  aittine  of  the  court,  or  at  auch  timea  a»  the  Jndse  may  require  of  all 

warraDta  aud  executiona  remaiuiug  in  hia  handa,  etc. :  Rule  101. 

aerk.'and  60.  Every  cierk  and  bailiff  shall  keep  a  separate  book  in 
'»'''*■'  which  he  shall  enter  from  day  to  day  all  fees,  charges  and 
In'.ISTtar  emolnments  received  by  him  by  virtue  of  his  office,  and  shall, 
on  the  15th  day  of  January,  in  every  year,  make  a  return  under 
oath  to  the  Inspector,  showing  the  aggregate  amount  of  fees, 
rharges  and  emoluments  which  he  became  entitled  to  receive 
during  the  year  which  ended  on  the  31st  day  of  December  neit 
preceding.    10  Edw.  VII.  c.  38,  s.  60. 

Shall  Keep. — Tliia  ia  alao  imperative.     See  Form  2. 

The  book  ahoold  be  kept  closely  written  up.  The  entriea  are  to  be 
made  from  day  to  day  aa  the  feea.  etc..  are  received  by  the  officer.  Tb« 
tees  enrnoil  but  not  received,  need  not  be  entered.  Thia  appliea  to  the 
Clerk'a  Fee  Book  aa  well  aa  to  the  BailifTe. 


Caaes  in 
which 
court  has 
no  juris- 
diction. 


JUSISDICTIOM. 

61.  The  Ooi:rt  shall  not  have  jurisdiction  in 

(fl)  An  action  for  the  recovery  of  land,  or  an  action  in 
which  the  right  or  title  to  any  corporeal  or  in- 
corporeal hereditaments,  or  any  toll,  custom  or 
franchise  comes  in  question; 

(6)  An  action  in  which  the  validity  of  any  devise,  be 
quest,  or  limitation  under  any  will  or  settlement  is 
disputed ; 

(c)  An  action  for  malicious  prosecution,  libel,  slander, 
criminal  conversation,  seduction  or  breach  of 
promise  of  marriage; 

((!)  An  action  against  a  Justice  of  the  Peace  for  anv 
thing  done  by  him  in  the  execution  of  his  office, 
if  he  objects  thereto ; 

(e)  An  action  upon  a  judgment,  or  order  of  the  Supreme 
Court  or  a  County  Court  where  eiecution  niny 
issue,  upon  or  in  respect  thereof.  10  Edw.  \  II. 
c.  3S.  e.  61. 

J.ri.aieU.n  of  th.  C.mrt.-The  Divi.ion  Court.  »"■■';'""";;•;' 
nature,  courta  of  limited  Jurisdiction.    They  are  creature,  »'"•«"; 
Ibev  posaea.  no  common  ia.  ■"""'"'f-  "%""/°""'  °'  '^t  ,he  A       ( 
but  oS  the  contrary  their  authority  I.  deSned  "'' "    .''V'lV  i^.mi  .  I 
Parliament  to  .bleb  the,  owe  their  eliatence.     A  ludfa  may  be  ent.t.lj 


B„.rd  of  ,v„rt,,',,.  K.'^j\,/^|»'-".  n  Q.  B.  W:  B„<,.."„rt  V.  Met 

th«t  having  rem  d  to  ,h  '"  '■  ""fwon,  32  O    R    IW  ff  ''  "°"- 

And  in  any  ras«  wiihin  ii.  .  . 

r^edy  i,  pnHMiu!!!'  SiZm'ZT  i'""'«"«'»n  "Lere  it  l,„  „„„.  „ 

""  ^zmr "'  ^'"*'^' '^  ™"^ '« =^i  •=- 

::'"fi'''""°"a.ii('„"i,'r'ti""^^^^^^  derive,!  f„„  „„,   „„„ 

wliifli  l.„  1       ""'mill  n  murt.   lo  iiitermi.,T,n ,      f'^^  '"  oe  itmntM,  at 

n.c. — ry  '     ■    •  — 
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08  PROHIBITION. 

tM.  «1.  Prohibition  will  not  be  granted  where  the  court  sought  to  lie  nfferied 

lins  clear  Jurisdiction:  Re  New  I'ar  Consola  (l-td.).  No.  2,  1808,  1 
it.  B.  069;  unless  it  Is  proceeding  contrary  to  the  principles  (not  the 
rule*)  of  the  common  law;  Ex  parte  Story,  12  C.  B.  707:  nor  to  correct 
iiD  error  or  even  injustice,  if  done  In  the  exercise  of  jurisdiction :  Mackon- 
whle  V.  Penxance,  0  App.  Cas.  443;  Re  Cummings  and  the  County  of 
L'arleton.  25  O.  R.  607 ;  see  a.  c.  26  O.  R.  1 :  nor  in  the  case  of  a  mere 
irregularity  in  procedure:  Regina  v.  Mayor  of.Ix)ndon,  69  I-.  T.  R.  721; 
Regina  v.  Justices  of  Kent.  24  Q.  B.  D.  181;  Walker  v.  Wilson,  B 
O.  W.  N.  802;  nor  if  there  is  doubt  In  fact  and  law  whether  the  inferior 
Court  is  eiceeding  its  jurisdiction  or  is  acting  without  jurisdiction:  Rex 
V.  Hamllnk,  20  O.  I-.  R.  381 ;  upon  an  application  for  prohibition  the 
question  is  not  whether  the  judge  reached  a  correct  conclusion,  but 
whether  he  had  jurisdiction :  Re  Aurora  Scrutiny.  28  O.  I<.  R.  475 ;  Re 
Royston  Park.  28  O.  h.  R.  629. 

The  Supreme  Court  of  Ontario  has  jurisdiction  to  award  proliibi- 
tiou  in  all  matters  which  concern  the  adrainistration  of  justice  within 
Ontario  as  a  provincial  unit,  but  this  power  operates  only  as  to  the  lawn 
onactf^d  by  or  which  arc  in  force  in  Ontario,  pertaining  to  matters  of 
provincial  cognizance  under  the  B.  N.  A.  Act :  Jte  North  Perth  Election. 
21  O.  R.  538.  serf  luo-re  see  24  A,  R.  467.  and  there  is  no  jurisdiction, 
therefore,  to  restrain  a  recount  of  the  tribunal  appointed  by  the  Dom- 
inion Parliament:  Mcleod  v.  Noble,  24  A.  R.  459.  Prohibition  will  be 
granted  to  a  court  of  appeal  where  it  apiwars  they  liave  no  jurisdiction 
over  the  subject  malter.  even  after  they  have  remitted  it  to  the  court 
below  and  awaiiled  costs  against  tlie  appellant  nnd  the  party  applying 
for  prohibition  appealed:  Darby  v.  t'oiiains,  1  T.  R.  552;  and  aembfe. 
that  courts  of  common  law  have  power  to  Issue  a  writ  of  prohibition  to 
the  judicial  committee  of  the  Privy  Council  it  it  exceeds  its  jurisdiction  : 
Ex  parte  Smyth.  3  A.  &  E.  719;  but  see  Chesterton  v.  Fnrlar,  7  A.  &  E.. 
p.  719;  Warren  v.  Suckerman,  3  Bulsti.,  p.  120;  Martin  v.  Mackooochie. 
3  Q.  B.  D.  747. 

An  order  for  prohibition  cannot  be  granted  agsinst  a  tribunal  on 
which  the  law  confers  no  power  of  pronouncing  a  judgment  or  an  order 
Imposing  a  legal  duty  or  obligation  upon  an  individual:  Godson  v.  City 
of  Toronto,  16  A.  R.  452:  18  S.  C.  R.  36;  Ex  parte  Death.  18  Q.  B. 
047-  Chabot  v.  Morpeth,  15  Q.  B.  440.  450;  R.  v.  I-ocal  (Jovernment 
Board.  10  Q.  B.  321  ;  Re  Bell  Telej)hone  Co,  and  the  Minister  of  Agri- 
culture, 7  O.  R.  605;  Ex  parte  Kingstown  Commissioners.  18  Tj.  R.  Ir, 
B09;  see,  however,  Re  Paquetle.  11  P.  R.  40:^:  Re  Young.  14  P.  R.  30: t ; 
Re  Simpson  and  Clafferty,  18  P.  U.  401- 

An  order  for  prohibition  to  restrain  the  issue  of  a  distress  warrant 
by  a  justice  of  Ihe  peace  upon  a  conviction  regular  iiiwn  its  face  ami 
within  his  jurifMliciion  was  refuwrl,  such  acts  being  ministerial  and  not 
tudlcial:  R.  v.  Ryan.  27  O.  R.  ISl. 

Where  the  legislature  intrusts  to  any  \nn\y  of  iwrsous.  other  than  to 
luperior  courts,  the  iwwer  of  imposing  an  obligation  upon  iodividuaN. 
Ihe  superior  courts  ought  to  exercise  »»  widely  as  Ihey  can  the  power  of 
controlling  those  bodies  of  persons  if  they  attempt  to  exceed  the  powers 
given  them  by  Pariiament  :  Per  Brett,  I,.J..  U.  v.  Local  C.overnm.-iu 
Board.  10  Q.  B.  D,  320. 

There  are  five  classes  of  cases  in  which  prohibition  may  be  applied 
for:— 

1.  Where  the  court  has  no  jurisdlcliou  over  the  cause,  and  want  cf 
jurisdiction  apiwars  on  the  face  of  the  proceedings: 

2.  Where  the  defect  does  not  appear  on  the  face  of  tlie  proceedim:* 


rnoHmiTioN. 
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<"!*«  inallsr,  but  „„  power  «„.  61. 


eoJ^p'p".,**'  "•/•,«*  ".  ^P»".. 


^her  Wore  <,r  '''eTlXi:^,''J,Z'ti't..':  '""""  "'  '"'""' 

«o  Il.Jmnn  nu,!  It,.,,^  07  O    1/  n    "■!■>  ''  '"•  -■*  "■  R-  209; 

e.jB«  hr:"'';i:/:r"'rJd:  C/c^'SJ"  ^'"'- 'f  "'»«'  "■"  """ 
after  the  Bono,  ha,  been  paid  "°r  as  nil  'it'  '  '  "'  ""■'■  '""  "»' 
conaidered.  there  would  l,e  ZlhJZ'  ,       ""  '"'her  „ep  remaining  to  b. 

*  I..  28J;  Be  Bealli,  v.  Holmes,  29  OB   264  "'         ■""•  °  ^• 

i;.'.«;iMf;fh:'^rirr.;:p^;:^';;^rr'  v  -"^  °'  •^• 

.Ionefv'r.er.°  a'*",r"^';V°H°r  ■"^"•^  "'  »"-'  0'  parties. 

N^i'l'n",'"'"""  -  Hoid^2?'i,''j"'7/ «r- "'  ?""»■'•  1- TS; 

">iM.  1  Q.  „,  ,,„o.   ,,^^  ,.    ,,„^'^„';/j  f  ^jSM^^Farguliarson  v.  Morgan 

enforcement,  it  was  held  tha  he  ,^^,  °S,m  I  '°  "l""""'  «""•  '" 
having  jurisdielion  :  Bri,co«  li'L  X  "'  '"  Wltment  in  a  court 
l'«"».  20  O.  R.  3(J1  The  fir^  Stephens,  2  Bing,  21.1;  Keating  v  Or. 
■jetect  is  apparent  ihe  gran,  or 'refZTo,'',,"  °'""'»- ^  "•■  Where  t"e 
.^..cr,t,„„  of  ,„e  ,,„r,.  S,.'  the  courtT  fc^'  ']";„V"   '",""'   '»   "■«   ">"• 

inferior  „,,,rt  wi"  nor^lve  t°''thr;;;;,rzj„°,  ""■  "-'"ii"-  or,,:, 

I  Q.  B.  .V,2,     The  court  must  prote«    ,,.'■"""  "'  "<"•«»"    ISD^- 

he  due  course  of  the  adntini,  ratTon  ^f    L^^T     l  f-  ""  ''■■"»-  "'"' 

•""   frotn    pr,»,,.di„g  ,„   ,„atter°  in   „  1  i^r  ,>"  ■•"'°'"'''""'' ''"' i"'"""' 

J.,ri.d,etion  ;,*.,.,ee  Gibbon,  ,,CaZn.TaWN:''i70.'''''    "    '"'"   "" 

Wliare  tlie  Defeat  !■  iVa«  a 
apparent  on  the  face  of  ,h.  „™  j-  •'"••*'^"''"'"'  'he  defect  i.  not 
".nit,  „,  raisinV;"  ob,  J  irf'tte  ^urt' b' V  "'"'"'■'""  "-^  "  "Pn- 
™nrt,  without  e,eu,e,  l„  pZrZ,  ,'Z  ""''°"'  "'"'  ''«»  allowed  , hat 
"hfrction  and  without  movrnTLV  .t^ii'S:'''  "i""?'  ""'•'"  "P  ">- 
h.bit.on  will  be  refused,  except  peT,",  ""  ""'  "■■■'  '"""""■''  P'o- 
an  excuse  for  the  delay,  ,uch„;  dTsabnr,;    "°",  ""   >""'«M,  case  and 

■j:^i  ,S.^---v?i'"L^":--:^.^Sh^^ 


gg  rROHrBITION. 

■«  tl.  ».  BjBoU.  2  O.  T..  B.  7(M :  and  even  thoufb  the  detendnnt  ho  lied  > 
notice  disputioc  the  jurUdiction,  If  he  failed  without  good  reawn  to  ap- 
pear at  a  trial  to  uphold  hia  contentlona  and  it  ii  not  made  clearly  to 
appear  that  an  injuatlce  will  be  done  by  allowing  tbe  judgment  to  atand: 
Canadian  Oil  Co.  v.  McOonnell.  27  O.  I.  H.  M9 :  confro,  If  be  bad  a  good 
excuae  for  being  abaent.  and  a  defence  of  merit;  Mitchell  v.  Doyle,  i 
O.  W.  N.  -25 ;  or  If  there  U  a  real  caae  to  try ;  Northern  Hardwood  v 
Hhields  5  O  W.  N.  757,  and  it  will  be  auumed  in  tbe  ab-ience  of 
anything  to  'h«  contrary  that  there  had  been  •  proper  flnding  J  PTO>er 
evidence  of  coniiltiona  juatifylng  the  proceeding  moved  againai  Be  Kay 
V.  Storry,  "  O.  I..  B.  45. 

The  granting  of  prohibition  in  such  caaea  ip  therefore  discretionary 
an,  tor  Inatance.  when  the  question  wa«  only  as  to  which  particular 
coudty  court  .houid  enlerlain  the  aclioD ;  Elliott  v.  May,  M  Man.  L.  R. 
30«;  Maawell  v.  Clark.  10  Man.  I..  R.  40B;  C.lbbe  v.  Cbadwick,  8  Man. 
r..  R.  2W:  see  "  Waiver."  ^flet. 


Tarvltorlal 

objection  is  that  the 


IglltSB  to  Timaafar.— When  tlie 
..ujTii.™  ..  .".. 1  wn«  brougllt  in  tlie  wrong  division  court,  ob- 
jection most  be  bv  iioti.v  ii r  »efti.«  78  and  formerly  an  applic^mn 

bad  to  be  made  to  change  the  j.laee  of  trial  under  aertion  79.  "«»"'"»•■ 
an  application  for  probibition  liefore  trM  would  not  li.-  austalne*  Wat- 
son V.  Wolverton.  22  O.  R.  rm  la)  :  ««  Hill  v.  Hick-  28  ».  B  J»(>; 
but  «-e  IIS  t,.  change  in  tbe  law.  Mitchell  v.  Doyle,  4  0.  tt.  N.  72S.  the 
fact  that  tlie  dclciidnnt  docs  not  apply  for  a  transfer  previously  t.  tbe 
trial  lor  piTb.|.s  not  lit  all)  doc.  n.<  .lU.t  tbe  right  to  prohibition  if  tlie 
court  proceeds  with  the  trial  witl.oul  jurisdiction:  He  Thorapmrn  >. 
Hay.  22  O.  R.  .ISt;  20  A,  R.  370. 

In  regard  to  prohibition  in  the  <;ia,.  of  lotions  for  debls  ejceediog 
JUKI,  see  s.  77  and  notes  thereto. 

Applylsc  «o»  ProMWtton.— An  appli'-nlion  for  iirohibition  must 
he  made  at  the  proper  lime,  upon  auUicient  materials,  by  a  party  who 
h«.  nol  bv  miseonduct  or  laches  lost  his  right:  Ixmdon  (Mayor)  v.  Cox, 
I,.  R.  2.  il    I..  279;  Bank  ot  Montreal  v.  Poyner,  11  C    T,.  T.  84. 

In  a  garnishee  case  under  s.  155  wblcb  has  been  brought  in  the 
division  when,  the  garnishee  resides  or  carries  on  business,  the  primary 
debtor  residing  in  another  division  and  dispating  the  Juriadiclion  a» 
■  gainst  liimseif,  tbe  court  may.  neverlbelcss,  give  judgment  against  lli.^ 
nrimiirv  .iclilor  even  where  tlic  netiou  is  dismisseil  against  tbe  ganiisliee 
Lnten' V  Congdon.  1  O.  R.  1.  distinguished:  Kc  Holland  v.  Walla... 
S  P.  K.  ISO.  and  ffc  McCabe  v.  Middlelon,  27  O.  R.  170.  In  view  of  siil. 
seniu-nr    L.gO'l.ltion. 

CoBtrMta  0«Hlnc  JmriadlaUom.  -If  is  a.  priueiple  of  law  lh.it 
iiarli.."  cnnu..l  hy  contract  oust  the  courts  of  their  juriadiction.  but  an. 
ner<oa  may  covnant  Ihat  no  right  of  action  shall  n.cnie  till  a  thir 
person  has  decid.^  m.  any  dilTerence  Ihat  may  arise  between  hrniseif  sn.l 
the  other  party  to  the  covenant  ;  Scott  V.  Avery,  5  ir  I,.  C.  »11  :  J  s|. 
.Ionian  Insurance  Co.  v.  liilmour.  189S.  A.  C  .  S5 ;  rr,,n.or  v.  Fb.™,- 
Kir.  InMurani.c  Co  0,'  I.  T.  Wa.T :  Hcott  v.  Men-anlil..  Accident  .i.. 
I!ii«r.i,iec  Co..  00  I..  T.  sll  ;  Viney  v.  Bignold.  2"  Q.  B^  D  '  ;2.,  Wl- "■ 
l.y  an  agreement  i.-gisialively  eonflrmi-il.  it  is  providci  that  nil  diifcren...- 
as  to  the  meaning  and  effect  of  tbe  agn-enieiit  or  a.  io  111.  mode  of  csrr.v 
Ing  it  out  shall  lie  seltle<l  by  nrbilrali..n.  the  iuris<licli..ii  of  the  conn 
is  eicliiil.«l  :  Caledonia  Ry.  v.  Orcnuock  and  Wemyss  Ry..  I.  R.  2  II.  I 
■U-    ;J47.     No  action   lies  up-.n    iin    ngreem.'nl    by  s     .  nant   Io   (*ay  f.  ' 


I'ROHIBITION. 

•"" '"' - ' «°°  -:r.":r?.r/:rj,,,,;r:';,-'-° "'- 

V.  Jaraen,  10  I,    J    n    B  V.t.   „  •  "''"  '"  l>n>lnbifioi. :  Br  J,,,,™ 

O    R.  ,27,   Mo„fl«'^v.  wr.hbu™."M  "r:"T  'ifl^lTT""..,'? ''  ''^ 
MuDQ,  2  C.  L.  J.  133.  '■   ^^^   "^  *'l<-Khorn    v. 

adjourned  to  ,h'  fllra"  daj   .„?  h?  ,?'„'  ■;"";' ,"'■""■  ""'  "•'  ca«, 

Hamlfn  v.  Belteley,  8  Q.  B    D   05  -'orvaii,  1  11.   i  I,.  439. 

h»(  beeo  «W  a.  r^^d  t  ?  JSo  rf  i^.   '^■'  °"  r""'"""  »"'"""' 
tb.  *.f.,t  i.  „„.  noe  appjLw  on   ni'  fl         ?"f  "'  "'  """'eoticm  If 

r.fn«.:  „  .,  H„„„.U°''^;'rp.'Ja^'';„XrrO.  '^i^l'^'^  ^^ 

omitted  to  bring  the  Lr^»h?pi,  ^1,        "O"'""-  <'•"'  '>«■  applicant 
10  the  attention  of  the  ™Z   h5  l  ""l  "'  ""-'"iictlon  i,  alleged, 

Q.  n.  .™.  M,"^l'v  Millet™"".-  o  T'-Jrn""  'V"""--"'  '™^'  ' 

■■Where  Defe,-t  Appare,,""  "'  ""■  ""''  "■«  '■>"<«.  »»'«. 

defendant  to  apply  at  the  o„t«et  „r  w,"?Tn^  "  e    .t™,"""""'  ",'"'  "" 
Fo"ler,  .  O.  1..  a.  S^t  Vf.rrv.^?  .?  oT  ^  /k^' ^^""""    '■ 

pa„r,":,'X,t';";,'iX  ;^^l'":  t'"'  ","'•"■  ;t'-  "■'-" »-  ""-••■'  - 

«nien  «ere  n,.t  paid,  and  he  ap,,li,,|  f„  prohibition 


t» 


PROHIBITION, 

after  the  tiajr  appnlntnl  for  payment,  probibltlon  wm  grauted :  RobMrtwin 
V.  CoTDWell.  7  P.  R.  2»7 ;  »«  Braiill  v.  Johui.  24  O.  R.  200. 

Wheni  th«  defradant  filed  notice  diiputlog  the  JurladictloD  but  did 
not  attend  the  trial  to  uphold  hli  contention!  and  there  waa  uneiplaioed 
delay  In  applying  and  no  mvritorioua  defenre.  prohibition  wav  refuaed : 
Re  Canadian  Oil  Companiea  v.  McConnell,  27  O.  L.  R.  MO ;  but  contra, 
where  there  waa  a  defence  of  merit  or  a  caac  to  try.  even  though  defend- 
ant did  iot  Attend  the  trial :  Mitchell  v.  Doyle,  4  O.  W.  N.  7M ;  Northern 
Hardwoir '  .     "Ibielda,  S  O.  W.  N.  627. 

Wh'  the  Judg<>  at  the  trial  before  a  jury  Hubmlttfd  qucatlona  to 
the  jur«  a.  il  entered  a  verdict  thereon,  it  waa  held  the  judge  had  no  right 
to  tah '  1  o  coarae  mt  that  time,  but  that  the  defendant  had  so  acquleaced 
in  tbr  ,ume  taken  aa  to  debar  him  from  obtaining  prohibition :  Rt 
Jooca  V.  Jalinn,  28  O.  R.  001:  but  now  by  aeotion  144  (2)  the  judge 
may  direct  the  Jury  to  answer  any  queatlona  of  fact  and  upon  thpm  the 
judge  may  enter  such  judgment  an  In  hla  opinion  may  bo  proper :  and 
he  nay  atao  enter  a  nonsuit:  s.  144  (1).  So  also  where  the  ftpplirant 
had  orota-ezamined  wltnesaes,' argued  the  case  and  taken  no  exception  to 
jurisdictio'n.  prohibition  was  rcfusi'tl;  Re  Burroweii,  18  C.   P.  403. 

Where  defendant  disputed  the  juriadtotion  but  did  bM  attend  at  the 
trial,  and  evidence  waa  given  auOiclcnt  prima  facie  to  ahow  jurindlctLon, 
and  a  motion  was  made  three  weeks  after  the  trial,  ihe  writ  waa  refused  : 
Friendly  v.  Needier,  10  P.  R.  427.  Sec  altio  Re  Cuiiadinn  Oil  Oom 
paniea   v.  McConnell.  27  O.  L.  R.  549. 

Where  an  erroneous  order  was  made  at  the  request  of  the  applicant 
and  was  acted  upon,  prohibition  waa  refused ;  Richardcon  T.  Shaw,  6 
P.  R.  296. 

But  if  the  court  has  no  jurisdirtion  over  the  suh^'ct  matter  of  the 
suit,  the  right  to  prohibition  Is  not  loat  by  enttrins  a  ^H-a^e  note  an<I 
taking  other  steps  in  the  cause:  Lee  v.  Cohen.  71  1..  T   HM. 

And  where  the  subject  matter  is  within  the  juriadicttoik  prohibition 
will  not  be  granted  HDtil  aome  issue  i8  raised  that  the  coart  is  incom- 
pMeai  to  try :  Seabrook  v.  Young,  14  P.  R.  07 ;  but  aee  Sewelt  y.  lori.s, 
1  T*  M.  A  P.  526.  The  motion  in  these  cases  is  usually  mri-fc  flft"r 
judgment,  aa  the  proceedinga  In  division  courts  rarely  show  r'->  niiitt  r 
in  any  formal  way.  The  excess  of  jurisdiction  may  appear  oulj-  in  ttu 
'■nvrse  of  the  trial  and  judgment  may  follow  almost  aa  soon  as  the  de- 
fence la  understood.  Under  such  cipcumatances  there  would  be  no  opiMir- 
tunlty  of  moving  for  a  prohibition  before  judgment  and.  unless  the 
motion  waa  allowed  after  judgment,  the  cxceaa  of  jurisdiction  wouW  be 
without  redress:  Maraden  v.  Wardle,  It  E.  A  B.  605;  Ueywortfc  v.  Lon 
don.  1  C  &  E.  312. 

It  ia  no  objection  to  '  .  ohibition  that  the  party  mrvint  baa  appenli.l 
to  the  court  in  which  prohibition  ia  to  iasue :  Chesterton  v.  Farler,  7  A. 
&  E.  713:  aee  Barker  v.  Palmer,  51  L.  J.  Q.  B.  110.  But  where  on  an 
appeal  to  the  High  Court  the  appellant  mov#4  in  the  alternative  for  pn*. 
bibition.  the  writ  was  refused  on  the  grot»d  that  the  latter  application 
should  have  been  made  to  a  judge  in  chiiMbers :  Johnston  v.  tJalbraith. 
18  C.  L.  T.  58.  But  prohibition  waa  urnnted  in  another  case  under  aim 
ilar  circumstances :  Re  Rochon,  31  O.  R.  122. 

Where  the  applicant  did  not  show  that  nil  the  materials  on  which  the 
order  moved  aRiiinst  was  made  were  before  the  court,  prohibition  \vu> 
refused  for  prima  favie  the  judge  had  authority  to  make  we*  order : 
Re  Glass  V.  Allan.  20  TJ.  C.  R.  123. 
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St.  Kllra.  CamlwrwHI.  30  Ch.  I>.  IM;  mr  »iim  (I.  W.  Itj.  Co.  v.  Wiier- 
rortl  A  U  Rjr.  Co.,  17  Ch.  I>.  4tKl. 

Vartlsml**  lanM.— Wh«r«  ihr  objwtlon  to  JuriMlktloa  »t»nd« 
ooljr  to  ■  particular  Imuv  la  the  action,  rxcrplioo  tnual  flnt  bv  lak'ii  Id 
tb«  court  below. 

Wh^n  tliere  in  KPnoral  jiirlidlrtlon  over  th*  nubJM't  tniittpr,  but  a 
(Ipfcnce  ia  rataed  w|iich  ttip  rourt  la  lnri»mi>«t*>nt  to  try.  th4>nth«>  probibi- 
tlun  a<-t«  Himplj  in  aid  of  thf  aim-iiil  i.r  Inftrlnr  court,  by  Irvinf  what 
flint  i-ourt  had  no  Jurlmlirtlon  to  try.  ami  upmi  nn  nfl..nintivi'  rlMHloii. 
the  prohibition  ia  abaolutc:  but  upi>n  a  ncnttve  drftalon.  there  la  a 
judamfnt  of  »)nnultatl<>n,  upon  whhh  ihc  Hperlal  or  Inferior  rourt  pn>. 
wed*  with  the  i-«u«f.  unhampered  by  the  obiertiou  :  Ixindon  (Major)  v. 
t'ox.  r..  R.  2  II.  I..  230.  27(1. 

Where  a  breach  of  contract  waa  not  within  the  Juriadlellon,  prohi- 
bition wan  irranted  aa  to  that  part  <tf  the  cauae  of  action,  leavinic  it 
open  to  the  plaintiff  lo  proceed  on  amendtnl  particular))  for  a  breach  of 
the  contract  which  waa  within  the  Jurladlctlon :  Walxb  v.  lonidea,  1 
R.  A  R,  383. 

And  where  a  plaint  rontainM  two  clalma.  one  at  which  Ih  within 
the  juri«diction  and  the  other  wllhoul  the  Jurladiction.  prohibition  will  Ih* 
irranted  aa  to  the  one  without  the  juriwlictlon :  R.  v.  Jud^e  of  Weatmore- 
laod  C.  C.  ns  L.  T.  417;  nee  MnckoDochle  v.  renxance.  6  App.  Caa.  463; 
Wallace  v.  Allen.  L.  R.  10  V.  V.  (107;  ('aralalie  v.  Mapledoram.  2  Term 
R.  4T3:  Gould  v.  Capper,  7  V.  R.  "(W;  KIIU  v.  Fleming,  1  C.  P.  D.  237. 

Where  the  plaintilTa  claim  waa  In  excew  of  the  juriKdiciion  of  the 
court  and  waa  made  up  of  llem't  of  an  unaettled  account  for  $1)5,  and 
Interest  amountlnir  to  $14.73,  it  waa  held  that  the  claim  for  inten>t>t  waa 
clearly  aeverahle  from  the  rest  and  prohiblllon  waa  jtranted  for  that  part 
of  the  claim  whieh  brought  il  up  to  an  amount  In  exceaa  of  |1(X):  Re 
I,ott  V.  Cameron.  a>  O.  R.  70;  He  Elliott  v.  Riette.  21  O.  R.  .Wr.:  Re 
Trimble  v.  Miller.  22  O.  R.  .VK).  But  the  plaintiff  may  amend  by  leave 
of  the  judup  at  the  trial  by  abandoninc  the  exceaa:  Rule  4;  Pvtn  v. 
llowleir.  28  O.  K.  473.  Interest  In  not  to  be  included  In  determining  the 
quefllion  of  jurixdiction :  Ibid.;  h.  fl2  (it)  :  tee  notea.  poMt,  "Amendment 
to  give  jurladiction." 

Prohibition  was  granted  to  rcalrain  an  action  for  the  recovery  of 
land  HO  far  aa  freehold,  but  not  so  far  as  ieaaehold :  Kerkin  v.  Kerkln. 
ft  E.  &  B.  39B. 

A  judge  has  power  to  strike  out  a  count  which  ouata  hia  jurladiction, 
and  If  prohibition  be  applied  for  belore  trial  it  will  only  be  granted  as 
tar  at  tl.-.t  »ount:  Filxsimmona  t.  Mclntyre,  5  P.  R.  110;  see  also  Meek 
V.  Scobeil,  i  O.  R.  .-WS ;  Hallack  v.  Cambridge,  1  Q,  B.  TiOS;  R.  t.  Twias, 
r-  R.  1    I  B.  407. 

Demlal  or  PerreviloB  of  Rick t.— Prohibition  may  be  (crantccl 
where  ihe  proceedings  are  a  dpnial  nr  pervi'rxion  of  right.  "Such,  for 
Instance,  rs  a  refusal  of  a  copy  of  the  libel,  in  which  case  the  prohibilloti 
is  only  quounque,  or  refusal  of  a  valid  plea  to  a  subject  matter  of  com- 
plaint within  the  jurladiction.  in  which  cnw.  although,  ii  the  plea  had 
been  received,  it  might  have  been  tried  in  the  court  below,  yet.  If  It  be 
refused,  upon  ita  validity  and  truth  being  established  in  the  court  above, 
the  prohibition  is  absolute:"  I.ondon  (Mayor)  v.  Cox.  L.  R.  2  II.  I..  276; 
rtc  Elliott  V.  Blette,  21  O.  R.  506:  tie  Trimble  v.  Miller,  22  O.  R.  500. 

If  the  defendant  was  served,  the  day  l>efore  any  sittings,  with  an 
ordinary  summons,  should  the  judge  Insist  oa  proceeding  with  the  hear- 
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rounry  court  had  power  to  strike  out  the  words  "  and  interPHt."  The 
court  referred  lo  Thomas  v.  Ililmer,  4  V.  C.  R.  527.  ia  which  the 
rerdict  was  for  an  amount  beyood  the  jurisdiction.  "  It  gcems  to  me  that 
ft  claim  on  a  record  beyoad  the  jurisdiction  is  more  serious  than  an 
BssflRsment  for  the  same  amount:  per  Rose,  J.,  Sherwood  v.  CHne.  17 
O.  R.  37."  Where  the  plaintiff  seeks  to  abandon  the  excess  over  tin- 
Jurisdiction,  the  court  has  jurisdiction  to  permit  the  amendment:  Ite 
While  V.  Galbraith,  12  P.  R.  513;  at  any  time  before  judgment;  rule  4; 
e.ff.,  by  abandoning  tiie  charge  for  notarial  fees,  Pegg  v.  Hewlett,  28  O. 
R.  473;  Sebert  v.  Uodgson,  32  O.  R.  157;  and  if  the  amendrnpnt  is 
not  made,  prohibition  will  be  granted  only  us  to  the  excess,  if  sever- 
able: Elliott  V.  Biettc,  21  O.  R.  595;  Re  Trimble  v.  Miller,  22  O.  R. 
500;  Re  Lott  v.  Cameron,  20  O.  V.  70;  Re  Kerkin  v.  Kcrkin.  3  K. 
&  B.  399;  Re  Walsh  and  Ironsides.  1  E.  &  B.  383 ;  Mnckonochie  v. 
Penzance,  6  App.  Cas.  463.  Now,  however,  the  judge  has  almost  un- 
limited power  of  amendment  in  the  division  court,  and  may  chtinge  n 
claim  entered  for  a  wager  to  one  for  money  received  to  the  plaintiff's 
use:  In  re  Sebert  v.  Hwlgson,  31  O.  R.  157;  and  see  Re  RatcHffe  v. 
Crescent  Mill,  1  O.  L.    R.  331. 

Where  there  is  an  appeal  from  the  ruling  of  the  judge,  that  is  the 
defendant's  proper  remedy  and  an  application  by  him  for  a  prohibition 
against  the  issue  of  execution  on  the  judgment  will  not  be  granted : 
Barker  v.  Palmer,  8  Q.  B.  D.  9;  but  see  Re  Rochan,  31  O.  R.  122,  and 
other  cases  cited  under  heading  "  Delay." 

If  the  jurisdiction  of  the  coui-t  is  upheld  the  same  objection  cannot 
be  again  raised  at  the  trial :  Symons  v,  Hees.  1  Ex.  D.  410. 

Wfcare  Jndr'  Intereited. — Where  a  judge  of  an  inferior  court 
proceeds  to  try,  by  aimself  or  bis  deputy,  a  cause  in  which  he  is  himself 
interested,  he  will  be  restrained  by  prohibiiion :  Bac.  Abr.  Prohibition, 
16:  Hutton  T.  Fowke,  1  Hep.  648;  Anon.,  1  Salk.  396;  but  there  would 
seem  to  be  do  objection  to  an  uninterested  deputy  judge  hearing  the 
cause :  Eji  parte  M«dwiD,  1  E.  &  B.  600 ;  17  Jur.  1178. 

The  fact  that  the  plaintiff  Is  the  judge's  servant  disqualifies  him : 
Gallant  v.  Young,  11  C.  L.  J.  217. 

Upon  the  subject  of  interest  of  persons  occupying  judicial  or  quasi 
judicial  positions,  the  following  authorities  may  be  referred  to;  Vineberi: 
y.  Guardian  Fire  and  Life  Arsu.  Co..  19  A.  R.  293;  Christie  v.  Toronto 
Junction,  24  O.  R.  443;  Burford  v.  Chambers,  25  O.  R.  663;  R.  v.  Col- 
lins, 2  Q.  B.  D.  35;  Bennitt  v.  Brumfit,  L.  R.  3  C.  P.  28;  Re  Muskoka 
and  Gravenhurst,  6  O.  R.  352;  R.  v.  Milledge,  4  Q.  B-  D.  332;  Hill  v. 
Manager  Met.  Asylum  District,  4  Q.  B.  D.  433 ;  R.  v.  Bishop  of  Oxford, 
4  Q.  B.  D.  245,  525;  5  App.  Cas.  214;  R.  v.  Handsley,  8  Q.  B.  D. 
S83;  R.  T.  Lee,  0  Q.  B.  D.  S94 ;  Re  Vashon  v.  East  Hawkesbury.  3U 
C.  P.  li>4,  203;  Borough  of  Freeport  v.  Marks,  59  Penn.  253-257: 
Strekert  v.  East  Saginaw,  22  Mich.  104-112;  Baird  t.  Almonte,  41 
U.  C.  R.  415;  Cannon  v.  Toronto  Com  Exchange.  5  A.  R.  268;  Paley  on 
Convictions,  eth  ed.,  4048;  Randall  v.  Brigham,  7  Wallace  520;  Bradley 
V.  Fisher,  13  WaUace  335;  Bingham  v.  Cabbot,  3  Dallas  19;  U.  S.  v. 
LftDcaster,  5  Wheaton,  434;  Slocum  v.  Sims,  5  Crancb  363;  Life  and  Fire 
Insurance  Co.  v.  Wilson,  8  Peters  291 ;  Cooley  on  Torts,  c.  14 ;  Willis  v. 
MacLachlan,  1  Ex.  D.  376;  Lowter  v.  Radnor  (Earl  of).  8  East  113-118; 
Frey  v.  Blackburn,  3  B.  &  S.  576 ;  Pappa  v.  Rose,  L.  tt.  7  C.  P.  625 ; 
Tharsls  Sulphur  Co.  v.  Loftus,  L.  R.  8  C.  P.  1 ;  Stevenson  v.  Watson, 
4  C.  P.  D.  148 :  R.  V.  Langfonl.  15  O.  R.  52 ;  R.  v.  Chapman,  1  O.  R.  582 ; 
R.  V.  Kemp,  10  O,  R.  143;  Conmee  v.  C.  V.  B.  Co..  16  O.  R.  639;  R.  v. 
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lUutntion.  of  ProUUtlon  Il.fna.il.-1'ruhibiiion   will   not 
b>  granted  m  any  of  the  Mlowing  case.:     Where  the  tacts  relie,    uZ 

tapcache^l :  Colonial  Bank  ot  An.tralasia  v.  Willan,  I,.  B.  5  C  !•  417 
^.n^J  t' TL"',""^  """  '*  "'•"'"'  ""  jurisdiction,  thongh  matter 
m  1  „  ''°^'  ""  ■'"■'^'"i"".  ""1««  the  court  I,  proceeding  to  tr, 
,nch  matter:  Duten,  v.  Bobson,  1  H.  Bl.  100;  nor  because  in  arriving 
M,l™  ,h  '  °  !  '."  '""''''"'•"r  <»  c»""»iHer  and  adjudicate  upon  a 
°M  i,  r  r  ,"°,'oc^  "'""4  ""'^'  "«  JTi'-iiction:  Bcattie  v.  .McDon- 
;.  .  ,  •  •'■  ^*''  '"  ^"'^  "■  B""»n,  22  13.  B.  D.  128.  Where  the 
matter  IS  iminaterlal:  Butterworth  v.  Walker,  3  Btirr.  lOSO.  For  mis- 
^'Xm"'-  w"  ''■J^^'°S'-  ^  C.  B.  1(12;  r.eiden  v.  Southgete.  10  K.. 
M;  Ellis  V.  Watt.  8  C.  B.  814:  Re  Grass  ,.  Allan,  20  U.  C    R    123- 

?r"'n  V   oTb"™-,'"  "^^  "■  ^    ^-  ="«■  *'""""'  '•  Wbithingham; 
1  L .  B.  M.  s.  210 :  or  for  a  mere  irregularity  in  the  proceedings :  London 

2^'°nJ\?"'  ^,^r  ^."-  Sx^'"'  ^'"■""  '■  '■'»'!»•  1  West.  I..  T 
PR  ^7     wi"  "'  'r^""'  OS  «•  T.  721;  Re  Firat  D.  C.  Huron.  S 
BlV  A  r     am   "t,  ^  Judgment  is  unwise  or  unjust:  Zohrab  y.  Smith. 
K  n    r  T    S'  ^''''°°  »  ""'■  °"""'''  o'  practice:   Foster  v.  Temple, 
BPB  4n7??'        5"t,3-  ^""t  4  E.  &  B.  606;  Mclean  v.  McLeod. 
?io    n    21'     "'  »■  »'cl»'«wy,  0  P.  R.  329;  McKay  ».  Palmer.  12  P.  R 
218 :  Backhouse  y.  Bright.  13  P.  B.  117 ;  Barker  y.  Palmer.  30  W  R  !i9  ■ 
Be  Gerow  y    Hoyle,  ^  O.  R.  405;  R.  y.  London   (.Mayor)  and  Stock'. 
62  L.  J  Q.  B.  5Sp.    Where  it  Is  doubtful  it  the  jurisdiction  extends  to  a 
wee  where  an  alleged  offence  was  committed :  Be  Birch.  15  C    B    743 
Where  the  judgment   is   against   law   and   good  conscience:    Siddall    v' 
Wi„™       n'  ,5-  ?8J»f  improper  reception  or  rejection  of  evidence: 
Winsor  y.  Dunford,  12  Q.  B.  603 ;  Be  Reed  y.  Graham,  25  O.  R.  5-3- 
E.  parte  HIggins,  10  Jur.  838.     Where  an  order  ot  committal  is  madi 
5fm       n  Jufemet"  -leMor  who  claimed  to  he  a  discharged  insolvent: 
Still  y.  Booth.  1  L.  M.  4  P.  440:  15  Jur.  577.    That  a  bailiff  has  seise,! 
too  much  property:  B«  parte  Summers.  18  Jur.  522.    Where  In  an  action 
tor  false  imprisonment  (within  the  jurisdiction)   the  judge  has,  in  esti- 
mating damages,  considered  matters  the  subject  of  malicious  prosecution 
(beyond  the  jurisdiction)  :  Chiyers  v.  Savage,  5  E.  4  B    607-  where  a 
court  erroneously  held  that  a  debt  was  attachable:  Bland  v.  Andrews 
40  U.  C.  R.  431;  see   Macfie  y,    Hutchinson,  12  P.    K    167-    Be  the 
Urosyenor  T.  The  West  End  Terminal  Hotel  Co.,  76  L    T     p    aW-  or 
that  a  debt  was  due:  Field  y.  Rice.  20  O.  R.  309 ;  or  misinterpret^  a 
statute  not  going  to  the  limits  of  jurisdiction:  Long  Point  Co.  v   Andsr- 
son,  18  A.  R.  401 ;  AmcHasburg  v.  Pitcher,  13  O.  L.  R.  417;  Be  Erring- 
ton  y.  Court  Douglas,  CD.  P..  14  O.  L.  R.  75;  Be  Aurora  Scrutiny, 
28  O.  L.  B.  475;  Be  Royston   Park,  28  O.  L.  R.  629.     Where  the 
r'l  ?H°r5    °"  ."PP"™tion    tor   new    trial,    but   afterwards    granteil 
a  new  trial  for  misconduct  ot  jnry  without  evidence  to  warrant  such 
finding;  Sloxon  y.  Ixmdon  Tramways  Co..  60  L.  T.  248.  ,ui  Bom    R    v 

51  PR  4^  "^"i,""''',".""-  ^"*"°  Fair  Association  v.  Hutchinson. 
I.W  il  .  ..■      "  "'"'"'erPretation  of  either  the  common  or  statute 

Uw  is  a  proceeding  confessedly  within  the  jurisdiction  of  these  (Inferior) 
™eor',S  tl"""'  "■"■  r  '"""•'  '°  ""'^"  "«"  J"1gment  upon™[; 
l^Il  %1Z  'tr"  "■  *"  "*."';  "  """"  °'  "'■"  '»  >»  reversed  upon 
appeal    (If  any)    than  a  ground  for  prohibition;"  Home  y.  Camden    2 


I'KOIIIBITION. 


11.  111.  Kid;  /^    Dy^r  ' 

7  o.  \v.  X.  i;w. 


Evfliis,  .to  O.  U.  KM ;  Ite  Mitrxnii  v.  BilliUKS, 


Wli«T«  tha  Jniitdietioa  D«p«adB  vpon  Coataitcd  Faota. — 

Wlit're  the  inferior  court  has  jurisdiction  to  enter  upon  the  inquiry  but 
prroneoimly  finds  a  fact,  which  though  essential  to  it*  ordpr,  it  is  comp"- 
t<-ut  to  try.  the  d«>ciHion  niiinot  bo  r?viewcd :  Colonial  Hnnlc  of  AuHtral- 
Hsia  V.  Willan,  L.  II.  5  1'.  C.  417  at  p,  443;  R.  v.  Cunerty,  2«  O.  R.  51. 

The  inferior  court  has  guch  juriedictiou  when  the  action  is  prima 
fiiriv  within  it»  jurisdiction,  c.j/, — nn  action  of  trespass  to  goods:  r,on« 
Point  Co.  V.  Andernon,  IS  A.  R.  401  ;  or  for  balance  .of  an  account  settled 
hy  n  ])art  payment  in  coodw.  although  defendant  denies  that  jroods  de- 
liverwl  in  payment:  Joseph  v.  Henry,  1  L.  M.  &  V.  3S8;  15  Jur.  104: 
i>r  for  convernioD  of  a  chattel:  Rushell  v.  Mosfi,  11  P.  R.  252;  or  f'". 
rent :  Crawford  v.  Seney.  17  O.  U.  74 ;  and  in  such  a  case  prohibition 
will  not  be  granted  until  the  judice  has  inquired  into  the  facts  to  ascertain 
if  tlie  action  is  witiiin  the  juritMllctiou ;  Dixon  v.  Snarr,  0  P.  R.  3.1iJ. 
When  the  facts  as  to  want  of  jurisdiction  are  in  dispute  then  it  would 
Iw  proper  to  relegate  the  whole  matter  to  the  division  court  judge,  and  for 
rhat  purpose  to  cnhirge  the,  motion  :  Re  Brazil  v.  Johns,  24  O.  R.  214  : 
iind  see  Sinter  v.  Ij«boree,  0  O.  L.  R.  543. 

Nothing  can  be  inferred  to  oust  jurisdiction  where  In  any  aspect  (if 
the  caHe  there  ia  jurisdiction  :  Knglish  v.  Mulholland,  0  P.  R.  14.**.  See 
Stephens  v.  Jjiplante.  S  I'.  R.  ri2.  where  the  judge  had  not  decide-!  the 
cpiestion  on  whicli  jurisdiction  dei>t>nded.  and  prohibition  waa  granted. 
Where  the  jndge  had  decided  that  the  parties  had  agreed  to  a  set-o(I. 
l)rohibiti<»n  was  refused :  Jenkins  v.  >iiller,  10  P.  R.  1*5.  See  also 
Fleming  v.  Livingstone.  6  I'.  R.  fi.1. 

If  the  juds4'  finds  the  farts  to  be  such  as  do  not  oust  the  jurisdiction. 
Iiis  finding  is  conclusive,  and  will  not  be  reversed  except  upon  strong 
grounds:  per  Cockburn,  C,J„  Elston  v.  Rose,  L.  R.  4  Q.  B.  4;  Brown  v. 
Cocking,  T,.  R.  3  Q.  B.  C72 ;  I^^oppky  v  Hofley,  18  C.  L.  T.  360;  12  J.fan. 
L.  R.  3:15 :  Joseph  v.  Henry.  4  <1.  R.  300;  but  see  Liverpool  Gas  Ligiit 
Co.  V.  Overseers  of  Everton,  L.  R.  0  C.  P.  414.  But  if  there  is  no  evi- 
dence upon  which  flie  judge  can  find  he  has  jurisdiction,  prohibition  will 
be  granted :  Wilkes  v.  The  Homo  Life  Association  of  Canada,  8  O. 
L.  R.  R.  01. 

When  the  finding  of  fact  shows  jurisdiction,  any  wrong  const ructioi.. 
either  of  an  Act  of  Parliament  or  document,  will  not  be  ground  for  pro- 
hibition. "  Within  his  jurisdiction  he  may  misconstrue  a  statute  or 
document,  or  otherwi.se  mlsdeclde  the  law  as  freely  and  with  as  high  an 
immunity  from  correction,  except  upon  appeal,  as  any  other  judge:'" 
Re  Long  Point  Co.  v,  Anderson.  18  A.  R.  401;  per  Osier,  J.A.,  is 
A.  R.  408;  see  R.  v.  Mcintosh,  17  C.  L.  T.  407;  Re  Dyer  v.  Evans,  i" 
O.  R.  037;  Siddall  v.  Gibson.  17  U.  C.  R.  98;  Enraght  v.  Penzance,  T 
App.  Cas.  240;  Honan  v.  The  Bar  of  Montreal.  10  C.  L.  T.  377;  Cliis- 
holm  V.  Oakville.  12  A.  R.  225;  Re  Bowen.  15  Jur.  1106;  Re  Roberts-m 
and  Chatham,  10  C.  L.  T.  380;  see  also  Sims  v.  Kelly.  20  O.  R.  201. 
decided  before  the  appeal  in  Long  Point  Co.  v.  Anderson,  and  which  i> 
perhaps  not  law.  Despite  any  considerations  of  public  iiollcy  if  there  i- 
jurisdirtion  to  deal  with  the  matter  prohibition  will  not  lie;  Re  Hyde  > 
Caven,  10  C.  L.  T.  3.'»0. 

But.  if  upon  the  facts,  as  proved,  or  upon  admitted  facts,  or  upon  tli*' 
proper  construction  of  an  Act  or  document,  the  judge  has  no  jurisdiction, 
his  finding  that  he  has  jurisdiction  will  not  prevent  prohibition :  s--- 
Elston  V.  Rose,  L.  R.  4  Q.  B.  4,  where  the  judge  liad  jurisdiction  ov.i 


I'ROItlBITtOX. 

per  Blockburn.  .1.,  "  He  ,„,Zd  „  «,  *  "",■"'"""•«"•'"«  J""«li"l™  : 
.1.0  Evan,  V.  Su  ,o„  I  I^  U  Mt"  heV'Ih  "'  ""'  '"  ""■  '"-"•"  "'■'• 
«.  B.  000:  He  tV  v.  Coe  2^0  H  4.hT     T        ™-  "•  '■  Arkwri,!,,.  1^ 

IKX.I  Gas  Co.  T.  Ev,rto„T  K  B  c  P  5l4  h  °  '"VT  ""■'">'■  '•""- 
a  question  „(  „,.,,  ,„„'  andVet,  was  reWel^r' ^'^'l  "kII'.'''"'™  """" 
A  court  o(  1  mlted  jurisdielior.  p.„„1  ■  ■  ..  •'"''"I'ltmn  ([ranl.>.l. 
an,-  fae,.-"  per  iZ  Wen* -dale  Zi, '"'%"  i'"i''»«ion  by  finding 
l>.  Ka:  .Taeomb  v.  Torn'"  m2  i  o  u"  4V  ""1'.°".;- "  "■  '-  <'  "'"  "' 
,„.  ^   *■   *"*"  Of  Lol  line  wood.  2.1  O    U    d-*' 

It  tbe  coort  misLerpre"   Z  statn,':'''  '"',"''*'■!''  "'.  ""  »"""■•■  <1'-" 

prohibition  w e ;  bSt    f  it  bo  t^^Sarv  .n'i   '!  ""  '"'"  "'•Miction. 

to  decide  Ibose  rlgbts  prol,  biHon  rt™.  7,^-  T'""''''  "  '"""'«  '"  •'"'"■ 
Interpretation  mafb^  ■  /fe  I^n,  IW  ,"  '''  '°""'"''  '"  »'™«  ""-'' 
followed  in  /^e  AmeUa,b„r,^°,fi,  b"?',^";//""™."-  '8  A.  It.  401, 
ton  V.  Court  Douglas,  C.  o  F  14  (I  r  H  'i.".  •" '•  .""I  "'  Krrint. 
that    there    was    no   autliority   to    over  rule  '  h',"'  '"  ."•t"''''  "  "■"'  '"'■' 

O.   L.   K.  at  p.  r^,:    „/m;;?,°„  ^;  »■„{„';■   ■;-;•  -.Fleteber.  eited  2S 

Wilkes  V.  i.ome'^.if;' ^zr.LTs  o  r'n  ","■";„''■  ."h' !^- »■  ^^ 

erroneously  held  a  parol  exeeutory  agreement  >,r,  '"  """  '"•'" 

contract    with    breaeli    thereof    in    , hi  T"  ", '™"  '"'«"  hinding 

brought.  E„stonv.R,«e,Z;,    w,,',!,,,''"''r""''"«    '"e    action    wa. 

McMillan,  7  O.  r,.  U.  70.  'orion.  i.i  i .  k.  223,  and  in  Barr  v. 

declsfo°''„r'Xh'',:e  l,°mTt  ";''';"•':■' .'°."'.''  "■"■••  •"  >h*  '■'.«.  up„„  ,he 
has  wrongly  dedded'e  "'  ,pL''  h  "fTtf  u"  'd'"' ""'■  ""■  """'''  "-' 
I.ondon  (Mayor)  ■  Co,.  I.  R  2  11  r  2S2  oi?"'"^'"":"  '"  '"I™"!: 
0  Ei.  Ill  ;  Tea  .^^         '.''  "  "■  '■■  ^2,  283;  Bunbury  .-.  duller, 

don  (Mayor),  1  C.  &  E  .■il2        »"""'"«  Juri»dieii„„  ;   Ileyworlb  v.  I.„„. 

.uiir^^,;r;L,s'z^;:;e---j;s™:nuri. 


n 


8«c.  61. 


ill 
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I'liOHIBITIOS. 


Re  CumminKS  v.  Carleton,  25  O.  II.  007;  Re  Grass  V.  AUau.  26  U.  C.  II. 
I'ja:  Rex  V.  Ilamlinli.  2«  O.  L.  It.  ;181. 

AppUoatioB  for  ProUbitlon— By  Whom  Hade.— The  [)arty 
ngaiost  #hom  the  plaiot  has  been  ludsed  geocrally  makeH  tho  aiiplico- 
tioQ.  Where  io  a  garniBhtnent  proceeding  the  court  has  no  jurisdiction 
over  the  primary  debtor,  cither  the  rtvbtnr  or  the  Karniahee  may  apply ; 
DeHaber  v.  Tort'igal  (Queen),  17  Q.  B.  171;  Wadgworth  v.  Spain 
(Queen),  17  Q.  B.  101. 

A  stranger  may  make  the  application:  Articuli  Vteri,  3  Jac.  1,  3rd 
objection.  L.  R.  2  H.  L.  270;  Baker  v.  Clark,  L.  It.  S  O.  I'.  121;  Jacobs 
V.  Brett,  L.  R.  20  Kq.  1;  but  the  better  opinion  seems  to  be  that  the 
Interference  of  the  court,  upon  the  application  of  a  stranger  is  discre- 
tionary :  L.  R.  2  H.  L.  280;  Ite  Foruter,  4  B.  &  S.  1S7 ;  Worthingtoo  v, 
Jeffries,  I,.  R.  10  C.  P.  370;  Chambers  v.  Green,  L.  R.  20  Eq.  552;  Ellis 
V.  Fleming,  1  C.  1'.  D.  237;  Br.»aii  v.  rerkinR,  20  Q.  B.  D.  533 ;  Ede  v. 
Jackson,  Fort.  345. 

How  Mmd«. — It  in  not  now  to  be  miiUc  by  ordinary  motion  (Con. 
It.  213)  but  upon  a  summary  application  by  originating  notice :  Con. 
R.  22. 

To  Whom  Made. — The  application  is  made  to  a  judge  of  the 
Supreme  Court  of  Ontario  in  chumhers:  Con,  R,  207  (11)  ;  Jolinjttoii  v. 
Gfllbraith,  18  C.  I..  T.  56 ;  King  v.  Charing  Cross  Bank,  24  Q.  B.  D.  27 ; 
R.S.O.  (1877),  c.  r>2,  s.  3.  It  may  be  made  to  a  local  judge  of  the  Supreme 
Court  of  Ontario  in  cases  where  Con.  Itule  210  applies,  i.e.,  where  thr 
solicitors  for  all  parties   reside   in  the    crunty  or  so   agree. 

Material  in  Snpport  of. — The  application  is  to  be  supported  by 
affidavits  showing  the  want  of  jurisdietion :  Con.  R.  226;  all  the 
materials  upon  which  the  court  below  has  icted  .lould  be  brought  be- 
fore the  court;  Re  Grass   v.  Allan,  26  V.  v'     R.  123. 

The  affidavit  should  be  entitled,  "  In  the  Sui-reme  Court  of  Ontai.o, ' 
but  need  not  be  entitled  in  any  cause:  Ex  parte  Evans,  2  Dowl,  N.  S. 
410;  Siddall  v.  Gibson,  17  U.  C.  R.  08;  Miron  v.  McCabe.  4  P.  R.  171; 
see  R.  V.  Plymouth  &  Dartmouth  Ity.  Co.,  37  W.  R.  334;  but  if  the 
names  of  the  plaintiff  and  defendant  are  used  as  if  there  were  a  cause, 
the  names  are  mere  surplusage:  Ilargreaves  v.  Hayes,  5  E.  &  B.  272; 
Breedon  v.  Capp,  9  Jur.  781 ;  nnd  in  practice  it  i»  usual  to  style  the 
affidavits,  "In  the  Supreme  Court  of  Ontario,  High  <*ourt  Division. 
In  the  matter  of  a  plaint  in  the  Division  Court  of  the. 

etc.,  wherein  A.  B,  is  plaintiff  and  C.  D.  defeiuhnit":  Rr  Burrows.  ^X 
C.   P.    493. 

The  affidavit  must  be  drawn  up  in  the  first  person,  stating  the  nani'^ 
of  the  deponent  in  full:  Con.  R.  201;  and  filed  with  the  clerk  in 
Chninbcrs :  Con.  R,  208;  or  the  local  registrar  of  the  Supreme  Court 
of  Ontario  when  the  motion  is  to  be  made  before  the  local  judge,  in 
cases  to   which  C,  R.  210  applies. 

It  must  slate  clearly  and  distinctly  the  facts  which  show  that  l)i«> 
application  ought  to  be  granted,  and  show  affirmalively  that  the  court 
has  gonr  beyond  its  jurisdiction.  So,  when  a  judge  has  jurisdiction  to 
Inquire  Into  the  objection  it  must  be  shown  that  it  was  substantiated  : 
rtr  Wilde,  C.J..  Kempton  v.  Willey,  1  L.  M.  &  P..  p.  280.  And  the 
affidavit  should  state  the  facts  disclosing  a  meritorious  defence :  Can.  Oil 
Co.  v.  McConnell.  27  O.  J..  R.  549. 


rnoiiiHiTioN-.  , 

For  form  of  nffidavit  see  F.>rni  0'> 

oir.o;?c-„r"u"'oS°"""'"° "  ■'""•'"^  ■"•' ""  •""'  X"  »"•  <"• ».». '"  "■ 

first  appllcatioD  »a>  foundnl.  ''"^  "'°"'  °°  "'"'^^l'  H" 

ffe  SuperiDtend^e  of  School,  v.  Sylve,(er  IS  U  O  R  -nj  V  ,^/ 
l..d  down  ,h.,  .he  par,,  applying 'Inu^rH:  Jt,^.  "™f;k."e      '  "  " 

■Iw;.  boforo  tl,„  do,  for  hearing,  Coi  H  2irc)  ami  "«'"  '^''°' 
tntion  of  »ucL  sen.,,  dear  day'  Su„d„,'  .f.Tj  ,*",',  ,  ""  '"  "'"  '■"'°■"■■ 
excluded:   Con.   R    172      The   ,1^»     .  •         liolidnj-a  „re  iioe  to  be 

both  excluded:  Con.  R  173  (•.f'Tie'r"'?  """  *"  "■'"""  "^'^  '" 
Kiven  ,0  an,  p„Z;  ^JJ,-Jty  S  .  o"r  ",te"r°e«  Tn'T  "m"  '°  "^ 
ter:  Con.  R.  624  The  iu.l/e  of  .1..  ■  .^  mterert  In  the  subjeel  mat- 
.H»ed    in    intent    to    th      pL",     IS"  Z.r"  r"'  ■""  ^"""  <"- 

So;;i;^:^-fL1hf if;:  '3^  -"^?- ^  -i^ 

motion  ;  Form  03.  -s   «..  a  u.  .'70.     !■  orni   of  notice  or 

...0  ^r^r^:;;  ;f°;:^s.,Z:!^  '""""■•'"-'  -™  ■" 
,n.r'7pXto:\;':;;,^ttr;i'iicf ""'  -^  ■>'  "-"■^ "-- « 
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power.  ,ta,  proceedi,?«°  B„  ",  Ton  R 'n',';  "'r""'  "  '"  '■"■"'■» 
b.v  a  judge  in  Chnmbera  to  serve  8l°„rt  notl™  of  T'  "'"'  *"  «'*™ 
nn    interim   order:    Con.    R.   21ft  '""'■  "'  "■">■  ""I" 

-be  P^l'w*°n""u;:;'l.|;,"™j°°  '■'''  "««  '"W  "d  the  mone,  made 

J2  P.  R.  442;'h„'r,l:"',ee  ,"h  il'S^An?"  ?°''""'°  ''  ^^''""'"■ 
been  issued  to  a  hi.her  court    th.  V'j  ,^  "'"'"'  "  'r>nscrlpt  had 

•side:  Labatt  v.  Ch,"h„ta  ^i'c"!  ^'fl'  ''"'"'""'  .">"«-'■'  "L  set 
O.  R.  2(M,  •  "  ^-  *"  T-  J™:  see  Beanie  v.  Holmes,  29 
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DaelkratloH  la  ProUMtlsB.— Formerly  where  a  party  made  out 
n  prima  facie  caae  for  prohibition,  and  the  party  agalDst  whom  the  appll- 
lutlon  waa  made  ohjerted  to  the  irantlnf  of  the  writ,  the  court  mlaht 
direct  the  applicant  to  declare  In  prohibition :  Worthlngton  v.  JcffrleH. 
Ii.  R.  10  O.  I'.  37i>.  'this  waa  nothlnff  more  than  an  iiwile  directed  In  a 
disputed  caw  only,  to  Inform  the  a»nRclpn<v  of  the  wurt  whether  the 
court  iH'tow  had  power  to  proceed.  It  could  not  he  reaorted  to  an  n 
matter  ol^  courw,  but  only  by  dlacretion  of  the  prohibltlnR  court,  and  then 
not  without  the  concurrence  of  the  defendant  (reapondeot)  who  mitclit 
allow  the  prohibition  to  ito.  In  the  first  Instance,  without  the  expense  of 
showing  cause:  Ixindon  (Moyor)  v.  Coi,  I..  R.  2  II.  f,.  278;  Pewtress 
V.  Harvey,  IB.*  Ad.  154;  Mittlehrger  v.  Merrltt.  2  V.  C.  R.  41:1. 

The  practice,  In  such  cases,  was  prescribed  by  R.8.O.  (1877). 
c  ,"p2.  s.  2.  This  statute  was  repealed  by  R.S.O.  (1887),  Sched.  A.,  p. 
2660:  ,'>1  Vic,  c.  2,  B.  2.  All  former  practice  i:iconsislent  with  the  ("ou- 
solitlatcd  Rules  is  also  repealed :  C.  R.  2. 

As  the  rules  now  provide  for  an  nplieal.  there  is  less  ueccssity  for 
such  11  proceeding:  Mnckonftchle  v.  Lord  I'enzance,  C  App.  Cas.  424.  lit 
l>  444.  and  it  was  unusual:  see  Tcwmer  v.  I.ondon,  ("*.  &  D.  By.  <'".. 
2  Ex.  D.  at  p.  4.18 :  Serjeant  v.  Dale.  2  Q.  B.  D.  at  p.  .'KIS. 

In  a  proiHT  ciisc,  the  court  may  dispi f  the  motion  summarii? 

or  direct  an  issue  to  ascertain  the  actual  facts:  Con.  R.  tlOrt  (1).  Ii 
is  always  ill  the  disi-rction  of  the  court  to  say  whether  a  plnintiH  in 
prohibition  shall  he  onlered  to  plead:   Ilalahnry.    10,  154. 

App«»I —Formerly  there  was  no  appeal,  but  the  party  applyini;  t.  r 

prohibition  could  move  for  prohibition  In  one  court  and  If  refused  i 

renew  the  application  in  another  court  and  so  go  from  court  to  court  ii- 
In  the  case  of  other  prerosntive  writs.  .Vow.  however,  by  the  Judicalui. 
\ct  R  S  O  1»]4,  c.  aa.  s.  20.  and  Con.  R.  .W7.  a  rUht  of  apimil  i- 
give'n  to  a  divisional  court  (The  Apliellate  Division)  from  every  onl.  i 
or  judgment  of  a  judge  In  chambers,  of  which  two  clear  days  noti, . 
must  be  sen-ed:  Con.  B.  402:  and  the  practice  thereon  as  stated  in  t  .m. 
R.  402-406;  and  see  Con.  R.  507  (8)  as  to  stay  of  proiwdings. 

An  npiienl  may  also  be  made  to  the  Stiiirenie  Court  of  t;..nii.l;i 
R.S.C.  c.  139.  s.  30  (c). 

Notice  of  appeal  most  be  served  on  county  j.idge :  Gilibona  v,  fliii.! 
wick  12  C.  I..  T.  328;  as  he  is  entitled  to  appear  on  the  applir!iti.,ii 
R.  V.'  Cooper.  24  Q.  B.  D.  fiO. 

Carta.— The  costs  are  in  the  discretion  of  the  "ourt  or  jii 
The  Judicuture  Act,  «.  74.  A  successful  party  is  entitled  to  and  sli 
be  uwur  il  costs,  unless  the  court.  In  the  prO|ier  exercise  of  u  Wl». 
cretlon.  can  sc  good  cause  for  depriving  such  party  of  them,  and 
partv  should  not  be  deprived  of  costs,  unless  there  appears  impro|. 
of  conduct  which  induced  the  litigation,  or  impropriety  in  he  comUii 
the  litigation:  McLeod  v.  Kmlgh.  12  I'.  R.  .103:  Re  Bra:  v.  John, 
O  R.  200;  see  Wallace  v.  Allen.  I..  R.  10  C.  P.  607 :  Kx  ,iar(c  Over 
of  Everton  I..  R.  6  C.  r.  24.1.  "  It  is  difficult  to  understand  on  ; 
principle  a  litigant  who  successfully  Impeaches  the  jurisdii-tioii  ol 
court  into  which  his  adversary  has  improperly  dragged  him.  i.  1 
deiiriVHl  of  the  costs  of  a  procealing  which  the  conduct  of  Ins  ii; 
sarv  has  rendered  imperatively  luwssury " :  R.  v.  London  l.lusli 
1804.  1  (}.  B.  453.  Costs  were  refused  where  there  were  inipi 
cut  and  scandalous  statements  in  applicant's  affidavit:  ffc  Il.iniilt. 
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MAXDAMIS. 
"nere  tli«  pomt  nU«l  won  n,«  ,„  i  , "'"^"  '■  Clilonl,  0  P.  n    •>i2 

20  O.  R,  300.  •  *""^'"""  '■  Scril,n.r.  20  o.  li   n'  J^',!'""?  '■ 

t  .  r  leia  v.  Kice, 
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It  lilii:t  1k'  inilil  i.r  tiiiiliri-.l  wllli  tlw  r.i|iii«l :  /(<■  Tlii>  Clnrk  cif  Ku|iliro»la 
(I'p.).  IL'  r.  C.  H.  U22;  witiim  411  il)  ;  I'nrke  v.  Cliitkt',  14  C.  I..  T.  S.'. 

H  ihcTi'  !•  any  other  remnlj.  r.a..  aDplicatlon  to  tho  Jud«c  or  iiii|»'nl. 
It  will  nut  In*  itrantwlt  ftr  MnrliT  and  Thf  for.  of  (Iravonhurfit,  IS  ().  It. 
S4;i;  llr  Iharitv  ('..niri..  ci(  Kniland  anil  Wnl.'»  18117.  1  (J.  H.  4117. 
WhiTO  thi'  n|>|ill<'alliiii  »a.  ti'Kl.lwl  on  Ihf  urounil  that  niiotliiT  rfmiHl.v 
«na  provldwl,  lint  the  conrt  »a«  at  opinion  that  II  w««  not  an  "l""lly 
beneticial  renied.v.  inantlamuii  wan  Rranted :  H.  v.  UlceHter  1»J0.  - 
Q  B  *V(->  Il  will  not  Itf  itrantiHl  whfn  the  apitlicant  hiinRelr  if4  in  fault ; 
K.  V.  Wlnan.  1  Ami.  Co".  DS;  U.  v.  The  c;.  W.  Iljt.  Co.,  «>  I..  T.  .Wi 

The  aiipliiatlon  inu»t  lie  maJe  In  proiHT  time.  It  muM  not  lie  delayi'"! 
igo  lonit.  neither,  on  the  other  haml.  rauat  It  be  made  prematurely: 
Bhortc.  227,  ?."pn.  -.'.oX:  Ke  McCallum  and  School  Trnrtec"  of  Brnnl.  1. 
O.  n.  4."il;  Cook  V.  J.inea,  »  W.  II.  «1». 

"When  a  judge,  havinn  enterwl  upon  the  henrlns.  from  the  evldenee. 
decldPi  he  hai  no  Juriadietion  lo  adjudicate  Iwlween  the  partiea,  a  man- 
damni  will  not  be  urantetl "  to  compel  him  to  hear  II :  2  V.  C.  I..  J.  li»; 
B»  «o,-le  Mliner.  l.T  Jar.  10.  37;  Re  RalclilTe  v.  Cr^acent  .M.  i  T.  to.. 
1  O  I..  U.  aal;  •■(■oni™,  if  havinn  jurlidlclion  he  refuaea  to  hear  the 
caae  upon  the  ralataken  notion  that  he  haa  no  jurladlctlon  in  reaped  of 
Bome  preliminary  mutter  " :  a.  c. ;  and  aec  K.  v.  Southampton  C.  C,  (Bi 
L.  T.  :120.  in  which  it  waa  lield  tlint  where  the  right  ia  clear,  matidamna 
must  iaaue.  if  the  judge,  under  a  miatake  of  law  or  a  ml8.ipprehen8lon  of 
hia  ihlty,  refuawl :  we  alao  llulborn  •■.  .Tones,  L.  R.  4  O.  P.  14.  per 
Hmith.  J.;  Hebiini  v.  Dngnan.  1  C.  I..  T.  108;  He  Emery  and  Barneti. 
4  C  n.  N.  ».  42:i ;  R.  v.  81.  I'ancrna.  28  g.  B.  P.  .I?!  ;  B.  v.  Cothani. 
1808.  1  Q  It.  802.  The  writ  will  only  be  irnnteil  when  the  jurladlctlon 
of  the  Inferior  court  la  clear:  Tralnor  v.  Ilolcombe.  7  I'.  C.  R.  54H: 
reartion  v.  filajebrook.  L.  R.  3  Ei.  27 ;  He  Jackaon  v.  Clark,  38  C.  I..  .1. 
08  It  will  not  be  granted  lo  compel  a  judge  to  alter  an  adjudication 
upon  a  nialter  within  hia  jurladiotion.  nor  to  compel  the  clerk  lo  act  in 
diaregard  of  the  adjudication  of  the  judge:  Burna  r.  Rutherford.  V. 
V  ('  R.  140-  (Vdlcan  v.  Hunter.  7  I".  R.  237;  nor  to  reverae  hia  dm- 
■ion  on  a  point  of  practice:  (ierow  v.  Iloyle.  28  O.  R.  40.1;  He  WooiU  v. 
Rennet.  12  V.  C.  R.  in7 :  He  Judge  of  Elgin.  0  f.  C.  L.  J.  238;  nor 
lo  preacribe  what  evidence  ahould  be  received  or  rejected  :  R.  v.  Con- 
nolly. 22  Q.  B.  220.  But  the  judge  cannot  act  up  a  general  rule  of 
practice  contrary  to  the  rnlea  of  conrt:  R.  v.  Judge  of  Marylebone.  C.  C. 
84  Rol  J.  450 ;  Re  Oliver  v.  Fryer.  7  P.  B.  325.  It  will  not  be  granted  lo 
compel  a  judge  to  approve  of  aecurity  tendered  on  appeal  or  lo  certify 
the  proceedings  after  the  prtiper  lime  :  Ford  v.  Crabb.  8  U.  C.  R.  274 ;  Orr 
V.  Barrett.  1)  C.  I..  T.  72 :  0  Man.  I..  R.  .300 :  nor  on  a  mere  matter  of 
practice.  «a  where  a  clerk  improperly  iaaued  a  summona  with  a  blank  for 
the  name  of  a  parly :  He  Oerow  v.  lloyle.  28  O.  R.  405. 

Mandamus  will  issue  to  compel  a  judge  to  try  a  case  before  him ;  Kr 
Burns  v.  Butterfield.  12  F.  C.  R.  140;  unless  he  is  interested:  Re  The 
Judge  of  Elgin.  20  V.  C.  R.  .188. 

Whtre  the  judge  wrongly  decides  a  preliminary  question  and  refuses 
to  go  into  the  merits,  as  in  intendeader  issues  which  he  refused  to  hear 
on  the  erroneous  ground  that  the  particulars  of  claim  were  insufficlenl. 
mandamus  was  granted  ;  R.  v.  Richards.  2  I..  M.  &  P.  351 ;  Churchwart 
v.  Coleman.  I..  R.  2  Q.  B.  18.  See  also  R.  v.  Judge  of  Southampton.  C.  C 
65  L.  T.  320. 

And  where  before  02  Vic.  c.  11.  s.  0  (s.  144  of  the  present  Act),  the 
Judge  entered  a  non-suit  instead  of  submltling  to  the  jury  the  issue 
whether  a  former  adjudication  by  him  (the  judge)  determined  the  matter 
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IM.  11.  All   proTPfdluitN  hIioiiIiI    bi>  rtitltlcit,    "  lu    ttii>    Hiii»ri<m«    Cuurt  *>t 

Ontario"  In  tht>  mnttcr  uf  a  nTlHln  pUInt  lo  t>ii> 

IMvUlon  t'oiirt  o(  Itie  r»»iiiily  .n  .  wt)i>rt>ln  A.B.  !■  plnlDtiff  lud 

C.D.  ia  flv(tD<lant. 

Thf  Jinlfi-  in  •iillllcil  t<p  iiiMMHr  upon  the  iippHcntlon :  R.  v.  Cooprr. 
24  Q.  B-  D.  tW. 

The  applli-allon  *li.niltl  b*  made  Id  a  r*>a«fHiftt»If  timt-.  A  delay  of 
iwflvii  mnnlha  wai  hfid  to  bar  th«  right  to  inaDdHtiDiH .  I'oV  v.  Joopk. 

4  I..  T.  30U. 

Thf  want  of  thf  affidavit  on  the  appllratUin  wa*  Iwld,  undfr  th." 
EngllHli  Riilf".  to  be  an  Irrpgularlly  only:  and  that  (he  Judgp  who  fallnl 
to  attfUfl  on  thf  argument  could  not  object  to  the  liregularlty  afiff  llm 
order  bad  bi-en  nerved  :  Ej  partt  Furher.  3  11.  k  N.  021. 

8ff    fiirnw    of    affidavit    nnil    notW    of    motion    f<ir    mandnmun: 

Sxvaptloma  to  JvrladlotUm  of  IMvlalVM  Oa«rts.--In  con- 
•Idfrlng  the  fcdluwlng  esceptfona  to  the  Jiirladiction  of  IMvlaion  t'ourta  it 
Ik  to  be  noted  that  under  (he  prewnt  Act,  aectlon  W,  In  uU  caaea  which 
are  other  vliw-  within  the  rompetenta  of  the  court,  but  In  which  it  appearfl 
that  it  hnN  no  Juriiidirtion  *>n  arr«unt  of  the  title  to  lano  or  any  corpor- 
al or  iiirorpon-al  hm-ditflment  or  itny  toll.  cuKloni  or  frntiehtw  coming 
in  )|Ufatlon.  or  the  vnlldity  of  ■  deviae.  be<iueit  or  limitation  under  n 
will  or  Hettlement  being  dinputed  (nee  aectton  61  (a),  ,(b)  and  (r). 
tupra).  the  action  in  not  on  that  account  to  be  dlamlMcd  but  may  be 
iraniiferred  to  the  Huprenie  Court  of  Ontario. 

JVo  Juritdietiott:  SectiOH  HI, 

ClaM  (*)— Astlomt  tmw  ikm  Kissvavy  mi  LaaA.— See  notes 
on  thin  nubject  in  Bicknell  &  Kappele's  Practical  Statutea.  p.  235.  The 
title  of  a  corporeal  hereditament  \n  In  queation  whether  Iti  eiiatence  or 
the  right  of  the  claimant  to  it  li  denied:  Adey  v.  Deputy-Maater  of 
rrinity  Houae.  22  L.  J.  Q.  B.  3;  «.  c.  1  E.  A  B.  273.  tub  nom.  R.  v. 
Everett ;  Re  Moberly  v.  Collingwood,  2.1  O.  R.  025.  There  muat  be  aome 
Khow  of  reiioa  for  the  claim:  Cornwell  v.  Sander*.  3  B.  &  S.  200. 
The  claim  maHt  be  a  bona  f.ie  one,  and  the  right  one  that  can  exiat  in 
point  of  law :  Hudaon  v.  McRae.  4  B.  A  8.  585 :  Lloyd  v.  Jonea.  6  C.  B. 
81 :  Hargreaves  v.  Diddama.  L.  R.  10  Q.  B.  582 ;  Reece  v.  Miller.  S 
i}.  B.  l>.  020.  The  facta  or  the  evidence  muat  ahow  that  title  la  bona  /Irfc 
in  dispute:   Iloworth  v.  SutclifTe  1806.  2  Q.  B.  306;   I.illey  v.   Harvey, 

5  D.  A  li.  048;  Emery  v.  Bamett,  4  C.  B.  N.  8.  423;  and  the  claim  mu^. 
be  of  Buch  a  nature  a«.  If  aubatantiated  would  form  a  defence  (o  the 
action:  Irfath  v.  Vine.  30  I,.  J.  M.  C.  107.  If  there  are  diaputed  facts, 
or  a  queation  aa  to  the  proper  inference  from  undiaputed  facts  there  !» 
no  juriadictlon :  Re  Moberly  v.  Collingwood,  25  O.  R.  025.  The  court 
will  have  no  juHsdicHon  if  there  is  n  real  diapute,  although  the  claim 
my  he  founded  on  the  most  utter  bad  faith,  and  the  evidence  supporting 
it  U  insufficient:  Marsh  v.  Dewes,  17  Jur.  558,  In  that  case  the  dcfcnc 
let  up  title  upon  a  ground  involving  the  question  of  legillmaoy,  and  pro- 
duced very  slight  and  inconclusive  evidence  In  support  of  it.  while  In 
Lilley  v.  Harvey,  5  D.  A  L.  048,  ««pra.  no  evidence  whatever  waa  pro- 
ducpii  in  support  of  the  defendants'  contention,  which  was  evidently  se^ 
lip  merely  to  avoid  the  jurisdiction.  Where  in  an  action  of  tort  lor  pei- 
tonal  chattels  the  title  to  land  comes  incidentally  in  question,  the  juris- 
diction is  ousted  :  Trninor  v.  Holcombe,  7  V.  (\  R-  r)4S.  Whore  tlio 
.(HfKtion  wiiH  wliethfr  ccrtiiin  gomls  were  pnrl  of  the  freehold  or  not.  tli*' 


l""l>  till..  1,1,  claim  o   ,1  I..  .  ."    ,  rn"ll"wiT.'  """■  ,"'-'■'"'  '■'"  "°''- 
iiion.l  7  o   \v    n  ILIJ      ,        ■'  '■  "■'"■  "'"'  ""■  Milhinn  c    i.  nidi- 

1.  i.„i  !,.„  .hown  ,hi,  ,h;'il.,rrv '  ;„r.ipi,5:;"  rr:""' " 

.Mminenoy  v.  Collier    1   E    *  R    «iri      >IV    "P"™  "      °«  '"»  I'mncy : 

An.i  In  »«      .1     \       .       '  '"  '•nitilBh  V.  Mil  hoi  and.  12  C    T.    T    Ka 
Ami  In  an  net  on  for  (he  reoovppv  nt  th«  ..-o..      »  .  ^'  *''■ 

^^Li^^^i^^^irSr- -•---» -SK;  s 

Aorfolk  V.  Warren    12  C    r    T   Kyo      i    ^*'    '•  ,*'  '»■  "■  ii-:.  «e  South 
the  flow  of  water    hrouith  a  JiJ  fi  .h    r/'i'""  '°''  '-""'"^oce  wHh 

inferior  courl-.L" rot  ■,,i,^t,t™.3e<fltT.'*  "^""l  ""'t', '»  ""■ 
co.e^ta  ,„e«l„„.  M,cara  v.  .Z^.C^r^ ^'A^X:T:,  ZjfS^ 

Wf  claim  ol  rl,ht  wa,  «umc lent  hi,,  i„  jV  •  '  '  ™""  "  °""''«  »""• 
O  W  V  A)44  e^-  „i  "X  *■*•  ■"  "•  "■  •*>  Harnett  v.  Montsomerv  5 
Powell.  Mlf,^T  TO         *™''°'  '•  """•  •  ■='■  !'•  «8:  Stolworth^  " 

no.  Se~  .?*i,f';^;?7r™r,irz?""'^,'"" "'  ° ''"""  -^ """ " 

nmt  or  title   ma«t    really  come   in  question:    Re 
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Emory  v.  Barmtt,  4  C.  B.  N.  S.  42^;  Lillcy  v.  Unrvpy.  5  I>.  &  L. 
(M8:  R.  V.  Sniidford.  80  L.  T.  tlOl;  Ball  v.  tlie  G.  T.  Uy.  Co.,  Ifl  C. 
I'.  r(52.  See  Srnbrook  v.  Young,  14  A.  R.  97;  Evtrsficld  v.  Xtwmun, 
4  C.  H.  N.  S.  41S;  Richnnlw.n  v.  Jonkin,  10  P.  K.  2in2 ;  Ilfblliite  v. 
Ihiggun,  1  C.  L.  T.  lOS:  Re  Cmwfonl  v.  Senry,  17  O.  R.  74:  Re  Waring 
V.  Town  of  Hptoii.  2  ().  \V.  R.  92;  Re  Mobcrlpy  v.  Collingwuml.  25 
O.  R.  fi2.'i :  Re  Ilnmilton  v.  Oarnir,  12  O.  W.  R.  7.'W.  And  tlie  judge 
has  thp  right  to  proeoed  with  the  ensc  so  far  as  nf-fcssury  to  satisfy 
himself  as  to  the  inn-Ktion  of  jurisdirtion :  Re  Mobrrly  v.  ColUngwood. 
supra;   Barnt'tt   v.   Montgomery,   5   O.   W.   X.  8S4. 

U  there  are  disputpd  fnots*  or  a  qoptttion  an  to  the  proiior  inference 
from  nndisputpd  facts,  there  is  no  juriedi«;tion.  If  Ilie  facta  can  lead  to 
only  one  ooncliisioD,  and  thai  against  the  defendant,  then  there  is  no 
Bnoh  bona  fide  dis'^ite  as  will  ouHt  the  jurisdiction:  He  Moherly  v.  <'ol- 
linKwood.  25  O.  R.  fi2.~. 

The  word  "  land  "  means  the  incorporeal  hereditament  vested  in  the 
owner,  not  the  TcMcndam  to  be  made  l)y  the  payer:  Dean  of  Ely  v. 
Blis!?.  2  I>.  M.  &  «.  4.")0:  Irish  Land  CommiKsion  v.  (Jrant,  10  App.  Cas, 
2,"!.  Where  a  lessor  has  certain  rights  under  a  lease  and  sells,  the  mere 
proof  by  the  vendee  in  an  action  against  the  lessor  of  liis  paper  title  does 
not  cus't  the  jurisdiction:  see  Neads  v,  McMillan.  20  V.  C.  R.  41.';  R.  v. 
rriest,  W.  N.,  1887.  65.  Where  titc  question  was  whether  certain  rails 
forming  a  line  fence  jtut  by  mistake  on  another's  land  were  the  property 
of  the  party  putting  them  there,  title  to  land  was  not  in  question:  Re 
Bradshaw  v.  Duffv.  4  1'.  R.  'lO.  Tlie  terms  of  n  tenancy  do  not  form' 
matter  of  title :  Re  English  v.  MuIIioUand.  0  V.  R.  145 :  Re  Kniglit.  1  Ex. 
8(t2 :  nor  the  question  whether  the  right  to  impound  is  implied  from  a 
right  to  pasturage :  (Jraham  v.  Spettigne.  12  A.  R.  2G1 :  nor  is  the  ques- 
tion whether  a  municipality  ic.  bound  to  repair  a  road  :  Koiglit  v.  Me<iora 
(Tp.t,  11  <>.  R.  LIS:  14  A.  R.  112;  nor  whether  a  stream  is  navigable: 
Reecp  V.  Miller.  S  Q.  B.  D.  G2({.  The  plea  of  "  not  guilty  by  statute  "  in 
nn  action  against  a  rond  company  for  obstructing  the  How  of  water  does 
not  bring  title  to  land  in  quesiion  :  Overholt  v.  Paris  and  Dundas  Road 
Co..  7  ('.  P.  21)rt.  In  nn  aetioTi  for  false  imprisonment,  no  question  of 
title  can  arise:  Eversfield  v.  Newman.  4  C.  B.  N.  S.  418;  nor  In  an  action 
for  the  recovery  of  arrears  of  taxes,  unless  the  defendant  cannot  be  held 
liable  without  trying  the  question  of  title:  Re  South  Norfolk  v.  Warren. 
12  C.  L.  T.  .'>12 ;  see  Baddeley  v.  Denton.  4  Ex.  ."OS :  Gwynne  v.  Knighr. 
1  Ex.  802. 

Prooedare.— It  is  the  duty  of  the  judge  to  inquire  and  decide 
whether  title  Is  really  in  dispute,  but  his  decision  is  not  final :  Thompson 
V.  Ingham.  14  Q.  B.  D.  710;  Re  Emery  v.  Barnett.  4  C.  B.  N.  S.  423 :  an(( 
the  evidence  must  he  such  as  would  be  proper  to  submit  to  a  jury :  Re 
Huntsworth.  X\  I..  ,1.  ..I.  C.  131.  But  where  he  has  decided  upon  con- 
flicting evidence  the  superior  court  will  not  interfere  except  upon  very 
strong  grounds:  Re  Long  Point  Co.  v.  Anderson.  IS  A.  R.  408:  Re 
Bowen.  21  L.  .T.  Q.  B.  10;  Brown  v.  Cocking.  L.  R.  3  Q.  B.  672 :  Enraght 
v.  Lonl  Penzance.  7  App.  Cas.  240;  Macara  v.  Dines,  2  West  L.  T.  99. 

The  rule  laid  down  in  Re  Bushell  v.  Moss,  11  P.  R.  '^Jl,  Beems  wider 
than  that  of  the  other  cases.  If  the  claim  for  title  is  igpoied,  the  judge 
nhould  state  clearly  bia  grounds  for  so  doing:  Blrnie  v.  Marshall.  3."> 
L.  T.  373.  The  action  simply  stops  for  want  of  jurisdiction.  A  niui- 
mit  cannot  be  entered :  Lawford  v.  Partridge.  1  11.  &  N.  021.  But  the 
action  should  not  be  dismissed  but  mav  b<'  retnoved  to  the  Supreme  Court 
(if  Ontario  upon  such  terms  as  the  judge  thinks  fit :   section  60.     Tlio 


HEBEDITAMENT,  ETC. 


"■lint  >ak™  „l„o^  „  "Z  irTal      TW    L  ""?  I.l™'"^-  and  „„t  „p„„ 

■n"«tio,i,  l,„w„v,.r.  i..  It,,,  „,    i,,/":/;  »">•■  M.l'.  R.  312.     \V|„.n  the 
'"  e.,„„lr.  what  t,«k    ZVZJZ^  J"""    """''^""'-  >'  ''  '"""■""1 

|.f..hil.ition  will  be  e'»MHl,tccLl!t,TJ  ''""T-  '"  '""■'<'"•'  '"■<■■"> 
1-.  Speeilins,  17  Q.  B.  444-  Morto^  v    r  '■  ^  r''  "■  ''' '  '■»"'°°' 

AZOOptioila In     lliii    f    It 

.lieti,,,,,  though  th,.  ti  1,      ,  l'     !    ,'"?  '""""^  •'"'■»"  »"«»  ll<lve  juris- 

.» i»...i  by  ofer«ow,r'.i: :;;::,  '^,  ".r'nC^e';;^  .;};;;"■",  '■"  ^.-i^. 

r^.„,v„,||.  where  the  m,n,  elaltned  d.,e  Z T.  ;ed  ji  '  iTn    m,T 

..  ...ortKaeee  a«  part  „t  the'l^nd    °r  ?e„t  ,  lir  h"'"''  '".<■"""■«'  "^ 

■■'»"" ..V  "'lver,e  |,„r,|e,:  and  thoLt    for    p^»,  '"■?"''"'  "'^  '" 

to  eramlne  the  title  to  lan.l,  the  juSotion  !mi ''''^'T'  "  '"  ■><■«»««'? 
jollatemi  ..ne.tion  arisins  In  a  mn"ter  ooll^  "  '  ""l  "*  '"""^-  "  "  » 
MeKinley,  ]n  c.  P.  50.  eollnternl  to  the  action  :  Mun.ie  v. 

Ihlntf  r,^jTr"e*::;biJc'''ra;t\"7'„?Tn"he?,  '""'  ,"■""■"  ^  ">  """»'  '»<^'- 
Itself:  Moore  v.  Denn    2  B    &  P    "^T^  '"         °°'  ""  i"l'"i'»n';e 

no  i"rCsrn"\t,';;hihT"t;:7;':i^^^     "-  ""■'™»  »'■"  h... 

To„,.in,__.  ,„„e..  22  Q.  B. 'r.srn:::ri£vn  ^;  1^^^^^^^^ 

.■xereUable  within  theaame.'  I?"  L'o  IThin:"""  ""•  °""""'  '"•  »' 
mn>-  con.i,t  of  land.,  honaes.  jewel,  or  ,  ,e  i  L .  1 T"^"'*  ""'<■  "''I'l' 
thereto,  as  a   rent   issuing  out   of  tSLe  lands  '""  ,"""■">'■■« '"""leral 

."•Inttng  to  those  jewel.  rKerr^SJLkX"'"'?^  °'  °"   °™" 

:B2.      Rents,    rights    of    wsvLVl  ,■''''  '^'''■'"»"'""- ■I-''  I'll,  D 

dispnte  the  ™„r,  has  no  jnrlsdiei^on  ,}  I  T'"  ""'  '""  ''  "' 
O.  I..  R,  2.T0.     The  riclil  to  Lro  1h       ,'  ^™n<.'l,v    v.    .MaeDonell     1 

«  rlain,  ,„  „„  in™r  t„  h"rta..t,',"-''''i'.'"'Jl  "'""'"'"'■  '""  ''  -> 
Q-  B,  OftS.  Shonirt  there  he  TZITZ  V  ""»''l"«  -',  Butter,  1802.  1 
Ijeen  surrendered  so  a^o  make™  „f  u™':'"","  ","  '".  ""'■""■'■  "  <"•"  >«'< 
bo  omM-.Ke  Moherl.v  v,  "orn.7oo,r"To    n   i-I-     '"""""'''•'  «""<•< 

di«i™:'c^^rt"'s^,;^  rit"c'rS' '■'  °  '"^'"'"  """'"  "■'  i-"- 
•See  also  ;?<.  .Modorliek    and  Rjnll."2.)  O.  R.  4.-1.-, 
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Toll.— A  toll  is  defined  to  be  a  tax  paid  for  any  iiberty  or  privi- 
lege:— It  19  the  title  to  tlie  toll  that  must  come  in  question  to  oust  th« 
jurisdiction:  Hunt  v.  The  Great  Northern  Ry.  Co.,  10  C.  B.  004,  per 
Jervia,  C.J.,  and  WllliamB,  J.  The  charges  of  the  railway  company  Eoi 
eonvoynnee  of  goods  are  not  within  this  part  of  the  section :  lb.  Harbor 
rates  are  tolls :  R.  v.  Everett,  1  B.  &  B.  273 :  but  payments  to  a  railway 
company  for  use  of  locomotive  power,  as  distinguished  from  the  use  oi 
their  railway,  are  not:  Hunt  v.  Great  Northern  Ry.  Co.,  aupra.  The 
rieht  to  take  toll  under  an  Act  of  Parliament  must  clearly  appear,  and 
any  doubt  is  given  in  favor  of  the  public:  Stourbridge  Canal  Co.  v. 
Wheeley,  2  B.  &  Ad.  792.  A  mere  claim  of  right  to  toils  without  showing 
that  it  is  a  bona  fide  claim  would  not  oust  tlie  jurisdiction  of  the  court : 
R.  V.  Hampshire  Jus.,  3  Dowl.  47. 

Cnitom. — This  limitiition  is  not  in  the  English  Act,  and  it  has  ther<- 
beeo  held  that  the  county  courts  may  try  a  disputed  custom:  Davis  v. 
Walton.  8  Er.  153.  The  word  appears  to  be  used  here  in  its  technical 
nense,  as  signifying  local  common  law :  Hammerton  v.  Honey,  24  W.  R. 
603 ;  Grand  Hotel  Co.  v.  CrijBs,  44  U.  C.  R.  169.  In  Talbot  v.  Poole,  l."* 
P.  R.  99,  the  court  of  appeal  held  that  what  is  meant  by  a  custom  is 
some  legal  custom  by  which  the  right  or  title  to  property  is  acquired  or 
on  which  it  depends  Inasmuch  as  a  custom  to  take  fish,  or  to  take 
water,  would  be  bad  as  a  profit  a  prendre,  the  jurisdiction  of  the  division 
courts  would  not  be  excluded  by  setting  it  up:  Lloyd  v.  Jones,  5  D.  &  I.. 
784.  It  is  doubtful  if  a  custom  can  be  proved  in  this  province,  there 
being  no  "  time  immemorial "  on  which  to  found  it :  Grand  Hotel  Co.  v. 
Press,  44  U.  C.  R.  153. 

FrmnohiH.— An  incorporeal  herditamcnt  synonymous  with  liberty 
A  royal  privilege  or  branch  of  the  Crown's  prerogative  subsisting  in  the 
bands  of  a  subject.  It  arises  either  from  royal  grants,  or  from  prescrip- 
tion which  presupposes  a  grant.  The  kinds  are  almost  infinite,  but  the 
principal  are  bodies-corporate,  the  right  to  hold  court-leets,  fairs,  markets, 
terries,  forests,  chases,  parks,  warrens,  fisheries.  The  remedy  for  dis- 
turbance is  an  action :  1  Step.  Com.  Also,  the  right  of  voting  at  an 
election  of  a  member  of  parliament :  Wharton,  313.  See  Anderson  v. 
Jellett,  0  8.  C.  R.  1. 

A  patent  is  a  franchise,  and  a  question  concerning  its  validity  cannot 
be  tried  in  the  Division  Court:  R.  v.  Co.  Ct.  Judge  of  Halifax  18i>l. 
2  Q.  B.  203. 

GUsfl  (b)— Valiaity  of  Devin.  *o.,  Dlipnted.  —  Wheneyei 
there  is  any  dispute  as  to  the  validity  of  any  devise,  bequest  or  limitation 
under  any  wiil  or  settlement,  then  the  jurisdiction  of  the  division  court 
to  inquire  into  the  same  is  at  an  end.  Where  the  validity  of  the  bequest 
was  not  disputed  and  no  question  had  been  raised  as  to  the  validity  of 
the  condition  in  the  will,  though  the  right  of  the  devisee  to  assign  and 
the  right  of  the  assignor  to  recover  under  the  assignment  were  disputed, 
the  jurisdiction  was  not  ousted:  Re  McGibbon  v.  Eager,  18  C.  L.  T.  311. 

Class  (o)— Mallolout  ProMontlon.— "  To  put  the  Criminal  Law 
in  force  maliciously,  and  without  any  reasonable  or  probable  cause,  is 
wrongful ;  and  if  thereby  another  is  prejudiced  in  property  or  person  then' 
is  that  conjunction  of  injury  and  loss  which  is  the  foundation  of  nri 
action : "  Addison  on  Torts,  nth  ed.,  199.  If  the  particulars  of  a  claim 
should  show  a  good  cause  of  action  for  false  imprisonment,  the  proceed- 
ings in  the  division  court  would  not  be  restrained,  because  the  judge  in 
giving  judgment,  used  expressions  Indicating  that  he  gave  damages  for 
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malicious  prosecution  :  Chlvera  v.  Savage,  5  E.  *  B.  087.  Should  the  he  61 
particular,  be  tramed  so  as  substantially  to  show  a  case  of  malicious 
prosecution  the  court  cannot  entprtaiu  It ;  Jones  v.  Currey  2  J.  M  i  p 
4,4.  In  Hunt  v.  North  StalTonishire  Ry.  Co..  2  H.  &  N.'  431.'  ilie  par- 
ticulars were  as  follows:  -£17  12s.  (Id.  being  tor  money,  paid  for 
loss  of  time  and  attendance  before  the  magistrates,  upon  a  complaint 
and  informatlM.  of  W.  on  behalf  of  the  defendants."  The  plaintiff  had 
been  summoned  before  the  magistrate  for  riding  in  a  railway  carriage 
without  having  paid  his  fare,  and  the  summons  was  dismissed  with 
costs,  and  the  action  was  brought  to  recover  the  expenses  occasioned 
by  such  summons.  It  was  held  that  the  action  was.  in  substance 
for  malicious  pro.ecutlon,  and  was  beyond  the  jurisdiction.  A  count 
that  the  defendant  caused  plaintiff  to  be  arrested  and  imprisoned  with- 
out reasonable  or  probable  cause,  on  a  false  and  malicious  charge  of 
felony,  IS  a  count  in  trespass  for  assault  and  false  imprisonment  and 
not  a  count  for  malicious  prosecution  t  Brandt  v.  Craddock,  27  I,  J  Ei 
?  ■  1,1""-  t"^"''  ^  "■  *  "•  »^>-  The  defendant's  wife  gave  the 
plaintiff  into  the  charge  of  a  constable  on  an  unfounded  charge  of  felonv 

cnutioned  by  flic  inspector  on  duly  that  he  would  not  Incur  the  respon- 
sibility of  detaining  the  plamlilt  unless  the  defendant  distinctly  charged 
him  with  felony  and  signed  the  charge  sheet;  the  defendant  signed  'he 
charge  sheet,  and  the  plaintiff  was  detained,  and  taken  next  morn  ng 
before  the  magistrates,  who  discharged  him.  The  plaintiff  took  out  a 
plaint  in  a  county  court  for  false  imprisonment,  accompanying  it  with  a 
notice,  whereby  he  expressly  disclaimed  any  cause  of  action,  in  respect 
of  the  malicious  prosecution.  The  judge,  erroneously  treating  the  sign- 
r?,f  J  .!  .  t"'".  '?'■'"'  °'  ""  commencement  of  a  malicious  prosecution, 
ruled  that  the  whole  was  one  continuous  transaction,  and  thai  the  false 
imprisonment  could  not  be  separated  from  the  rest,  and  consequently 
that  he  had  no  jurisdiction  and  nonsuited  the  plainllff.  The  court  of 
common  pleas,  on  appeal,  directed  a  new  trial:  Austin  v.  Dowling,  L  R 
.„„;k      ?V'  ;"'°°  '"'  '''"  imprisonment  Ilea  where  anyone  takes 

another  into  custody  or  gives  him  In  charge  of  a  constable  without  law- 

^lXt>TZ  '"'  '",  ■'"""■  l"'-/""""!""'  -"t  prove  that  plaintrff 
gave  him  in  charge.     In  an  action  for  malicious  prosecution  the  defend- 

upon  which  a  summons  or  warrant  may  have  issued. 

lih.ii!S^'".VT"-I'-  '',  l"""^""  '°  ""''"■  "  "■■'"™  'fntement  prima  facie 
UbellMis,  that  It  is  injurious  to  the  character  or  credit  (domestic,  public 
or  professional)  of  the  person  concerning  whom  It  is  uttered,  or  in  any 
way  tend,  to  cause  men  to  shun  hi.  society,  or  to  bring  him  Into  hatred 
or  contempt  or  ridicule  When  we  call  a  statement  prima  facie  libellous 
we  do  not  mean  that  the  person  making  it  1,  necessarily  a  wrong-doer 
but  that  he  will  be  so  held  unless  the  statement  Is  found  to  be  within 
Mrae  recognixed  ground  of  justification  or  excuse:"   Poll«:k  on  Tons. 

^aa  ed.  1092.     See  Dickerson  v.  Radcliffe.  17  I'.  R.  41s. 

Ita«*«p._"  Slander  is  lin  aetioliable  wrong  when  special  damage 
Z„^  »'■<">-  to  have  followed  from  the  utterance  of  Ihe  w„r."s  ™T 
eirrrn  1    'f  V"  ""t  f"'""'"*  oases  :-Wherc  the  word,  impute  a 

criminal  offence;  where  they  Impute  having  a  contagious  disease  which 
would  cause  the  person  having  it  to  be  excluded  from  society  wliere  Ihev 
convey  a  chorge  of  unatnes,,  dishonesty,  or  incompetence  In  an  office 
profeSBion  or  rade:  in  short,  where  they  manifestly  tend  to  prejudice  a 
man  in  his  calling.    Spoken  words  which  afford  a  eau.e  of  action  with 
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niit  ittiHtt  c.f  H|)«-i-h)l  «lnniiij[<'  ure  tiaid  to  be  lutioiiabU'  per  ac;  the  thtory 
hfiug  rhnt  tlioir  tnidpnoy  to  injiirp  tin-  plnintilTK  rfimtutlon  is  »"  nmni- 
ffst  rlint  till-  law  ilopH  not  miuirc  ('vidcnrp  of  their  having  artually 
injured  it.  There  it*  imicli  eau»e.  however,  to  deem  this  and  other  like 
ren»on»  given  in  onr  modern  boolts  mere  iifterthoiiRhtH,  devined  to  juntify 
the  reHiilt  of  hi»t«»rii-ai  acciil.nt ;  a  thing  so  common  in  current  exposi- 
tions of  EngiiBli  law  l  .  it  we  need  not  dwell  upon  this  example  of  it:" 
Pollock  on  TortB,  200;  Roscop'b  N.  P.  865.  St-e  also  Odgere  on  Libel  and 
Slander,  4th  e<l. :  U.S.O.  lOH,  c.  71. 

Crlmlmal  CoBTersatlon. — "  Afcainct  an  adnlten'r  the  husband  had 
an  action  at  common  law,  commonly  ktmwn  flu  an  action  of  criminal 
uonversni  >n.  In  form  it  was  generally  treBptiw-*  ij  ft  nnnit.  on  the  theory 
that  '  a  wife  is  not.  as  regardc  her  hiisband.  a  fre.'  ani-nt  or  separate  p-r- 
Bon.'  ami  therefore  her  consent  was  immaterial,  and  the  husband  might 
Mie  the  ndulterer  as  he  might  have  sued  any  mere  trespasser  who  beat, 
imprisoned  or  carried  away  his  wife  against  lior  will : "  I'ollock  nn  Torts. 
IIHI.  197. 

Strict  proof  of  the  marfiage  in  such  cases  is  necessary:  Taylor  on 
Rv.  Sth  Ed.,  190,  101. 

Seduction.— This  cause  of  action  is  also  excluded  from  the  juris- 
iliclion  of  the  division  conrt :  Meyer  v.  Bell,  13  O.  R.  35:  Appleby  v. 
Franklin.  17  i}.  B.  D.  aS.     See  R.S.O.  1914,  c.  72. 

Breach  of  Promise  of  MnrrlaEe.— It  will  be  seen,  too,  that  the 
action  of  breach  of  promise  ..f  marriage  is  also  specially  excluded  from 
ilivisioo  court  jurisdiction.  It  is  unnecessary  to  enlarge  upon  this  form 
nf  action. 

Glaai  (d)— Action  %KalMt  a  Justice  of  the  Peace.— The 
Criminal  Code,  sections  1143,  1144.  provides  as  follows: 

"1143.  Every  action  and  prosecution  against  any  person  for  any- 
thing purporting  to  be  done  in  pursuance  of  any  Act  of  the  Parliament 
of  Canada  relating  to  criminal  law.  shall,  nnless  otherwise  provided, 
be  laid  and  tried  in  the  district,  county  or  other  judicial  division  where 
the  act  wa-T  committed,  and  not  elsewhere,  and  shall  not  be  commenced 
except  within  six  months  next  after  the  act  committed." 

"1144.  Notice  in  writing  of  such  action  and  of  the  catise  thereof, 
shall  be  given  to  the  defendant  one  month  at  least  before  the  commence- 
ment of  the  action." 

These  sections  of  the  Criminal  Code  relate  only  to  such  actions  as 
sue  brought  against  justices  of  the  peace  and  other  official  persona  for 
something  alleged  to  have  been  done  by  them  amis*"  when  acting  under 
an  "Act  of  the  Parliament  of  <'anada  relating  i..  the  criminal  law." 
Of  any  such  action  justices  of  the  peace  and  other  official  persons  are 
►•ntitled  to  at  least  one  month's  notice.  If  the  notice  of  action  specities 
that  it  is  to  be  brought  in  a  division  court,  the  deiendant.  if  he  objects,  as 
he  may  under  s.  (il  (d).  to  its  being  so  brought,  should  serve  notice  to 
that  effect  on  the  plaintiff  after  receiving  the  notice,  or  if  he  waits  until 
after  the  action  is  brought  in  the  division  court,  he  should  file  and  serve 
notice  of  bis  objection  after  being  served  with  the  summons.  Tlie 
notice  of  objection  puts  an  end  to  the  division  court  proceedings  as  if 
they  had  never  been  begun:  Weston  v.  Sneyd.  1   II.  &  X.  793. 
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But  juMfcM  of  the  |ien«  ind  <th.r  „lliciiil  |„.f,„nii  mnv  bo  calli'd  fcc.  61. 

"i".'r    .".  I*    "'■"'  ''■;'"■"  "°''''''  ""•"•'■«  "'  Oiitiiri..  nu.l  niao  in r  Avti 

..f  tlio  Inrliunii'iit  of  Uiiiiadu  not  rrlutiiig  t„  tliv  iiiii.iiinl  Inw.  To  ncti.iDS 
brciRht  nmm.t  tllom  Uir  anjlliinB  clonp  iu  |,iir»liiiiice  of  thfir  .liltivi 
unifr  ,urh  «tntute»  ,„■  Arti  the  fon-goinit  |iroil,i„n«  of  the  Criniiiiul 
UKle  elo  not  miply.  Their  proteitlon  In  sueli  ea»e»  in  jtiven  by  the  nr.>- 
vinoiol  utatutp.  The  I'liblic  Alithoritle.  I'roteetion  Art.  B.S.O  1!114  e  S'l 
Seetion  13  (1)  of  tliia  Act  is  as  follow.:  '  ' 

1^  i„  n?.T.'"   ?"  '"■''""•  '""""'•""""■  ■"•  "111"  V'l- It  .linll  lie  or 

be  inntiluted  nitnin.t  nnj-  lien.on  for  nn  net  done  in  |iiir»llanee  or  execu- 
tioi,  or  HitendiKi  esmition  of  „ny  stntute.  or  of  nnv  |iliblie  dutv  or 
iinthontj-,  or  in  re.|ieet  of  any  nileced  neiieet  „r  defilnlt  in  the  eieeu- 
tion  of  nny  siieh  .tiitute,  duty  or  authority,  nnle,,  it  ia  eomnienwi  within 
cix  months  nest  after  the  art.  neelert  or  default  eomiilnined  of.  or  in  cii«e 
thereof'"""""'  °    ^'^"'^  °'  ''""""""■  "■'"''"  «'•''  mimtht  aftsr  the  cea»in. 

This  seetion.  it  will  be  observed,  makes  no  refereni^e  to  one  month's 
notice.  Tliere  was  such  a  |irovish,n  in  Il.S.O.  1S1P7.  e.  «S.  «.  H  but  the 
liresent  I'ubl.c  Authorities  Protection  Act  (R.S.O.  1!1U  e  SO)  omitVit 
and  notice  of  action  Is  not  now  a  condition  iireci^deiit  to  the  brinsina  of 
such  action.  But  section  l.T  O)  of  tlie  Public  Aiitliorities  Act.  ,»o,. 
provides  the  following  siibstif      for  formal  notice :  •     ";    ■. 

,1,     A  ',"*,"•  "'  "'£,  ""'"i""  "f  >!■'■  fiHirt.  the  111 tiir  has  not  Riven 

the  defendant  a  suUeient  opportunity  of  lenderins  amends  before  the 
commencement  of  the  proccclinj  tlie  court  may  award  to  tie  iSuali  n? 
co«t«  to  be  taxed  as   between  solicitor  and  client." 

A  sufficient  opportunity  of  tenderiuB  amends  implies  a  notice  and 
such  notice  would  necessarily  ref.r  to  an  action  to  be  brought  in  default 
of  sufficient  amends  being  tendered.  Also  it  the  amount  to  be  .eeovered 
IS  within  the  conrmetence  of  a  division  raurt  and  the  nanplainine  party 

wishes  to  place  himself  iu  an  advanlageol sith.n  with   referenc,.  to 

costs  (iidc  m/™)  tlie  notice  will  necessarily  speci.y  that  the  action  la 
to  be  brought  in  the  division  court.  In  such  circumstan,-es  the  defendant 
would  be  iu  the  same  position  as  it  he  were  being  proceeded  against  for 
anything  purporlmg  to  be  done  in  pursuance  of  nny  Act  o,  the 
Parliament  of  Canada  relating  to  the  criminal  law  •  so  far  as  mnkim 
his  objection  iindcr  section  «1  (d)  is  concerned,  and  he  could  serve 
noti«.  of  hi,  objection  either  after  receiving  notice  of  the  intended  action 
or  wait  until  after  he  had  been  «.rved  with  the  summons  before  so  doing 
A  sufficient  opportunity  of  tendering  amends  implies  a  reasonable 
!ir;e""  ,l"  »■'";"'>■  "/'""unable  time  would  deiajnd  upon  circnra- 
stniic™ .  the  result  is  that  the  t.mc  for  giving  notice  i.  now  an  indefinite 
period  instead  of  the  fixed  period  formerly  provided. 

Aet.    In    napeot    of    wklch    Proteotlon    !•    A«opd«d.— The 

protection  is  intended  for  those  who  are  in  the  wrong.  No  proter-tion 
IS  retiinred  by  a  person  who  has  acted  perfectly  right :  Itead  v.  Cokcr  17 
.lur  .««!;  the  protection  applies  where  a  man  endeavors,  tliougb  unsuc 
.■e.sf.ill.y.  to  follow  the  Act:  ,I,M.;  iietua  bona  tide  belief  is  siiflieient  to 
enti  le  a  man  to  protecth.n  although  there  may  not  have  been  reasonable 
t-rollnd  f.ir  such  belief:  Booth  v.  Hive.  10  C.  B.  827:  Read  V  Toiler 
„.pro,  :jliighe»  V.  Buckiiind.  lo  M.  &  W.  .m :  RobeHs  rOrT-hard.  2 
II.  &  (.  ,00;  but  the  question  whether  he  had  reasonable  ground  for 
belief  may  be  taken  into  con.idernth.n  in  determining  whether  he  acted 
bona  fide  or  not:  Per  .Maule  .7..  in  Read  v.  Coker   u„„ra)  ;  if  the  art 
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doue  wan  (tuch  that  no  reosoDable  man  could,  in  doing  it,  be  luppoaed  to 
have  acted  bona  Gde,  there  would  be  no  protection :  Cann  v.  Clapperton. 
10  Ad.  &  El.  582  (580)  ;  Jones  v.  Gooday,  9  M.  &  W.  736  (745)  ;  be 
must  honeirtly  intend  to  put  the  law  in  motion  and  really  believe  in  the 
existence  of  a  state  o(  (acts  which  if  they  existed  would  have  justified 
him  in  doing  it:  Heath  v.  Brewer,  15  C.  B,  n.  b.  803 ;  Hulsbuk-y,  xxiil.  s. 
685:  see  also  Hermann  v.  Seneschal.  13  C.  B.  N.  8.  392;  Cbamberlain  v. 
King,  I-.  R.  6  C.  P.  474;  Griffith  v,  Taylor.  2  C.  T.  D.  IM ;  Wheatcroft 
v.  Matlock.  52  U  T.  356;  I^a  v.  Fac*>y,  19  Q.  B.  D.  352;  Graham  v. 
Mayor  of  Newcastle,  1803.  1  Q.  B.  643  (647). 

One  Moatk's  Ifotie*.— See  notes  to  section  20. 

Coats. — If  the  plaintiff  brings  the  action  in  other  than  tlie  divi 
slon  court  and  only  n-covera  an  amount  within  the  jurisdiction  of  the 
latter  court,  he  can  only  have  i-odts  on  the  divioion  court  scale:  Ireland 
V.  relntior.  11  P.  R.  403;  unless  of  couroe  tlie  defendant  objected  to 
being  HUcd  in  the  division  court. 

If  tk«  Jnntioe  Objeets.— If  the  defendant  objects  to  being  sued  hi 
the  division  court,  he  should  serve  notice  to  that  effect  on  the  plaintiff 
either  after  receiving  the  notice  of  action  or  by  filing  and  serving  notice 
of  objection  in  the  action  after  being  served  with  the  summons.  Thf 
notice  of  objection  puts  an  end  to  the  division  court  proceedings  bl  ii 
they  had  never  been  begun :  Weaton  v.  Sneyd,  1  H.  &  N.  705. 

The   PvbUe  Antborltlea'    FroteetloB  Aet,   R.S.O.    1914.   e. 

89, — The  Act  contains  many  imiwrtant  provisions  for  the  protection  of 
public  officials.  It  protects  "any  person  for  tn(tr  alia  an  act  done  in 
pursuance  or  execution  or  intpnc'^d  execution  of  any  puhlic  dutp,"  which 
would  include  a  bailiff  of  a  division  court  and  constable  as  well  as  a 
justice  of  the  peace.  Rome  of  tlie  provinions  of  the  Act  relate  specifi- 
cally to  bailiffs  of  division  courts. 

ClftM  (e)— Aetlons  on  ■nperlor  Court  JnAKmenta.— A  divi- 
sion court  has  jurisdiction  to  entertain  an  action  upon  a  judgment  of  a 
superior  court:  K  ■■  Kberts  v.  Brooke.  11  P.  R.  206:  Aldrich  v.  Aldrich. 
23  O.  ft.  374:  but  no^  if  execution  may  be  issued  thereon  in  the  supreme 
court  or  county  court :  section  61  (e)  :  and  this  sub-section  practically 
prohibits  the  bringing  of  an  action  in  the  division  court  upon  any  judg- 
ment, decree  or  order  of  the  supreme  court  or  county  court.  It  Is  n<> 
doubt  intended  to  prevent  iiroceedings  under  the  judgment  summons 
dauses  from  being  invoked  to  aid  persons  having  judgments  or  decrees  in 
the  higher  courts  upon  mortgages  of  real  estate  and  similar  securiti.'s. 
upon  which  it  was  found  difticult  to  realize  except  by  harrassing  tli-' 
unfortunate  judgment  debtor  by  judgment  summons  proceedings.  These 
proceedings  will  be  effectually  barred  by  this  provision.  See  also  notes 
to  section  8.  ante. 

An  action  cannot  be  brought  in  a  higher  court  on  a  division  court 
judgment :  Crowe  v.  Graham.  22  O.  L.  R.  145. 

Farther  Exceptions  from  D.  C.  Jurlsdlotlon.— Former  Divi 
sioti  Courts  Acts  expressly  excluded  from  the  jurisdiction  of  the  comt 
the  following  additional  classes  of  cases. 

These  exceptions  have  been  omitted  from  the  recent  statute  as  al^" 
from  the  present  statute  as  being  unnecessary  to  be  expressly  mentioned, 
inasmuch  as  they  are  either  excluded  by  some  other  statute  or  are  otlior 
wise  not  recoeuiznble  as  actionable. 
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-The  deflnitiun  of  a  guinbtiiic  debt  li   >mt  See.  «l. 


(I>  OaMbUmc  D<bt<.- 

given  in  any  reported  caic. 

It  l«  mibmltied  that  a  mmbllnj  debt  !■  "any  »nni  due  a>  a  re.ult  o( 
a  wager,  or  bel.  or  game  of  chance  or  skill."  A  wager  or  bet  ii  detned 
a<  a  contract  entered  Into  without  color  of  fniu<l  between  two  of  more 
persona  for  a  gowl  consideration  and  upon  mutniil  promise  to  pa;  a 
stipulated  sum  of  money,  or  to  deliver  some  other  thing,  lo  each  other 
according  as  some  proposed  and  equally  uncerlnin  contingency  should 
happen,  within  the  terms  upon  which  the  eonlract  was  made:  2  Chltt 
Stnls.  3rd  ed.  aamina,  p.  270.  note  h:  Bank  of  Toronto  v.  McDougall, 
M  C.  F.  J40 :  Carlill  v.  Carbolic  Smoke  Hall  Co..  180L',  2  Q.  B.  4S4, 

«  ./"  "^SSIi"'!  '"'  "?''  °'  """I""  "■"'  wagering  are  void:  F.irget  v. 
Ostigny,  1800.  A.  C.  ,118;  Be  Summerfeldt  v.  Wort.  12  O  R  48  ■ 
Anderson  v.  Oalbralth.  10  U.  C.  R.  57;  Battershy  v.  ODell  23  r  C  R 
«82 ;  Davis  V.  Hewitt,  »  O.  B.  435.  >  ■  ^    ■». 

In  Summerfeldt  v.  Worts,  tuprn.  a  sura  due  on  a  cheque  given  for 
losses  in  matching  coppers,  was  held  to  be  clearly  a  gambling  debt. 

In  an  action  against  the  maker  of  a  note  for  value,  payable  lo  bearer, 
and  trnnsferred  to  the  plaintiff  for  value  after  It  was  due,  it  was  held  no 
defence  to  the  plalntirs  transferor,  that  he  received  It  In  payment  of  a 
gambling  debt:  B.  *  J.  533;  Burr  v.  Marsh,  .M.  T.  4  Vic    "^  '       '  °'  " 

,nn  •*"^°""''«  '»  "i«  Common  Ijiw  of  England,  altered  by  S  and  0  V  e 
<»»""  force  In  this  Province),  an  action  might  be  maintained  on  a 
wager,  although  (he  parties  had  no  previous  Interest  in  the  question  on 
which  it  was  laid.  If  It  was  not  against  the  interest  or  feelings  of  third 
persons,  and  did  not  lead  to  indecent  evidence,  and  was  not  contrary  to 
public  policy:  Thackoorseydass  v.  DhoudmuU,  6  Moo.  P.  0.  300. 

A  v2:°.Tl°i  "?..'*  '°»'°'»'°«'  by  A.  against  B.  on  a  wager  in  which 
A  bet.  that  B.  will,  and  B.  that  he  will  not  pass  his  examination  as  an 
attorney,  inasmuch  as  B.  haa  the  power  of  determining  the  wager  in  hia 
own  favor:  Fisher  v.  Waltham,  4  Q.  B.  880. 

A  cheque  given  partly  in  payment  of  money  lent  by  the  payee  to 

M  hft^'JiilS  T^l'  "  '"'."  i?  ■""■  "'  '»"■'•"«  '"^  "  <»  <"«  balance 
to  be  applied  by  the  payee  in  discharging  the  makers  debts  incurred  in 
Playing  that  game,  was  held  to  be  given  for  an  illegal  consideration  and 
an  action  on  it  could  not  be  maintained :  King  v.  Kemp.  8  I,.  T  25,^  not 
followed ;  Moulis  v.  Owen  1907.  I  K.  B.  746.  ' 

An  "grwment  in  the  nature  of  a  bargain,  but  which  is  in  reality  a 
bet,  IS  invalid :  Ronrke  v.  Short,  5  E.  4  B.  004. 

h.1,  [Jbe  employment  of  an  agent  to  make  a  bet  in  his  own  name,  on 
behalf  of  bis  principal,  implies  an  authority  to  pay  the  bet  If  loat  and 
on  the  making  01  the  bet  that  authority  becomes  irrevocable :   Read   v 

O  BTli?.'i  S;  "v'?"'  '•■•  S;  "■  "  ""•  """«"  -  Savage  IS 
wS'  1  (3   B  41         "'  ™'"'°"-  "'  ■^••'■'  -*  I-  "f-  «22;  Knight  v.  Lee, 

Money  paid  in  discharge  of  a  lost  bet  made  for  another,  is  recoverable 
from  such  other  person ;  Oldham  v.  Ramwlen,  .12  I>.  T.  825. 

.1r..^.°1Z,  '"■°'  M°  T^''-  ""  borrower  lo  pay  a  bet.  which  he  had 
already  lost,  would  not,  it  is  submitted,  conslitute  a  gambling  debt  within 
he  meaning  of  this  section,  and  would  consequently  be  recoverable  by 
the  lender:  E*  parte  Pyke.  Re  Uster.  S  Ch.  D.  754. 

But  money  lent  for  the  purpose  of  playing  an  illegal  game  would  not 
he  recoverable:  McKinnell  t.  Robinson.  3  M  &  XT  434-  Carnev  v 
I'lummer,  1807,  1  Q.  B   aM  .  o  ...   «    ...  ,,n.   uarney   v. 
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MoDpy  IpdI  liy  a  IicpqimkI  inn-kecpt-r  for  th(^  piirponf  of  ennliling  a 
iunt  to  play  ao  unlawful  ftame,  contrary  to  his  Hociiw,  would  not  Im- 
recoverable  back :  Foot  v.  Baker,  Q  M.  &  O.  335. 

Ai  to  money  lent  for  ganibliog  punx>"«<<<  biit  not  bo  used  by  borrowtT'. 
aee  Tyler  v.  Carllile,  1  Amer.  St.  R.  301  (U.S.). 

A  bet  between  indlvldualfl  a:*  to  the  rexull  of  a  parliamentary  elec- 
tion la  illegal  and  the  plaintiff  cannot  rec-over  upon  a  claim  for  the 
amount  of  tbe  bet:  Ilarrin  r.  RIHott,  28  O.  U  R.  SiU;  but  when  the 
money  ban  been  paid  over  to  the  winner,  the  loaer  cannot  recover  from 
the  stakeholder  the  amount  dep^Milted  with  hiin,  the  partien  being  in  pari 
delicto,  and  the  illegal  net  having  been  |KTformed ;  Trebtlrork  \.  WhIhIi. 
21  A.  R.  55:  23  8.  C.  R.  tt»3. 

A  stake-holder  who  receives  bank  notes  n»>  money,  and  pays  them 
over  wrongfully  to  the  original  staker  after  he  has  lost  the  wager, 
is  answerable  to  the  winner  for  money  had  and  received  to  his  uw : 
I'ickard  v,  Bankett,  13  Kast  20.  Rut  if  he  pays  over  the  money  to  the 
party  who  baa  won,  be  in  not  liable  to  repay  it  to  any  person  whom- 
soever: Brandon  v.  Hibbert,  4  Camp.  37;  Brown  v.  Overbury,  11  Ex.  713. 
Where  A.  and  B.  depOMit  money  In  the  hands  of  a  stake-holder  to 
abide  tbe  event  of  a  boxing  match,  and  when  the  bettor  A.  claims  the 
whole  sum  from  tbe  stake-holder  and  threatens  him  with  an  action  if  he 
pays  it  over  to  B.,  which  he  nevertheless  does  acting  upon  the  decision 
of  the  umpire,  A.  is  entitled  to  recover  from  him  his  own  stakes  as  money 
had  and  received  to  his  own  use:  Hastelow  v.  Jackson,  8  B.  &  C  221. 
In  such  a  case  it  makes  no  difference  whether  the  wager  be  legal  or 
illega] :  "  The  authorities  show  must  conclusively  that  wbettier  a  wager 
be  legal  or  illegal  either  of  the  parties  to  It  may  withdraw  hts  deposit 
or  stake  from  the  hands  of  a  stakeholder  at  any  time  before  the  latter 
has  paid  It  over":  Per  Strong,  C.J..  in  Walsh  v.  Trebilcock,  23  S.  C.  R. 
p.  606.  It  would  be  otherwise  if  no  notice  was  given :  lb.  To  the  same 
effect  is  Diggle  v.  "iggs.  2  Ex.  T).  422 ;  Trimble  v.  Hill,  5  App.  Cas.  342 ; 
Hampden  v.  Walsh,  1  Q.  B.  D.  180.  See  also  hngne  v.  Mc4:'uish,  21 
N.  S.  Reps.  75.  An  action  cannot  be  maintained  for  money  due  under 
an  agreement  for  sale  and  purchase  of  wheat  on  the  wheat  market 
when  there  was  no  real  deal  or  transaction  in  wheat  between  the  parties : 
French  v.  Brink,  1  f>.  W.  X.  7H« :  Pearson  v.  Cun»nter.  35  S.  C.  R. 
380;  Beamish  v.  Richardson.  40  S.  C.  R.  505.  But  a  broker  who 
makes  an  actual  contract  of  purchase  and  sale  completed  by  delivery 
and  payment  on  behalf  of  a  principal  whose  object  was  merely  specu- 
lation, is  not  entering  into  a  gaming  contract:  Forget  v,  Ostigny,  1895. 
A.  C.  318. 

The  following  American  cases  are  referred  to  on  the  subject  oi 
gambling : 

"Gambling"  includes  playing  billiardi'  for  beer,  oysters  or  cigors : 
State  T.  Bishel.  30  Iowa  42:  Haui^berg  v.  f  eople,  35  Alh.  L.  J.  98. 

A  horse-race  is  a  gambling  device:  Jonepb  v.  Miller.  2  New  Mexico. 
G21. 

The  court  said  :  "  The  word  '  gambling  '  is  one  of  \-ery  general  appli- 
cation, and  is  not  restricted  lo  wagering  uiion  the  result  of  any  particular 
'game  or  games  of  chance.'  In  the  adjudicated  cases  on  this  subject  we 
End  that  judges  often  have  applied  this  word  imliscriminately  to  waner- 
iag  of  flU  kinds.  We  are  unable  to  discover  any  distinction  in  general 
principle  between  the  various  metho<is  that  may  be  adopted  for  deter- 
mining by  chance  who  is  the  winner  and  who  the  loser  of  a  bet — whether 
it  be  by  throwing  dice,  flipping  a  copper,  turning  a  card,  or  running  n 
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If  after  heartag  all  the  e,"de^c7«Al,r™H  „  '.,  '.''''"'''''°"  '"  ""■  ">"'■ 
that  the  liqaor.  were  nrt  drunk'n  ^UvZ  Ti  .T'-  f""  'L"'  '''■"'•'■^ 
had  the  riRht  to  ,Pll  the  same  aid  the  2  ?  ,  '  ",  "'"""  °""'™i»' 
had  jitriKdlrtion.  the  rau.e  Zn'rt  n,,,  l»  '"''Sf  .'><'!«"'i>"s  that  the  curt 
not  determine  on  "o  appltaH™  L  ,t,E  h^,'-'"""'-  •^°""'"  ™""  '''"■W 
hi.  tindin,,  on  the  naeSn  Xc?    ""'"'""™  »'  '"  "«  «'rreotne»,  of 
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riticb:  or  sPiBiTUOi't  Liquoi. 


The  quMtloo  wbrihrr  lh«  llquon  are  iplrltuoui  wlthla  the  deflnilioo 
llveD  in  the  Act  muet  be  dctermlaed  u  anj  other  qaettion  of  (act : 
llarria  t.  Jenne,  0  C.  B.  N.  8.  102. 

Although  "  t'ronh  "  waa  awom  to  be  a  kind  uf  beer,  the  court  would 
Dot  take  Judicial  notice  that  It  waa  Inloxlcatlns  or  iptriluoua:  R.  v. 
Beard.  13  O.  R.  00**. 

Liquor  onntalDinf  more  than  two  and  one-half  per  cent,  of  aioohol  ia 
to  b«  conplualveiy  doeoivd  to  be  intoxicating:  a.  2  (<)  of  the  ZJQUor 
Llcenae  Art  above  mentioned:  R.  v.  Wooten.  3S  C.  L.  J.  746;  B.  v. 
McLean,  30  C.  L.  J.  241;  but  llquora  containing  more  than  2H  per 
cent,  may  be  pati-nt  mediclnea  and  within  the  exreptlona  In  R.  8.  O., 
<r.  21R.  I.  178;  Ing  Kon  v.  Archibald,  17  O.  X«.  R.  484 ;  and  aee  alao 
■.R.   170.   et  acq.,  of  aame  Act. 

If  there  are  wTeral  ilema  In  the  bill,  and  the  Illegal  onea  are  Mpar- 
able  from  the  othen,  the  legal  onea  are  recoverable:  Gilpin  v,  Rendle,  1 
8elw7n'a  N.  V.  01. 

Where  money  !■  paid  generally  on  account,  without  any  apedflc 
appropriation  at  the  time  of  payment,  and  part  of  the  account  ia  illegal 
(being  a  demand  for  liquor  aold)  and  part  legal,  It  waa  laid  the  creditor 
would  have  the  right  to  apply  the  money  on  the  demand  for  liquor  aold : 
Philpott  V.  Jonea,  2  A.  *  G.  41 ;  Crulckahank  t.  Roae.  5  C.  ft  P.  10: 
Simpwju  V.  Ingham,  2  B.  ft  C.  p.  72;  Hooper  v.  Keay,  1  Q.  B.  D.  178; 
Klnnalrd  v.  Webeter,  10  Cb.  D.  130. 

Tawvn. — It  ia  lubmttted  that  tbla  wortl  mcana  a  licenaed  place, 
and  would  include  every  room,  cloaet,  cellar,  yard,  atable,  out-house, 
■bed  and  any  other  place  of  or  belonging  or  In  any  way  appertaining 
to  the  Uvern:  aee  RS.O..  1014.  c.  215.  a.  2  <h).  No  debt  could  be 
created  for  aale  of  llquora  drunk  anywhere  without  there  being  a 
licer^.  to  sell  there:  Ritchie  v.  Smith.  6  C.  B.  462.  In  an  action  for 
the  rfovery  of  the  price  of  liquor  aold  to  a  hotelkeeper.  It  was  held 
that  the  worda  "  liquor  drunk  in  a  tavern  or  ale-houae,"  meant  In  a 
tavern  or  ale-houae  of  the  vendor:  Re  McGorlick  v.  Ryall,  26  O.  R. 
435. 

A  tavern  la  defined  to  be  "  an  hotel,  inn  or  other  public  houae  of 
entertainment  kept  for  the  purpose  of  providing  refreabmentti  and  accom- 
modation which  shall  Include  board  and  lodging  for  the  public:"  The 
Liquor  License  Act,  a.  2  (o). 

Additions  to  licensed  premises  do  not  destroy  their  character,  the 
question  is.  are  they  substantially  the  same :  R.  v.  Raffles.  1  Q.  B.  D. 
207;  R.  V.  Smith,  15  I^  T.  178;  Stringer  v.  Huddersfield.  33  L.  T.  568. 

It  must  always  be  kept  in  view  that  in  order  to  oust  the  jurisdiction 
of  the  court,  the  liquors  sued  for  must  be  drunk  in  a  tavern.  Bee  a.  117 
of  above  Act 

A  person  licensed  to  sell  beer,  "to  be  drank  or  consumed  off  thp 
premises,"  who  supplied  a  pint  of  beer  to  a  traveller  who  aat  upon  a 
bench  placed  and  fastened  against  the  wall  of  the  houae,  returning  the 
mug  in  which  he  was  served,  was  held  to  have  b-en  properly  convicted 
of  selling  beer  to  be  drunk  on  the  premiaes:  Croiis  v.  Watts.  13  C.  B. 
\.  8.  230.  See  also  Bath  v.  White,  3  C.  P.  D.  17  5;  Brigden  v.  IleiuheB. 
1  Q.  B.  D.  330:  R.  v.  Palmer,  46  U.  C.  R.  262. 

But  ale  handed  through  a  window  to  a  c««lomer  who  called  for  it 
and  drank  part  of  it  whilst  standing  on  the  highway,  was  held  not  to 
have  been  sold  *'  to  be  consumed  on  the  premises,"  though  he  drank  the 
remainder  whilst  Mttinj  on  the  window  sill  of  the  house:  Deal  v.  Scho- 
field,  L.  R.  3  Q.  B.  8. 
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(i)  A  pergonal  action  if  „l|  the  parties  consent  thereto 

'"J!$m; '"" '"" '"'"""'  ^"""'^•' "-« ""'"- 

U)  An  action  on  .  claim  or  demand  of  debt,  account  „, 
breach  0    contract,  or  covenant,  or  monev  de- 
mand, whether  payable  in  money  or  otherwiae, 
r,cr,   iln""™"'  "  '"''"™  '■'""■^'i  doe,  no 
m^ttled^account  the  whole  account  d.e,  not  ex- 

(d)  An  action  for  the  recovery  of  a  debt  or  money  de- 
mand where  the  amount  claimed,  exclusive  of  in- 
terest whether  the  interest  is  payable  by  contract 
or  as  damages,  does  not  cireed  »2n«  and  the 
amount  claimed  is 

(i.)  Ascertained  by  the  signature  of  the  de- 
fendant or  of  the  person  whom  as  ex- 
ecutor or  administrator  he  represents 
or —  ' 

(ii.)  The  balance  of  an  amount  not  exceed- 
ing $«0(l,  which  amount  is  so  ascertaine.l 
or — 
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(iii.)   The  btlincr  of  an  iiiiiniiiit  to  Meet- 
tallied  which  iliil  not  excwd  1400  and 
the  plaiDtiif  abandon!  the  excen  over 
1300. 
An  amount  thall  not  be  deemed  to  be  n  aicer- 
taincd  wliere  it  ii  newnary  for  the  plaintiff  to 
(jive  otiier  and  extrinsif  evidenie  lieyond  tlie  pro- 
durtiun  o?  a  document  and  prmif  of  the  »ign«- 
turc  to  it. 
Till'  jurisdiction  conferred  lij  thi»  rlaii»e  «liall  apply 
to  claima  and  proceedinKi  againat  an  alwrnndiiig 
debtor, 

Rpf  wrtiuii  100  nnd   iiotPR  therrt". 

(»)  An  action  or  cmiteatation  fur  tlic  di'tcrniinaliun  of 
the  right  of  a  creditor  to  rank  upon  an  iniolvent 
estate  where  the  claim  of  the  creditor  diic»  not 
exceed  t60. 

(2)  ClaimB  combining 

(a)  Causes  of  action  in  respect  of  which  the  juriadii- 

tion  is  by  subsection  1  limited  to  WO,  hereinafter 
referred  to  as  class  (a) ; 

(b)  Causes  of  action   in   respect  of  which   the  juris- 

diction is  by  Buliwction  1  limited  to  $100,  here- 
inafter referred  to  as  class  (ft) ; 

(c)  Causes  of  action  in  respect  of  which  the  jurisilic- 

tion  is  by  subsection  1  limited  to  $500,  herein- 
after referred  to  as  claas  (c). 
may  be  joined  in  one  action ;  provided  that  the  whole  amounl 
rlaimed  in  respect  of  e'ass  (o)  does  not  exceed  $60 ;  and  tluu 
(he  whole  amount  claimed  in  respect  of  classes  (a)  and  (b) 
combined,  or  in  respect  oi  class  {b).  where  no  rlaim  is'madc 
in  respect  of  class  (a),  does  not  exceed  $1 .3,  and  that  the  whole 
amount  claimed  in  respect  of  classes  (a)  and  (c)  or  (6)  and 
(c)  combined,  does  not  exceed  $800.  and  that  in  respect  of 
classes  (b)  and  (c)  combined,  the  whole  amount  claimed  in 
respect  of  class  (J)  does  not  exceed  $100. 

(.3)  The  findings  of  the  court  upon  claims  so  joined  shall 

leparate. 
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breach  of  contract,  wilful  or  not,  ii  the  breach  of  duties  which  the  partieii 
have  fixed  for  themselve* :"  Pollock  on  Torts,  9th  ed.,  p.  3. 

Under  section  6S  every  division  court  is  now  empowered  in  all 
actiooa  within  its  jurisdiction,  to  grant  relief,  redress  or  remedy,  or 
combination  of  remedies,  absolute  or  conditional,  including  relief  against 
penalties  and  forfeitures  in  as  full  and  ample  a  manner  as  might  be  done 
in  the  like  case  by  the  supreme  court. 

But  the  relief  can  only  be  given  as  an  incident  to  a  cause  of  at-'tion 
within  the  jurisdiction.  X  division  court  has  no  jurisdiction  to  decree 
the  specific  performance  of  an  agreement;  so  that  a  claim  for  rent  of 
premises  for  a  period  during  which  the;  are  not  occupied  by  the  defend- 
ant, aad  where  there  is  no  legal  tenancy,  but  a  mere  right  to  enforce  an 
agreement  for  a  term,  is  beyond  the  jurisdiction :  Foster  v.  Reeves,  18&2 
2  Q.  B.  255.  And  so  is  an  action  to  recover  back  money  paid  under  the 
terms  of  an  instrument,  on  the  ground  that  the  instrument,  by  fraud  or 
mistake,  does  not  set  forth  the  true  agreement:  Crayston  v.  Massey-Har- 
ris  Co.,  12  Mao.  L.  B.  165.  It  may  lie  questionable,  on  these  authorities, 
whether  such  equitable  claims  as  were  held  to  be  recoverable  in  Re 
Legarie  v.  Canada  Loan  knd  Banking  Co.,  11  P.  B.  512,  and  Re  Mc- 
Gibbon  v.  Eager,  18  C.  U  T,  311,  are  within  the  jurisdiction.  See 
notes  to  fl.  65. 

Although  the  claim  in  detinue  is  for  a  return  ,of  the  goods  or  their 
value,  it  is  a  personal  action:  Lucas  v.  Elliott,  9  U.  C.  L.  J.  147;  and 
the  value  of  the  goods  sought  to  be  recovered  is  the  test  of  jurisdiction : 
see  Taylor  v.  Addyman.  13  C.  B.  N.  S.  309 :  leader  t.  Rhy^  10  C.  B. 
N.  S.  369 ;  Clegg  v.  Baretta,  56  L.  T.  775.  Sueb  an  action  is  founded  on 
tort:  Bryant  v.  Herbert,  3  C.  P.  D.  689.  In  actions  of  detinue 
the  court  may  order  specific  delivery  of  the  chattel  detained,  without 
giving  the  defendant  the  option  of  detaining  the  chattel  upon  paying  its 
assessed  value :  see  Wlnfield  v.  Boothroy,  54  L.  T.  574.  In  such  acticms 
the  value  of  the  chattel  should  be  expressed  in  the  judgment :  see  Chilton 
V.  Carrington,  15  C.  B.  730;  Corbin  v.  Jjewin,  W.  N.  1884  p.  62. 

Where  the  plaintiff  claims  only  $60,  and  the  evidence  at  the  trial 
shows  damages  for  a  larger  sum  the  jurisdiction  is  not  ousted :  Bodger 
V.  Nicholls,  58  L.  T.  441. 

A  husliand  is  liable  for  his  wife's  torts  if  they  were  married  iwfor*" 
the  1st  July,  1884:  Traviss  v.  Hales,  6  O.  L.  R.  574.  For  liability  of 
husband  for  debts  incurred  by  wife,  see  Scott  v.  Allen,  26  O.  L.  R.  571. 

A  lunatic  is  liable  for  his  torts  unless  be  1^  utterly  unconscious  of 
any  wrong:  Stanley  v.  Hays,  8  O.  L.  R.  81. 

A  parent  is  not  at  common  law  legally  responsible  for  the  torts  of 
his  infant  child.  Quare  whether,  if  a  parent  had  notice  of  a  vicious 
propensity  of  child  and  did  nothing  to  prevent  it,  he  would  be  liable  for 
negligence  in  respect  of  the  child's  misconduct:  Corby  v,  Foster,  20 
O.  L.  R.  83:  Thibodeau  v.  Cheff,  24  O.  L.  R.  214. 

The  liability  of  persons  keeping  animals   naturally  wild  and   niiH- 

chievous  is  discussed  in  Connor  v.  The  Princess  Theatre,  27  O.  L.  R.  466. 

As   to  the  rights  of  persons   killing  dogs  found   running  at  large. 

under  a  municipal  by-law  passed  under  the  authority   of  R.S.O.   1914. 

c.  246.  SB.  9  to  11,  see  McNair  v.  Collins,  27  O.  L.  R.  44. 

There  is  often  difficulty  in  determining  whether  the  action  is  one  of 
contract  or  of  tort.  The  rule  is  laid  down  in  Turner  v.  Stallibrass.  189H 
1  Q.  B.  56,  that  "  if  the  plaintiff,  in  order  to  shew  a  cause  of  action. 
must  rely  on  a  contract,  the  action  is  one  founded  on  contract ;  other 
wise  it  is  one  of  tort."     Therefore  when  a  relation  of  bailor  and  bailee 
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bre.ch  of  contr.ct  (action  in  contrtct)   and  bpeacli  of  a  dntt  .H.in^ 

dnt;  .hfr^  ™..Tt.'  '•  -*'"«"'«''  i»  ■■«"'?  »11  caae.  of  breach  of 
Mrtl«  v^tTh  ^  """.t  ■"eocdmt  conaenaual  relation  between  the 
h^»ir  J  '°  T?  **"  rel«tlonihip  i,  eetablUhed.  and  there  i.  a 

^^4  J    1  19  T  i"   n  „  bS'°'  1"^  ',''•  =•  »'^  <«!«'  ■•  <^'  PWii. 

ir™„\,     V  ,   i         "•  ''*'■     ■*»   "'■"»■'  "Uainit  an   nttomej   for 

SS.  ^1  T  '.u°  "^'r  '°  ""•'■  '"''»•"  "•  O'Connor,  23  O.  L.  R 
W:  but  where  the  action  i.  for  breach  of  n  pMitive  c^ntraci  to  do 
^e  .pecllic  act,  the  action  i,  in  contract:  Burke  v.  Shaver,  20  O  1°  R 
houMtElch  ^A"?  ■"*■'  "t""'  '"'  "">•"'<'»'  '«"°v,n,  axture,  from 
Tn  tfrt  notwi.h.t.nj''"'rr''''  ^"^  ,'"  '"-  '"  '•'■'°««  "'•  ■»  »«'»» 
1902^  K  R  «?,  r  the  agreement  fop  the  leaw:  Sach,  v.  Hend.nK.n, 
tooth  br."  ™L  »'*>''°,W"lM' «  dentiet  for  unskilfully  extracting 
h^d  f„i«ii^  '''"'"•  Pr<>«»»"  wa.  held  an  action  In  tort.  Defendant 
had  fulfilled  h«  contract  to  extract  painlearir  but  had  broken  hi,  generi 
iZ  ^  «';,"  '"^"•"  "<"•"»■"  »'  'he  tooth  in  plaintir.  ja™ 
Edward.  J-  M-nan.  1908  1  K.  B  1002.  But  aee  Steije.\.  Ingp^m  Tq 
1.  I..  K.  535.  where  Phillimote.  J,,  after  reviewini  the  caaea  held  that 
■"kX  "'d'Jh^,''""  '"!<*'•  "■•.•"""■■'«  »'  «■»  .oSab;'!""?^ 
™re  .„H  Urn  ■  ',1°  '"v"™  ■''"'°''  "  "f'bitect  for  not  ueing  due 

cr.  UoJIand,  Jurisprudence,  10th  ed.,  247. 

„.  /l!!  "f"°°  "«?'''»t  »  railway  company  for  delivering  goods  to  Insol- 
in  tor7°'&f  '""iS";,"'?  i"  ■»"''t«nnanded  delivery  is  an  .ctr„ 
in  tort:   Pontifei  v.  Midland   Ry.  Q)..  3  Q.  B.  D.  23-   but  an  action 

„T™«r"acI"S"'i'°'  "S^'T  '°  '""■"'  ^'  —  ^W  t"be  fou"  eS 
on  contract :  Fleming  v.  Manchester  and  Shefleld  Ry.  Co.,  4  Q.  B  D  81  • 

•Mn!  k    .    .   ■'  V  »""«"«=■•  '»■•  "nisfcaaance  or  positive   negligence  by 

«.';  ,,\  T„3  ^^'  ^'''"  '•  Southend.  1905.  2  K.  B.  1-  Kellv  v 
Metropolitan,  18^1  Q.  b.  .M4:  see  also  Wilkin«,n  v.  Cnadiak  ixprji 

>.  v.,  1.  a.,  .1  u,  I,.  H.  388;  Pollock  on  Torts,  9th  ed.,  pp.  S48.  850. 

OUa.  <b)  0<n...t  tkant.  !»  Writim,.-Section  62    (1.  b). 

.he  ^J:;1£:,,'VZ  ^"n'fn'i^Sn'g^hTcS.""'  "  '•  ■"■"■°*«"'  "" 
Ae  to  requisites  of  consent :  ace  notes  to  sections  82  and  107. 

wherf  ™e™"I,e"'"'5  ^  "■  '>■  "'™'"  "  "'  '"i™"  '•-  c<">tract. 
^ZrS  JT  ■  ,',  damages,  not  exceeding  $100,  are  sought  to  b. 
recovered    Morns  v.  Cameron.  12  C.  P.  422;  O'Brien  v.  Irving   7  P    R 

Baluoa  of  u  Unaattlad  Aoeout— By  ,19  Vic  c   15   «   2   th. 
r."^   .n'S  T""":?  '"SS"^',  ""'"■"'>'«  into,  was  i„cre«,i'i,^m%^ 

OS  the  maximum  amount  of  an  unsettled  account. 
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A  wttled  Bccouot  U  the  lame  is  an  account  stated,  and  "  an  account 
atated  is  a  settlement  of  accounta  in  which  both  parties  or  their  agents 
agree  upon  the  amount  due  from  the  one  to  the  other  " :  Bates  t.  Townley* 
2  Exch.  152 ;  an  account  stated  and  settled  "  renerelly  takes  place  after 
the  contracting  of  the  debt  or  obligation,  a  kind  of  reckoning  up  between 
debtor  and  creditor  of  the  state  of  accounta  between  them:"  Ostrom  t. 
Benjamin,  21  A.  R.  467  <469)  ;  see  DougaU  t.  Leggo,  Weet.  L.  T.  303, 
246;  Lovell  t.  Phillipa.  0  O.  L.  R  235.  The  ascertainment  of  the  amount 
by  the  act  of  the  parties  may  be  the  same  thing  as  a  statement  of  the 
account  by  them :  Watson  v.  Severn,  6  A.  R.  56B ;  Ostrom  r.  Benjamin, 
21  A.  R.  at  p.  470. 

Where  plaintiff  sued  on  a  d'U/and  exceeding  $200,,  but  abandoned  the 
excess  over  f99.7B,  and  defendant  claimed  aet-otf  exceeding  $400,  consist- 
ing of  various  unconnected  items:  Held,  within  the  jurisdiction  of  the 
court :  Read  v.  Wedge,  20  U.  C.  R.  456. 

PlaintifF  claimed  balance  of  £40  on  two  notes  of  £15  each  and  in- 
terest, gave  credit  for  £23  and  abandoned  exee;^  over  £25 :  Held,  that  the 
court  had  jurisdiction :  Re  HIgginbotham  t.  Moore,  21  U.  C.  R.  326. 

An  unsettled  account  exceeding  $400  reduced  by  payment  to  $100 
was  not  within  the  jurisdiction  until  the  present  Act:  Waugb  t.  Conway, 
4  L.  J.  N.  S.  228. 

The  plaintiff  may  recover  $100,  being  the  balance  of  an  unsettled 
account  not  exceeding  $600,  but  when  the  whole  account  exceeds  that  sum 
there  is  no  jurisdictic«i. 

Where  plaintiff  sued  for  $84  balance  due  for  rent  for  several  years  at 
$160  a  year,  after  deducting  payments  made  from  time  to  time,  held,  not 
within  the  jarisdictlon :  Re  Hall  v.  Curtain,  28  U.  C.  R.  533,  overruling 
Miron  v.  McCabe.  4  P.  R.  171. 

Plaintiff,  before  39  Vic.  c.  15,  claimed  $04.88,  annexing  to  his  sum- 
mons particulars  of  his  claim  showing  an  account  for  goods  for  $384.23, 
redaced  by  credits  to  the  sum  sued  for;  but  nothing  had  been  done  by 
the  parties  to  liquidate  the  acconnt  or  ascertain  tbe  balance,  except  a 
small  amount  admitted  to  have  been  paid,  and  a  credit  of  $33  given  for 
lome  returned  barrels,  but  which  still  left  an  unsettled  balance  of  up- 
wards of  $300.  Held,  not  within  the  jurisdiction:  Re  The  Judge  of 
Northumberland  and  Durham,  10  C.  P.  290. 

Plaintiff,  who  was  employed  by  defendants  to  purchase  wool  for  them 
on  commission,  sued  them  for  this  comn^ssion  and  $10  paid  to  an  assist- 
ant. It  appeared  that  defendant  had  furnished  plaintiff  with  $1,100,  and 
that  plaintiff  had  expended  $36  beyond  that  sum  In  the  purchase  of  wool, 
but  no  question  was  made  at  the  trial  as  to  the  due  expenditure  of  $1,100, 
the  only  question  being  whether  plaintiff  was  entitled  to  any  commission 
at  all,  and  no  claim  was  made  for  the  $36  or  any  part  of  it,  the  plaindflTs 
demand  being  confined  to  the  commission  claimed  on  the  quantity  of 
wool  purchased,  and  not  on  the  price  paid :  Held,  not  an  action  for  bal- 
ance of  an  unsettled  account  exceeding  $200,  the  balance  of  the  unsettled 
account  being  $36,  which  was  not  in  question :  McRae  v.  Robins,  20 
C.  P.  136. 

Plaintiff,  before  the  passing  of  30  Vic.  c.  15,  sued  for  $30  due  as  a 
balance  of  an  account  for  board  for  self  and  horse,  which  appeared  at  the 
trial  to  be  for  a  balance  of  an  unsettled  account  exceeding  $200.  He  also 
kued  for  board  for  self  and  horse  for  a  subsequent  period,  and  abandoned 
the  excess  of  $12  over  $100.  On  objection  being  taken  to  the  jurisdiction, 
the  judge  allowed  an  amendment.  The  plaintiff  then  altered  bis  claim, 
reducing  it   to  $82,   only,   and   the  case  was   again   tried   and  jadgment 
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rtrerred,  whereupon  applicmion  wa.  made  tor  prohibition.  Held,  that  Im  62 
the  division  court  had  jurisdiction  independently  of  30  Vic  c  15  ■  •> 
but  that  under  that  Act  the  claim  might  have  been  investigated,  as  ih'e 
•ubaeqaent  prowedinn  tooli  place  after  its  passing,  and  there  was,  there- 
tore,  no  necessity  for  any  amendment  of  the  claim :  Be  McKensie  v. 
nyan,  6  P.  R.  323. 

A  claim  reduced  by  set-off  is  the  balance  of  an  unsettled  amount 
within  this  aection:  Woodhouse  v.  Newman.  7  C.  B.  tlS4:  Fnrnival  v 
Saunders  26  U.  C.  B.  119;  bat,  where  good,  are  deUvered  and  it  i, 
agreed  that  the  amount  of  them  is  to  be  credited  on  plaintirs  demand 
i  o  d"  '?"■'»'"""  ">  •  Pnyment  on  account ;  Fleming  v.  Livingstone. 
6  e.  B  83.  Where  it  does  not  appear  on  the  face  of  the  proceedings 
that  !  amount  la  unsettled,  prohibition  may  be  refused  after  judgment  ■ 
Re  LMKt  v.  Cumeron,  29  O.  K.  70. 

AfeudonlBc  Ex«....— Where  cicess  is  abandoned  it  should  he 
done  in  the  grst  instance  in  the  claim.  Where  such  has  not  been  done 
the  judge  may,  upon  such  terms  as  he  shall  see  fit  at  any  time  thereafter 
but  before  judgment,  permit  such  abandonment,  in  which  case  an  entry 
thereof  shaU  be  made  in  the  proceedings :  Bule  4.  See  Pcgg  v.  Hewlett 
M  O.  B.  473:  White  v.  Galbraith,  12  P.  B.  073;  School  Trustees  of 
Nottawasaga  v.  Township  of  Nottawasaga,  15  A.  B.  310;  Rodger  v 
Nicholls,  28  L.  T.  441;  Stogdole  v.  Wilson,  8  P.  E.  5  ■  /»  re  Sebert 
V.  Hodgson,  31  O.  R,  157.  Rule  4  gives  the  judge  power  to  allow  the 
abandonment  of  the  excess  at  any  time  before  judgment,  and  the  cases 
in  which  It  was  held  that  the  enccss  must  be  abandoned  in  the  claim 
are  not  now  applicable:  see  Re  McKensie  v.  Ryan,  OP  R  323- 
Cleveland   Press  v.  Fleming,  24  O.  B.  335. 

If  the  excess  is  not  abandoned  the  proper  course  is  for  the  judge  to 
enter  judgment  for  the  defendant :  Vines  v.  Arnold,  8  C.  B  632  ' '  the 
judge  nevertheless  proceeds  without  abandonment,  prohibition  may  be 
57^  i  J,  "''°"'*  '•  '''»°'  ^  ^-  8-  323:  Cleveland  Press  v.  Fleming 
«  O.  B.  335:  but  such  prohibition  will  generally  be  confined  to  the 
excess :  Re  Elliott  v.  Eiette,  21  O.  R.  505 ;  Re  Trimble  v.  Miller,  22  O  R 
BOO ;  Pegg  v.  Howlett,  28  O.  B.  473 ;  fie  Lott  v.  Cameron,  29  0.  B.  70. 

The  mere  fact  of  the  abandonment  w'»  not.  before  judgment,  amount 
to  a  release.  The  plaintil  may,  if  he  wish,  withdraw  the  suit  and  sue 
for  the  full  amount.  If,  however,  he  goes  to  trial  hU  recovery  of  the 
smaller  amount  will  be  a  bar  to  any  action  he  may  bring  to  recover  the 
amount  abandoned:  Winger  v.  Sibbald.  2  A.  B.  610. 

The  abandonment  of  the  excess  must  bo  the  act  of  the  plaintiff 
himself,  or  someone  authorised  by  him,  and  not  the  act  of  the  judge  ■ 
Hill  V,  Swift,  24  L.  J.  Ex.  137;  3  W.  R.  171;  nor  of  the  person  having 
merely  the  general  authority  to  appear  in  the  case  as  the  plaintirs  agent 
at  the  trial :  Isaac  v.  Wyld,  7  Ex.  163.  The  safer  course  would  be  to  file 
an  abandonment  signed  by  the  plaintiff  or  someone  with  authority  to  sign 
it  for  him. 

Where  the  claim  was  upon  a  solicitor's  bill  of  costs,  part  of  which 
had  been  abandoned,  and  the  judge  at  the  trial  taxed  off  a  sum  from  the 
bill.  It  was  held  that  the  whole  sum  should  not  be  deducted  from  the 
claim  as  sued  but  the  amount  abandoned  should  be  consideied  ■  Jarvis  v 
Legatt.  10  C.  L.  T.  165. 

The  abandonment  must  be  made  before  judgment.  If  not  so  made 
prohibition  may  still  be  granted.  The  defendant  is  entitled  to  have  the 
plaintiff  bound  by  the  abandonment  before  judgment,  so  that  the  adjudi- 
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cation  will  be  laal  betwecD  the  parties  as  to  the  pause  of  action  in 
diipute. 

The  ftmount  claimH  mait  not  be  the  balanre  of  an  unnettled  account 
when  such  account,  in  the  whole,  eiceeda  $600. 

The  plaintiff  cannot  give  the  court  juriidiction  by  givtnir  the  defend- 
ant credit  by  way  of  net-off  for  an  amount  which  the  defendant  has  not 
admitted  to  be  correct:  Pumivai  v.  Saundera,  26  U.  C.  R.  119.  The 
fpt-ott  must  be  admitted  by  both  parties:  Hubbard  v.  Goodtey.  25 
Q.  B.  D.  156:  but  ace  Lovojoy  v.  Cole.  1894.  2  Q.  B.  861;  and  it  {h 
a  question  of  fact  whether  the  parties  have  agreed  to  act  off  one  account 
against  the  other,  and  the  decision  of  the  judge  will  i.ot  be  reviewed - 
Re  Jenkins  v.  Miller,  10  P.  R.  95.  Where  an  actioi  was  brought  for 
the  balance  of  an  account  aggregating  $456.50  (the  statute  then  ilmiting 
the  amonnt  of  the  unBettlert  account  to  $400,  now  increased  to  $600),  on 
which  account  credit  was  given  for  cash  payments  amounting  to  $361.50, 
leaving  a  balance  of  $95,  it  wag  held  that  it  did  not  appear  on  the  face 
of  the  proceedings  thai  the  account  was  an  unsettled  one  and  for  all  that 
appeared  the  account,  though  exceeding  $400,  might  have  been  a  settled 
account,  and  the  balance  in  admitted  balance,  and  therefore  the  want 
of  jurisdiction  was  not  apparent  and  that  prohibition  should,  in  the 
exercise  of  discretion,  be  refused :  Re  Ix)tt  v.  Cameron,  29  O.  R.  70. 

A  claim  for  less  than  $100  by  a  mortgagor  against  a  mortgagee  for 
an  alleged  surplus  after  a  mortgage  sale,  which  realized  less  than  $600. 
may  be  sued  under  this  sub-section :  Re  T^egarie  v.  Canada  Ixwn  and 
Ranltinx  Co.,  11  P.  R.  512;  see  Re  McGibbon  v.  Eager,  IS  C.  L.  T.  311. 
"  It  is  an  equitable  cause  of  action  for  money  had  and  received  :'* 
Reddicic  v.  Traders  Bank,  22  O.  R.  449:  but  see  Hutson  v.  Valliers  19 
A.  R.  154 :  Foster  v.  Reeves,  1892  2  Q.  B.  255. 

A  clnim  for  $100  and  interest  would  be  beyond  the  jurisdiction; 
Insley  v.  Jones,  4  Ex.  D.  16;  Malcolm  v.  Lees,  16  P.  R.  75;  Re  I»tt  v 
Cameron,  29  O.  R.  70;  Thompson  v.  Peari?on,  18  P.  R.  420;  no  provision 
limiiar  to  that  under  s.-s.  (d)  being  made  with  reference  to  claims 
under  a.-s.   (c). 

An  action  for  $70  and  interest  owing  upon  an  annuity  under  a  will, 
is  within  the  jurisdiction:  Re  McGibbon  v.  Eager,  18  C.  L.  T.  311;  and 
•0  is  an  action  by  a  legatee  against  *^e  devisee  of  lands  charged  with 
payment  of  the  legacy  if  the  amount  claimed  does  not  exceed  $100;  see 
Gray  v.  Richmond,  22  O.  R.  256:  see  notes  to  section  118,  and  notes  to 
section  71. 

A  person  whose  goods  havp  been  wrongfully  taken  and  sold  by  an- 
other may  waive  the  tort  and  adopt  the  sale  and  recover  the  proceeds  of 
the  sale  to  an  amount  not  exceeding  $100,  the  cause  of  action  being  a 
breach  of  implied  contract  by  the  defendant  to  pay  over  the  proceeds  to 
the  plaintiff:  Kerr  v.  Roberts.  17  C.  L.  T,  337, 

CUh  (dyi  a.  62  (1.  d.)— T'nder  the  original  clause,  section  72  (d) 
of  the  Division  Courts  Act.  R.S.O.  1897,  c.  60,  there  were  conflicting  deci- 
sions as  to  thvi  principle  of  construction  of  the  word  "  ascertained,"  and 
Rs  to  whether  the  liability  must  appear  upon  the  instrument,  or  whether 
it  is  suflicient  to  produce  a  writing  in  which  an  amount  is  mentioned, 
leaving  it  to  other  evidence  to  show  whether  there  is  a  cause  of  action  or 
not.  In  Re  Petrie  v,  Maphan,  28  O.  R.  642.  an  action  was  brought  to  re- 
rover  commission  on  the  sale  of  goods  under  an  instrument  ugned  by  the 
defendant  in  which  he  authorized  the  plaintiff  to  dlapoae  of  the  goods 
mentioned  therein  for  the  sum  of  $1,000.  defendant  reserving  to  himself 
the  right  to  dispose  of  them  without  the  plaintiff's  assistance  and  agree- 
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Ini  III  tlin  lattpr  rvrnt  ti.  pay  pliilntiir  tni  pir  wnt.  mmmiiiglon  on  thi-  Sac  81. 
«bove  tni-nlioDrd  iiim.  The  dpfcndnot  dlapoapd  of  the  loodi  for  |350 
•  ithout  the  aialatance  of  the  plaintilT.  It  was  held  that  the  plalntil  was 
entitled  to  rera»er  the  commiulon,  and  that  the  claim  tcaa  within  the 
.urimllction.  the  orisinal  amount  \Kmt  aacenained  by  the  slmature  of 
the  defendant.  Thl«  deeiaion  waj  followed  In  Be  Sawyer-Maaaey  (^o  v 
rarkin.  28  O.  R.  002,  an  action  brDusht  to  recover  the  price  of  a  machine 
under  a  written  agreement  ilgned  by  the  defendant  in  which  he  aireed 
to  Rend  the  plaintiff  within  ten  daya  after  the  machine  waa  alarted  a 
promiaiory  rote  for  $125,  the  price  thereof ;  and  In  default  the  price  was 
to  become  forthwith  due  and  payable.  It  waa  held  by  Robertson,  J.,  that 
there  wag  no  jurisdiction,  aa  the  amount  waa  "  not  aaccrtabied  by  the 
iitnature  of  the  defendant "  under  this  clause,  for  in  addition  to  proof  of 
the  aiftnature.  evidence  waa  necessary  to  show  that  the  terms  of  the 
aereement  had  been  performed  by  the  plalntiffa.  Thia  dcclaion  was 
reveraed  on  appeal  to  the  Dlviaional  Court,  and  a  mandamua  ordered  to 
iasue :  see  alao  McCormick  v.  Wamica.  3  O.  I,.  R.  427,  to  the  same  effect 
These  latter  deciaions  follow  that  in  f^raham  v.  Tomlinsun,  12  P.  R 
361.  At  pane  370,  Armour,  C.J..  aaid.  "The  statute  doea  not  require 
that  the  debt  shall  be  ascertained  ...  nor  that  the  claim  to  re- 
cover .  .  ,  shall  be  so  ascertained,  but  only  that  the  amount  shall  be 
ascertained."     Sec  alao  Thompson  v.  Pearaon.  18  P.  R.  420. 

The  contrary  view,  giving  a  more  limited  construction  to  the  juris- 
diction, waa  held  in  KInsey  v.  Roache,  S  P.  R.  ."ilS;  Wiltse  v.  Ward 
8  A.  R.  r.4!) ;  .Mcniarmid  v.  .McDiarmid,  15  A.  R.  287 :  Forfar  v.  Climie 
10  P.  H.  90 ;  .Mosea  v.  Mosea.  13  P.  R.  12,  144 ;  Be  Wallace  v.  Virtue 
24  O.  R.  5B8 ;  and  see  Be  Shepherd  v.  Cooper,  25  O.  R.  558 ;  culminating 
in  Kreutaiger  v.  Brox,  32  O.  R.  418,  on  the  ground  that  the  lis&ility  of 
the  defendant  aa  well  as  the  Amount  of  the  -claim  must  be  aacertaiiied  by 
the  signature  of  the  defendant,  and  that  the  division  court  has  not  juria- 
diction  where  it  waa  necessary  for  the  plaintiff  to  give  other  and  extrinsic 
evidence  beyond  the  production  of  documenta  and  proof  of  signature 
to  them. 

Subsequent  to  theae  decisions  section  72  of  the  late  Division  Courts 
Act  waa  amended  by  4  tMw.  VII  c.  12.  s.  1,  which  was  apparently  in- 
tended to  follow  the  line  of  opinion  expressed  in  Kreutziger  v  Brox 
tupro;  Ihls  section  is  as  follows; 

"7-"-  P'  amount  or  original  amount  of  the  claim  shall  not  be 
iteemed  to  be  ascertained  by  the  signature  of  the  defendant  or  of  the 
iwraon  w-hom  aa  executor  the  defendaai  representa  within  the  meaning  of 
cause  (d)  of  anb-section  1  of  secf:on  72,  when  in  order  to  eataUish  the 
claim  of  the  plaintiff  or  the  amount  which  he  is  entitled  to  recover  it 
is  necessary  for  him  to  five  other  and  extrinsic  evidence  beyond  the  mere 
production  of  a  document  and  the  proof  of  the  aignature  to  it." 

Under  this  amendment  (which  was  conaidered  to  be  declaratory  of 
he  law  aa  stated  in  Kreutiiger  v.  Broi,  32  O.  R.  14,  and  other  cases 
In  the  aame  trend  and  therefore  retroactive:  Re  Thom  v.  McQuilty  8 
O.  I..  R.  705),  It  waa  held  in  the  case  last  mentioned  that  the  liability 
as  well  as  the  amount  must  be  ascer  ned  by  the  signature ;  and  that 
an  action  for  the  price  (eiceedin,r  »»00)  of  a  machine  aold  by  the 
plaintilf  to  the  defendant  under  a  written  agreement  signed  by  ths 
lall.r  containing  the  amount  and  terms  upon  which  the  purchaser  was  to 
pay  for  the  machine,  under  which  default  was  alleged  to  have  l.»en  made 
In  such  payment,  waa  beyond  the  jurisdiction  of  the  division  court. 
It  waa  further  decided  under  the  amendment  above  referred  to.  ti-at 
the  worda  "  eatabliah  the  claim  "  in  the  amendment  meant  to  establish 
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).««.  or  atcprtaiQ  th«  amouDt,  and  that  upoo  proof  of  the  eodonemeDt  of  the 
Dote  Id  QUMtion  by  the  detendaDt  add  production  ot  it  and  of  the  protest 
a  prima  facie  right  to  recover  in  the  divialon  court  wai  mude  out  and 
mandamua  was  granted  to  the  court  below  which  bad  diamlned  the  caie 
aa  not  being  wUbin  Ita  juriadiction :  Slater  v.  Laboree.  9  O.  L.  R  540. 
and  tee  Biinett  r.  Scbrader,  12  O.  W.  R.  6S6. 

By  the  present  Act,  lectlon  62  (d),  further  chance  has  been  made, 
and  the  amount  !■  not  to  be  deemed  to  be  ascertain'-  *  where  It  is  neces- 
•ary  for  the  plaintiff  to  give  other  and  extrinsic  evideocc  beyond  the  pro- 
duction of  a  document  and  proof  of  the  signature  to  it. 

It  is  inbmitted  that  tbla  section  eslablUhei  the  law  as  laid  down  in 
Kreutsiger  v.  Brox,  32  O.  R.  14,  and  Re  Thom  v.  McQuilty.  8  O.  L.  R. 
706;  and  that  where  it  la  necessary  for  the  plaintiff  to  give  proof  of  any 
fact  beyiMid  the  production  of  a  document  (or  documents:  Interpretation 
Act,  R.8.0.  1914.  c.  1,  a.  28  <i)).  and  proof  of  the  aignatures  to  the 
same,  in  order  to  establish  the  validity  of  the  plaintUTa  claim  against  the 
defendant,  there  is  no  Jurisdiction  even  if  the  amount  is  so  ascertained, 
and  that  the  decision  in  Slater  v.  Laboree,  $uprtt,  is  not  affected  by  the 
present  section.  But  juriqdiction  is  not  ousted  because  it  appears  that 
there  were  other  dealings  between  the  parties,  even  if  it  ia  necessary  to 
investigate  those  transactions  in  order  to  ascertain  whether  the  note  has 
been  paid  in  whole  or  in  part;  that  is  a  matter  of  defence  merely:  Re 
Green  v.  Crawford,  21  O.  L.  R.  30, 

But  if  the  document  b^-  produced  and  the  signature  proved  and  no 
further  evidence  is  necessary  to  abow  the  completion  of  the  transaction 
io  far  as  the  person  signing  the  document  is  concerned,  the  division  court 
baa  Jurisdiction  notwithstanding  a  queatlon  arises  as  to  the  plaintilTs 
right- to  sue  in  his  own  name  on  the  document:  Reoaud  ▼.  Thebert,  27 
O.  L.  R.  B7. 


Soop*  of  amitloB  6S  (d).— Under  the  three  sub-divisions  of  this 
sub-section  in  the  present  Act,  the  division  court  has  jurisdiction  in  claims 
exceeding  |100,  and  not  exceeding  $200,  in  any  of  the  following  circum- 
stances, and  the  plaintiff  may  sue  In  that  court  for: 

(1)  Any  sum  not  exceeding  |200  (exclusive  of  Interest,  whether 
such  Interest  Is  payable  by  the  contract  or  as  pott  diem  interest  recover- 
able as  damages),  such  sum  being  ascertained  by  a  document  or  docu- 
ments signed  by  the  defendant  or  the  regularly  appointed  executor 
or  administrator  of  the  debtor. 

(2)  Any  sum  not  exceeding  $200  (exclusive  of  interest  as  men- 
tioned above),  which  sum  is  the  balance  of  an  original  amount  which 
was  ascertained  in  the  manner  above  mentioned. 

(3)  Any  sum  which  ia  the  balance  of  an  original  amount  not  ex- 
ceeding $4(X)  so  ascertained,  provided  the  plaintiff  abandons  the  excess 
over  $200. 

The  jurisdiction  conferred  by  the  above  section  62  (d)  applies  to 
claims  and  proceedings  against  an  abscoi  ding  debtor :  see  last  clause  of 
the  sub-section ;  also  section  199,  and  noi,es  tbereto. 

The  ascertainment  of  the  amoant  by  the  debtor  U  not  binding  on  a 
guarantor,  there  being  no  liquidation  or  ascertaiD  lent  of  amount 
between  the  creditor  and  the  guarantor ;  Thomson  v.  7  ede,  22  A.  R.  106. 

The  amount  must  be  ascertained  by  the  signatLre  of  the  defendant 
prior  to  the  commencement  of  the  action :  see  Lucas  v.  Dixon,  22 
Q.  B.  D.  367:  Re  Graham  v.  Tomlinson.  12  P.  R.  367;  White  Sewins 
Machine  Co.  v.  Belfry,  10  P.  R.  64 ;  Robb  v.  Murray,  16  A.  R.  508. 
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•hm:  While  Sewiot  Macb  oe  Co.  v.  Belfry    10  P   B   S.  .  "°  "™'" 
w.t,r.  T.  Horton,  0  O.  R.  548 ;  Brown "  IKU,  14  r  "^  ^  ■  ■«  ^  "«"• 

Dotc  ■Idled  bj  him:  ft«  McMillan  v.  Fortier,  2  O.  R.  201. 

An  eiecntor  de  ><»  (or!  la  not,  within  the  meanini  of  aectlon  02  (,ii 

i.'ini°nrt"infh'.  d,''rr°"°'  ""  '•«•"*  -n™  .n  «tr„  clntt'li 
mUntained  In  the  divlalon  court  again.t  blm  for  an  amount  exceeding 

I'^^m.  fs's.  rr^. "' ""  ■""■"■" "  "^  — ed":  "r,;:,' 

l^„,rr  T?f '-'—  -  .«'^  -n^^nTor-Sl^SSS 

^3''.lj^;vrm„rt!\rs,";'!;.''t'^rhrei»ctri?e^vo'j2rv'' 

uameron,  a  o.  R.  70.    But  now  intereat  in  excess  of  «200  mar  be  ndded 

Howfetta"?"^  ^'o*"  «'■?.  f'*""-™  of  the  drfend'.« ,  sec   Pe„  ^ 
Howlett,  28  O.  K.  473;  and  it  is  so  eipreasl.  provided  bj  section  02  rdl 

a,e:'tha.'i;MVT:]^  '"•"''"'  ■■'  "'°""''  »' C^e™Sr„^  dam-' 
nges,  tnat  is,  for  pou  dtem  interest. 

.(kJH?^'*  *"  ",  •*«■•*"•  —A  signature  Is  the  writing  or  otherwise 
^wS...'".r°i°r"'  "  °  °""'  ">  "•""«"'  his  name,  br  himsel? 

Tr  .^.'{.'.""^.'"T"',"  ^'  •"«'>""■■  Jcnkyns  «.  Gaisford.  3  Sw.  & 
.^o„^',?.        '  V7J°*"'  ^  "•  3  <^-  '■•  28-    A  mark  is  sufficient  even 

11  S  1,^  '■  °'  "."  """"  "'"•"  •'"'"'^  •>«  »n"ten  :  Re  Glo™ 

11  Jur  1KB ;  or  an  a«inmed  name :  fie  Redding,  14  Jnr.  1052     Initlato 

Z.,^^^^' J^'- 5'  ■^'°fr°"'  "  •'"•  01  The  algnal^re  ma,  hJ 
either  at  the  top  or  bottom:  DurreU  v.  Evans,  1  H.  4  C  174-  and  even 

me'n.°T,h''.'lLt"°''°°  L""""^  """.ead  upon  which  the' a'cerfafn 
Norri.  2  M  TS"^?.'*^"^  would  perhaMbc  sufficient:  Schneider  v. 
noma,  2  M.  4  S.  286;  Evans  v.  Hoare,  1892,  1  Q.  B.  593.  A  ,i,„„. 
l^V"^°  '"•"■  '""'^  **  efficient:  R.  v.  jistices  of  Kent    I     R    S 

Ml].?f'n'J^"i"-  ^  ^-  "■  ^''-  -"  f-wrrcannot  1^  LiL 
Merchants  Bank  v.  Lucas,  18  S.  C.   R.  704  '«ii'ea. 

Mcadtnd,"2''o':'R'!''|^r''  '°  "•  °"-  °'""  °'"  "'  "^"'^  "-"'°°  - 

r-nl^ilf'?'  S°',""Lf;°°"'  '^?°"  «"'"•  18»9.  particulars  of  claim  were 
required  to  be  sinned  by  a  aoM^ltor.    A  lithographed  aignalnre  is  Insuffi! 

S^if-,uffi?°T"v'^  *  ^-  ?  ^'  •>"'  'totureTyan  authoris" 
clerk  18  sufficient:  France  ».  Dulton,  1891  2  0.  B  208  It  I.  not 
nec««ry  that  the  signature  should  shew  the  agency  fie  Whitlev  P.« 

name  would  probably  be  sufficient:  Commins  v.  Scott,  L.  R.  20  Eq.  11° 
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Wylrton  V,  Dunn,  34  Ch.  D.  5T0.  It  would  not  iw  nccoKoarr  that  lh« 
iiKt'ni'n  authority  ibould  be  In  writing:  Rmmpr«oa  v.  IImIIb,  2  Tanot.  38. 

"  The  mo«t  Uhual  mode  U  by  an  unwritten  request  or  by  Impllcatloo 
from  the  recomitioD  of  the  principal  or  from  hia  acquleacence  in  the 
act  of  the  Bfent " :  Evana  Prin.  &  AgeDts,  21. 

But  mere  proof  that  an  aient  has  been  recugniied  aa  luch  lo  other 
irauHCtioDH  would  be  insulflcient :  Mylea  v.  Thompion,  23  U.  C.  R.  nn3: 
SiHMuer  V.  Bruwnins.  iS98  1  Q.  B.  528. 

The  authority  miffat  be  by  telegram :  Marehall  v.  Jamieson.  4'i 
XL  C.  R.  119:  r.llly  V.  Smalea,  8  T.  I..  R.  410.  Inatrumenta  which  ar« 
defective  as  promlaaory  notei,  either  for  uncertainty  or  aa  containing 
uther  agreementa,  or  for  any  other  cauaes,  would  be  auflicleDt  acknow- 
ledgmentH  within  thia  lection:  Palmer  v.  Fabneatock,  fl  C.  P.  172;  20 
I'.  C.  R.  307:  Grant  v.  Young.  23  I*.  C.  R.  387:  Third  National  Bank 
of  Chicago  v.  Coaby,  41  U.  C.  R.  402 ;  43  TI.  C.  R.  08. 

Even  though  particulars  of  the  claim  ahow  an  excess  over  $200.  (bis 
excess  may  be  abandoned  at  the  trial :  Re  White  v.  Galbraith.  12  P.  R. 
513:  Boilgrr  V.  Niclinlla,  'Jfi  L.  T.  441;  Rule  4;  notes  ante,  "Aban- 
donment   of  Excess." 

OlAM  (•)!  sMttom  6S  (•).— Aetlon  to  determine  creditor's  right 
to  Rank  on  Insolvent's  Estate. 

COMBi:Vl.\(l  CAUREa  OF  ACTION. 

••QttoB  68  (S),  (3). — The  following  nre  examples  ol  .lalms  whi'li 
may  be  combined: 

(a)   fOO  for  tort,  and  (c)  $140  on  promissory  note. 

(a)   $60  for  tort,   (b)  $40  on  open  account,   (c)   $100  on  note. 

(a)  $10  for  tort.  (b>  $90  damages  for  breach  of  contract,  (c)  $100 
on  note. 

(b)  $09  for  damages  for  breach  of  contract,  and  (c)  $101  on  note. 

(b)  $50  damages  for  breach  of  contract,  (b)  $S0  open  account,  and 
(c)  $100  on  note. 

(c)  $100  on  note,  (a)  $40  for  tort,  and   (b)  $00  open  account. 
The  Joinder  of  several  distinct  causes  of  action  against  the  sama 

defendant  is  authorized,  but  not  the  joinder  of  several  actions  against 
dlBtinct  persona:  Buratall  v.  Beyfus.  26  Ch.  D.  36;  McLaughlin  v. 
Schaefer,  13  A.  R.  253 ;  Tnomaon  v.  Eede,  22  A.  R.  lOG ;  McMurtry  v. 
Munroe,  14  U.  C.  R.  166:  Smnrthwaite  v.  Hannay,  1894  A.  C.  404; 
Peninsular  and  Oriental  8S.  Co.  v.  Tsune  Kijima,  180R  A.  C*.  661: 
Sadler  v.  Great  Western  Ry.  Co.,  18a5  2  Q.  B.  688;  1806  A.  C.  450; 
Faulds  v.  Fnulds,  17   P.  R.  480. 


li !  -'-i''t  .im 


HEPT.EVIW. 

Bsetlon  6S  (4V — Replevin  in  the  division  coiirtx  is  (tovt^rned  by 
Tlie  Replevin  Act,  R.S.O.  1914.  c.  69,  and  The  Division  Court  Rules, 
i;i-2."».  po*(. 

The  following  is  The  Replevin  Act : 

1.  This  Act  may  be  cited  as  The  Replevin  Act, 

2.  In  this  Act. 

"  Sheriff "  shall  include  any  officer  to  whom  an  execution  or  other 
process  ia  directed. 


100 


WHEN    GOOM    UnXVlABUE.  j 

.„!„'■  hny.'"T  '"?''•  ''""'}••  "''«'••  '«°il*  -J'tentup™.  |,ron,i..,ry 
l^urltl™  or  oUrr  perwii.1  proprrt,  or  rCtct.  it,,  beeD  wpoDrfull,  dl.. 
or  olh«  »,r«,n  c.p.bl,  „t  m.ta..ini,i,  .„  .clo.  tor  d.m«r  ,bm?or 
diim>»«   .o.tilD«I   by   mioa   of  ,„oh   dlitrmiDt.   taklnt   or  drtrntloo. 

•h.rlir  b.ilur  or  other  ollloer,  or  for  the  recvpr,  ot  .„,  |iq„„r  ^Ued 
Umm  Art"     "■""'""■   ■»°»"'''''   '"•  "th"  <<«lt»r   uoder  Th.    U,,u„r 

■■r„Jt;  ^.''T  '  '■'"?'?  '■"•  '"  '''■  '"'"'•  "°  ""•"  "'  replevin,  .td  th< 
Pro[«nr  to  b,  rrptevird  or  ,ay  p.rt  thereof  I.  re.mD.bly  .uppowl  ,„  b. 
»ear«l  or  coneejjM  In  .d,  dwelling  bo„„  ot  the  def.ndani.  or  of  .n, 

.,,!l  .r  Ij  ■  ^"«"  n«  houM  delirery  ot  the  property  to  be  replevied, 
and  the  .am.  ,.  not  delivered  to  him  within  .U  hour,  after  auri,  demand 
.,  .1,  ;L'  in°-  l  •  /  °«f""'J''  >""  ""''»«  <l"J'll«l't  only,  break  open 
.uch  litellln,  bouae  tor  the  purpoae  ot  replevylu,  auch  pro|,erty  or  any 

Srter  "  "''"•  ■'"""  °'*'*  "''"''''  •'■"™«"°«  '»  •'■• 

[Nora.— Rule  10  aaya  within  24  hoora.) 

e.  Where  the  property  to  be  replevied,  or  any  ,»irt  thereof,  i,  re«. 
■onably  auppo«!d  to  be  aecured  or  concealed  in  an  encloaure  other  than 
•  dwelllnj  honae  ot  the  defendant,  or  ot  another  person  holdina  the 
aame  tor  him.  and  the  .herilT  publicly  demand,  at  the  encloan.e  delivery 
of  the  property  to  be  replevied,  and  the  aame  1.  not  forthwith  delivered 
to  him,  he  may.  and  .hall,  if  necewiary.  at  once  break  open  .uch  enclo- 

InJT  lf°L,nH  ITT  "i.  """'T"-'  ""'l"  P^P"'!-.  or  any  part  thereof, 
and.  it  found  therein,  ahall  make  replevin  accordini  to  the  order. 

[See  Hole  19.  which  alH>  pr.ivide.  tor  the  aame  circamattncea  a. 
action.  .•!  and  6  here,  but  differ  from  them  In  i«>rae  Important  re,pecta.l 

r  Where  the  property  to  be  replevied,  or  any  part  thereof,  i,  rea- 
aonably  auppoMd  lo  he  concealed  either  about  the  peraon  or  on  the 
prem..e.  of  the  defendant,  or  ot  any  other  per.o„  holdint  the  «ame  for 
him.  and  the  shr-  It  demand,  from  the  defe-idant.  or  .uoh  other  Der«„n 
deliver,  thereof,  and  deliver,  1.  neglected  or  retneed.  he  ■mij'.  S  If 
neceaaary.  .hall,  aearch  and  examine  the  peraon,  and.  aubject  to  the  next 
two  precedmj  eotlona.  the  premiw.  of  the  defendant  or  other  penwu 
for  the  purpo.,  ot  replev,inj  the  properly,  or  any  part  thereof,  anil  if 
round,  .hall  make  replevin  according  to  the  order. 

MPLEVIN   IN   COUNTY  COUBTB, 

8.  Tlie  (n.mty  and  Dialrict  CourU  .hail  have  juriadicli.m  in 
replevin  at.  i.  provided  w»  The  County  Court.  Act. 

fSection  22  U)    (e»  ot  The  County  Court.  Act.  R.g.O.  1914   o   .T!l 

Bay.   that   th,.   County    and   Diatrict   Court,   .hall   have   juriadiction    ill 

Action,  for  the  recovery  ot  property,  real  or  per«)nal.  Including  action. 

ot  replevin  and  action,  of  detinue  where  the  value  of  the  property  do™ 

not  extved  J.'iOO.] 


no 


WrLBVlN    IN    DIV|BIO!f    COUm. 

Q.  Wb<>re  th*  value  of  th(>  propcrtj  diitmiud,  taken  or  detained 
doffl  Dol  eic««d4i^iDd  the  title  to  lend  ie  not  brought  in  queellon,  the 
Motion  naj  be  brought  la  the  DtvUloo  Court  (or  the  divlilon  within 
which  the  dtfcndant  or  one  of  the  defendanli  miden  or  carries  on  buil- 
neeH,  or  wber«  the  property  wu  dtetnlned,  taken  or  detained. 

Riilei  !?t-20  pott,  provide  the  practice  in  replevin  raere  in  the  dlvieion 
court  with  [onne.     Additional  forma  are  given  In  the  Appendli  hereto. 

Note  that  "aberilf"  In  The  Replevin  Act  Includt'a  anr  officer  to 
whom  proceea  ia  directed,  and  ao  Include!  a  bailiff  to  whom  divieion  court 
proceH  is  directed. 

Formerlf,  the  question  of  title  to  land  did  not  ooet  the  JurifKHctlon 
of  the  division  courts  in  replevin  (see  Fordham  v.  Ackera,  4  B.  ft  S.  578), 
but  now  section  9  of  The  Replevin  Act  and  section  61  (a)  of  The  D.  C. 
Act  delude  Jurisdiction  in  such  cases:  ace  notes  ante. 

In  replevin,  a  verdict  or  judgment  Is  divisible,  so  that  the  plaintiff 
may  recover  for  whatever  ^rt  of  the  goods  he  is  entitled  to  and  the 
defen'Jant  fur  the  rest ;  Sills  v.  Hunt,  16  U.  O.  R.  021 ;  Haggart  v. 
KerQahan,  17  U.  C.  R.  341 ;  Henderson  r.  Sills,  8  C.  P.  68 ;  Canniff  v. 
Bogart.  6  U.  C.  I-.  J.  58;  Ro«»e'a  N.  P.  1070. 

Notice  of  action  is  not  necessary  in  replevin :  T^win  v.  Teale,  32 
U.  C.  R.  108:  Folger  v.  Minton,  10  U.  C.  R.  423;  Manson  v.  Gnmetl,  2 
P.  R.  380:  GHy  v.  Matthews,  4  B.  A  8.  430. 

Wkaa  B«pl«Tlm  Will  U*- — Wherever  trespass  is  maiatalnable, 
•o  also  it  the  action  of  replevin :  Brown  v.  Zimmerman,  IS  L'.  C.  R.  568. 

A  special  proiwrty  in  goods,  such  as  that  of  a  tMillee  or  pledgee,  la 
suflicient  to  support  replevin:  Ualahury.  xi.,  s.  4023;  any  person  out  of 
whose  poBsesston  tK)oks,  etc.,  have  been  taken,  whetber  by  force  or 
fraud  or  without  rifcht.  may  replevy  under  our  statute;  but  when 
the  right  to  the  custody  and  posMsslon  depends  on  the  holding  of 
an  office,  it  should  appear  that  the  applicant  holds  the  office  and 
is.  therefore,  entitled  to  auch  books,  etc. :  Hammond  v.  Hcf^y.  10  U.  C. 
Jj.  J.  269 ;  and  replevin  will  lie  though  there  has  been  no  wrongful 
taking  but  a  detention  merely,  for  every  detention  is  a  new  taking : 
Deal  V.  Potter.  26  U.  C.  R.  578 :  flates  v.  Bent.  31  N.  8.  R.  544. 

An  equitable  title  will  support  an  action  of  replevin :  Carter  v.  X^ng. 
26  S.  C.  R.  430.  see  also  Connell  v.  Hickcock,  10  A.  R.  618. 

A  person  in  poascsslon  of  goods  may  have  no  right  against  Ibe  true  ' 
owner,  yet  may  have  a  right  to  maintain  replevin  against  a  wrong-doer: 
Giltrour  v.  Buck.  24  C.  P.  187;  therefore  one  who  has  bare  poraesnion 
may  maintain  the  action  against  a  wrong-doer:  /&;  Meyerstein  v.  Barber, 
L.  R  '  C.  P.  661:  L.  R.  4  H.  L.  317;  and  see  Glenwood  v.  Phillips 
1»04  A.  C.  405.  And  if  an  agent  Is  entrusted  with  money  to  buy 
Koods  the  principal  has  the  same  interest  in  the  goods  bought  as  he  had 
In  the  funds  producing  them;  and  if  the  gooda  are  mixed  with  tho«e 
of  the  agent  the  principal  may  replevy  a  quantity  to  be  taken  from  the 
mass  equivalent  to  the  portion  of  the  money  used  in  the  purchase,  as  w^ll 
as  the  unexpended  balance:  Carter  v.  Long,  26  S.  C.  R.  430.  In 
Smalley  v.  Gallagher,  26  C.  P.  531,  it  was  held  that  where  an  action  of 
replevin  Is  brought  on  the  ground  that  the  facta  would  nustain  an  action 
of  trover,  the  fact  of  conversion  must  be  clearly  established.  But  Rpe 
section  3  of  the  Replevin  Act,  ante,  in  which  it  is  provided  that 
where  goods,  etc.,  have  been  "  otherwise  wrongfully  taken  or  detained. 
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K.M.U.  IttT.  r.  00,  i.  li,  «ii<l  fonorr  RuIp  40.  Wbi-r<>  aonc  e(  the  rat** 
ilUtraionl  for  ar*  collKlHlilff  auil  olh<>rfi  do  .  tlw  rain  Ivfally  eullMiablt 
nuit  be  tint  paid:  C'orbett  v.  Johmioo.  It  C  V.  317;  im  aim  AdiIIq 
V.  MiDli.  IB  0.  P.,  0rr  WUmo,  J.,  at  p.  174.  Tba  Itgal  nttm  nuat 
aeparairly  appvar  on  tti»  coll«ctor'«  roll  to  Justify  tba  ttUtrM* :  llurrtll 
V.  WiDk,  h  TauDt.  a<K):  ilbbald  v.  Roderick,  11  A.  A  K.  SH;  Colenao  t. 
Krrr,  27  V.  C.  R.  13:  Squirv  r.  Mooacy,  3U  tl.  C.  R.  081;  Victoria 
M.  F.  Inn.  Co.  V.  Thomiwon.  »  A.  K.  630. 

lUplevlD  will  alao  li«,  for  gooda  aold  to  that  tb«  prupvrtjr  Id  tbeai 
vcali  Id  tbe  purchaser :  O'Rourlte  v.  Im,  18  U.  C.  R.  607.  Alio  by  tba 
birtr  of  a  cbatlel  hired  on  the  ternu  of  certain  noaibljr  pa)ni«-iita  which, 
wheD  complete,  will  vpat  tbe  property  Id  tbe  penoo  to  whom  It  li  hired, 
OD  default  ft  itaymeDt  of  the  ioaUlineDti ;  Minoq  v.  JohoiOD.  27  i'.  P. 
20C;  Nonltieimer  v.  Robioion.  2  A,  R.  300;  Walker  v.  IlyoiaD,  1  A.  R. 
B4a;  M'  .toDald  v.  Forestal,  20  Or.  300;  9  H.  C.  K.  13;  Weeks  v.  Ulor. 
b  C  V  237;  Bueh  v.  Fry,  la  O.  R.  122;  but  a  demaod  abouM  b«  Brat 
Diii>l.  therffur:  TuffU  v.  MottaahMl,  20  C.  P.  030;  alao  for  goude 
ill  hatida  of  a  guardian  Id  inaolTency  under  the  InsoUcDt  Art : 
JuDiPBon  V.  Kerr,  tt  P.  R.  3;  for  ffiNMla  obtalDed  by  fraud  or 
upon  a  preconceived  deaifii  not  to  pay  for  them:  Ulfgona  v. 
Barton,  26  h.  J.  Ex.  S42:  Kingaford  t.  Merry,  11  Ex.  577;  Clough  t. 
[.Midon  A  N.  W.  Ry.  Co.,'  L.  R.  7  Ex.  26 ;  Cusdy  t.  Mndaay,  3  App. 
Caa.  400:  McCuTlla  v.  AllcD,  S7  Vt.  SOS.  But  aD  ImioceDt  party  pur- 
cbaiing  from  the  fraudalcDt  pnrrhaeer  would  be  protected :  While  ¥. 
Uarden,  10  C.  B.  19;  StcBier  v.  SpriDger.  7  A.  R.  407.  Formerly,  It 
tbe  fraudulent  purchaiier  were  convicted  of  false  preteuces,  the 
property  would  revert  to  the  original  vendor  even  as  agalnat  an 
Innorant  purchaser:  'lently  v.  Vllmnnt,  M  App.  Cas.  471;  hut 
see  now  Criminal  Code,  1000.  under  which  an  innocent  •■<rrhaie<- 
is  protected  against  any  onler  of  restitution,  fven  if  tit  vendor 
has  been  convicted  of  theft  or  reeelvlni  stolen  gmMis  or  fal^  pre- 
tences. Replevin  will  also  lie  for  a  swarm  of  bees;  R.8.0.  1014.  c.  107; 
for  money  in  a  box  or  for  leather  made  Into  shoes  if  lufftcleDtly  identifled. 
nnd  for  the  increase  of  animals  fera  natura  and  reclaimed ;  Morris  on 
Replevin,  101;  also  for  a  ship  and  her  sails:  Uarsb.  110;  Prideaux  v. 
Warne,  Sir  T.  Raym.  132;  for  a  vessel  acquired  under  proceediDcs  i» 
rem  In  a  foreijin  admiralty  court :  VaoEvery  v.  Grant,  21  U.  C.  R.  S42 ; 
Castrkiue  v.  Imrle,  t>.  R.  4  H.  L.  414;  see  Dunsmuir  v.  Klondike  A 
Columbian  Gold  Fields,  Ltd.,  6  B.  C.  R.  200;  for  growing  timber  told 
and  afterwanis  cut  Into  logs  by  the  purch.  r,  as  against  the  owner  of  thi- 
Iiind:  McGregor  v.  McNeil,  .12  C.  P.  K»:  hut  not  if  title  to  land  comes  in 
Muestion:  s.  ni  (a)  ;  for  leases  and  other  title  deeds:  Burr  v.  Munrvi, 
fl  O.  g.  .17;  Anderson  v.  Hamilton,  4  V.  (*.  B.  372;  Dowling  v.  Miller, 
D  r.  C.  R.  227:  for  goods  distrained  olT  premises:  Ilusklnson  v.  Law- 
rence, 26  V.  C.  R.  570;  for  growing  crops:  Glover  v.  Coles.  7  Moore. 
2ftl :  for  Roods  seised  under  a  search  warrant  and  removed  to  another 
county  and  there  detained,  the  removal  to  another  county  being  unjusti- 
fiable, and  the  .detention  there  being  a  trespass  *b  initio:  Hoover  v. 
Craig.  12  A.  R.  72.  Where  the  goods  of  A.  having  been  seised  by  the 
sheriff  uDder  an  executioD  against  B.  bad  been  handed  over  by  tbe  sheriff 
to  an  assignee  to  whom  B.  had  made  a  voluntary  assignment  in  instil- 
vency,  it  was  held  that  A.  might  maintain  replevin  against  the  assignee : 
Burke  T.  McWhlrter,  3S  U.  C.  R.  1. 

In  order  to  maintain  an  action  against  a  lien  holder,  the  lien  must  lit 
first  discharged,  or  an  offer  or  tender  of  the  amount  of  the  lien  made: 
F.Ake  v,Biggar,  11  C.  P.  170;  McMillan  v.  Hyerx,  15  S.  C.  R.  104.     But 
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«l.ot  In  .umb.r  .Dd  Zlltr  torihlr^h     It^  !f°"  ""  "'"'''  "  "l"'- 

•■ '  »:•  ?•  ''^  "■  -«"-  c:;.iJ';iT.!'a"i'  rs-s!.:  ""^■■•"' 

N»iliilnln«blc  ot  r.,i„i..on  1,«"   "j.    ^      ""'  '°  ""•  "'"'•  "  "<»"■'  b.         ■ 
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18-9:  B.rcl.,  ,,  go,,™  7"  r  ,4   I!!''?",';"''":  '   '  •"•ol'Mt  Act  of 

•^«.i-..'»  po„°'rv;r;  ?bbi,';orv.'  Ton^^j-'fo"  K-  '.sr' ''  '^^  r 

4l.ti«.  lMu«i,  anltM  thrMS.,™ll  ^^iJ'  ^r*""  !""'■"•  "■»■  '"• 

"borlll.  bailiff  VitheroBier  „rli„,?,l  "T^  "'i'^  °"*'"  "'"•^  ^y  ' 
I.lorn«.  A«:  the  RrpVvTn  Art,   "  4  °°''"  ""'  °°'"'°  ''''•"-• 

-,.t„M7];?^r--».v  t::::-o%s'—  - 
M.c..°b,r?L';'°.ro?'°;'r.bj:Trb<r'.'o.i""'°°'^  '•'"  -""• "  "■• 

Co.  7.  McE..!,,  28  U.  C   H    S28     I?^-  or  dem.i>d:  O.  w,  R,. 

Stoewr  V.  Springer.  7  A.  R.  4OT     '  """""^  '■  """o".  S  P.  R.  IM, 

Hire  "Xi'rbri''i.'::::::i°7i?„'';;r-;i."  -.-.er  .b,  ,.r™«  „, . 

•bed.  20  C.  P.  531).  oeccrarj  Mor,  replevin  :  Tuffts  ».  Motla. 
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KfCPLEVIX — I'ROCEDUKE. 


"  the  iMTHon  rlaiminn  the  jirupertj'.  op  lome  other  perton,"  gliowing  to 
the  satisfaction  of  thv  judire ;  (1)  the  facts  of  the  wronitfiil  taking  or 
detention  complained  of;  (2)  tlie  value  and  description  of  ihe  pro[)erty 
taken  or  detained;  (3)  that  the  person  claiming  is  the  owner  of  the 
prtJperty  or  lawfully  entitled  to  the  poBaession  thereof  (as  the  case  may 
he)  :  Iliile  1.*!  (1).  For  form  of  nfliduvit.  sec  Form  :«.  If  the  nffidavit 
iH  not  made  by  "  the  person  claiming  the  property  "  the  "  other  person  " 
making  it  should  show  in  the  affidavit  that  he  is  the  agent,  or  state  facts 
Hiiowiug  some  right  to  intervene :  see  Arnold  v.  Hamilton.  1  P.  U.  2(W. 

I'pon  the  application  the  judge  may  proceed  ct  parte  or  may  direct 
notice  to  be  served  on  tlie  defendant  to  show  cause  why  the  summons 
sliould  nc»t  iHSiiP,  and  may.  on  the  cs  parte  application,  or  on  tlie  return 
iif  thi*  motion  to  show  cause,  grant  or  refuse  the  summons,  and  in  ease 
the  Bumnioiis  is  granted  may  direct  the  bailiff  to  take  a  bond  in  double 
the  value  of  the  property,  or  may  direct  him  to  take  and  detain  the  t>ro- 
perty  until  the  further  order  of  the  judKe,  or  he  may  impose  any  terras 
in  granting  or  refuHinit  the  summons  as  under  the  circumstances  in  evi- 
dence appears  just :  Itule  14. 

Wb«»  SammonB  Maj  Issue  Without  an  Order.— The  sum- 
mons in  replevin  may  be  isteiied  without  nn  order  from  the  judge  if  the 
"  person  claiming  the  property,  htg  gerrani  or  agent,  makes  an  affidavit 
entitled  and  fded  in  the  court  out  of  which  the  stimmoua  is  to  issue, 
stating:  (n>  that  the  person  claiming  the  property  is  the  owner  thereof, 
or  that  he  is  lawfully  entitled  to  the  possession  thereof  (describing  the 
property  in  the  affidavit)  ;  (6)  the  value  of  the  property  to  the  best  of  his 
belief;  (c)  that  the  property  was  wrongfully  taken  out  of  the  possession 
of  the  claimant,  or  has  been  fraudulently  got  out  of  his  possession, 
within  two  calendar  months  next  before  the  making  of  the  affidavit; 
id)  that  the  deponent  is  advised  and  believes  that  the  claimant  is  en- 
titled to  the  summons;  (r)  and  that  there  is  good  reason  to  apprehend 
that  unless  the  summons  is  issued  without  waiting  for  an  order,  the 
delay  would  materially  prejudice  the  just  rights  of  the  cliiimant  in 
respect  to  the  property:  Rule  Vi   (2).    For  form  of  affidavit,  s..- Form  ...». 

Within  two  CalendM  Months.— See  notes  to  section  20  ante. 
An  onler  must  afterwards  be  obtained  within  fourteen  days  after 
the  seizure  of  the  go«id8.  otherwise  the  bailiff  may.  in  fourteen  days,  re- 
deliver the  goods  to  the  defendant :  Rule  18. 

On  Distress  for  Rent  or  Damftse  Peasant.— When  property 
is  distrained  for  rent  or  damage  feasant,  no  order  is  required  before 
issuing  the  summons.  But  the  claimant.  "  hh  gervant  or  affcnf.'  must 
make  and  file  an  affidavit  in  the  same  terms  as  in  clauses  (a)  and  (hi 
of  Rule  13  (2).  and  adding:  "That  the  property  was  taken  under  color 
of  a  distress  for  rent  or  damage  feasant.*'  In  such  case  the  summons 
shall  state  that  "the  defendant  has  taken  and  unjustly  detains  tliv 
property,  under  color  of  a  distress  for  rent,  or  for  damage  feasant  (as 
the  case  may  be)":  Rule  13  (3.c). 

As  to  who  may  distrain  animals  damage  feasant  seems  to  depeii<i 
upon  the  possession  o"*  the  land  to  which  or  upon  which  the  injury  la 
done :  see  Boden  v.  Roscoe.  18&4  1  Q.  B.  608. 

Animals   trespassing,   or.   as   it   is  called,   "damage   fe-^aur*    (doing 
damage)    may  !«■  distrained   by   the  person   upon   whose    and  they ^an- 
trespassiDg  if  taken  at  the  time  of  the  trespass :  Warmer  v.  BMtg'     -  * 
ft  K    31.     Hogs,  iiigeons,  chickens,  snares,  nets,  etc..  may  also  o.'  ais- 
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IrmiiPd  dnuini-..  feiisont :  Haco.,  .  m,,  ,,.  1,1  , 
P"»o„al  con.ro]  of  som,.  ,,;„;,  ?"'■'■  ""■•  ""'■•  "'  iin.l,.r  ,|,,  „„„.;  '"■  "' 
in.tanw,  cannot  be  di»it.  lonl  Ki„iVi  "J'  "'  "''J'^''  ""'■  "  '"ling,  for 
;«  which  is  in  a  „,„..  ,  .,„,,'  ,,X'V,-^",, ■«•••.  12  A.  4  K.  ,«„.%,  ,' 
JJS;  Slorcy  v.  nobln.on,  .  T  1  1*1^  ''""I"";,  y.  H„bi„..  o  «.  ,, 
Bunch  V,  h>„i„|,,„„.  1  Q.  ,,  ".■  :r  ■':'•'  "  cloi  »-,ihin  wbi».lc  rai,b.  I»  ■ 
»I«kct>,  2  B.  &  c.  ,B»rbu;  no,  chick™""' a"„!''"  '"I  '"»' ^  """"•'  "'■ 
A  railway  company  may  ,li»ir,rn  pnli„  Anderson's  l>icli„nary.  .'((r, 

l.ne:  Ambcn-atc  Ky.  Co    ■   Sl.nd  Rv   ,"     o'r'''  "-■""■bcrln^  ,1  ,,r 

.™- ™,d  be  ,„c.,.  ,„. .  ,s^xz,:.  ^;'c:^::^,^ 
m  a"c::™,r  ';z:t  ?.',;"*■:;  Zy-itf"- '"'-'« »- '— i.^ 

!-»«.,  1  C.  B.  -S8:  Vertue  V  BeaTcv  1  v  T"'"'"  ■  "u"""  '■ 
",'"  -«  "«  »B»i»«  a  Lonnd  keep"    jtbo, '■''";'*  «•  «  ■  »«  repievin 

ia-.e'ircit;rvri^„"„fXaw„r,hTL°  ™°"'r  ""■  "•"  ™""-« .. 

"  ™".(nble  who  impound.  Iherau  1m,  "',""'"'  ""  ""  '"Wee.,  and 
»™  V.  Henry,  s  .,.  ,(.  ,„.-,,  „"r  c„  "  cat  He  »'|.  '"  ''"  ""  ""'•"'■  '"•>»<<■ 
n.o  au  open  ,hop  from  the  hi/hwav  Z  V  ,^'™^""«  «■>  '»  own  Inn.l  or 
tmve  lin,  „„  .„„,  |,n  ,X"   left  el        °'°'^'  "  ""^  "'  lawfully 

"«r<l.  10  ().  B.  D.  17        "■  """"  '"'  ""  "nreomnable  time;  Tilletl  v 
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n  HI  replevin;  Form  ^ll:  Rule  m  '  ■"  ■  ""'••  '=:  form  of 


form  ^ll :  Rule  li). 


summons:  G 
Morgan  v.   Wliea.l,'. 


W. 


iToUBh,  in  the  division  w°t"n  ."ch  ,1,^  fVj**~'^''-  »"'""  ">"V  b. 
«nl»  re,  de,  or  carries  on  business  ^or'theLS"  "',  ""-  "^  ""■  -lefend 
or  eflfects  have  bc-u  distrained,  takeu  "r  I,„^    T'S"'  °""'''  '""l'""* 

"^^^yzr'L^iZ'^-ixrT-  -  ""■»•  '"^"  ■■ 

.roper,,-  to  be  replevied,  a,  slated  in  tl  e  suZ  "V.'"  ™'""'  "'  "" 
a»..cnable  to  the  defendant,  and  the  hLl^T"-    ^'"'  '"""'  "1'""  I* 

dition  beini  varied  to  correspond  with  ,1^1  "  "'"'  ^"^  ""■  <■"»- 

nn  application  is  made  ,„  tKre  f,  r  „        "i""' '  ""'^  "•     «'l''re 
bailiff  to  take  a  b,md  in  double  the  value  oSth""-  "'  ""'  ^'"■'■'  «" 
m  to  take  and  detain  the  propertv  unHl  ?l  e  Surir''"'^'  °'  '"»>'  '""■« 
■"«f™.l  of  replevyin,  the  Jme'toTh  '°,  li      /"'J  ,7, ';*■•  "'  '>"  "J^. 
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Sic  «2  Should  the  bailltf  not  take  a  bond,  the  seizure  should  he  set  aside : 

lawless  V.  Radford,  0  P.  R.  33 ;  and  an  action  would  He  against  the 
bailiff  and  his  sureties  for  taking  an  insufficient  bond :  Norman  y.  Hope, 
13  O.  R.  556,  in  which  it  was  held  that  the  bond  roust  he  signed  by  the 
plaintiff  as  well  as  by  the  sureties.  Rule  17  only  requires  "sufficient 
sureties,"  but  if  the  bond  should  not  be  signed  by  the  plaintilf,  it  would 
probably  be  not  sufficient  to  enable  the  delendant  if  successful,  to  brine 
an  action  against  the  plaintiff,  at  all  events  upon  the  bond,  and  80  would 
be  defective.  The  form  of  bond.  No.  42,  provided  by  Rule  17,  expressly 
includes  the  plaintiff  as  one  of  the  persons  bound.  Rule  17  requires 
two  or  more  sufficient  sureties,  and  one  surety  is  not  sufficient :  Norman 
V.   Hope,  supra. 

A  subscribing  witness  is  necessary :  Heley  v.  Cousins,  34  U,  C.  R.  C'i. 
In    taking    the    security,    the    bailiff    should     exercise    reasonable 
discretion   in  deciding  upon  the  sufficiency  of  the   sureties.       See  note 
infra,  "Replevin  Bond." 

Partlenlara. — On  entering  a  claim  in  replevin,  the  plaintiff  must 
specify  and  describe,  in  the  particulars  of  the  claim  the  goods,  chattels, 
property,  etc.,  distrained,  taken  or  detained,  and  the  distress  or  other 
Hiking  or  detention  of  which  he  complains:  Rule  16;  Form  40,  of 
claim  in  replevin.  The  description  should  be  sufficiently  clear  to 
onnblo  the  bailiff  to  identify  the  property;  Jones  v.  Cook,  1!  P.  R- 
3!M!;  Uoorigau  v.  Driscoll,  8  P.  R.  184;  "08  logs"  would  be  in- 
sufficient; Ih.;  "230  sheep  and  lambs"  would  be  insufficient;  /'*. 
Where  the  action  is  brought  f  r  (lie  detention  of  the  goods  only,  the 
claim  should  be  framed  In  detinue;  Stephens  v.  Cousins,  16  U.  C.  R. 
329;  and  a  lien  cannot  be  given  in  evidence  under  a  plea  denying  the 
plnintiiTa  property :  /6. 

EnontiBc  the  Writ.— A  bailiff  would  be  liable  for  not  eieculinn 
the  writ :  Boys  v.  Smith,  i)  C.  P.  27.  By  Rule  19  the  bailiff  is  required 
to  demand  deliverance  from  tlie  owner  or  occupant  of  any  dwelling 
house  or  enclosure  in  which  any  property  to  be  replevied  is  concealed 
or  secured,  and  if  such  property  is  not  delivered  up  to  him  within 
twenty-four  hours,  he  rasy  break  open  the  house  or  enclosure  for  the 
purpose  of  effecting  the  seizure.  But  it  is  a  question  whether  the  Re- 
plevin Act  supersedes  the  Rule,  and  sections  5,  6  and  7  of  the  Act  pre 
scribe  tile  mode  of  executing  the  writ  and  what  force  may  he  used. 
Rule  19  differs  from  sections  li  and  6  of  the  Act  in  important  respects, 
c;  as  to  the  time  that  must  elapse  after  the  demand  before  breaking 
into  a  dwelling  houae.  If  the  bailiff  should  be  held  to  have  broken  in 
too  soon  (following  the  provisions  of  the  Act)  he  would  be  liable  in  nn 
action  for  damages  to  the  householder,  while  it  he  should  miss  seixing  tie' 
goods  by  waiting  too  long  (following  the  Rule)  he  would  be  liable  t.. 
the  plaintiff. 

The  provision  made  for  breaking  into  a  dwelling  house,  under  a.  5. 
is  an  invasion  of  the  maxim.  "Every  man's  hou.e  is  his  castle :  «.,. 
Semayne's  case,  1  Sm.  L.  C.  228;  American  Concentrated  Meat  Compan, 
V.  Hendry,  W.  N.  (1893).  87,  82 ;  5  R.  331:  I-ong  v,  aarke,  18!M  1 
ej.  B.  119. 

If  the  proiierty  is  not  secured  or  concettlcil  in  the  place  broken 
oi„.ii.  the  builiff  is.  under  the  Rule,  a  trespasser:  Ratclilfe  v.  Burton.  " 
B  &  P.  220 ;  Johnson  v.  I^igh,  8  Taunt.  244.  But  if  there  were  reasoir 
sMe  grounds  for  supposing  that  th.  good,  were  there,  >t«'<>"'f,^^  "/,";;f 
defence-  Replevin  Act,  sa.  5  and  6,  inpro.     See  also  The  Public  Autli 
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..ritle,  ProlMlion  Act,  R.S.O.   1014    o    89    .    10      , 

broken  open  without  waitini   If  .„.;.  1      «  '     '"""■  '>«»"  may  be  »«;  aa 

Birch,  4  Taunt,  619  ,•  even  thourt  the  hi?i,ff  ""■   """^hinKin   v. 

-rtja;^  .'t?chT".be*";.-Z  r-nH--  •»"«"-.•„  .0 
hat  aw  of  the  property  to  be  rephyS  ,  " '!*'  f"""  ''  "»  hailiBf  find. 
Iho  premlK,  of  the  defeudanV  or  .n^^tL  '"""  *''°°'  'I"'  »"«••'  or 
h.m.  he  u,ay,  after  demand  °nd7efu»l„,/,?''"'°°  '"''"■'B  '!■•  »«me  tor 
premlK.  for  the  purp„,e  „f  US  ,t  *''."""•''■  """^h  the  peraon  and 
hut  .f  the  g„«|,  are  iVthe  „„a,em  fn    ,  ""'  ""P'"'"  *«•  '■  ^ 

the  defendant,  the  writ  wUl  onTT.?,,  »»<■"»"  "ot  holding  them  fo^ 
McEwen.28U.  C  n  (i2SH  • '"'"''  ""  '"■i"':  «■  W  Ry  Co  v 
SPrinjer,  7  A.  a^-4?7.°-?i,e"oZrd°o:r  S'^'"'v\''-  «•  "'  "«'°^r  y" 
not  beme  ,  dwelling  hou,e  0°  co"ne^?L''fu'  "■°*"'°P  <>'  olher  building, 
forthwith    after  demand  if  JhegSl't    '"'•■""»'  •»  '""I'™  »P» 

.nd  detaln'thTp^p^-Jn,;--',  »^'J°;'  ""  order  the  baililf  .„„  ^^e 
may  within  fourteen  day.  fr™  ;J^  ■  obtained  from  the  judge,  and  h. 
it  to  the  defendant  unle™  S  thVr'  "r""  """""  "■»  "me^eZlly;* 
""v«  on  the  baiiii  an  orier  direcTn?  "h-,""  '""°'"'  °h'ain.  and 
property:  Rule  18.  The  e"den,  '" «"  .■  '''"''"'"  '"'■PO»ition  of  ,l,e 
hail  ff  niuat  wait  14  d.;,' l^^^'A"',/™, f™''™,o'  'hi.  Rule  i,  ,„„,  ,t 
for  the  order  to  be  obtained  by  the  plaintiff  *  '°  ""■  '"'''''■"'"" 

rcple^""'';^;!^^'^';:"'"^^""-;  ".ate  "«  »"  '"-"tory  of  the  g^K,. 

vahtf pVe';„Xwn,°l.'^^S^CJt.'°r  """"''"  '-  '^"'"i"  •"• 
■IBdayit  for  the  order  or  ,ummm,  '    "  ""'°""'  '""x  '"  I"  the 

Serriec    of    the    Siuamont—Tl,. 

ordtnary  oaaea,  a.  .„  which,  aeeTo.e.'^:  J/A^t'   "■"   """'   °»   '" 
property  "- ^"^  ^^^^n^  USly^^^fi ---   - 

■abstltntloaal  SarriiHi— ir  ,1. 
Judge  may  m.ke  .„  „rd™";  mtJmnST"  '•"°°""  •*  »''«'>  'he 
notes  thereto.  "noatitutional  aeryice :   Section  88  and 

apply  to  the  judge  to  diachai^n^ry  lie  f ''""'"'"  '""'••  at  any  time, 
proceeding,,  or  for  any  othe"reUef  ,„  ,,,      ™,»T?'  ""■  ""'"■  "  *«  «tav 
iudge  may  make  .uch  order  ,he«^1  «  to  l^l'*  '"  "'"  """"■  ""''  "'' 
Thl.  Hnle  enable,  the  jndr  ,  "  """  """'•  ""'o  22- 

litigation,  or  to  .ell  the  , a  J"'''?,  '°  ""T"  "/  "^P^'y  Pending  the 
'?  ">  'he  power  of  the  jnd™  to  "et  a"we  hi,°^  "oubt  which  might  eiiat 
•■on  of  the  property  be  ,iMi,M,  v,^f..M  .  °T  ""'"•  "  'he  Do.,e,. 
may  order  It.  return  to  him  „„h-      .f ',  '°  "'  le'endant,  the  judae 

-  ,ne..lon  to  ..  ^^^ZIS^^^^  ^^J^^^:^  i.^ 
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taking  nr  deteutU.n  in  no  xroiiud  for  Ht'ttiiix  aside  the  gummuDK  or  uriler: 
Uilchrist  v.  Conger,  11  V.  C.  K.  I!t7. 

The  Rule  applies  to  na  application  on  the  merita  and  not  for  irreRu- 
larity  only;  and  where  the  writ  waa  directed  to  a  Bheriff  who  was  also  . 
■ole  liquidator  of  the  plaintiffs  and  as  such  inatitiited  the  action,  thio  was 
lit  nioNt  au  irregularity  and  could  nt.1  be  tak'n  Hdviintage  of  after  ap- 
pearance had  b4'en  entered  (and  perhupH  not  ut  all)  :  Alpha  Oil  C". 
V.    Dotitielly,   12   I*.  U.  .'»15. 

Bfltnra  of  the  Sniamont. — The  bailiff  must,  with  the  HummonH. 
file  with  the  t-L'rk  a  niemoraudiim  containing  the  nanipti,  residenro  and 
calling  of  the  sureties,  the  date  of  the  bond  aod  the  names  of  the  wit- 
nesKes  thereto,  a  list  and  description  of  the  articles  replevied,  and  if 
only  a  part  of  it  is  replevied  find  the  bailiff  cannot  replevy  the  rent  he 
must  state  in  his  return  the  articles  the  bailiff  cnnnot  replevy  and  the 
reason  why  he  cannot:  Rule  20.  For  form  of  return,  see  Form  44. 
Sheriffs  and  bailiffs  should  observe  the  necessity  for  their  makina  a 
proper  return  to  the  writ;  Carveth  v.  Greenwood,  3  P.  R.  175, 

It  in  a  Rood  return  to  say  the  cattle  are  dead  or  the  goods  destroyed 
by  fire:  Morris,  115. 

In  addition  to  the  formal  ret-.m  to  be  made  as  above,  the  bailiff 
must  Rive  a  correct  and  full  statement  of  the  porticulars  in  detail  of  all 
his  charges  made  for  fees  and  disbursements  in  the  execution  of  the 
writ :  Rule  100. 

Writ  of  Withcnuun. — By  the  former  Rule  VA.  if  the  property 
or  any  of  it  had  been  eloigned — that  is,  removed  so  that  the  bailiff  was 
unable  to  seize  it — he  was  required  to  make  a  return  to  that  effect,  and 
on  the  filing  of  such  return  a  writ  in  Withernam  (a  replevin  of  other 
goods  in  lien  of  the  g^wds  -loigned)  issued  and  the  bailiff  proceeded  to 
seize  such  other  goodn  and  to  take  security  as  before :  old  Rule  54. 

The  Writ  in  Witherna.n  has  been  abolished,  and  in  the  Supreme 
Court  Con.  Rule  367  provides  for  an  order  being  made  in  place  of  the 
Writ  in  Withernam.  In  the  division  court,  however,  there  is  now  no 
provision  either  by  the  Act  or  Rules  for  obtaining  an  order  in  such  case, 
all  the  provisions  in  the  former  Act  and  Rules  being  omitted.  But  sec- 
tion 63  po»i  provides  that  the  division  court  shall  have  power  to  "  grant 
relief,  redress  or  remedy,"  in  actions  within  its  jurisdiction  in  as  full 
and  ample  a  manner  as  might  be  done  in  the  like  case  by  the  Supreme 
Court.  Ilcnoe  under  this  section,  it  ie.  submitted,  the  relief  or  remedy 
given  by  Con.  Rule  307  is  made  applicable,  and  an  onler  may  be  made 
to  take  other  goods  in  place  of  those  eloigned.  Form  of  Order  No. 
45   (1),  post. 

Under  such  an  order  any  floods  of  the  defendant  to  the  value  of  tlie 
goods  eloigned  may  be  taken  by  the  bailiff,  but  the  defendant  by  giving  a 
bi>nd  with  two  sureties  to  ani.wer  to  the  plaintiff  for  the  goods  men- 
tioned in  the  original  summons,  may  recain  possession  of  the  K«K>ds 
seized  in  reprisal.  In  the  Supreme  Court  tne  plaintiff  may,  instead  of 
proceeiling  in  Withernam,  receive  ilanuiges  for  the  rcmkIs  eSoigiiM' :  *'oii. 
Rule  3«7  (2)  ;  Deal  v.  Potter,  28  U.  C.  It.  578;  C.raham  v  0'Cailogli;.n. 
14  A.  R.  -'77:  Dewis  v.  Teak,  32  U.  C.  K.  108.  Under  old  Rule  41 
no  other  cause  of  action  could  be  joined  with  replevin,  but  that  Rule 
has  been   omittcfl   in   the  new   Rules. 

F»rtie».— All  part  owners  should  join  in  the  applichtion  f..r  n 
replevin  summons,  but  If  one  of  the  part  owners  Is  entitled  to  the  excl"- 
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v.""','  '■"■''■""I"  "  PTtniT  for  lakun  the  oommoii  i>roiK'rtj- ;  McNabb 
Ilowlanil,  1  ('.  r.  4W ;  Krdc»loiii.  v,  Jurvin,  1  u.  c.  II.  370. 

JadcBunt  b7  D«f.«It.-rnl,..,  a  clefendanl  who  ha.  lK.,.n  rofvihI 
with  tlio  aiimuioiii  anil  atntcmi-nt  lit  partioiiln™  hiiv™  witli  tlir  clerk  a 
notice  dwiiutine  the  plaintilTa  claim  within  eiitlit.  ten  or  twelve  d»5»  after 
the  servici'.  accordiiik  to  the  return  day  of  the  mimiion.,  the  plaintiff 
may  proceed  with  the  action  in  the  same  manner  na  if  the  defendant  liad 
appeared  ami  ha.J  n.dmitted  the  plaintir»  rinht  to  the  po»iie»!iion  of  the 
joods;  but  the  judup  may,  on  nuflicient  sroundu  «hown  and  on  such 
terms  as  he  tiiinks  just,  let  the  defendant  in  to  defeml :  Rule  •  ■  Ser 
notes  to  section  KM). 

When  the  iilnlntilT  is  entilled  to  jiidBlneiil   liv  ilefiiult  lie  mav 
final  juilRment  for  t-  and  costs;  Rule  24. 

.   ,   P»T"««t  Into  Coart — The  defendant  may,  not  less  than  si«  day. 
before  the  day  of  trial,  pay  into  court  such  sum  as  he  ihinfci  a  full 
\  satisfaction  for  plaintirs  demand,  foeetlier  with  costs  up  to  the  lime  of 

such  payment.  In  such  case  the  defendant  should  leave  with  the 
clerk  11  consent  in  writiiiB  to  the  delivery  of  the  reiiievlu  bond  to  the 
plaintilf.  and  if  the  Dlaintiff  accepts  the  money  the  proceedings  shall  In 
discontinued.  The  plaintiff  should,  on  such  payment  beinc  made  into 
court,  observe  the  provisions  of  section  112. 

Jnry.— The  risht  of  trial  by  jury  is  now  extended  to  actions  of 
replevm  where  the  value  of  the  goods  sounht  to  be  recovered  exceeds  $20- 
section  130. 

Damacea    Wkea    PlalntiS    Saoendi.— Where    the    looils    are 

,  promptly  recovered  the  damages  are  usually  confined  to  the  expenses  of 

^  the    replevin    bond,    because    there    is   no    other   damage;    but    whatever 

^  ,         damages  have  been  actually  sustained  may  be  recovereil,  and  cannot  h« 

^  recovered  in  a  subsequent  action  ;  Gibbs  v.  Crtiickshank.  L    R    S  C    I' 

;i  451;  see  Stimson  v.  Block,  It  O.  R.  Ofl. 

^  In  replevin,  the  jury  may  assess  the  damages  as  in  'resiiass;  anil  in 

(^  an  action  arising  out  of  wrongful  distress  for  alleged  arrears  of  rent 

^    I  damages  are  recoverable  for  the  illegal  distress  and  for  annoyance  and 

Injury  to  credit  and  reputation  in  trade:  Smith  v.  Knright  60  L  T   724 

See  note  in/ro  "  .Tudgment  and  Execution." 

X  .     .  "V",""**.  ^''*«"  I>«»«dMt  Saeouda.— In  this  event  judgment 

J     is  to  be  for  the  return  of  the  goods  to  the  c      ndant,  with  .uch  costs 
and  damages  as  may  be  awarded ;  Rule  2f>. 

The  damages  which  may  he  awarded,  on  the  trial  of  the  rcnleviu 
suit,  to  the  defendant,  are  not  for  the  goods  replevied  or  for  the  infringe- 
ment of  his  rights  thereto,  but  ns  a  compensation  for  the  expense  and 
troi.!-.,.  he  has  undergone:  Pratt  v.  Rutledge.  1  Salk.  05:  see  Hawkinr, 
V  Eckles,  2  B.  4  P.  3.1»,  .101  («).  The  replevi.-;  bond  affords  an  a.liii, 
tlODal  remedy  to  the  defendant  of  which  be  may  avail  himself  by  action 
on  the  bond  in  case  the  condition  of  it  is  broken.  Sec  note  iafro  ■•  .\ction 
^^  on  ijond. 

'adcmeat  aad  Eaeeatloa — Rules  24,  25;  Forma  45  (2)  46 
(3),  of  judgments.  Forms  of  Ejecutions,  !M,  54  (11  In  replevin  o 
verdict  or  jiidfment  is  divisible,  sc  that  the  plaintiff  may  recover  for 
whatever  part  of  the  goods  he  is  entitled  to,  and  the  defendant  for  the 
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rest:  Sills  v.  Hunt.  16  f.  V.  R.  521;  Uagxart  v.  Kernxhan,  17  U.  C. 
R.  341;Uemleraon  v.  Hllln,  8  C.  V.  68;  Ctitiniff  v.  Borart,  6  U.  C 
L.  J.  OB. 

If  damages  are  not  awarded,  the  defendant  could  recover  them  in  an 
notion  on  the  bond :  Williams  v.  Crow,  10  A.  R.  301. 

A  landlord  la  entitled  to  get  Judgment  against  hla  tenant  for  bii 
rent  up  to  the  value  of  the  goods  distrained  without  setting  up  a  counter- 
claim. T'lere  must  be  a  demise  at  a  fixed  rent:  Hayward  v.  Haswell, 
G  A.  &  E.  265 :  Knight  v.  Bennett,  3  Blng.  361. 

Where  goods  levied  under  execution  are  replevied  by  the  grantee  of  a 
Judgment  debtor  under  a  bill  of  sale,  the  sheriff  may  put  in  a  claim  of 
apeoi.-.l  property:  Ljrman  v.  Slieriflf.  0  C.  L.  T.  289. 

A  stranger  whose  goods  have  l>een  distrained  for  rent  on  the  premises 
Df  a  tenant,  cannot,  in  replevin,  any  more  than  the  tenant,  questicHi  the 
landlord's  right  to  demise:  Smith  v.  Aubray,  7  U.  C.  R.  90. 

If  the  distress  proves  wrongful,  the  damages  assessed  may  include  the 
cost  of  the  replevin  bond  and  such  consequential  or  special  damages  as 
have  been  proved,  as  for  instance,  injury  to  the  property  during  its 
detention  or  by  its  removal,  and  loes  to  the  plaintiff  by  Iwing  deprived  of 
its  use:  Gibbs  v.  Cruiclishanks.  L.  R.  8  C.  P.  454;  Smith  v.  Enright,  *» 
L.  T.  724.  In  the  latter  case  the  damages  included  illegal  distress,  cost  of 
replevying,  solicitors'  cbarxes  in  and  about  reple.j-iui,  loss  from  stop- 
page of  and  interference  with  buniness,  damage  for  annoyance  and  injury 
to  credit  and  reputation  in  tradf.  The  county  court  judge  held  that  the 
first  and  last  items  could  not  legally  t>e  allowed.  But  on  appeal  his 
decision  was  reversed,  the  court  remarking  that  "  It  is  clear  that  in  an 
action  of  replevin  a  jury  may  sasesa  damages  in  the  same  way  that  they 
may  in  an  action  of  trespass.  .  .  .  Those  items  (i.e.,  for  alleged 
distress  and  for  annoyance  and  loss  of  reputation  in  trade)  are  tmth  in 
point  of  law  recoverable  in  the  present  action.  Gibbs  v.  Cniickshanks. 
L.  B.  8  C.  P.  454,  covers  the  first  Item,  and  Brewer  v.  Dew,  11  M.  &  W. 
625,  Is  equally  In  point  as  to  the  damage  claimed  by  the  last  item." 

Where  goods  are  seized  upon  a  search  warrant  under  the  Canada 
Temperance  Act,  a  judgment  on  certiorort  quashing  the  warrant  will  not 
estop  defendant  in  a  replevin  suit  from  justifying  under  the  warrant 
where  he  was  not  a  party  to  the  proceedings  to  quash  it ;  such  a  judgment 
being  a  judgment  inter  partea  only :  Sleeth  v.  Hurlhert,  25  8.  C.  R.  020. 
See  noted  infra  on  Replevin  Bond. 

BrcplevlB  Bond<^ — For  form  of  bond  see  Rule  17  and  Form  42. 
The  bond  should  not  be  in  the  disjunctive,  but  should  be  conditioned 
to  prosecute  the  suit  with  effect  and  return  the  goods,  etc. ;  Kennin  v. 
Macdonald,  22  O.  B.  484.     See  note  lupro,  "  Security." 

There  may  be  more  than  two  sureties  in  the  bond:  Rule  17. 

The  bond  may  be  attested  by  only  one  witness,  but  a  aubscrtbing 
h'itnesB  is  required :  Henry  v.  Cousins,  34  U.  C.  R.  63. 

A  ballitr  is  bound  to  inquire  Into  the  sutSciency  of  the  pledges  or 
sureties  In  the  bond:  Hunter  v.  Blades,  5  Taunt,  225;  Norman  v.  Hope, 
14  O.  R.  287;  Honrfali  v.  Sutherland,  31  N.  S.   R.  471. 

A  bond  though  irregular,  as  taken  to  the  judge,  may  be  good  as  a 
voluntary  bond:  Stansfield  v.  Hellawell,  7  Ex.  373;  and  would  be 
enforceable  by  the  bailiff,  who  would  stand  as  a  trustee  for  the  defend- 
ant: lb. 

The  defendant  is  entitled  to  see  the  bond  before  he  takes  a  step  in  the 
ei.  ..e:  Ix>gue  v.  Prescott.  18  C.  L.  T.  186. 
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If  the  bailiff  failH  to  take  tlie  oeceBsarr  bond  before  aeiiure,  the  Mt.  e2. 
■eliure  will  bo  aet  aaide  with  coata,  to  be  paid  by  the  bailiff:  Liwleaa 
r.  Radford,  9  P.  R.  Sa  See  Bp.iea  ».  Mackay,  1  O.  B.  34.  The  amount 
of  damagea  againit  a  bailiil  for  takint  an  inanlllcient  bond  could  not 
exceed  the  penally  of  the  bond :  Norman  v.  Hope,  13  O.  B.  BSe ;  14  O.  R. 
287.    See  atao  Jeffrey  v.  Baatard,  4  A.  ft  E.  823. 

A  coroner  acting  In  the  place  of  a  sheriff  la  aubject  to  aii  the  common 
law  and  atatutory  llabilitlea  aa  well  aa  the  righte  of  the  office  of  sheriff, 
and  la  personally  leaponaible  for  taking  insufficient  security:  Horafaii  v 
Sulherlnnd,  31  N.  8.  B.  471. 


AaslsK>MBt  of  Bo»4.— The  bond  U  aaaignable  to  the  defendant : 
Bule  17 ;  and  an  action  wiU  lie  against  the  baUlff  for  refusal  to  asaign 
it:  Pacaud  y.  McEwan,  31  U.  C.  R.  328.  For  form  of  assignment  see 
Ponn  43. 

^o*  ''°°''  "°°°'  ■*  •••Igned  while  the  suit  ii  pending:  Becker  v. 
Ball,  18  U.  C.  B.  192.  It  is  assignable  when  the  court  in  which  tbi;  action 
was  brought  refused  to  try  the  ease  for  want  of  jurisdiction :  Welsh  v 
OBrlen,  28  U.  C.  R.  40B.  It  Is  to  be  assigned  "upon  the  order  of  the 
judge:"  s.  213  (2), 

Action  OM  Boad.—lf  the  plaintiff  does  not  prosecute  bis  suit  with 
effect  and  without  delny.  the  defendant  may.  upon  the  order  of  the 
judge,  take  an  assignment  of  the  bond  from  the  bailiff  and  sue  on  it  In 
his  own  name;  aee  Rule  17:  Bacon  v.  Langton,  9  C  P  410-  Becker 
V.  Ball,  18  U.  O.  B.  192;  Welah  v.  O'Brien,  28  V.  C.  R.  405- 
Mulvnncy  v.  llnpkins,  18  U.  C.  R.  174;  Johnson  v.  Parke.  12  C.  P 
179 ;  Meloche  v.  Reaume,  34  V.  C.  R.  606 :  Culham  v.  Ijjve,  30  U.  C  R 
410;  Caswell  v.  Catton.  9  U.  C.  R.  282,  462;  Bletcher  v.  Burn  24 
,1  S-  5-  ^=  Meyers  v.  Baker.  26  II.  C.  B.  18;  Golding  v.  Belnap,  26 
U.  C.  R.  183;  Patterson  v.  Fuller.  31  II.  C.  B.  323;  McKelvey  v.  Mc- 
Lean, 34  U.  C.  R.  635;  Mulvnnej  v.  Hopkins,  18  U.  C.  R.  174:  and  also 
where  the  summons  in  replevin  and  subsequent  proceedings  are  set  aside: 
Meloche  v.  Reaume.  !!4  U.  C.  R.  606;  rhurchlli  v.  Durham.  29  C  P 
474  :   but  see  O'Donnell  v.  Duchenault.  14  O.   R.  1. 

The  bond  may  be  sued  in  the  division  court,  no  matter  how  large  the 
penalty  may  be :  section  213 ;  Exchange  Bank  v.  Springer,  13  A.  R.  390. 
But  no  more  than  the  amount  of  the  penalty  can  be  recovered:  lb.; 
McMahon  r.  Ingersoll,  6  O.  S.  301 ;  Randall  v.  Burton,  4  P.  R.  9 ;  Ilat- 
ton  V.  Harria,  1802  A.  C.  547. 

If  the  plaintiff  prosecute  his  anlt  with  effect  and  without  delay,  there 
is  no  action  on  the  bond :  Caawell  v.  Catton,  9  V.  O.  R.  382 ;  but  the 
Inability  of  the  plaintifTs  aolicltor  to  communicate  with  hia  client  will  not 
ptevent  a  forfeiture  of  the  bond :  Bletcher  v.  Burn,  24  U.  C.  R.  124. 

To  proaecute  "  with  effect "  the  plaintiff  must  bring  the  action  to  a 
termination  which  is  not  an  unsuccessful  one:  Jackson  v.  Hanson,  8  M 
&  W.  477 :  Tummons  v.  Ogle,  8  E.  ft  B.  571. 

But  want  of  due  diligence  may,  if  the  defendant  in  replevin  is  preju- 
diced by  the  delay,  constitute  a  breach  of  the  condition :  Gent  v  Cults 
11  Q.  B.  288 ;  Harrison  v.  Wardle,  5  B.  4  A.  154 ;  and  when  two  veara 
had  been  permitted  to  elapse  without  any  steps  being  taken  in  the  replevin 
soit,  the  bond  was  forfeited ;  and  in  such  case  the  obligee  could  recover 
although  judgment  has  not  been  aigned :  Aiford  ».  Perrett,  4  Bing  586 
See  alao  Morris  v.  Matthews,  2  Q.  B.  293 ;  Evans  v.  Bowen.  19  L.  J. 
Q.  B.  8. 
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Sm  it  DafaMM  im  A«tl«H  «a  Bomd.— Thp  bond  i,  luhjKt  to  the  pro- 

viflloni  of  wctlon  8  of  8  and  1>  Wlllium  III.  c.  11.  which  Is  now  em- 
bodied in  K.S.O.  11)14,  c.  5«.  ■.  12r».  and  is  as  foUows: 

"  1»6.— (1)  III  an  action  comrnvticeil  or  prowcutwi  in  any  court 
ii|>on  u  bond  for  n«n-i>erforinunii-  of  any  mvpnant  "P  afreenn-tit  in  any 
indrnturt'.  dcc-d  or  writing,  the  iiluiiitilT  may  amiBn  an  many  brea«>hpn  a»t 
hi'  thinks  fit,  and,  upon  trial  of  such  action,  not  only  Huch  dumagfM  and 
eoBta  aH  have  heretofore  been  iiHiiully  aMeiwed  Bhall  be  BBsewied,  but 
alBo  damaxeg  for  such  of  the  breaclieM  so  aiwiitned  as  the  plaintiff  upon 
the  trial  of  the  iiwues  shall  prove,  and  the  lilie  judnmeiit  Hhal!  be  euten-d 
as  heretofore  iu  siicli  action. 

VJ)  If  jiiditnient  id  given  for  the  phiintiff  by  c*.iifi'H«ion  or  <!•- 
fiinit,  he  may  suggeat  as  many  breaclies  of  tiie  covenant  and  iigrie- 
iiieiitM  iiM  hi-  thinlis  fit,  and  tlie  damages  that  he  shall  have  hoh- 
tained  thereby  Hhall  be  tiwipsseil :  and  if  the  defendant  after  hik-Ii 
judgment  i'nten>d,  and  before  any  execution  executed,  pays  into  the 
court  in  which  the  action 'is  brought  to  the  use  of  the  idaintiff  such 
damages  so  to  be  assessed  by  reason  of  all  or  any  i>f  the  breaches  of  Bucli 
»*ovenants  or  agreements,  together  with  the  costs  of  suit,  a  stay  of 
en-cutioii  on  the  judgment  ^Imll  be  entered  uiMin  reci.nl. 

CI)  If  bv  reaB<»n  <»f  any  .execution  executed,  the  plaintiff  or  his  exr- 
cutora  or  adm'iuiBtratont  are  fully  paid  or  satisfied  all  such  damages  so  to 
be  assessed,  together  with  his  or  tlieir  costs  of  suit,  and  all  reasonab  e 
charges  and  expenses  for  executing  the  execution,  the  body,  land  or  go<Hls 
of  the  defendant  shall  be  thereupon  forthwith  discharg^^l  from  the  execu- 
tion, which  shall  likewise  be  entered  upon  record;  but  such  judgment 
shall,  nevertheless,  remain,  continue,  and  be  as  a  further  se<!urity  to 
lUiKwer  to  the  plaintiff  and  his  executors  or  administrators  such  damages 
as  shall  <»r  may  be  suntained  for  further  breach  of  any  covenant  or  agree- 
ments in  the  same  indenture,  deed,  or  writing,  contained,  upon  which 
the  plaintiff  may  apply  to  the  court  in  which  judgment  is  entered  for 
leave  to  isBiie  execution  upon  the  judgment  against  the  delendaut.  or  his 
executors,  or  administratore,  suggesting  other  breaches  of  the  covenants 
OP  agreements,  and  to  call  upon  him  or  them  to  shew  cause  why  execu- 
tion shall  not  be  awarded  upon  the  judgment,  upon  which  the  court 
shall  make  such  order  as  may  be  deemwl  just. 

(4)  Upon  payment  or  satisfaction  of  such  future  damages,  costs 
and  charges  u\\  further  proceeilings  on  the  judgment  are  agiiin  to  be 
stayed,  and  so  ioticD  quoUex,  and  the  defendant,  his  body,  land  or  goo.l« 
shall  be  discharged  out  of  ixecution." 

Where  a  sheriff  seized  gooila  claimed  by  a  third  party  under  a  chattel 
mortgage,  but  none  of  the  goods  were  removed  by  the  sheriff  and  no  on- 
was  left  in  charge  and  no  act  of  any  kind  done  indicating  continuance  of 
poBsession  on  the  part  of  the  sheriff,  and  the  goods  remained  in  the  pos- 
Bession  of  the  claimant,  an  action  of  replevin  for  their  recovery  couhl  n<.t 
be  sustainwi;  the  right  of  the  aheriff  to  seize  and  sell  the  cqiuty  of 
redemption  being  clear  the  claimant  was  not  damaged  by  the  mere  adver- 
tising of  the  goods  for  sale,  and  no  action  would  lie  for  an  intention  noi 
carried  into  effect;  and  the  sheriff  could  justify  on  any  valid  ground 
existing  at  the  time  of  the  levy :  Gates  v.  Bent,  31  N.  S.  R.  544. 

Bct-0>— A  set-off  may  be  pleaded  to  an  action  by  the  assignee  of 
the  bond:  McKelvey  v.  McLean.  .t4  V.  C.  K.  G25 ;  also  payment  ini.^ 
court :  Thomi«on  v.  Kaye,  13  C  P.  2iil. 
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■tayUc  rrMMilmv  -Thp  rourt  ban  «lw«}-«  puwrr.  wlilili  ii  Mo. (3. 
*m  exeit-iw  to  may  prCM-r-nillDL'-  on  a  rfplfvin  tx.ii.1  wht>D  it  would  Iw 
Kjultalilf  anil  ju«  to  .lo  «<• :  lliu,  ,  y.  Maokaj,  1  O.  II.  M :  »|.  nlno  llnt- 
tin  T.  Short,  12  V.  C.  II.  4s.-;  Ilpadlpy  v.  Cloaler,  13  1'.  C.  II.  .CI).  Hill 
It  baa  bwn  aaid  Ibat  iiurn  a;(  avpiw  to  .laylDH  iirocppiliiiiiH  and  prelcr 
Ipavlnii  tbe  qupatlon  of  .lanmc™  to  b..  trl«l  in  tbp  onllnary  way  :  lloi>vir 
5:  ff  tl"'^'  "^i.*  *  "  ^''''■'  *'""">™  *■■  *'OVP,  and  l>»v.'  v.  Ciiihnin.  :ttt 
I  .  L.  II.  410;  Mpyei^  v.  balipr.  llarirrpavpa  v.  .MpTpra.  2fl  I"  ('  II  1(J  ■ 
Mfioohc  V.  Ileaiimp.  ,'14  I'.  I'.  R.  Ilia);  John«on  v.  I'arkir.  IL'  r.  P.  1711 
But  If  tbp  iiiaintilT  in  rpplpvln  bf  hindpreil  from  pro«pi-iitiuii  thp  Huit 
witb  Pltptt  by  thf  dpfault  of  tbp  dpfpndant  in  rpplpvin  tbp  .curt  will 
pnvpiit  tbi'  liiitpr   from  priKi-nlinc  on  Hip  bond:   Kmn.  v.  Ilowpn.  1(1 

.  i?*^"****"  .'■  *•"•■  •"  ""pI^TlB  Bomd.— Tbp  iiptiinl  iluniaip 
la  all  that  can  bp  rwiivpnil :  Ililpy  v.  fnuain..  34  f.  C.  U.  Kt-  Kpnnln 
V.  Mariionalil.  Zi  O.  R.  4S4;  and  «rp  notpa  to  apption  6.1  "  Rpllef 
ngninat  Ppnaltipa." 

On  judumpnl  for  piaintilT  for  i»iPt  and  a  rpturn  of  Hip  ri»t.  Hip  piiiin. 
tiff  in  rppipvii,  I,  liablp  for  not  pri„p,itini!  tlip  unit  with  pITpii  oh  lo  tbp 

i^'!,  „,  ?'"'■''  '"  '"''•■''  "'"'  '»■•  ""'  fi'turnini!  tbpni :  Pattprson  v. 
rullpr,  31  r.  C.  R.  32.3. 

.  .!^^?'!?'  °',  •«'•»!•••— Tbp  two  aurptipa  in  a  rpplevin  bond  arp 
tojplher  liable  only  to  thp  amount  of  thp  iipually  in  thp  bond,  and  tbp 
coats  of  suit  on  the  bond  ;  lIplTord  v.  Alger,  1  Taunt.  21S. 

B«Ieua  of  ■nretlaa — A  rplpaap  by  tbp  dpfpndanta  in  replevin 
M  T.„  "'"""'  "'■'I"""  In  »  rpplpvin  bond,  nftpr  naaimimpnt  by 
tno  ballllf  to  bini  would  rpleaae  nil  the  aurptiea  and  preclude  Mm 
from  auinc  the  bailiff  ..r  tnkint  in«ii(ricient  aeourity :  Kirkendall 
V.  Tbomaa.  7  V.  I'.  R.  .■!();  ,i„d  „  referpncp  of  thp  auit  to  nrbitru- 
lioii  without  thp  aaapnt  of  a  aurpty.  would  diapharp-  liim :  Arplier 
V.  Hiirte.  4  Binir.  4B4:  n.itt  y.  Oilleland.  Hunt  v.  Keith,  lie 
K.  ii40;  nor  will  thp  attendance  of  tbp  aurptipa  on  an  nrbitrulioii 
Imply  ponaput  to  the  rpferpnee;  Iturke  v.  Olover.  21  j\  f^  jj  ofM- 
SPC  10  I'.  C.  L.  J.  180;  and  n  poatponement  of  the  trial  without 
the  (llnw  conacnt  or  concurrpnep  of  thp  mirptiea  diiu'bnrgea  them; 
Canniir  v  Ito,nrt.  «  0.  P.  474;  but  not  if  the  trial  is  poatponed 
without  plainlilfa   concurrence :  O'Connell  v.  Duchenault.  14  O.  R.  1. 

Enlarglni!  the  time  for  makinE  an  award  doea  not  dlscbame  tbp 
auretiea;  Aldridce  y.  Harper,  10  BinK.  US.  On  aubjert  of  releaae  of 
auretiea  generally,  aee  notes  to  apotiona  93  and  0*1. 

Or4«r  for  >aIo  of  Portahablo  Oooda.— There  ia  no  authority 
for  any  aucb  order;  Inneg  v.  Hutcbeon,  !)  O.  I,.  R  .392  but  it  waa 
iuraested  in  this  case  that  the  plaintilt  may  aell  the  goods  without  an 
order,  taking  the  risk  of  damages  in  that  regard  In  case  of  failure  in  the 
action. 

JCBISDlCnOIV    UNnEB   8CIIOOI.    A(n-8. 

D     ^J'"'.!!!-*  i*?,'  *•*••»■  "wtwooB  lokool  Tosohon  ud  Bokool 

Board..— The  Public  Soboola  Act.  R.  S.  O.  1914,  c.  268.  a.  R7.  provldea 
for  the  agreement  between  a  teacher  and  School  Board,  and  tor  the 
payment  of  aalary  and  ita  enforcement,  and  is  as  follows ; 


JL'BISDIOTION    t'NOea  SCHOOL   ACTS. 

ST. —  (1)  Everj  axmrncat  between  a  bnant  and  a  tencher  nhall  he 
In  writiof  algicd  br  the  partlM  tbtrtto  and  waltd  wltb  tbt  bmI  of  tb« 
board. 

<2>  No  peraon  ahall  be  employed  or  act  aa  a  teacher  unleu  be  hotdx 
a  certiflcate  of  qualification. 

(8)  IToltaa  otberwiae  eipreaalj  agreed,  a  teacber  ahall  be  entitled 
to  be  paid  hia  aalarj  In  the  proponloo  which  the  number  of  dajrn  during 
which  he  baa  taught  beara  to  the  whole  number  of  teaching  dayi  Id 
the  jear. 

(4)  Every  teacher  ahatl  be  pntllled  to  bla  Mlarjr  notwlthatandlog 
hU  abaenee  from  duty  on  account  of  lickneu  (or  a  period  not  ezceedlog 
four  weeka  in  any  one  year  of  hIa  employmPDt.  if  the  ■Ichnrax  la  certified 
to  by  a  phyaician,  or  In  a  ceae  of  acute  inflammatory  condition  of  the 
teeth  or  guma  by  a  licentiate  ot  dental  aurgery,  but  the  period  of  four 
weeka  may  In  any  caae  of  alckneaa  be  allowed  and  eitended  at  the 
pleaaure  of  the  board  without  a  certificate. 

(0)  If  at  the  expiration  of  a  teacher'a  engagement  bia  aalary  lina 
not  been  paid  in  full,  the  aajary  ahall  continue  to  run  at  the  rate  men- 
tioned in  the  agreement  until  paid.  If  an  action  to  recover  It  la  com- 
menoed  within  A  roe  montha  after  the  nalary  ii  due  and  payable. 

(ft)  All  m.i'ti'  -t  of  difference  b4>tweeD  boarda  and  teachers,  in 
rcgtird  to  aalarj  ..r  other  remuneration,  whatever  may  be  the  amount 
in  illapiite,  ahnll  be  determined  In  the  Dlvlaion  Court  of  the  divinion 
where  the  cause  of  action  arose,  subject  to  appeal,  aa  provided  by  thla 
Art. 

(7)  If  it  appeara  to  the  Judge  on  the  trial  of  an  artion  for  the 
recovery  of  a  teacher's  salary  that  there  waa  reasonable  ground  for  the 
board  disputing  its  liability,  and  that  It  was  willing  and  offered  to  pay 
to  the  teacher  any  aum  not  ao  In  dispute,  the  Judge  may  relieve  the  board 
from  the  liability  imposed  by  sub-section  0,  in  whole  or  in  part. 

An  agreement  cannot  be  made  for  a  longer  period  than  1  year: 
Grattan  v.  Ottawa  Sep.  S.  T.,  8  O.  U  R.  135. 

The  provialuLa  oonta'ned  In  the  above  statute,  section  87  (1),  that 
the  agreement  must  be  in  writing)  signed  by  the  parties  and  aealed  with 
tbe  aeal  of  the  board,  are  imperative  and  where  a  teacber  waa  verbally 
engaged  for  a  year  and  was  dismlased,  no  damage*  for  wrongful  dlamiiwal 
could  be  recovered :    McMurray  v.  E.  Nissouri  P.  8.  B.,  21  O.  L.  R.  46. 

Where  the  agreement  gave  either  p^rty  a  right  to  terminate  it  at 
one  month's  notice,  and  the  board  gave  tbe  teacher  notice  pursuant  to 
a  resolution  passed  at  a  meeting,  the  notice  of  the  calling  of  wiilch  had 
not  stated  that  this  matter  would  be  considered  and  of  whic^  acme  of  the 
trustees  were  unaware  and  some  did  not  attend ;  in  an  action  by  the 
teacher  for  $132.03  salary,  it  was  held  that  the  matter  fell  within  this 
provision,  and  the  division  court  had  Jurisdiction :  Oreenless  v.  The 
PIcton  School  Board,  2  O.  L.  B.  387 :  see  also  Glidden  v.  Tarmouth 
Public  School  Trustees,  IT  O.  L.  R.  843;  McPberson  v.  Trustees  of 
Osborne,  1  O.  L.  R.  261. 

The  Uigh  Schools  Act,  R.  S.  O.  1914,  c.  268.  s.  60,  contains  similar 
provisions  as  to  high  school  teachers ;  and.  The  Separate  Schools  Act, 
R.S.O.  1914.  c.  270.  n.  54,  also  provides  similnr  remedies  for  teachers 
in   those  schools. 


Appeal. — An  application  may  be  made  by  either  party  to  the 
Minister  of  Education  for  an  appeal,  and  the  Minister  may  appeal  to 
the  divisional  court   of  the  supreme  court   In  cases   under  The   Public 


COL-RT  or  KJUITY  AND  OOOD  CONWUEXCK. 


Vi!\ 


Icboola  Art,  Motion  lOB:  inil  almllar  apMnl  I.  aUowed  nndr  Th.  Iltih  •«• 
Bcbooli  Act.  Mrtlon  ISO  (4)  :  nn  pon  ■•  Appjali."     faction  54  of  Th.      •a.n. 
Separate  Srhiiola  Act  rontaloa  th«  worda  "  aubjrrt  tu  apiieal  aa  pruvldcd 
or  tbia  Aot,"  but  no  appeal  la  proTlded  by  It 

A<«tl.>.l  «.Ha4la«l.a  .f  D<TUi.>  C.«ru.-Th.  dWIalon 
Murt  Judfe  la  f Itcii  apecial  Juriadlrtlon  under  The  Daman  br  Floodloi 
Act.  B.B.O.  1914.  c.  86.  The  proviaiona  o(  that  Art  are.  however, 
reatrlrted  to  the  prorlalonal  counlipi  and  electoral  diatrlrta  mentioned 
In  a.  3  of  that  Art. 

83.  Except  in  aitioiin  in  whitli  a  jury  is  demanded,  as  here- .rndip, i<. 
inafter  provided,  the  .Tudjje  aliall  hear  and  determine  in  a  sum-  "»• 
mary  way  all  questions  of  law  and  fact  and  may  make  such  order 
or  judgivient  as  appears  to  him  just  and  agreeable  to  equity  and 
^'imd  innscienee,  wliich  sliall  ho  final  and  conclusin.  hctwwn  thi> 
imrticK.  cxicpt  an  herein  otherwise  provided.     10  Kdw.  \'II    c 
33,  ».  CI. 

Ordan  A(n»bU  to  Bqaltr  >md  0«o4  Coaaaiaae*.— Thia 
exiirvaalf  authorlspa  a  jndie  to  do  what  he,  aa  an  arbitrator,  maj  ™n- 
aider  Juat.  and  doea  not  bind  him  to  obaerve  technical  rulea  fithpr  of  law 
or  equity.  The  provlalon.  however,  adda  nothing  to  the  practical  elect  of 
unappealable  cases  in  which  his  declaion,  no  matter  how  wronit  it  maj 
he  In  point  of  law,  cnnnot  be  revlewe<l :  aee  itnte.  notea  on  Prohibl. 
lion;  Home  v.  Camden.  2  H.  Bl.  53«;  Be  Dyer  v.  Rvana,  30  O  R  rtl7- 
»eo  Et  parlr  Moaes.  Moaea  v.  Parker,  1896  A,  C.  24B'  Brown  v' 
Mitchell   7  II.  C,  r..  J,  2»S. 

In  appealable  oases  It  would,  doubtlee.,  V  found  that  a  deoUion 
erroneou.  In  point  of  law,  but  founded  on  the  viewa  of  a  divl.lon  court 
ludge  aa  to  equity  and  «ood  oonaclenoe,  would  be  corrected  The  nro- 
vlslon  was  referred  to  by  Boyd,  C.  in  Lewirie  y.  Canada  Loan  and 
Baniiln,  Co..  11  p.  R.  512;  ace  Re  MoOlbbon  v.  Eap^r.  18  C  iTt  ,^ll• 
c""l2  M.^Tu.'Z  ^  Q.   B.  255;  Crayaton   ,.  The  MaM^y-Harii 

Jnry,— See  sectiona  130-144  and  notes. 

."•  ;r*»«  •V"  ,"•«»  •»*  D.t.r«lB..-This  provision  Is.  of 

courae,  snhject  to  that  in  aeotion   142    (2).   which  allow,  the  judge   to 
call  B  Jury  upon  bis  own  motion  to  try  any  disputed  fact. 

220^'"°""'"  '"  ^'^'^"^  J««.U1  IMatrf.t..-Se<  sections 


64.  Upon  a  contract  for  the  payment  of  a  sum  certain  in  .judge  may 
labour  or  in  any  kind  of  goods  or  commoditiea  or  in  any  other  ""'"  Vy- 
manner  than  in  money,  the  Judge  may  give  judgment  for  the  m™l ™ 
amount  in  money  as  if  the  contract  had  been  so  expressed    if  •'"■""c'' 
the  goods  and  commodities  have  not  been  delivered  or  theS^'™' 
labour  or  other  thing  performed  in  accordance  with  the  contract  Eri,"™t 

10  Edw.  VII.  c.  32,  «.  64.  ■»  money. 


U6 


KyrtrvHLK  hki.ikk— I'K.naltikh  .\ni>  Funi'KiTriij;^. 


F«r»aa«  0«k«rwlM  Tksa  la  Mvavr'—Ain^Ripnti  iirf  ■nmv- 
lliii'H  t-nrfn-tl  liih)  for  iMumirnt  of  a  c«>rtiiln  Hum  lo  wimi-  ilMicoatMl 
ntniiii'Mlity.  Ill  ttiU  ■ifiiim  Hiirh  «  iranuirtltH)  ii|i|N>Rn  to  Im>  mUomI 
ii|H>n  Ihf  Hiimi'  Ihi-Im  Hn  a  Uftbllitjr  iirxHi  a  pr<>inUw>ry  nul)*,  rnitl  the  Jiidxe 
U  fiiiiM"*'!^-"!  t'(  Kivi-  JiidirtnPDt  n«  If  thf  ronlran  Imrl  orlginiiny  l»wn 
Itiiynltlf  111  minu-y.  A  ili-nmml  In  ii»ii«lly  noi  iifCfwwry  im  the  p«rt  of 
tlu>  plaintiff  iM'foD-  Huil.  it  twlui  iucunilwiit  on  ihf  tifffndant  to  ufff>r  to 
IM-rform  tlii*  work  or  uilirrwiM-  fulHI  hia  |in)niiw> :  Tral  v.  Clnrkaon, 
4  O.  M.  :\T2:  Jtm*-.  r.  (llblmnH.  N  Kx.  UW.  Cratilrw  v.  MpMontmitb.  lU 
lown.  It.  ITlt. 

Hlioiihl  ihi>  rontmt't  Im>  to  ili-llvpr  wheat  V.  <>.  H.,  it  woiihl  U  th« 
iliiry  of  the  liuyi-r  to  i>rovldt>  thf  cara  for  tin-  alilptnfnt.  and  if  noi  don*-. 
tlKTP  woulil  tM>  no  bri'urh:  Maraball  v.  Jamifaon,  42  ('.  C.  It.  115.  Tli« 
I'illit  ijf  iM'tioii  w-oiilU  be  naaif iiiibl*' :  "•'»•  iiott-n  In  niiIIoii  K.*t,  "  Aaalfii- 
iiH-iit  of  ('tioap  in   Artion." 


Puwem  ut 
( 'ourtM, 


CoiirtH  not 
b'Krant in- 
junctioni 


fl5._(l)  'I'ho  court  in  actionn  otiiprwitw  within  its  jurls- 
iliitiim  mIihII  liavc  pdwer  to  ttrant  ri'lit-f,  rodreftp,  or  remedy  or 
.■.nnltinatinn  (if  rfiiu'<li**(»,  I'ithtT  Hlwnluti'  or  contlitiMiml.  iiu-lutl- 
iii;r  tiie  |Hiwrr  to  rt'Iievc  a^'ainct  pcnallii'M  ami  forfeiturec,  in  as 
full  am)  aniplf  n  nianiicr  m  inipht  In-  done  in  the  like  caw  by 
[!:c  Siijin'tne  t'niirt. 

Ci)  Nnthin;.'  in  tliis  section  «Ini!I  confer  jurisdiction  to 
[Tfttnt  an  injunction  or  to  appoint  a  receiver.  1"  Kdw.  VII.  c 
r.  Ti.  s.  ({5. 

la  Uk«  0mm  la  tkm  BapMat*  Caart.— Hpp  Ontario  Jiidipattire 
Act.   ll.S.O.   liH4.  r.  .VJ.   a.   1ft. 

lajaaetloa  or  E«alt«bU  BxMatloa.— Thia  upr-ticin  vnnblfa  ttie 
Jiidfe  of  a  diviaion  court  in  every  procpwHnit  iH-fort-  him  within  ht^ 
iiiriadiction  to  grant  the  same  relief,  retlreaa  and  reuiMly  and  rombina- 
lion  of  remedies,  oh  if  the  action  were  in  the  Supreme  Court;  and,  there- 
fore, it  was  thought,  that  in  any  cnae  within  the  juriadiction  of  the 
rourt.  the  judge  of  a  dlvlnion  rourl  could  deal  with  it  in  the  fame 
iniiiiner  iih  ii  juilge  of  the  Supreme  Court  might  in  an  action  in  that  court, 
111  Et  parte  Martin.  4  Q.  B.  I>.  2V2;  a.c,  Jtwfc  nom  Martin  v.  lian- 
iilnter,  4  Q.  B.  D.  4fll,  it  waa  belli  that  aection  fi»  of  The  Judicature 
Act  of  1ST3.  to  which  aection  W  (1)  ia  aimilar.  gave  power  to  an 
Inferior  court,  having  no  wider  juriadiction  in  this  reHpect  thai)  our 
diviaion  courta,  to  grant  an  injunction  in  an  action  within  ita  juriadiction 
and  to  commit  for  diaobodience  thpreof.  And  in  Richania  v.  Cullerne. 
7  Q.  B.  D.  023,  the  right  under  thia  aection  wan  held  to  extend  .o  all 
orderH,  wliether  final  or  interlocutory.  Jeawl,  M.U.,  a-iid :  "  The  aection 
appliea  In  every  caae  where,  if  the  action  were  in  the  Hi.Th  Court,  a  party 
pould  lie  committed  for  disobedience."  Brett,  L.J..  aald :  "  The  County 
Court  then  baa  the  name  power  aa  the  High  Court  at  every  itage."  But 
by  the  Act  of  «1  Vic.  c.  15.  a.  1  ta.-a.  2),  it  waa  declared  that  the 
Jurisdiction  of  diviaion  courta  did  not  extend  to  the  grant'ng  of  an 
injunction  in  caaea  otherwiae  within  tlie  competency  of  the  court.  That 
Act  said  nothing  ab«)Ut  power  to  apiiolnt  reoeivera,  but  that  power  la« 
well  ns  the  power  to  grant  injuuctiona)  waa  expreaaly  withdrawn  by 
HI  Edw.  VII.  c.  32,  a.  OTt  (2).     The  reault  of  thia  latter  enactment  ia  to 
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render  Jlvl.i.in  n.iirl.  |>,w<.rlr..  I..  .1,1  n  JuUmiient  vr^Uu.r  b,  Ih.-  n,,.  j 
lolntau'iil  ,<l  II  m^lvr  or  hr  whj  ut  iiiiillnbli'  i-i«iiil„n. 

The  hliliirr  of  llii'  ah.v,'  uhIIod  mil  Ihr  ..iriil  o(  lli,.  orlnllml  .-na.l 

T?i'   '"J   '''""•„•""•"'''"••»'»   f>   II.    "•■r.'   fun,    r..,i,,„ |„.   ^.,,,1 

Hllllwi  of  llii'lmi'll  *  Ki..,tr'ii  Ulvlalon  I'oiirli  A.c.  |.p.   linn  1.1. 

.V.  lliH  .iniiii,.  „ow  .i.nil.  I,  ill.l.lori  ,.„i,rl  Im,  „„  ui.lh..rlej  „r 
m»ililii..ry  by  «hl. li  «  Jiiiliciii..|il  ireditor  in  ihiit  ™un  (..n  Invok,.  .on,, 

»f  ihi.  very  uiefiil  nii.l  liii|..rliinl   r hII,.,  o,«.|,  io  „  Jii,Ui,„.„i  .rnliior 

In  the  niiiirrmt.  .„urt  or  omnly  ....iirl.  iiialnn  hl«  .ieblor«-  a»el»  for  tli.. 
MitiNfiioiioii    of   IiIh   Jl|l||ni|.|i|. 

Iiilil    r..<.|titly.  It   Willi  II lilt   Hint   iin  mtlofi   for  liiubl.-  rill..f 

In   mil   of   n   illvl.lon  oiurt  Juil(in..|it   nil(lit  bi.  brmiflit   in    il imty 

iiiurl.  nllhouih  thi'  i.|i».«  of  llirltLhy  i.  Klilerkln.  1  K  4  11  mn' 
Ail«tlii   V.    .Mill..   »   K«.  L'W;    lliilliy   V.    llnlliy,   1.1  ly    n.li    sKl-    b' 

;■;    ,':■  y.'■«"'}^"  "'.  '''■^''-  "*  •*■  "■  "■  "*';   •'"'■' "■■"  >.  Korr^ler: 

II  I  .  I  .  R.  .MK;;  Ihinni'lly  v.  Htewnrt.  -J."  I'.  I',  It  .Ti)  ,,„,|  Alilrii.l. 
V.  AMrlLb.  2.'.  (,.  I,.  :m:  Im  ...  It.  124.  -.,.,„„l  to"l„,Mo..:  th,;.' irt 
nil  ni-llon  unilil  not  !»■  iiinlntiilii<.il:  but  It  l«  now  Hiinllv  mttlnl  bv 
«  row,.  V.  .irulmni.  rj  1).  L.  11.  H.-,.  tlnit  no  „„■[,  notion  nnn  In.  br„u,lit 

EqaltaUa  b«eatlam  xidait  L..d«.-  Thn  jurUilLtlon  of  ilM. 
Mon  ...niri,  i„  nnlrr  >  .nln  „f  Innil,  l,y  w,,  „r  ,.,|ull.l,k.  ,i«-iitlon,  I, 
,liN,.in*H,.,l   ill   111,.  iioli.M  to  i„.,.tion  I7:i, 

EqulteU.  B.U.(  t.  tk.  Fl^.tl«.-Th,.r..  nre  iw„  thin.,  which, 

""  ''!';  ""  "': '"'"'  '"  '■■""'■■■"•■'I.  r™trl,t  Ih,.  heneflt  mnferred  on  hlni 

hy  thI.  .eitu.n  u>  li  >t ,     The  Hr>t  1.  the  fact  that  ..^lultnble  relW 

inn  only  be  irant,',!  In  re.,n.,.t  of  a  i-nune  of  nrtlon  within  the  liirWk- 
tiou  of  ti.e  dlvl.ion  i^nirt.  That  1.  iirovliM  for  by  i«.i.|lon  Ki  lli 
itwlf  by  the  word.  '■  in  aithin.  otherwW  within  It.  juri.dlrtlon."  To 
lhe_,nnie  effinl  1.  ,o,.tion  i'l  of  tile  Ontario  Judioatiire  Art.  II.S.O.  11114 
r.  .A  Sertlon.  10  to  22  of  that  Aet  .et  forth  the  rule,  arairdlni  to 
wniih  law  and  ,H|ully  .re  to  b,.  admlnl.tpred  In  every  .Ivll  raiiae  or 
nnitter  a„,|  „.rtl,.n  23  luy.  th.t  .ueh  rule,  are  to  be  In  fore,  and  have 
elfect  In  all  onin.,  but  only  In  iw  far  a.  the  matter.  M  whWi  thev 
rente  are  niKnlMble  by  .uih  ,™rt..  Henee,  before  any  eiiultabl'e 
relief  iiin  he  ur.nted  to  the  plnintW  the  matter  mu.t  (imt  of  all  be  within 
the  jiiriwlletlon  of  the  dlvl.ion  r,iurt  a.  limited  by  «.,Mlon  (12.  and  In 
eon.iilerlnit  the  limitation,  of  that  .eetlon  it  mu.t  be  noted  that  "  |».r. 
miniil  artlon."  are  rommon  law  artion.  only,  i.e.,  a<«lon«  which  beiore 

be  fii.i,,„  of  law  and  eiiulty  w d  have  been  re™,ni«ed  in  n  curt  of 

law  :  .M,.<iuitun  v.  .Mc<,nRan,  21  O.  H.  281). 

In  Fo,ter  v.  neeve.,  1M)2  2  Q.  B.  aVi.  it  wa.  decMed  by  the  Court 
r™".".',,  .'u  f-""""*, ">■<  •■>■»"!  the  value  of  the  prernLe.  -.ceeiied 
irm  I  that  heini:  one  of  the  limit,  of  the  county  court  jur'„llctlon)  the 
equitable  ,loctrine  that  a  iiermin  who  enter,  under  ar  executory  ajn^e- 
lueut  lor  a  leaac  1.  to  be  treated  a.  in  po>iwa>ion  under  tbe  term,  of 
the  aureemiut.  could  not  be  applied  by  the  county  court  m  n.  to 
enable  the  plaintiff  t,i  rc<.over  a  money  demand  within  the  jiirl.di,-tion 
In  ..ther  word.,  when  the  niipllcation  of  a  purely  equitable  d.)rtrinc  1. 
necepwnry  u.  a  nindltion  precedent  to  eDabllni  the  plalntilf  to  r,.<Mver 
money  (rent,  dividend,  etc.).  tbe  divLlon  court  cannot  entertain  the 
action  for  the  money  demund  unl™.  the  matter  in  re.|»ct  of  which  the 
Tl,".  .f  T^.  '1"'?'°''  '"  '"  "*  """■'"•'•■■'•l.v  applied  1.  it«.H  within 
n.tllioH'flri  ,,tl",":;'V  '''■"°''''  '"■  "«="''°  82  above:  «,  .1«, 
Holland  V.  IKiyle.  102  I..  T.  New,paper.  .147;  ritt-U.wl,.  Yearly  County 
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8m.  68.  Court  Practice,  1913,  1,  60.  DlstinguUh  from  such  a  caw,  however, 
case*  in  which  he  cauae  of  action  ii  an  equitable  cause  of  action 
for  moDef  had  and  received.  Tbua  an  action  ma;  Ik  maintained  for 
a  Bum  of  money  held  by  the  defendant  in  truat  for  the  plaintiff,  luch 
as  the  BurpluB  proceeds  of  property  sold  under  the  power  of  sale  in 
a  mortgage:  I^garie  v.  Canada  Loan  and  Banking  Co.,  11  P.  R.  512; 
or  for  interest  received  by  the  defendant  upon  moneys  invested  by  him 
for  the  plaintirs  benefit:  Re  McGibbon  v.  Eager.  18  C.  L.  T.  311; 
see  also  Allen  r.  Fairfax  Cheese  Co.,  21  O.  R.  598.  So  if  a  plaintiff  is 
entitled  to  possession  of  goods,  though  bis  title  be  merely  equitable,  he 
may,  as  we  have  seen,  maintain  an  action :  Carter  v.  Ix>ng,  26  S.  C.  R. 
430 ;  Coonell  v.  Hickok,  15  A.  R.  518 ;  Stevens  v.  Hince,  30  L.  T.  R,  419. 

The  second  thing  that  tends  to  minimize  the  benefit  of  the  section 
so  far  as  the  plaintiff  is  concerned,  is  the  restriction  contained  in  sub- 
section (2).  Previous  to  the  enactment  of  that  sub-aection  the  division 
court  had,  it  was  submitted,  power  under  section  65  (1)  to  grant  an 
injunction  and  enforce  obedience  thereto  by  committal.  If  the  plaintiff 
bad  a  cause  of  action  which  was  within  the  jurisdiction  of  the  division 
court,  he  was  entitled  to  obtain  from  that  court  not  only  the  remedies 
which  were  formerly  granted  by  a  court  of  law,  vlx.,  judgment  for  the 
amount  and  execution  therefor,  but  also  any  additional  remedies  which 
he  might  have  obtained  in  a  court  of  chancery :  Martin  v.  Bannister.  4 
Q.  B.  D.  491 ;  Fitchett  v.  MeUow,  18  P.  R.  101.  Thia  conclusion  was 
supported  by  a  comparison  with  similar  legislation  in  England  and  the 
decisions  thereunder.  The  font  et  origo  of  section  65  (1)  was  section 
89  of  the  English  Judicature  Act  of  1S78,  which  is  as  follows : 

"  Every  inferior  court  which  now  has  or  which  may  after  the  pass- 
ing of  this  Act  have  jurisdiction  in  equity,  or  at  law  and  in  equity,  and 
in  admiralty  respective!;,  shall,  as  regards  all  causes  of  action  within 
its  jurisdiction  for  the  time  being,  have  power  to  grant,  and  shall  grant 
In  any  proceeding  before  such  court,  such  relief,  redress  or  remedy,  or 
combination  of  remedies,  either  absolute  or  conditional,  and  shall  in 
every  such  proceeding  give  such  and  the  like  effect  to  every  ground  of 
defence  or  counterclaim,  equitable  or  legal.  In  as  full  and  ample  a  man- 
ner as  might  and  ought  to  be  done  in  the  like  cases  by  the  high  court." 

Under  this  section  it  was  held  in  Martin  v.  Bannister,  4  Q.  B.  D. 
401,  that  an  English  county  court  bad  power  to  grant  an  injunction 
and  enforce  obedience  thereto  by  committal.  The  Enfclish  County 
Courts  Act  of  1865  said  nothing  about  the  county  courts  having  power 
to  grant  an  injunction,  and  the  court  had  to  act,  if  at  all,  under  the 
above  section  of  the  Judicature  Act.  In  Richards  v.  CuUeme,  7  Q.  B- 
D.  623,  it  was  held  that  the  county  court  could,  under  the  same  section, 
enfoTx^e  even  an  interlocutory  order  by  committal.  "It  (section  80), 
appliea  to  every  case  where,  if  the  action  were  in  the  High  Court,  a 
party  could  be  committed  for  disobedience."  Bnt  now  that  by  sub- 
section (2)  the  right  to  grant  injunctions  and  appoint  receivers  has 
been  declared  no  longer  to  exist,  the  most  useful  and  important  reme- 
dies which  the  section  might  otherwise  have  placed  within  the  power  of 
the  court  to  grant  to  a  plaintiff  are  no  longer  available,  and  the  section 
would  seem  to  add  little  or  nothing  to  the  powers  of  the  court  to  grant 
any  "  relief,  redress,  remedy  or  combination  of  remedies,"  to  a  plaintiff. 

Should  a  case  arise  in  which  a  division  court  should  be  asked  to 
grant  a  purely  equitable  remedy,  it  could  only  grant  it  if  the  cause  of 
sction  was  otherwise  within  its  jurisdiction :  see  McGugan  t.  McGugan, 
21  O.  B.  289.    Had  the  power  to  grant  injunction  not  been  taken  away,  a 
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It  was  held  !□  Whldden  v.  Jackson    IS  A    n    ddn    tk.»  *i. 

Mtttt  bec.o«,  the  action  w.,  not  .  "peraon.I  action,"  and  If  it  we " 
ye  It  wa.  not  "an  action  in  which  damaee,  are  claimed,  or  a  d"br! 
I,-  Z  fl"'"??  •■"'««'  «"  <«vi.ion  court,  before  the  enactment  of 
.ection  82  (c),  which  now  givee  juriadiction  in  .nch  caaea.      ""'°""  "' 

Eqnltebla    B«Uat    to    tk*    D.f.Bd«Mt._The    aection    confer. 

piainur.  claim  b,  a  defence  which  could  not  have  been  raiwd  or  would 
not  have  been  elFectnai  in  a  court  of  law.  It  wa,  former?,  n^i^ 
where  a  penwn  had  a  good  eQuitable,  hut  no  legal  defence  to  a  cS^to 
commence  an  action  in  the  Court  of  Chancer,  to  rertrrin  the  Stiff 
from  proaecuting  the  action  at  law.     Thia  i.  now  u„nSce«^,?-      go 

for  him  to  file  a  hUl  in  chancer,  to  he  relieved  therefrom.    The  divUion 

equitable  or  legal  and  ever,  ct»M«laim,  either  for  legal  or  equitablj 
rehef,  which  will  have  the  effect  it  aucceseful,  of  defeating  the  ptaintiff-, 
recover,,  in  whole  or  in  part,  mu.t  be  given  effect  to  In  action,  ta  the 


....^•N.— Except  eo  lar  as  aection  228  (1)  allowa  the  rulea  of 

proj-lurc  of  the  Supreme  Court  are  Inapplicable  to  the  divl  ?o„™unJ 

The  power  given  to  the  inferior  court  i,  that  in  an,  action  before  iS^ 

court  It  ma;  give  the  »ime  relief,  redre»i  or  remed,  which   would  b. 

?,,ji.      fT  'i  ^°"  ''°'  ''"  """■  «>""  "»  ""■»«  power,  aa  the 

S%^  ■"'"''"J  """  "<"'■  '°  ■"'«  "  "•«  in-anting  of  auch 

relief,  redrew  or  remedy  :  per  Brett,  M.R„  10  Q.  B.  D.  508.  The  rule, 
of  the  Supreme  Court  are  not,  therefore,  applicable  to  divtalon  courts 
J^TJT'^,.''^  ^"T^  "'"■  "■'■'  °''°  "■achinery  and  under  rulea 
nrr.W"''„f  ,k  ^'"'  °'  T°"  ^"*"'  "«"'  """  '>"  "principle,  of 
practice     of  the  Supreme  Court  ma,  be  applied  under  Mction  228  (1). 

So  it  would  Mem  clear  that  where  the  granting  of  equitable  relief 

^i'?t'™?,'  ,r""'.i°°  °J  ""  "^"^  °"'^'"°'"  »'  *•  S"P^"..  C^urt  to 
•  ork  t  out,  thia  Motion  «<«.  hot  appl, ;  and  that  the  effect  of  it  la  merel, 
to  authorue  the  divLion  court  In  pronouncing  judgment.,  to  appl,  the 
principle,  of  law  and  «  .uit,  now  adminiatered  by  the  Supreme  Court ;  Me 
Sc'Shltn^i  '^-  'i.?'t"^i  "  °-  ^-  '^  =»!■  B""  of  Ot»".  v' 
mSElm,  20  C.^Tio*"'"""  "■  "■""'■  *  '•■  «■  ^^  C™-""  '■ 

f„H  Jl/"^"^  l  ?"'  °'"«'"  ^°-  ^*  <*•  "•  D-  504,  it  waa  held  that  the 
lodge  of  an  Inferior  court  had  not  the  power  of  the  High  Court   on  a 

"ourt°hIla  17J,T  "  """  ^"^'°""  '"'  ''•""  -ny.  th"  JifSo? 

~u«?by'i^.i°o°nm  ("r™  ■""'"  "  "  ™°""^  "'"°  ""'  "''•""'° 

A  non.uit  ha.  not  the  effect  of  preventing  the  plaintiff  from  brineln. 

n  freel,  action,  notwithatamllng  the  rule  of  the  Supreme  CourtTvIng  that 
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effect  to  such  a  Judfmcnt  in  Supreme  Court  cases:  Building  and  Loan 
Ats'n  T.  Helmrod,  10  C.  L.  J.  2S4:  Bank  at  Ottawa  v.  McLaufhlln,  3 
A.  B.  B4S.  "  The  rule  of  the  hijh  court  is  a  rule  ot  procedure  applfini 
only  to  the  courts  to  which  it  la  in  terms  made  applicable  " :  per  Sprasie. 
CJ.O.  The  rules  of  the  Supreme  Court  as  to  the  service  on  partners  do 
not  apply  to  the  division  courts :  Clarlte  v.  McDonald,  4  O.  R.  310 ;  see 
also  Guy  t.  Q.  T.  By.  Co.,  10  P.  B.  374.  But  see  the  new  section 
93  (6«),  as  to  service  on  partners.    See  also  Willint  v.  ElUott.  37  V. 

C.  B.  320  (1876),  where  it  was  held  that  the  procedure  of  the  high  court 
as  to  diwovery  wss  not  applicable  to  division  courts ;  and  see  also  Wood 
V.  Leetbam,  61  L.  J.  Q.  B.  21IS. 

Ballaf  ACAlsst  PamAltleB  amd  Fovfaltaras.— Section  05  (1) 
enables  the  division  courts  to  grant  relief  against  penalties  and  for- 
feitures "  in  actions  otherwise  within  its  jurisdiction."  Since  8  4  9 
Wm.  III.  c.  11.  a  penalty  on  a  contract  has  not  been  recoverable  as  a 
penalty,  the  right  of  recovery  being  restricted  to  actual  damages.  That 
Statute  is  now  embodied  in  R.S.O.  1914,  c.  56,  8.  125;  see  B.S.O.  1897, 
c.  324,  s.  4.  Since  the  passing  of  the  above  Imperial  Statute,  the 
contest  bss  principally  been  whether  a  sum  payable  on  the  non-perform- 
ance of  a  contract  is  a  penalty  to  be  relieved  against,  or  a  sum  fixed  by 
the  parties  as  liquidated  damages  and,  therefore,  to  be  enforced.  The 
following  rules  have  been  establiabed: — 

1.  Where  there  is  a  stipulation  that  on  non-payment  of  a  smaller 
sum  a  larger  sum  shsll  he  paid,  the  larger  sum  is  a  penalty:  Astley  v. 
Weldou,  2  B.  *  P.  346;  Be  Newman,  4  Ch.  D.  724  (732)  ;  WallU  v. 
Smith,  21  Ch.  D.  243  (259). 

But  where  a  certain  sum  of  money  is  due  and  the  creditor  agrees 
to  take  a  lesser  sum  provided  it  be  paid  at  a  certain  time,  reserving 
the  rifbt  to  have  full  payment  should  there  be  a  failure  to  «ay  on 
the  day  named,  that  is  not  a  penalty:  Thompson  v.  Hudson,  L.  B. 
4  B.  L.  1 ;  so  a  stipulation  that  the  whole  amount  of  an  indebtedness 
is  to  become  payable  in  the  event  of  default  in  paying  a  certain  instal- 
ment thereof,  is  not  a  penalty;  Protector  Loan  Co.  v.  Grice,  6  Q.  B. 

D.  592;  WalUngford  v.  Mutual,  5  App.  Cas.  685. 

2.  Where  one  lump  sum  is  msde  payable  by  way  of  compensation 
on  the  occurrence  of  one  or  all  of  several  events,  some  serious  and  some 
trifling,  the  same  U  a  penalty:  Astley  v.  Weldon,  2  B.  4  P.  346  (353)  ; 
Kemble  t.  Farren,  6  Bing.  141 ;  Msgee  v.  LaveU,  L.  B.  9  C.  P.  107 ;  Rt 
Newman,  4  Ch.  D.  724 ;  Elphlnstone  v.  Monkland  Iron  and  Coal  Co..  11 
App.  CsB.  332;  Pelee  Island  Navigation  Co.  ».  Doty,  23  O.  L.  B.  402r 
or  where  there  is  a  substantial  difference  in  value  betweeen  two  things, 
for  the  omission  of  either  of  which  the  same  sum  is  to  be  paid :  WiUson 
v.  Love,  1896  1  Q.  B.  826:  or  where  there  is  such  a  difference  that  the 
■urn  payable  cannot  he  treated  as  a  genuine  pre-estimate  of  the  loss: 
Public  Works  Commissioner  v.  Hills,  1906  A.  C.  368. 

3.  But  where  the  sum  U  payable  on  a  single  event  only,  that  event 
not  being  the  non-payment  of  money,  or  where  the  damages  for  the 
breach  of  each  stipulation  are  unascertainable,  or  not  readily  ascertain 
able,  and  there  is  no  substanttal  difference  between  them,  the  amount 
will  be  trented  as  liduidated  damages:  Craig  v.  Dillon.  6  A.  B.  116; 
Wallia  T  Smith,  21  Ch.  D.  243;  Schrader  v.  Lttils,  10  O.  R.  358;  Law 
V  Local  Board  of  Reddich,  1892  1  Q.  B.  127 ;  or  where  the  amount  pay- 
able b  made  proportionate  to  the  extent  to  which  the  defaulting  party 
fails  to  Implement  his  obligation,  and  a  minute  or  difficult  and  complex 
system  of  examination  would  he  necessary  to  assess  the  damage :  Clyde- 
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bank  EoKineerinir  (^o   v    n„-  t        « 

.mount  ..  .  p..^.,;  a....e'rJ:„'r^^-.S«'  *^'oTZ'  ^'"'^ ''« 

fa  «ld  not  to  .pplj  .nd  the  toiaint  .te'J^,"'"'"''  ""•  «""1  "■'• 
W^.«  V.  Smitb,  21  Ch.  D.  2«  (Ssl       it"!?'"  ■"""  ■»  ""'•^  out: 

"■u«  ta  token  into  .ccount  b/tbTiaC^"!'  'i  1  f''™">"«n«  which 

-uJe-o-  r;rh?'4-c.rr.r,rrr^ --"■"»  - 
^  sf  Wo-- <'«)  Sf '  1-:^^  cTsrv  ffc 

drfault  to  ,p«!lSc  perform,„«  'SnoA  ,™'  ■'"'^b.Mr  dl«ntitled  by 
Smith.  27  Cb.  D.  89:  li™w°,7 .  v™hL  T/f '  ""  "<"»"":   Howe  , 

niU^Wll  2  Cb.  651 ;  Griffith,  vV...y  7S^,'5l*S2"'^  H.U  t!^u° 
'■  De  Kadicb.  1904  W.  N  168  b.Tf'  ,  J  ^'b.  786:  coni™,  Jatkaon 
P.id  1^  th.  p„«b.«r  on  .  Se  by  theS„"r  'S'  ''»*°''  «°  bS 
«i»en  by  the  «ndor  tor  the  amount  of  Vh-T'"'  ""'''"■■  ■"■«"'  """t  be 
Shuttlewortb  v.  Oew,,  1910  I  Cb!  in         ""'     "'"'''''  ""  '"■  ««''«d: 

m.«.?°5p'u;2:;i'«°Ly°.,?..T'p'."S  ':^'fjzT'  *°;°^'"  '■««'- 

lug  a.  a  guaranteo  u  weU  .,  part  oaJn,™,?  .  .  ™°'  '  ''"'<»"  »P"M- 
being  In  the  nature  of  .  ^MvfZdiH  ^°*  °°  '  ^''"»'"  'ooting, 
or  of  defeaaance;  and  a  .Sat^M  rt^?  "  °'  '  «>"<l"ion  .ubaeqoen 
be  forfeited  if  on  a  oer?.ta  dirt"  ^""7°"  f'"^  ■°"'«  »«  «» 
unperformed  ia,  eyen  in  contrYci  wSSTt^Z  ."""J"  '!''°"'  '"■  P«"^ 
penalty  to  be  relieved  againat    nm^rj.^  "'i'''  <"'  ""  ««°«.  • 

tbe  payment  of  purohaae"  oney  .nTl„tr.^°'f  °"^'""  ™°  "^  «■•*  b' 
Dock  Co.,  L.  H.  8  Cb.  wS  Kilmer  vR^fH/!^7  D'«»b.m  (Thame.) 
Wmited,  1913  A.  C.  319- BotJ  y  nji;.^  ''S;^"'""'''"  O^^bard  Landa 
».  Cooper,  49  S.  C.  B.  l4  The  ™^°,'?'",L?  °-  k  »■  "»•  B«'k  Fong 
519,  ao  far  a.  It  U  inconS'e"  j/b'th™  »  ''  P^""""-  "  O.  I.  r' 
regarded  aa  an  authority  °"  "^■'  "»°  °o  longer  be 

i.  -  J^'odTrX''Ut.TBL!'r.r"''  i-S'-'""^ ■"■"««  tber. 
5  O.  L.  R.  710;  bat  an  ^emrat  rtf/  ^°  *  *''"°«"  ^o-  '■  Mi^Bae, 
liQuidat^  damage,  d".  „«  ma'k°e  t  .^'tTiTn  '"  "•  "^  """^"^ 
i»nd  T.  Rumball,  19  O.  L.  R.  «B  '  '  P«°""y:  Town- 

on  .u'^fr„lr.^T„^;\a\r.'^^.,rt''r"'n'''°'«^^  *-°'^ 
P»  '■  Brittab  Automobfle  Syndicate  l1(»,i?°  »  'JS."'"'"  ""^ 
Smhh.  21  Ch.  D.  243:  Law7  wt  'n™\^  ,  »  .  ?'  *^'  ^•»'«  '• 
131:  ajdebank  EngiueeiC  y  n^n  t  2^  "'  »'«"'".<=b.  1892  1  Q.  B. 
Work.Cbmmi„iouer°  HUll  isS^".'?,'  SS"""-  "<«  -^^  &  8:  Public 
H.  «  B.  By.  Co.,  28  O  R  lSls-^„t  '^/^U"'  T?""'«"d  v-  Toronto 
436;  P.l«,  Wand  N.yi„.iri„T°^°ty  Vrf'''i'!^-  ''  «■  ««• 
y.  Botbachild.  25  O.  L  R  138-  it  rr«.  •  H"-  *»:  lacM.nua 
Rutherford.  31  O.  h  R  fl74  r„  .^  '"""  ImPfo'™ent  Co.  y. 
elucidated.  '"   """  """■   'be  aubject  la   fully 
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A  party  caonot  avofd  the  contract  b;  paying  the  penalty.  "  If  a 
thing  Is  agreed  to  be  done,  though  there  t>e  a  penalty  Bonezed  to  its  dod- 
performaDce,  yet  the  very  thing  itself  must  be  done  " :  French  v.  Macale. 
2  Drew,  ft  War.  274 ;  National  Provincial  Banlt  v.  Manball,  40  Cb.  D. 
112. 

Negligence  or  Intentional  participation  in  the  act  which  gives  rise 
to  the  forfeiture  by  the  party  seeking  relief  from  the  forfeiture,  may 
deprive  him  of  relief:  see  Imray  v.  Oaksbette,  1897  2  Q.  B.  218:  Mat- 
thews v.  Smfillwooda,  1910  1  Cb.  777 ;  long  delay  and  laches  will  deprive 
the  applicant  of  the  right  to  enforce  a  forfeiture:  City  of  Toronto  v. 
Toronto  Electric  Light  Co..  10  O.  L.  R.  621. 

The  Supreme  Court  (and  the  division  court  alto),  will  not  relieve 
against  a  forfeiture  which  a  court  of  equity  would  f-rmerly  not  have 
relieved  against:  Hill  v.  Barclay,  18  Ves.  63;  Eastern  Tel.  Co.  v.  Dent. 
1899  1  Q.  B.  835 ;  Barrow  v.  laaacs,  1801  1  Q.  B.  417. 

Formerly  the  section  Included  in  its  provisions  the  power  to  grant 
relief  against  penalties,  forfeitures  and  "agreements  for  liquidated  dam- 
ages," but  in  the  revision  oi  the  statutes  in  1887,  and  in  the  present  sta- 
tute, section  65.  the  latter  clause  is  omitted  and  the  express  power  to 
deal  with  agreements  for  liquidated  damages  Is  not  now  expressly 
given ;  but  the  authority  conferred  by  the  present  section  upon  the  divi- 
sion court,  "  to  relieve  against  penalties  and  forfeitures  in  an  full  and 
ample  manner  ao  might  be  done  in  like  case  In  the  Supreme  Court " 
Includes  the  right  to  relieve  against  a  real  forfeiture,  although  it  may 
be  stated  in  the  agreement  to  be  liquidated  damages. 

Appeal.— The  right  of  the  division  court  to  relieve  against  penal- 
ties and  forfeitures  was  first  given  in  1886.  It  was  then  subject  to 
Rppeal  in  the  manner  there  provided.  Upon  the  revisicm  of  the  statutes 
In  1807  this  restriction  disappeared  and  the  right  to  appeal  in  cases 
under  this  section  is  governed,  as  in  other  cases,  by  sections  126-129  and 
R.S.O.  1014,  e.  S6,  s.  26. 

Attaakmamt  amd  •eqaeatratloa.— Attachment  and  seque. .  ilion 
are  "  remedies,"  and,  possibly,  for  disobedience  lo  orders  within  the  jirns- 
diction,  the  division  courts  are  equipped  with  all  the  powers  of  the  Su- 
preme Cburt:  Martin  v.  Bannist.r,  4  Q.  B.  D.  212,  491;  Richards  v. 
CuUume,  7  Q.  B.  D.  623;  but  li.  Be  Jackson  v.  Oarke,  36  C.  U  3.  68. 
a  division  court  judge  refused  to  commit  a  judgment  debtor  for  refusing 
to  produce  documents  under  a  subpoena  4ucf»  tecum,  upon  tbe  ground 
that  the  Act  did  not  contain  any  provision  expressly  authorizing  a  com- 
mittal ;  and  a  mandamus  to  compel  him  to  do  so  was  refused. 

Aatlama    Otkarwia*    wltklH    Ita    Jmriaaietiom.— It    is    to    be 

noticed  that  the  plnintilTs  cause  of  action,  in  which  equitable  relief  is 
Invoked,  must  be  otherwise  within  the  jurisdiction  of  tbe  division  court : 
Re  McGugan  v.  McGugan.  21  O.  R.  280.     See  notes  to  s.  60. 


Mim.r.^ 
may  xne 
for  wages. 


66.  A  minor  may  sue  for  any  sum  not  exceeding  $100  due 
to  him  for  wages,  or  for  work  or  ser\ices,  as  if  he  were  of  full 
age.    10  Edw.  VII.  c,  32,  s.  66. 

A  Miaor  Kay  Sve  for  Wa«aa.~Thix  Is  n  npecini  privilege  given 
to  minors,  i.e.,  persons  under  21  years  of  age. 

It  does  aot  restrict  infante  from  suing  for  anything  but  wages,  but 
was  Intended  to  enable  them  to  recover  for  their  own  labor  in  their  own 


ACTIONS  BT  MINORS. 

rrT'  »*''if°°'  ""  l'""""HI»ii  o*  »  nut  Wi-nd :  Perrl«  v.  For.  11  I 
II.  t.  B.  612.  In  all  other  actions  and  praceedinga  a  minor  must  procure 
thp  written  anthority  o(  a  neit  friend  and  «le  the  aame  with  the  elerk 
on  enterinc  the  .nit  (Fbnn  72).  and  the  cauae  ihall  proceed  H  the  nan.<- 
of  the  Infant  by  such  next  friend:  Rule  36.  The  ol,l  Rule  2,15.  required 
the  neit  friend  to  attend  petronallr  at  the  oBce  of  the  clerk  to  sign  the 
undertaMng.  This  is  not  now  required.  Probahly  an  affidhTit  of  eiecn- 
tioa  would  now  be  necessary.  Form  72  (1). 

An  Infant  has  si<  years  to  brim  an  cotton  after  attaining  Ms 
majority:  Taylor  t.  Parnell,  43  U.  C.  H.  239.  It  is  doubtful  if  an  Infint 
ran  hire  himself  for  v.  ages  to  his  parent  and  whether  the  contract  i* 
binding  on  the  latter:  Perlet  T.  Perlet,  15  U.  C.  B.  165;  but  see  Smith  v. 
Smith.  28  O.  R.  309.  The  wages  of  a  minor  belong  to  himselt  and  not  to 
his  p«{  Its:  Delesdemler  t.  Burton,  12  Gr.  660. 

A  neit  friend  is  not  a  party  to  the  action:  Be  Corsellis.  31  W.  R. 
414;  Dylie  t.  Stephens,  30  Ch.  D.  189;  Taylor  v.  Wood,  14  P  R  44P- 
>  ano  T.  The  Canadian  C.  C.  Co.,  13  O.  L.  R.  421. 

In  general  a  neit  friend  is  In  the  same  position  as  any  other  litigant 
and  tiicelYes  or  pays  costs  personally  as  between  himself  and  the  defend- 
ants; Smith  V.  Mason,  17  P.  R.  444.  And  if  the  plaintiff  or  claimint 
fail  in,  or  withdraw,  or  discontinue  his  suit,  and  do  not  pay  the  amount 
of  costs  awarded  against  him,  execution  may  be  Issued  for  the  recovery 
of  such  amount  from  the  next  friend :  s.  173. 

Any  person,  except  the  defendant,  may  commence  an  action  as  next 
friend  of  an  infant;  Be  Taylor,  W.  N.  (18S1),  p.  81;  Uwis  ».  Nobbs. 
«  Lh.  D.  591.  See  Re  Burgess,  25  Ch.  D.  243.  A  father  having  no 
adveiK  interest  to  his  children  will  be  preferable  to  a  stranger-  Woolf 
V.  Pemberton,  6  Ch.  D.  19.  The  next  friend  need  not  be  a  solvent  person : 
Re  McConnell,  3  Ch.  Chas.  R.  423 ;  see  Jones  v.  Evans,  31  Sol.  Jour.  11 ; 
Poster  V.  Cautiey,  10  Ha.  App.  24.  A  married  woman  may  not  be  a 
good  next  friend :  Thynne  v.  St.  Maur,  34  Ch.  D.  468.  11  vas  held  jnder 
former  C.  R.  197,  that  if  an  action  is  commenced  without  a  next  friend 
the  irregularity,  if  any,  would  be  waived  by  the  appearance  of  the 
defendant :  per  James,  L.R.,  B.  parte  Brockelbank,  8  Ch.  D.  358.  But 
in  the  division  courts  the  rule  is  In  the  Imperative.  If  a  suit  should  be 
instituted  on  behalf  of  an  infant  without  a  next  friend,  it  might  be  dis- 
missed with  costs,  to  be  paid  by  the  party  entering  it ;  Daniels  Ch.  Pr. 
«th  ed.  lOB.  The  next  friend  cannot  bind  the  infant  by  a  compromise 
unless  it  Is  made  tor  the  benelit  of  the  Infant :  Rhodes  v.  Swithenbank. 
22  Ch.  D.  577. 

It  is  an  actionable  wrong  to  persuade  a  servant  to  break  his  con- 
tract ;  Branch  v.  Roth,  10  O.  L.  R.  284. 

An  infant  Is  not  liable  for  a  devastavit  as  an  executor  de  son  tort : 
Young  V.  Purves,  11  O.  R  597. 

The  doctrine  of  contributory  negligence  does  not  apply  to  an  infant 
of  tender  age:  Merritt  v.  Hepenstal,  25  S.  C.  R,  150. 

An  Infant  cannot  be  a  common  informer;   Garrett  v.   Roberts,   10 

An  infant  is  not  bound  by  an  executory  contract  made  with  him  by 
a  person  who  was  induced  to  do  so  by  the  infant's  fraudulent  represen- 
tation that  he  was  of  full  age ;  but  if  he  has  acquired  property  or  derived 
anything  by  means  of  such  ivpresentatlon,  he  will  be  forced  to  restore 
It:  Jewell  v.  Broad,  20  O.  L.  R.  176. 

A  mother  is  not  under  any  legal  obligation  to  maintain  her  children : 
Wilson  V.  Boulter,  28  A.  R.  184 :  see  Wright  v.  .McCahe,  30  O.  R.  390. 

See  authorities  collected:  34  C.  L.  J.  587. 
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BIckta  u<  LUbtUtlra  «f  Mutar  ssd  Mtmat.—Tht  riiht 
of  a  arrraDt  to  rtcovfr  hia  wain,  when  rMonrable  on  an  entire  contract 
of  •errlce  and  parable  in  an  indiviaibie  aom,  dependi  on  tbe  eompltte 
performance  of  bia  term  of  service.  If  bired,  for  Inatance,  for  a  year  for  a 
Inmp  aom  aa  wagea,  and  be  leaves  before  his  time  has  expired  without  jnat 
eanse,  he  forfeits  his  wages;  Ilattmau  v.  Bouinois,  2  C.  A  P  510-  Liilej 
I.  Elwin,  11  Q.  B.  742;  Turner  v.  Robinson.  5  B.  4  Ad.  789;  Biake  v. 
Shaw,  10  C.  C.  R.  180.  See  also  Warbunon  v.  Hejworth,  6  Q  B  D  1  ■ 
Barrie  Gaa  Co.  v.  Sullivan.  5  A.  K.  110;  Sherlock  v.  Powell,  28  A.  R  40r' 
Bnt  if  the  servant  has  been  paid  any  portion  of  ouch  year's  salary  the 
employer  is  not  entitled  to  recover  It  back,  neither  la  be  entlUed  to  hove 
it  applied  on  account  of  moneya  payable  in  reapect  of  a  previous  year's 
service.  Although  the  employer,  on  dismissing  his  servant,  may  have 
aasigned  one  ground  therefor,  he  is  not  precluded  from  aftcrwaids  show- 
ing tbe  entire  ground  for  such  dismissal :  Tlbbo  v.  Wilkes,  23  Gr  439  • 
bnt  see  Maw  v.  Jones,  25  Q.  B.  D.  107.  The  rule  that  an  Indeflnite 
hiring  Is  to  be  taken  aa  a  yearly  one  (Rettinger  v.  Hacdougall  OOP 
485^  la  not  «  rule  of  law.  lut  the  Jury  are  to  say  what  the  terms  of  the 
hiring  were,  judging  from  the  circumstances  of  tbe  caae;  thus,  on  an 
Indefinite,  hiring  at  certain  weekly  wages,  the  Jury  may  Inter  that  tbe 
hiring  was  weekly :  Baiter  v.  Norse,  6  M.  4  0.  935 ;  aee  Bain  v.  Ander. 
son,  28  8.  C.  R.  481 ;  Holloway  v.  Undberg,  30  N.  S.  R.  421.  So  a  hiring 
contract  for  a  year  with  weekly  payments  was  a  contract  for  a  year; 
but  merely  limitn  the  amount  of  wages  for  a  spedfled  time  and  is  only 
a  weekly  hiring :  Robertson  v.  Jenner,  15  h.  T.  N.  S.  514 ;  as  eiplalned 
in  Noble  v.  Gunn  Limited,  1  O.  W.  N.  844,  in  ivbich  it  was  held  that  a 
contract  for  a  year  with  weekly  paymenU  was  a  contract  for  a  year; 
so  a  hiring  at  "  £2  a  week  and  a  house  " :  Evana  v.  Roe,  L,  R.  7  C.  P. 
138,  is  a  hiring  by  tbe  week  and  not  by  the  year.  IndeSnlte  hiring  is 
presumably  a  yearly  one.  but  there  is  no  Inflexible  rule  that  an  indefinite 
hiring  of  a  dork  must  be  so  construed;  Gould  v.  McCrae,  14  O.  L.  R. 
194;  Fairman  v.  Oakford,  5  H.  4  N.  635.  In  that  caae  the  plaintilT 
entered  tbe  defendant's  employment  at  a  salary  of  £260  a  year,  which 
waa  paid  weekly.  The  jury  found  it  a  weekly  hiring  and  tbe  court 
refused  to  interfere :  see  also  Rettinger  v.  Macdougall,  9  0.  P.  485.  A 
aub-contract  to  employ  a  aaleamao  so  long  as  tbe  employers*  contract 
with  third  persons  might  remain  In  force,  that  contract  being  terminable 
at  any  time.  Is  not  within  section  4  of  the  Statute  of  Frauds :  Glenn  v. 
Rudd,  3  O.  L.  R.  422.  Where  a  book-keeper  was  engaged  for  one 
year,  and  hia  employment  waa  continued  afterwarda,  it  was  held  that 
there  was  no  presumption  that  it  waa  to  continue  for  another  year.  The 
employer  may  dismiss  him  at  any  time  upon  reasonable  notice,  and  where 
there  is  no  evidence  of  usage,  the  customary  three  months'  notice  there 
Is  reasonable :  Hamwell  v.  Parry  Sound  Lumber  Co.,  24  A.  R.  110. 

Where  plaintiff,  who  bad  been  hlivd  for  one  year,  was  retained  in  tbe 
services  of  a  company  which  afterwarda  bought  out  tbe  business  of  the 
employer,  it  was  held  that  aa  on  the  evidence  there  waa  no  hiring  for  a 
definite  period  but  merely  a  temporary  arrangement,  the  plaintiff  could 
not  recover  damages  for  dismissal :  Bain  v.  Anderson,  24  A.  R.  296 ;  28 
S.  C.  R.  481. 

A  person  engaged  by  tbe  president  of  a  company  at  a  fixed  salary  per 
month  is  entitled  to  recover  at  the  rate  agreed  on  for  hia  service^ 
although  there  waa  no  contract  under  aeal :  Forrest  v.  Great  N.  \V. 
Central  Ry.  Co.,  12  Man.  L.  R.  472:  Bernardin  v.  North  Diifferin.  10 
B.  C.  R.  881. 

Should  a  person  be  hired  for  a  year,  his  wages  payable  at  the  rate  of 
to  muck  per  montA,  it  is  submitted,  on  the  authority  of  Taylor  v.  Laird.  1 
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EI.  A  N.  266;  Fainnan  v.  Oakford.  5  H.  A  N.  635,  aod  Button  v.  Thomp-  I 
■(»,  L.  R.  4  C.  P.  330,  to  be  clearly  established  that  each  month'a  wagea 
would  become  vetted  at  the  eud  o(  each  moath  aod  could  uot  be  diveated 
by  any  miicondact  at  the  servant,  and  that  the  rulf  about  forfeiture  of 
wagea  doea  not  apply  to  auch  a  case.  The  case  of  Walsh  t.  Wa)ley.  L.  B. 
B  Q.  B.  367,  is  clearly  distinguishable  from  the  others.  Where  a  master, 
having  a  right  to  discbarge  his  servant  for  miacondoct,  condones  the  act 
and  retains  the  servant,  he  cannot  afterwards  discharge  him  for  the  same 
act :  Phillips  v.  Foxall.  L.  R.  7  Q.  B.  080,  per  Blackburn,  J. ;  but  this 
condonation  is  subject  to  the  implied  condition  of  future  good  conduct, 
and  whenever  any  new  misconduct  occurs  the  old  offences  may  be  Invoked 
and  put  in  the  scale  against  the  offender  aa  cause  for  dismissal :  Mclntyre 
V.  Hockin,  16  A.  R.  498.  With  regard  to  menial  or  domestic  vervantH 
there  ia  a  common  nnderttandlog,  though  the  contract  Is  for  a  year,  that 
It  may  be  dissolved  by  either  party  oa  giving  a  month's  warning  or  a 
month's  wages  :  Beeston  v.  CoIIyer,  4  Bing.  313.  per  Oaselee,  J. ;  Fawcett 
v.  Cash.  5  B.  &  Ad.  904 ;  Nowlan  v.  Ablett,  2  C.  M.  &  R.  54.  If  the 
master  should,  without  just  cause,  tarn  the  servant  away  without  notice, 
the  latter  would  be  entitled  to  recover  a  month'a  wages  beyond  the 
arrears:  Robinson  v.  Hlndman,  3  Esp.  230;  but  see  Maw  v.  Jones.  25  Q. 
B.  D.  107.  If  a  servant  misccMiduct  himself,  the  master  may  turn  him 
away  without  any  warning;  Spain  v.  Amott,  2  Stark,  256.  A  refusal  to 
obey  a  lawful  order  (as  to  remain  at  home  at  a  certain  time,  or  to  do  a 
proper  day's  harvest  work,  etc.).  is  a  good  ground  of  dismissal;  s.c, 
and  Lilley  v.  Elwin,  11  Q.  B.  742.  And  it  matters  not  how  reasonable  or 
urgent  the  excuse  for  the  servant's  wilful  absence  may  be :  Turner  v. 
Mason.  14  M.  ft  W.  112.  See  McEdward  v.  Ogilvie  Milling  Co.,  8  C.  L. 
T.  150;  5  Man.  L.  R.  77.  If  a  clerk  claims  to  be  a  partner  he  can  be 
forthwith  dismissed ;  Amor  v.  Fearon.  9  A.  ft  E.  548.  So  where  a  clerk 
disobeys  a  direction  to  apply  remittances  in  a  partlcnlar  way :  Smith  v. 
Thompson,  8  C.  B.  44 ;  or  a  traveller  neglects  immediately  to  remit  sums 
collected  in  accordance  with  the  terms  of  his  engagement;  Blencam  v. 
Hodges'  Distillery  Company,  16  L.  T.  608;  or  sells  his  employer's 
goods  to  a  brothel  keeper,  lb. ;  or  where  a  servant  embezslea,  though  his 
wages  due  exceed  what  he  has  embexxled;  Brown  v.  Croft,  1  Chltty, 
Prac.  82.  So  where  a  servant  employed  to  purchase  goods  for  bla 
master,  accepts  even  on  a  single  occasion  a  commlsslMi  from  the  seller 
without  hia  master's  knowledge:  Boston  Deep  Sea.  Ac,  Co.  v.  Ansell, 
89  Ch.  D.  339;  see  Lister  v.  Stubbs,  45  Ch.  D.  1 ;  or  la  discovered  In  any 
gambling  transaction  or  In  the  nature  thereof:  Pearce  v.  Poster,  17 
Q.  B.  D.  536;  Priestman  v.  Brastreet.  15  O.  R.  568;  or  Is  found  drinking 
intoxicating  liquor  while  on  duly  as  a  roadmaster  on  a  railway ;  Marshall 
V.  Central  Ontario  Ry.  Co.,  28  O.  R.  241.  In  the  case  of  household 
servants  or  those  who  have  access  freely  to  the  household,  any  immoral 
conduct,  not  of  trivial  character,  will  justify  dismissal:  Denham  v. 
Patrick,  20  O.  L.  R.  347 ;  the  indecent  conduct  having  been  an  isolated 
act  occurring  several  years  before,  the  lapse  of  time  is  not  an  exculpation 
if  the  master's  knowledge  of  it  is  recent:  /6.  In  this  case  the 
authorities  on  the  subject  are  reviewed.  Where  a  person  is  engaged  by 
a  firm,  the  death  of  one  of  the  partners  puts  an  end  to  the  contract,  and 
DO  action  can  be  brought  against  survivors  for  not  employing  the  plaintiff : 
Tasker  v.  Shepherd,  6  H.  ft  N.  575;  Burnet  v.  Hope,  9  O.  R.  10;  but  a 
voluntary  parting  with  the  business  is  a  breach  of  the  contract  to  employ : 
Stirling  V.  MaiUand,  5  B.  ft  S,  840;  and  so  is  a  diasolntion  of  a  partner- 
ihip,  although  thr  continuing  partners  offer  employment  on  the  same 
terms :  Brace  v.  Calder,  1895  2  Q.  B.  253 ;  and  the  fact  that  the  defend- 
ants' manufactory  had  been  burnt  down  would  be  no  excuse  for  dismissal : 
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Turner  r.  Goldmnlth,  1891  1  Q.  B.  544.  It  la  diffrnnt  with  a  perMD 
paid  by  commlulon ;  Em  parte  MaHurv.  U  R.  S  Cb.  T37 ;  but  ■«€  lait  cmm. 
It  !■  an  impHi>d  condition  in  contracli  for  peraona)  aervice,  that  th« 
death  of  either  party  aball  diaaolve  the  contract :  Farrow  v.  Wllaon,  L.  R. 
i  C.  P.  744.  Incapacity  in  a  servant  from  lllneaa  arieing  after  a  contract 
tor  peraooal  aerrlce,  abaoiiite  In  itii  terma.  baa  been  entered  Into,  is  ao 
loawer  to  an  n'-'ion  for  iu  breach:  Boaat  t.  Flrth.  L.  R.  4  C.  P.  1 ; 
Robinson  v.  Da^  Json,  L.  R.  6  Eq.  2e»;  24  L.  T.  750. 

Incapacity  of  the  aerraot  from  slckneas  doea  not  determine  the  con- 
tract, lUneaa  belnff  in  the  catefory  "Act  of  God";  nor  will  it  Jaatlfyjla- 
tnlssal  without  regular  notice :  R.  r.  Winteraett.  Gald.  208.  On  the  other 
band,  it  baa  been  held  that  a  servant  Is  entitled  to  b«  paid  bis  wa^es 
during  the  time  of  illccas :  Patten  t.  Wood.  HI  J.  P.  540;  36  Alb.  L.  J. 
390,  400.  In  Cuckion  v.  Stones,  1  B.  ft  E.  248,  it  waa  held  that  tem- 
porary inability  did  not  suspend  the  right  to  wages,  but  total  and  per- 
manent diaability,  such  as  paralysis,  etc..  would  Justify  a  resclaslon  of 
the  contract.  The  use  of  the  word  "  continuoosly  "  In  the  contract  with 
reference  to  the  aervanfa  performance  of  dntlea  will  make  no  difference : 
McDougall  T.  VanAllen  Co..  Limited,  19  O.  L.  R.  351.  Bat  such  total 
inability  does  not  deprive  the  aerrant  of  his  right  to  wagea  for  the  time 
he  actually  served,  where  the  agreement  la  not  for  any  specified  time : 
Bayley  r.  Rlmmell.  1  M.  ft  W.  506. 

Even  illness  brought  on  by  the  servant's  own  folly  aucb  as  the  case 
of  a  nervous  person  allowing  himself  to  be  overcome  by  a  drug  which 
he  had  begun  to  uae  when  111  and  afterwards  continued  to  use  and  thereby 
brought  on  a  temporary  incapacity  to  perform  hia  dutlea,  waa  held  not 
to  justify  hia  d'.smisaal  as  the  circumstances  taken  together  made  it 
apparent  that  the  result  could  not  fairly  be  taken  out  of  the  category 
"Act  of  God":  McDougall  v.  VanAllen,  tupra.  In  which  the  queatlon 
of  what  lIlDess  or  mlscoodnct  Justifies  dismissal  Is  fully  discuaaed. 

A  aailor  dlaabled  In  the  course  of  hia  duty  ia  entitled  to  wages  for  tha 
whole  voyage :  Chandler  v.  Grieves.  2  H.  BI.  606  (note)  :  3  R.  R.  525. 
Incompetence  or  ignorance  will  justify  dismissal :  Harmer  v.  Cornelius, 
5  C.  B.  N.  8.  236. 

Where  an  apprentice,  who  could  have  been  dismissed  at  a  week's 
notice,  was  dismissed  without  notice,  the  defendants  not  acting  under  the 
notice  clause,  he  waa  held  entitled  to  recover  for  all  damages  flowing 
naturally  from  the  breach,  and  was  not  limited  to  the  value  of  a  week's 
notice:  Maw  v.  Jones,  25  Q.  B.  D.  107. 

A  clerk  taken  Into  an  office  for  "  three  months  on  trial  at  a  salary  of 
1800  per  annum."  held  not  a  yearly  hiring :  Hughes  v.  Can.  P.  L.  ft  8. 
8ocy.,  30  U.  C.  R.  221.  Under  a  contract  of  hiring,  with  a  reservation 
<m  the  part  of  *he  employer  of  the  right  of  dlsmisaal  at  any  time,  if  hs 
had  cause,  tht.  employer  may  discharge  the  employee  at  any  time,  pro- 
vided the  right  Is  exercised  bona  fide  and  without  malice :  Doyle  v. 
Wurtxburg,  82  N.  8.  R.  107. 

A  contract  to  serve  for  one  year,  the  service  to  commence  on  the 
■ecood  day  after  that  on  which  the  cMitract  ia  made,  Is  a  contract  not  to 
be  performed  within  a  year  and  Is  within  the  4th  section  of  the  Statute  of 
Frauds:  Britain  v.  Roasiter,  11  Q.  B.  D.  123.  The  statute  doea  not  avoid 
the  contract,  but  only  bars  the  remedy:  Maddiaon  v.  Aldersoo.  8  App. 
Cas.  473 ;  McManus  v.  Cooke,  35  Cb.  D.  681 ;  but  a  contract  to  serve 
for  one  year,  the  aervice  to  commence  on  the  day  next  after  that  on 
which  the  contract  was  made,  is  not  a  contract  which  is  not  to  be  per- 
formed within  a  year,  within  the  meaning  of  the  Statute  of  Frauds,  s.  4 : 
Smith  V.  Gold  Coast.  1903  1  K.  B.  285,  538. 
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A  lult  b7  tb«  ■rrrant  aialoit  the  mutrr  (or  d^bt  arlilnc  out  of  an  ■•e.iT. 
IndrpfndMit  traoMctlon   \b  cot  ■  causr  of  t  diicharse  of  the  wrvaot : 
Clay  Com.  Tflophone  Co.  ▼.  Root.  33  Alb.  I*  J.  21S. 

Volna  a  aprciac  coDtnct  of  hirlns  b«  proved,  the  court  will  discouD- 
teoaace  an  action  by  a  rhlM  aiainit  a  parent  or  perioa  occupyloK  a 
parental  poattloo  for  lervicea  rendered  while  Uvinir  in  the  parent'a  or 
•uch  peraoo'i  houtte:  fiprame  v.  Nidierson.  1  V.  C.  R.  284;  Winner  v 
Wlimer.  23  U.  C.  R.  519;  Feckham  v.  Depotly.  17  A.  R.  273;  and  where 
an  action  waa  brouitht  by  a  woman  asainit  her  brother,  with  whom  ihe 
had  lived  for  several  yean,  it  waa  held  ther»  wa«  no  implied  promlne  to 
pay:  Redmond  v.  Redmond.  27  Xl.  C.  R.  220.  But  a  promise  of  remun- 
eration may  be  recovered  upon:  McflURan  v.  Smith.  21  8.  C  R  263-  w>e 
Hendrickfi  v.  Hendricka,  27  U.  C.  R.  447.  See  alao  Re  Ritrhie.  Sewery 
V.  Ritchie,  23  Or.  06;  Plrkerins  v.  EIIIb,  28  U.  C.  R.  187. 

Where  aervlcei  were  rendered  in  expecUtlon  of  marriase,  but  no 
contract  of  hIriDc.  held  that  a  refnaal  to  marry  did  not  entitle  plaintiff 
to  malntalD  action  (or  wasea :  Roblnaon  r.  ShlHtel,  23  C.  P.  114 ;  but 
where  the  plaintiff  rendered  aervicea  in  hopes  of  a  pecuniary  reward  in 
the  abape  <rf  a  legacy,  he  waa  held  entitled  to  be  paid  for  the  aervlcex 
«Naiit«iii  mrmit:  Baxter  v.  Gray.  3  M.  A  G.  771. 

Aa  to  implied  right  to  remunerat'ua  for  HervlceH.  aee  Peckham  v. 
Depotty,  17  A.  R.  273;  Bradley  v.  Bradley,  1  O.  W.  N.  110. 


87.— (1)  A  cause  of  action  shall  not  be  divided  into  two  or 
more  actions  for  the  purpose  of  bringing  the  same  within  the 
jurisdiction  of  the  court. 

(2)  Where  a  sum  for  principal,  and  also  a  sum  for  interest, 
is  due  and  payable  to  the  same  person  upon  a  mortgage,  bill, 
note,  bond  or  other  instrument,  he  may  notwithstanding  any- 
thing in  this  section  contained,  but  subject  to  the  other  provi-' 
liona  of  this  Act,  sue  separately  for  every  sum  so  due.  10  Edw. 
VTI.  c.  32,  8.  67. 

SpUtdMc  m  Oa«ae  of  Aetl«m.— It  la  often  a  difficult  matter  to 
■ay  what  .'»  "dividing  a  cause  of  action  "  within  the  meaning  of  thia  and 
the  correspiHiding  section  of  the  English  Acta,  9  and  10  Vic  c.  9S,  s 
03,  and  51  and  52  Vic.  c.  43,  s.  81.  The  expression  "  cause  of  action  " 
in  this  section  meana  "cause  of  one  action,"  and  Is  not  limltpd  to  an 
action  on  one  separate  contract :  Grimbley  v.  Aykroyd,  1  Ex.  479. 

"  A  cause  of  action  "  la  the  entire  set  of  facts  that  give  Fine  to  an 
enforceable  claim ;  the  phrase  comprises  every  fact  which,  if  traversed, 
the  plaintiff  must  prove  in  order  to  obtain  judgment :  per  T^rd  Esher. 
M.R..  Read  v.  Brown.  22  Q.  B.  D.  128;  see  Wright  v.  Arnold,  6  Man. 
L.  R.  1. 

Where  a  tradesman  had  an  account  against  a  party  for  an  amount 
within  the  Jurisdiction  of  the  court,  in  which  the  items  were  so  connected 
with  each  other  that  the  dealing  waa  not  intended  to  terminate  with  one 
contract,  but  to  be  continuous,  so  that  one  item,  if  not  paid,  should  be 
united  with  another,  and  form  one  continuous  demand,  it  waa  held  to  be 
a  "cause  of  action"  within  the  meaning  at  the  section,  and  the  fact 
that  one  Item  in  the  account  was  separated  from  the  rest  by  an  interval  of 
several  years  did  not  prevent  the  section  from  operating:  Copeman  v 
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Han.  14  C.  B.  N.  8.  731 :  «e«  alM  Rt  Once  v.  Walib.  10  U.  C.  U  J. 
eS;  a  P.  R.  196;  Kimpton  r.  WIIl«j,  9  C  B.  T19. 

A  tndeamao'i  bill  (or  a  aerlei  of  artldca  (aren  thonib  tha  claim  waa 
eoBtradfld  within  tba  juriadletlon  of  dlffcrtot  eoorta)  caanot  bt  ipllt  loto 
dlffannt  canaca  of  aettoo :  Bodicj  t.  Woidawortb,  18  C.  B.  820,  (ollowiag 
Grimbltf  r.  ATkrojd.  1  Bi.  479.  and  Wood  ▼.  Parry.  8  Ex.  442. 

Wb*D  It  la  to  bt  lafcrrcd  tbat  it  waa  contamplated  that  tbera 
■bonid  ba  cootlDoooa  dtallnc  to  be  Inelndad  In  parlodlcal  bllla,  tba  raault 
of  tba  arraniameBt  Sbd  tba  Icfal  poaltlon  of  th«  partita  !■  that,  upoo  tha 
dtllTcr;  and  acceptanca  of  the  Drat  parcel  an  entire  omtract  ta  created 
and  a  complete  canae  of  action  arlaea,  the  tradeaman  beinf  under  no 
obliiatlon  to  five  (nrthpr  credit.  When  on  a  taboeqacot  day  other  looda 
are  delivered  and  accepted,  a  new  contract  arlaea.  not  aimply  to  pay  for 
the  gooda  then  delivered,  but  a  new  entire  contract  by  which  the 
tradeaman  waWea  the  right  to  payment  for  prior  gooda,  and  the  purchaaer 
agreei  to  pay  for  both  pareela  aa  npon  an  entire  aale.  After  the  auceea- 
■ive  waiver  and  extingnlabment  of  each  preceding  contract,  tha  only 
ezlating  contract  and  came  of  action  t»  contnetu  will  be  the  Itit :  note 
of  Sergeant  Manning.  Dodd  v.  WIgley,  17  C.  B.  110;  Morria  t.  Tharle, 
24  O.  B.  109. 

In  a  contract  (or  carrying  timber  by  barge  from  one  place  to  another, 
a  charge  for  banllnf  by  horsea  part  of  the  way  forma  part  o(  the  entire 
contract,  and  cannot  be  aued  for  aeparately:  Bamea  t.  Manhall.  18 
Q.  B.  780.  F-        ^ 

Damagea  agalnat  a  carrier  (or  breach  of  a  contract  of  carriage  muat 
alt  be  recovered  in  one  action,  though  part  of  the  gooda  are  delivered  to 
A.  and  the  remainder  to  B. :  Ruaacll  v.  Waterford  and  Limerick  Ry.  Co.. 
16  L.  R.  Ir.  814. 

When  premisea  were  rented  at  $120  a  month,  no  formal  leaae  being 
nude  and  four  montha'  rent  became  due.  It  waa  held  that  aeparate 
plaints  (or  three  Inatalmenta  of  rent  waa  the  aplitting  of  a  cauae  of 
action :  R"  3ordon  v.  O'Brien.  11  P.  R.  287. 

Thla  caae  la  in  conflict  with  Wallace  v.  Whelan,  Circuit  Raporta  Id 
Ireland.  082;  hnt  It  waa  followed  In  Ae  Gnk  t.  Barber.  26  O.  R.  47, 
where  Intereat  and  tazea  alone  were  held  not  to  be  recoverable  apart  from 
Inatalmenta  o(  principal  due  on  an  agreement  to  pay  the  principal  by 
Inatalmenti  with  intereat  half-yearly  and  taxea;  and  In  Re  McDonald 
V.  Dowdall.  28  O.  R.  212.  in  which  it  waa  held  that  an  action  for  $100 
intereat  due  on  a  deposit  receipt  upon  which  the  whole  sum  waa  partly 
due  and  collectable,  waa  aplitting  the  cauae  of  action.  In  the  laat  caae,  Re 
Clark  T.  Barber,  26  O.  R.  47,  waa  followed  but  commented  on  aa  irre- 
Eoncilabte  with  aucb  caaea  as  Dlckensfm  v.  Harrison,  4  Price.  282, 
approved  cf  Id  Attwood  v.  Taylor,  1  M.  &  O.  807. 

An  actioL  -ought  to  recover  two  inatalmenta  of  interest  paid  by  the 
plaintiff  on  a  mortgage,  against  the  payment  of  the  principal  and  interest, 
af  which  the  defendant  had  contracted  to  indemnify  him,  was  held  by 
Armour,  C.J.,  to  be  a  splitting  of  the  cause  of  action  within  the  meaning 
of  this  section:  Ball  v.  Bell.  26  O.  R.  123;  but  this  decision  waa 
reverted  by  the  divisional  court:  26  O.  R.  601.  Thla  waa  before  the 
enactment  of  aub-aectlon  2  of  section  67.  by  which  a«9)aratt  actions  may 
now  be  brought  In  the  division  court  for  principal  or  intereat  "  upon  a 
mortgage,  bill,  note,  bond  or  other  instrument"  payable  to  the  same 
peraon.  But  even  now  a  mortgagee  cannot  sue  in  the  division  court  for 
the  amount  of  an  inatalmeot  of  interest  within  the  juritdiction  when 
other  inatalments  of  interest  are  due,   which   bring  the   whole  amount 
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brroDd  the  JarlwltctloB :   ffe  RmI   Ratatc  Ixniii  Co.  t.  aoardbouw.  2U  ■••. ». 
0.  R.  OOS. 

Tb«  eODlllcttng  aathorltlM  rrftmd  to  1b  th«  foregolDV  pangrapbt 
■n  dlMtUMd  Id  A«  McKay  T.  nan,  30  O.  Ia  R.  344,  which  wu  dia- 
IlDtuiabad  •■  bclnff  (or  nioD*7i  l«Dt  as  diatlact  loam  at  di(r«rctit  tltnra 
aod  plaeaa  and  punoaBt  to  do  count  of  d«allDC,  and  lo  Dot  owtwaarlly 
to  ba  miMtd  m  bloc  for  tba  purpoaa  of  lltlgatloo. 

Id  WIekbam  t.  Lm,  13  Q.  B.  S36,  Erie,  J.,  aaya :  «  It  !■  oot  a 
■pllttlBf  of  actloat  to  brloi  dlitlDct  plalnta  wherv,  la  a  iupf>rlor  court, 
thert  woold  bare  becD  two  coanta.  I  am  not  lure  whether  the  Court  of 
Ezcbcqner  puta  it  lo,  but  that  la  clearlj  the  true  cooitructioa  of  the 
Act."  Iq  that  caie  it  wat  held  no  contra  vent  Ion  of  the  aeclion  to  brlns 
•eparate  aclloni  for  rent  of  premiaea  and  for  double  value  for  holding 
over  after  notice  to  gait :  but  lee  tbit  cane  explained  In  Re  Clark  r. 
Barber.  26  O.  R.  47.  Wh^re  two  promiaaory  notea  would.  In  an  action  at 
law,  have  been  declared  on  In  two  aeparate  counta,  the  brlaKlng  of  two 
aeparate  actloni  to  recover  upon  them  la  oot  apUttlng  a  eauae  of  action : 
Re  Franklin  v.  Owen,  IS  C.  L.  T.  158.  180;  M'Oorllck  v.  Rrall,  26  O.  R. 
480;  aee  fle  Babcock  v.  Ajrrea,  27  O.  R.  47;  School  Truateea  of  Notta- 
wataga  v.  Townahlp  of  Nottawaaaga,  15  A.  R.  310. 

Damage  to  gooda  and  injury  to  the  peraon,  althoagh  they  have  been 
occaaloned  by  the  one  and  the  aame  wrongful  act,  are  Infringement!  of 
different  righta,  and  gWe  riae  to  dlatinct  canaea  of  action :  Bruoaden  t. 
Humphrey,  14  Q.  B.  D.  141. 

In  School  Tmsteea  ot  Nottawaaaga  v.  The  Townahlp  of  Nottawaaaga, 
10  A.  R.  310,  It  waa  held  that  a  judgment  In  the  dlvliloD  court  agalnat 
the  townahip  council  for  the  aurploa  acbool-ratea  received  by  them  in 
1891.  did  not  preclude  the  plalntlffa  from  recovering.  In  an  action  in  the 
euunty  court,  the  aurplua  received  In  the  five  aubaequent  yeara,  and  that 
tfa«  recovery  in  the  divlalon  court  waa  for  aeparate  aad  diatinct  canaea 
of  aettoD.    Thia  caae  la  explained  In  Re  Clark  v.  Barber,  26  O.  R.  47. 

An  action  to  recover  the  firat  ioalalment  due  on  a  promiaaory  note 
payable  In  three  annual  Inatalmenta,  la  not  aplittlng  a  cauae  of  action : 
Ri  Babcock  v.  Ayrea.  27  O.  R.  47 ;  nor  la  an  action  by  an  aaatgnee  for  the 
benefit  of  credltora  agalnat  o-e  of  aeveral  peraona  to  recover  from  him  hia 
■hare  of  moneya  divided  amongat  aueh  peraona  in  contravention  of  the 
proviaiona  of  the  Act  •-^appcting  AHaignments  and  Preference*,  R.S.O. 
1914,  c.  134.  a  13,  although  the  total  amount  of  the  payment  to  all  auch 
peraona  ia  beyond  the  jurladletlon :  Re  Seattle  v.  Holmes,  29  O.  R.  264. 

Money  paid  by  the  endorser  <^  two  notes,  as  against  the  executrix  of 
the  maker,  was  held  one  cauae  of  action,  and  the  plaintiff  having  sued 
for  and  recovered  one  sum,  could  not  bring  another  action  for  the 
amount  of  another  payment  made  by  him:  per  Logic.  Co.J..  Gilbert  v. 
Ullbert.  4  C.  L.  J.  229;  but  thia  is  not  good  law  in  view  of  Re  Franklin 
V.  Owen,  15  C.  L.  T.  108,  180,  and  other  cases  cited  above.  A  claim  for 
an  alleged  breach  of  an  agreement  to  return  a  yoke  of  oxen  in  as  good 
C4»dItioD  aa  when  they  were  hired,  and  a  claim  for  the  hire  of  the  same 
oxen,  both  claims  ariaing  ont  of  the  aame  contract  of  hiring,  constitute 
but  one  cause  of  action :  per  Hughes,  Co.J.,  Light  v.  Lyons.  7  U.  C, 
L.  J.  74. 

On  a  contract  for  the  delivery  of  shipment  of  a  large  quantity  of 
deals,  in  instalments,  each  instalment  to  be  paid  for  on  delivery,  it  was 
held  that  the  plaintiff  could  recover  on  each  shipment  as  delivered : 
O'Leary  v.  Stewart,  9  C.  ».  T.  494;  see  further  Froat  and  Wood  Co., 
Ltd.  V.  T^eslle,  27  O.  U  R.  400. 
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A.,  havlDf  t  cauw  of  iclloa  anaiDHt  B.  (or  S19  Ok.  U.  for  moofjr  Init 
bftwp^D  IMA  aod  1H4N,  iImi  ■  oauM>  o(  Brttoo  od  a  arpanK*  aceouBt  (or 
■uuda  Ktld  and  dHlvvrMt,  work  and  labur,  and  BUHwjr  paid  brtwMn  184n 
and  1H4D  amouDtloK  to  lift  10a.  Od.,  aftrr  dcductlag  a  payment  o(  £N  Hn, 
Sd.  on  acTount,  IvvImI  two  ptaloia  la  rMp^ct  ot  ibrm  In  tbr  oouDty 
court.  Held,  thai  thU  wan  not  a  nplltilni  of  a  oaiM#  of  aetloa:  Klmptoa 
r,  Wlllpy,  9  (\  R.  710. 

Clalmi  for  giKida  aoM  and  noiifjr  Icat.  thooih  entcrad  Id  plalatifT'* 
bookw  as  oDC  acoDUDi,  an  not  on«  raoaa  oi  action :  BninaktU  t.  Powrll. 
1  L.  M.  A  P.  JViO;  oor  ar#  two  rlalma,  cnc  (or  Mlary  and  tb»  iitbrr  (or 
moanr  lent;  Rtcharda  r.  Martin.  £1  W.  R.  09 ;  nor  a  demand  (or  a  hor^ 
•old,  another  (or  rrnt  du«>,  and  a  third  for  Kooda  lold  and  delivered : 
Nealf  V.  EIIIb,  1  D.  a  T-  103:  nor  clalma  (or  work  and  labitr.  aD<l 
another  for  a  balance  due  (or  mone..-  paid  by  plalotllT  (or  the  dr(rDdaiit : 
McRaa  v.  Rubina.  20  C.  P.  18S. 

The  true  dlRllnclloo  between  demanda,  righta  nr  rauaea  of  a<-tlon 
wblcb  are  alngle  and  entire  and  thoae  which  are  dlMlnct  la,  could  they  all 
have  been  Included  In  the  p#ior  atatement  of  the  came  of  action?  By  thia 
la  not  meant  in  the  name  petition  or  iiult,  for  a  party  may  have  an  many 
Bulta  aa  he  haa  cauiiea  of  action,  and  may  bring  them  at  different  tlmea  or 
at  the  »ame  time,  but  if  be  bringa  them  and  tbey  are  depending  at  the 
aame  lime  and  by  the  name  tribunal,  be  does  «»  subject  only  to  the  right 
at  cooaolidation  if  they  be  auch  aa  could  have  been  onlted  in  one  petition : 
Secor  V.  Sturgei.  10  N.  ¥.  BM :  Perry  v.  Dlckeraon,  89  N.  Y.  345. 

Proving  ■  claim  on  ■  note  and  account  aa  an  undivided  claim  befora 
the  aaalgnee  in  inaolvency  doea  not  merge  the  ortxlnal  rlalma,  and  the 
Dote  and  account  may  be  aued  on  aeparately :  Harvey  v.  McPberaon.  (I 
O.  h.  R.  60. 

Prohibition  will  be  granted  when  n  party  apllta  a  cauae  of  action  to 
bring  it  within  the  Juriadictlon  o(  the  divlalon  court;  Re  Orace  v.  Walab. 

5  P.  R.  196:  flilbert  v.  Oilbert.  4  C.  I*  J.  229;  Light  v.  Utoub.  T 
V.  C.  h.  J.  74:  McRae  v.  Robblnn.  20  G  P.  130;  Re  Clark  v.  Barber  2ff 
O.  R.  47;  Ball  v.  Bell,  26  O.  R.  60,  and  other  canes  cited  Mpra. 

■«V>t»eiiam  S.      Aa«t«Ba  («r  Frlaaivftl  asd  Im««rMt  mi 

MartcAcaa,  •t«.-— Prior  to  the  paaaing  of  aub-aection  (3)  in  the  Divl- 
alon Courta  Act  of  1N07,  the  declaiona  aa  to  the  right  to  bring  actlona  (or 
the  recovery  of  the  Intereat  due  on  a  mortgage  or  other  inatrument,  iieiia- 
rately  from  an  action  for  principal  then  overdue,  were  Romewhat  con- 
flicting: aee  the  declalon  of  Armour,  C.J..  Ball  v.  Bell,  26  O.  R. 
123,  reveraed  on  appeal,  28  O.  R.  601:  A«  Clark  v.  Barber,  2S  O. 
R.  253,  overruled,  26  O.  R.  47:  McDonald  v.  DowdaU.  28  O.  R. 
212:  Dickenaon  v.  Harriaon,  4  Price  282;  Attwood  v.  Taylor,  1  M. 

6  G.  .^107,  and  the  pmvlalnn  in  that  Act  waa  intended  to  and  did 
nettle  the  queatlon,  and  a  aum  for  principal  and  also  a  anm  for  in- 
tereat thereon  may  be  recovered  In  aeparate  actlona.  In  Re  Real 
Eatate  Loan  Co.  of  Canada  v.  Guardbouoe.  20  O.  R.  602,  decided  after 
■ub-«ectlon  2  waa  paaaed,  It  waa  held  that  while  a  plaintiff  may  aue 
separately  for  principal  and  interest  due  on  a  mortgage,  be  mnat  aue  for 
the  whole  principal  or  Interest  and  not  for  portiona  of  either,  and  that 
one  action  cunnot  be  maintained  for  one  Inatalment  of  Intereat  when  other 
inatalmenta  of  Interest  are  due  which  bring  the  whole  amount  beyond 
the  juriadiction.  It  was  also  held  In  that  case  that  thia  aub-sectinn 
appMes  Mily  to  an  action  brought  upon  the  mortgage  by  a  person  to 
whom  the  money  ia  payable  thereon  and   not   to  an  action  brought  by 
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th^   aMtcw   of   lhf>   nortcagnr   upon   ■   roTcnant    rDti>rH    Into   by    hU  iMt. 
Vfndm  with  bin  (o  paj  off  tb«  morlCM*  >ihI  iDdtnolfr  blm  asaloit  il.      41,  tf. 

But  Id  Ball  v.  Bell.  26  O.  R.  001,  lbf>  DlvUlonal  Court  brld  In 
Ht^rntt'  MftiotiK  bmiight  by  a  tnortnifor  for  inHtalmfntH  of  int4>mrt 
whirb  hv  bail  brca  ronprllHl  lo  pay  aftar  lh«  mortimfH  laiwla  had  bwB 
rtMirfyMl  to  tb«  defendant  wbttae  duty  It  waa  tn  bare  paid  then,  that  each 
af  the  paymenta  waa  a  wparate  cauae  of  action. 

Section  H7  {'£}  d(MV  nut  ••nablf  a  peraon  to  huh  arparatrly  for 
principal  and  Inlereat  where  the  Intereat  elatmed  la  payable  aa  dam- 
agea ;  i.e.,  pout  Htm  intereat :    IMitlllpa  v.  Ilanna,  3  O.  !>.  IL  006. 

Bee  aectlon  199  aa  to  eiamlnattim  of  a  Judffment  debtor  on  a  Judi- 
neut  uuder  thla  pruvUlon. 

Dm«  mmA  FftykbU.— Mee  notea  to  aeetkin  146.  -  ' 

68.  A  jiitl^iiu'nt  in  nn  actinn  hrouKlit  for  the  balance  of  an  .indirnient 
•L-c-ount,  or  for  a  part  of  a  claim,  where  the  rexiiliie  itt  abandoned  j'^'"'l. 
to  brinK  the  claim  within  the  jurisdiction  of  the  court,  shall  be 
a  full  (liHcharge  of  all  demands  in  re^pcvt  of  the  account  for  the 
balance  of  which  kucIi  action   wati  hnn)>{ht.  or  for  the  whole 
claim,  ai*  the  catie  may  be.     10  Kdw.  VII.  c.  33,  s.  fiH. 

WSmiw  K«ai4«a  la  AfeMUUmad*— Bee  notea  to  aectlon  62. 

A  ^«4aMi*Bt  •£  a  DlviaiVB  0«mrt.— The  JudirmeBt  muat,  of 
oourse.  be  between  the  name  partipn  or  their  prlvlea :  Slelntiiah  v.  Jarvia. 
B  V.  C.  R.  lUtA.  In  Wlnxer  t.  Slbbald.  2  A.  R.  610.  It  waa  held  that  the 
eommencemeut  of  a  aull  lo  a  dlvlalon  court  for  part  only  of  the  pntire 
claim  and  endoroing  an  abandonment  of  the  balance  on  the  aumnionH  la 
not  per  «e  a  releaae  of  the  ezreM,  but  that  the  part  ao  abandoned  cannot 
be  :>ued  for  after  Ibe  recovery  of  Judimient  in  inch  suit.  See  alao  Vineii 
t.  A.uold.  fl  C.  B.  032:  Nelaon  v.  Coach.  lA  C.  B.  N.  8.  108:  School 
Truateei  of  Nottawaaana  v.  Townahip  of  Nottawaaaga,  15  A.  R.  310; 
notea  to  aectlon  02,  title  "  Abandonment  of  Exceaa.'* 

The  Judfce  ahould  be  parllcniar  to  order  that  the  judgment  be  entered 
for  the  plaintiff  aa  the  ee<'tlon  directH,  namely :  "  In  full  discharge  of  hla 
cauBc  of  action  an  »et  forth  in  the  claim-"  If  the  plaintiff  objects,  the 
defendant  la  entitled  to  Judgment:  nee  in  A.  R.  at  p.  820 


,i 


69. —  (1)  Mliere  it  appears  at  any  stage  of  an  action  other-  Tramiferof 
wise  of  the  proper  competence  of  the  court  that  the  Court  hasH„p'^^^ 
not  cognijMnce  thereof  on  account  of  the  title  to  land  or  any  Court 
corporeal  or  incorporeal  hereditament,  or  any  toll,  custom  or 
franchJRe  coming  in  question,  or  the  validity  of  a  devise,  be- 
quest or  limitation  under  a  will  or  settlement  being  disputed, 
the  action  Hhall  not  on  that  account  l>o  dismissed,  hut  a  .Tudgt^ 
of  the  Supreme  Court,  or  the  Judge  of  the  court  in  which  the 
action  is  pending,  may  order  the  same  to  be  transferred  to  the 
Supreme  Court  upon  such  terms  as  to  the  payment  of  costs  or 
otherwise  as  he  mav  think  fit,  and  thereafter  the  action  shall 
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■^•••'  proceed  in  the  Supreme  Court  as  if  originally  commenced 
therein,  and  as  if  the  defendant  had  entered  an  appearance;  but 
the  Supreme  Court  or  a  Judge  thereof  may  giye  such  directions 
as  to  procedure  as  may  be  deemed  proper. 

Appe*'  (2)  Where  the  order  is  made  by  a  Judge  of  the  Division 

romo   e  ■  Qq^j^  ^j^  appeal  shall  lie  therefrom  to  a  Judge  of  the  Supreme 

Court  in  Chambers  who  may  rescind  the  order  or  vary  the  terms 

thereof.     10  Edw.  VII.  c.  33,  s.  69. 

At  Amr  Stac*  of  m>  Aatloa. — Thin  wctlAn  prorides  for  th« 
Kmoval  at  caaea  otherwiae  within  the  Juriadiction  of  division  coartH  to- 
the  Supreme  Court  of  Ontario,  if  durios  the  progreaa  of  the  action,  title 
to  land,  or  to  any  corporeal  or  incorporeal  hereditament,  or  any  toll,  cua- 
torn  or  franchise  (section  61  (a)),  or  the  validity  of  any  devise,  bequest 
or  limitation  under  any  will  or  aettlement  (section  61  (b))  comes  in 
question.  It  does  not  apply  to  cases  arising  under  section  ^  As  to 
removal  of  cases  to  the  Supreme  Court  where  tbe  defence  or  counterclaim 
of  the  defendant  Invotvea  matter  beyond  the  Jurisdiction,  see  section  71 
and  notes  thereto. 

AetloM    Ofli«nvlM    of   ik«    OoKpctemee    of    tho    Oovrt. — If 

the  division  court  has  no  jurisdiction  over  the  plaintilTs  cause  of  action, 
proceedings  in  respect  thereof  are  rorafn  no»  judicf,  and  the  judge  has 
no  power  over  them;  the  above  section  only  appliea  where  tbe  action  in 
which  the  question  of  title,  etc.,  is  raised  is  within  tbe  juriadiction  of  the 
division  Court:  Re  McGugan  v.  McGugan,  21  O.  R.  289.  See,  how- 
ever. In  re  Sebert  v.  Hodfaon,  32  O.  R.  157. 

It  has  been  beld  that  ctrttorari  does  not  apply  to  interpleader  pro- 
ceedinga :  Em  parte  Summers,  18  Jnr.  522 ;  and  that  an  action  could  not 
be  removed  after  verdict  or  judgment  bad  been  given:  see  notes  to 
section  70.  But  the  words  "  at  any  stage  of  an  action  "  may  give  to 
this  section  a  wider  application  than  either  of  tbe  other  sections, 
providing  for  tbe  removal  of  cases  to  tbe  superior  court,  and  may  be  held 
to  Include  every  period  after  tbe  laaue  of  the  summons  until  tbe  action  is 
finally  disponed  of,  so  that  if  it  be  necessary  to  try  any  of  the  prohibited 
questiona  ariaing  within  the  section  "at  any  stage  of  tbe  action"  the 
proceedings  may  be  removed. 

Tbe  eoneludlng  aeotence  of  the  section  seems  to  indicate  that  It  Is 
intended  to  apply  to  caaea  other  than  tboae  in  which  formal  pleadings 
would  be  necessary,  as  the  Judge  making  the  order  for  removal  to  the 
Supreme  Court  mav  direct  the  mode  of  procedure  to  be  adopted  after  the 
transfer,  e.g.,  a  staled  case. 

A  J«Ac«  of  tko  Oowrt.— It  is  submitted  that  it  will  be  found 
to  be  more  convenient  In  most  cases  that  the  application  to  transfer 
should  be  made  to  tbe  Judge  of  the  division  court. 

Upon  any  queatim  ariaing  at  tbe  trial  involving  the  question  of  title 
to  land,  etc.,  the  judge  sbonld,  if  requested  so  to  do,  make  an  order  of 
transfer  forthwith.  If  the  judge  of  tbe  division  court  refuses  to  make 
the  order,  an  application  may  tben  be  made  to  a  Judge  of  the  Supreme 
Court  in  chambers:  see  notes  to  section  70.  The  affidavit  on  such 
motion  ahould  show  tbe  refusal  of  the  judge  of  the  inferior  court:  Bank 
of  Hamilton  v.  Raine,  12  P.  R.  430. 
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"  R  lolo  «^  M  rjf  ?,^  »g"  "e-  «  to  CO..,:  H.™.  v.  Le. 
„  "•  ^"  •">■,  °™L?2  L.  T.  715;  Harris  v.  Judie,  1892  2  O  B  IKK 
Duke  ».  d«tU,  isn  2  Q.  B.  lOT,  2(».  •«  «.  B.  0«5, 

„r„JS!!rt*''"  •;  *'  ^«^~«  -M  the  Older  of  tranter  nukee  no 
prorieion  for  procedure  sobKqaent  thereto,  the  utlon  will  oroce^irihi 
Suprme  Coart  „  it  orifimUly  commen«Ki  therein  Ld..TJS,  d°  f™       ' 
dent  had  entered  an  appearance.    See  Dari.  ,.  WiuSn^ls  Ch  D  MO 

proceeding.,  the  ck  would  proceed  by  the  u.ual  pleadlnc  etc. 

for  (^^."ww*^  ""*"  •■'  «>»>'«'«rt~— Fry,  J.,  in  tlrtnc  judpnent 
for  the  plalntW  In  an  action  tranaferred,  made  the  nlaintll  hear  th. 
coat,  of  the  trial  in  the  ,x«rt  below:  Wari  y.  Wyld!  5  Oh   D.  TtS. 

See  Dotes  to  aectlon  70. 

A.  to  clerk',  dutiea  on  tranrfer  of  the  action,  aee  note,  to  aectlon  71. 

69  (f)^""--*"^'™  '2»  aoe.  not  apply  to  the  appeal  under  aectlon 

f^^^K." J'  f°  "'""'•i?"  '"  "°  -PW"!  «»  tte  Supreme  Court  of  Canada 
from  the  declaion  of  the  Supreme  Court  of  Ontario  in  a  caae  touu- 
ferred  from  the  .!i»l,ion  court:  Tucker  y.  Younf,  30  S.  C.  R.  ISB  But 
tiTh."!?",'/"^  ,  '-"""  *«  *«W°"  ot  the  judf.  of  the  Dlyieion  Court 
«  ^l  °"'''°""'  <-•»"'■■  K.S.O.  1914,  c.  68,  »  2«;   Con.  Rule..  49" 

70.  If  it  appears  to  a  Judge  of  the  Supreme  Court  that  an  Action 
action  IS  a  fit  one  to  be  tried  in  the  Supreme  Court,  he  may  or-  "">' "» 
der  that  it  be  transferred  to  the  Supreme  Court  upon  suchiS"Hfgh 
1o"m  "  '»  P'^"™'  »'  ^Mta  <"•  otherwise,  as  he  may  think  fit.S'^1„'° 

»„t  Sr.^r'j  *',****?"  ^  """orari.— Formerly  rerliorarl  could 
not  be  tranted  nnlem  the  amount  of  the  "debt  or  damaae."  claimed 
amounted  to  »40  and  upward.:  B.8.0.  1897,  c  80,  a.  sTlS  Solom"^ 

would  be  conddered  a  "  fit "  one  to  be  tranaferred  to  the  Supreme  Court 
Certiorori  pre-euppOM,  juriailcflon  In  the  Inferior  court,  and  where  a 
dly..ion  court  baa  no  JorWiction  to  entertain  or  try  the  calL  Jhll 
action  win  ha«  no  application :  Wllt»  y.  Ward,  8  A.  R.  M9  •  ^r™»n 
^  Sampey,  ID  O.  I.  T.  110;  Wbldden  y.  Jackaon,  18  A  H.  m    M^T 

und«.tiri9"'°°'"°  '■  "'*'"'"°'  ="  °-  «•  =»»•  ««■>'  '■>  "- 

fayor*a^d'S^3i°„'.T°f  ""  '°?  'I''  ""  ='""='■  °'  •  ■'«'•'»■'  '"  l>i" 
OR  S^-  14  a"»  ??;"^I  T^'t'  "*«•»"■":  Knl,ht  ,.  Medora.  11 
y  Bathlf  b  r  f  ■  ?  «  U",'**  '■  ^'■''''  '  "■  <'•  I-  •>•  2":  Oallarter 
nofH.  .;.  ^.  :''J  5?°'°""  '■  "«"■  °  P-  »■  »«:  """J  "r«or«<  will 
Sherk  y  S^a™  S^A^  »' J;,*"*^-  1  °-  «■  "»■  °"  •"«  J-dpnen 
wri?..;  fi  •  ?,,*i^^-  ^^'  l^"*!"  »■  Hntchinaon,  B  O.  8  S41  • 
I^  ,r  1  ,T'  ^  °-  *.?•  '*  •  McKenale  y.  Ke«ie,  8  V.  C.  L.  J  2^ : 
«ot  to  rirnLhee  proceeding  under  aectlon  185,  tbe  ».ml.i«  ilnf; 
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party  to  the  proceedings  from  the  begiDDios,  if  final  judgment  has  bran 
obtained  against  the  primary  debtor,  even  though  tbe  liability  ot  the 
gamiflhee  haa  not  been  determined :  Re  Brodericb  v.  Memer,  17  P.  R. 
2G4 ;  nor  where  the  defendant  know*  all  the  facta  before  a  trial  but  never- 
thelMiH  arguea  the  case  and  obtains  the  opinion  of  tbe  judge,  oren  though 
the  judge  deaire  it :  Holmes  t.  R'>eve,  6  P.  R.  S8.  But  In  some  caaet,  at 
all  events,  it  seems  the  order  will  be  made  at  any  time  before  the  mfttter 
it  Anally  decided :  see  Re  East  Dolwicb  Bdg.  80^..  39  W.  R.  32. 

A  justice  of  the  peace,  having  given  notice  of  objection  under  section 
SI  <d),  cannot  afterwarda  move  for  certiorari:  Westoo  v.  Sneyd,  1 
H.  A  N.  T03.  A  plaintiff  is  not  entitled  (o  remove  his  own  suit : 
Frudhomme  v.  I^iure.  3  P.  R.  35S ;  Dennison  v.  Knox,  9  U.  C.  L.  J.  241. 

Certiorari  is  too  late  if  delivered  to  tbe  judge  after  verdict  rendered, 
and  the  spirit  of  the  English  statute,  43  Elia.  c.  5,  appllca  when  plaintilTa 
witnesses  were  awom  and  no  jury  called:  Blacli  v.  Wesley,  8  U.  C.  L.  J. 
277. 

Orowmds  for  Cartlovarl. — A  suit  was  removed  by  certiorari  from 
the  division  court  to  one  of  the  superior  courts  on  tbe  ground  that  a 
QueslioD  of  law  as  to  the  application  of  tbe  Statute  of  Limitations  would 
arise  on  the  trial:  Ridley  v.  Tullock,  3  U.  C.  L.  J.  14.  This  case  can 
only  have  application,  we  aubmit,  when  the  Statute  of  Limitations 
eannot  be  fairly  discussed  <^  decided  in  the  division  court.  Where  a 
fudge  has  declined  to  grant  certiorari  the  court  will  not  do  so,  merely 
because  It  appears  that  pouibly  a  serious  questltHi  of  law  may  arise,  nor 
merely  because  the  decision  In  the  particular  case  may  be  of  great 
importance  to  the  applicant  as  likely  to  affect  other  cases  of  a  similar 
nature:  Staples  v.  Accidental  Death  Ins.  Co.,  10  W.  R.  S9;  see  Batt  v. 
Price,  1  Q.  B.  D.  264. 

It  has  heen  held  that  certiorari  will  lie  to  remove  an  action  when 
diHicult  questions  of  law  are  likely  to  arise :  Cataraqul  Cemetery  Co.  v. 
Burrowes,  3  U.  C.  U  J.  47;  Hunt  v.  The  G,  N.  Ry.  Co.,  2  L.  M.  &  P. 
268 ;  Rees  v.  WItllams,  7  Ex.  51 :  T^ngbottom  v.  Longbottom.  8  Ex.  2(3 ; 
and  when  the  defendant  reaided  in  a  part  of  the  province  fai  distant  from 
the  division  in  which  the  action  was  commenced,  and  also  <hi  account  of 
difficult  questions  of  law :  Nugent  v.  Chambers,  3  U.  C.  L.  J.  108.  But  it 
is  only  when  the  {tointa  of  law  likely  to  arise  are  of  general  importance 
that  certiorari  will  be  granted ;  it  is  not  enough  that  they  are  Imirartant 
to  one  of  the  parties :  see  Solomon  v.  Tendon  C.  &  D.  Ry.  Co.,  10  W.  R. 
R9:  Staples  v.  Accidental  Death  Ins.  Ca,  10  W.  R.  &9;  Batt  v.  Price, 
1  Q.  B.  P.  264:  Munday  v.  Thames  Ironworks  Co.,  19  Q.  B.  D.  50; 
Potter  V.  O.  W.  Colliery  Co.,  10  T.  L.  R.  380.  The  order  for  certiorari 
is  in  all  cases  discretionary  and  an  appeal  will  only  lie  for  a  wrongful 
exercise  of  such  discretion:  see  Banka  v.  HoUngsworth.  181^  1  Q.  B. 
442.  The  terms  00  which  the  order  is  granted  should  not,  however,  be 
luch  aa  to  practically  deprive  a  litigant  of  his  right  to  the  order : 
Symons  v.  Dimsdale,  2  Ex.  533. 

The  expression  of  a  wrong  opinion  by  a  judge  is  no  cause  for  re- 
moval :  Holmea  v.  Reeves,  5  P.  R.  58. 

After  trial  and  judgment  in  a  division  court  as  to  the  right  ot  a 
landlord  to  recover  a  month's  rent  under  a  lease,  another  action  was 
brought  for  three  months'  subsequent  lent.  whereupon  the  defendant 
applied  to  a  judge  of  the  high  court  for  certiorari  wb'.ch  was  refused  on 
the  ground  that  though  the  case  might  be  of  importance  aa  affecting  cases 
of  a  similar  nature,  that  was  not  in  itself  sufficient,  no  difficult  questions 
of  law  or  fact  appearing  to  be  involved;  on  appeal  the  court  refused  to 
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noti<if*r*H'?So^'*i""'T''''"  "PP'icatlon  i.  made  by  ortaloatin. 
being  laid  down  ky  C.  K.  213,  cla^  '  ""  P™«ice 

a  i'^E.  Ry'T'e'^Ei'it.'""'  "^  ■"""""  '»'°"  "«  "«^  P"'-  '• 

A.d  *e  »„e  principle  would  a Lr/m?  .^  ^„r,ro^";S. 
»iJnl°^„"eX"urmou"„"',„''?;  St  f;""""  "'".■'  •*'""  '■  •"  •* 

l..»ed'rn.r™5  :C.r^"'  -•  ^°  •'"''■'■«'   »""  ■»   °"<"  I.  no- 
1.7  a^d^O^"™"  °'  """"•   "°""  "  ■"""""  """   »Mer,  aee  f„™,  M, 

Plympton,  37  W.  B.  343.  ■■«rcnoii«.  I  I .  B.  355;  R.  v. 
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Duty  of 
court 
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volvM 
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beyond 
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Frivoluun 
defeooe. 


t.  C.  L.  J.  241 ;  Garton  t.  The  O.  W.  Ry,  Co.,  1  E.  &  E.  258.  After 
removal  the  plaintiff  cannot  proceed  for  a  different  cause  of  action  than 
that  Bued  in  the  court  below:  Mason  v.  Morgan,  3  P.  B-  325;  Hunter 
V.  The  G.  T.  Ry.  Co.,  6  P.  R.  ©7 ;  and  a  judge  of  the  divlaion  court  haa 
no  right  to  interfere  with  the  case  until  it  goea  back  to  his  court: 
Barnea  y.  Cox,  IB  C.  P.  236;  Ewlng  v.  Thompson,  8  U.  C.  L.  J.  332. 
If  the  plaintiff  nmtinnes  the  proceedings,  he  does  not  commeDce 
it  novo  in  the  Supreme  Court,  but  delivers  a  sUtement  of  claim  redtlng 
the  proceedings  in  the  inferior  court,  and  the  issue  of  the  certiorari,  see 
Ashley  v.  Ashley.  17  T..  T.  265. 

B«t«TA  to  Ordar. — For  form  of  return  by  Judge  to  certiorari  see 
form  99. 

The  return  should  be  under  seal :  R.  v.  Kenyon,  6  B.  &  C.  640.  The 
original  record  must  be  returned:  Askew  v.  Hayton,  1  Dowl.  SlOi 
Palmer  v.  Forsyth,  4  B.  &  C.  401. 

Where  a  case  is  removed  from  a  divisioD  court  of  an  outer  county 
Into  the  Supreme  Court,  the  papers  ahou'd  be  filed  in  the  central  office  at 
Toronto ;  but  the  venue  need  not  be  laid  in  the  County  of  York :  Cham- 
bem  T.  Chambert,  3  V.  <'  U  J.  205  per  Draper,  J.  The  clerk  of  the  court 
is  required  to  annex  together  all  the  proceedings  and  papers  filed  anu 
transmit  the  same,  together)  with  the  order  of  transference,  or  a  copy 
thrreof,  to  such  officer  of  the  Supreme  Court  as  the  order  directa. 

Costa.— In  Ex  parte  G.  W.  Ry.  Co.,  2  H.  A  S.  5B7,  the  court 
refused  to  make  it  a  condition  that  defendant,  if  successful,  should  have 
no  more  than  inferior  court  costs. 

The  order  for  certiorari  entitles  defendant  to  full  costs  of  the 
Supreme  Court  if  hu  succeeds  in  the  action  without  any  certificate  from 
the  judge  who  tries  the  cause :  Corbey  v.  Eoblin,  5  V.  C.  U  J.  225.  A 
defendant,  however,  will  not  get  the  coaU  of  removal  unless  the  order 
provides  for  them :  Kerr  v.  Cornell,  1  C.  L.  J.  326.  The  Judge  may 
make  the  order  on  such  terms  as  to  costs  or  otherwise  as  he  may  think 
fit:  s.  70. 

The  Judge  of  the  dlvisii  i  court  has  Jurisdiction  as  to  costs  of  the 
action  in  his  court  though  he  have  no  jurisdiction  on  the  subject  matter 
of  the  action :  C.  R.  766. 

71, (1)  Where  a  defence  or  counterclaim  involves  matter 

beyond  the  jurisdiction  of  the  court,  the  Judge  may  order  that 
the  whole  case  be  transferred  to  the  Supreme  Court  or  to  the 
County  Court  of  the  country  within  which  the  Division  is 
Rituate. 

(3)  If  it  appears  that  a  defence  or  counterclaim  is  frivol- 
ous or  vexatious,  the  Judge,  instead  of  proceeding  under  sub- 
section 1,  may  order  that  the  defence  or  counterclaim  be 
struck  ont,  but  an  order  made  under  this  subsection  shall 
not  be  a  bar  to  an  action  by  a  defendant  for  the  recovery  of  the 
claim  which  formed  the  subject  matter  of  the  set-off  or  counter- 
claim. 
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inJ^l  "  """i".""'  ^  necessary  that  any  pleading  be  delivered  «~.7i. 

r,^       tT^.^  "'y*  *"  '""™  '»  t"»»'emd  „nle,8   the  Pi^i„,. 
court  or  Judge  thereof  so  directs.    10  Kdw.  VII  c  38  »  71        "•~''°«" 

by  one   oj    them    upon   hl»   cUim.  the   defendant   wuH  ""   enfo™ 

now'':^i;i^jdrT.t'Snd,i'.r„'xrB%rvr's,°;.Trw»r 
.«Jr'^elSf%rrorrn^ls':-?„ro'';^^^^^^^^^^^ 

party,  one  debt  may  be  set  Rgainat  the  other.    R.S.O.  1897,  0^4,  5 
debt  inL^'?  «itt«  the  debt  for  which  the  action  I.  brought   or  th. 

for  the  balance  remaininc  duo  to  him,     R.8.0.  1897   c  324  .  ^J"*™'"' 

M».  .1  ,  •  ,"  '?°'''  •*  ""  »''  O"^  '"  •">  srtlo"  In  which  the  nlaln- 

^e  ™,?1  "1"  '.'"  """'''■'«'•  *»<"  Jebt,  mu,t  be  due  from  and  to  4e 
aame  partle.  In  the  same  right:  both  debt.  mu.t  be  due  at  the  date  of 
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the  pUintUTi  writ ;  nettber  mutt  be  in  the  nature  of  a  penalty ;  more- 
over, both  debts  had  to  be  legal  debti  as  dlatinct  from  equitable  daimr, : 
Odffers  on  Pleadini,  7tb  ed..  p.  2S7 ;  BuUen  &  Leake,  0th  ed.,  p.  7Y2. 
The  Ontario  Judicature  Act.  pasaed  in  1881.  abrogating  aa  it  did  the 
distinction  between  legal  and  equitable  rights,  removed  this  last  require- 
ment, and  thereafter  the  defendant  could  set  off  not  only  a  legal  debt, 
but  also  any  claim  which  hp  could  have  aet  off  in  a  Court  of  Chancery. 
Otherwise  the  rules  of  set-off  were  not  altered  by  The  Judicature  Act. 
Whatever  was  a  good  set-off  either  nt  law  or  in  equity  before  the 
passing  of  The  Judicature  Act,  Is  a  good  set-off  still ;  and  nothing  else 
is  admissible  aA  a  set-off  although  it  may  be  quite  good  as  a  counter- 
claim. To  be  a  real  set-off  the  claim  rouiit  still  be  for  a  liquidated 
amount  and  create  a  mutual  debt  between  the  same  parties  in  the  tame 
right;  also  equity  would  not  allow  a  set-off  between  a  debt  due  to  or 
from  the  estate  of  a  deceased  person  and  n  debt  due  from  or  to  the 
executor  or  administrator  personally :  neither  would  It  permit  debts 
which  only  became  payable  since  the  death  of  the  deceased  to  be  set  off 
against  debts  due  to  him  in  bis  lifetime.  These  rules  still  apply,  and 
are  Illustrated  by  the  following  examples. 

A  claim  against  the  estate  of  a  dead  man  cannot  tie  set  off  against 
a  debt  due  to  him  in  his  lifetime:  Beet  v.  Watta,  11  Ex.  410;  Newell 
V.  National,  1  C.  P.  D.  496  [  Ex  parte  Morier,  12  Ch.  D.  491;  Hallett  v. 
Hallett,  13  Ch.  D.  232 ;  conversely  a  debt  due  from  a  testator  daring  bis 
lifetime  cannot  be  set  off  against  a  sum  which  never  was  payable  to  the 
testator  himself :  In  re  Gregson,  36  Cb.  D.  223 ;  an  executor  aued  for  his 
personal  debt  cannot  set  off  a  debt  due  from  the  plaintiff  to  the  estate 
of  which  be  is  executor:  Nelson  v.  Roberts,  60  U  T.  352;  if  an  executor 
sue  for  a  debt  due  to  the  estate,  the  defendant  cannot  set  off  a  debt  due 
to  him  from  the  executor  personally :  In  re  Diclrinson.  1888  W.  N.  94. 
Both  debts  must  still  be  due  from  and  to  the  parties  in  the  same  right : 
see  Stumore  v.  Campbell  &  Co.,  1802  1  Q.  B.  314 ;  David  v.  Bees,  1904 
2  K.  B.  436 ;  Lister  v.  Hooson,  IOC®  1  K.  B.  174 ;  Lord  v.  O.  E.  Rail. 
Co.,  1008  2  K.  B.  54 ;  but  a  debt  due  from  the  plaintiff  to  a  third  person 
duly  assigned  before  action  by  that  third  person  to  the  defendant  may 
now  be  set  off :  Bennett  v.  White,  1910  2  K.  B.  643 ;  an  agent  who  has 
received  money  for  a  disclosed  principal  cannot  deduct  from  the  amount  so 
received  a  debt  due  to  bim  personally  from  the  same  debtor :  Richardson 
V.  Stormont,  1000  1  Q.  B.  701:  but  a  debt  from  an  agent  can  be 
set  (JT  against  his  principal  if  the  principal  remains  undisclosed  and 
allows  his  agent  to  act  as  principal  in  the  transaction :  George  v.  Glagett. 
7  T.  R.  360;  Montagu  v.  Forwood,  1883  2  Q.  B.  380;  a  debt  due  from 
a  cettui  que  truMt  can  be  set  off  against  a  claim  made  by  a  trustee  on 
behalf  of  that  eeatui  que  tntat :  Bankea  v.  Jarvis,  1903  1  K.  B.  MO.  A 
debt  accruing  due  after  the  commencement  of  an  action  is  not  within  the 
statutes  of  set-off  and  cannot  be  pleaded  as  such :  Richards  v.  James,  2 
Ex.  471.  A  plaintiff  can  plead  in  reply  to  a  set-off  that  It  Is  barred  by 
the  Statute  o£  Frauds  or  by  the  Statute  of  Limitationa  or  that  "  »■  '<>' 
any  other  reason  not  an  actionable  debt  at  the  date  of  the  writ :  Walker 
V.  Clements.  15  Q.  B.  1046 ;  Smith  v.  Betty,  1003,  2  K.  B.  317. 

An  assignee  of  a  chote  in  action  takes  subject  to  all  rights  of  set-oft 
available  against  the  assignor :  Roxburgbe  v.  Cox.  17  Ch.  D.  B20,  526. 

OvBMterelalm  ITHdar  Tke  Jndla»tare  Aet.— The  Judicature 
Act  not  only  abrogated  the  distinction  between  legal  and  equitable  rights 
and  thus  enlarged  the  application  of  set-off,  allowing  the  defendant  to 
plead  as  set-off  equitable  as  well  as  legal  claims,  but  it  also  gave  to  the 


COUNTERCLAIM. 

^J'!'^\J^.  '"'  ""'?'  ■".""  °'  «'"""«fol«l"'taf :  R.S.O.  1014,  c.  se,  »  I 
18  (d)  i  Oil.  power  U  tmbodled  In  Con.  Role  110,  which  1.  a,  follow.  :— 

™  1*?'"  ■*!.  *?''°''°°'  "■»»  "•'  "P  by  ""y  ot  Manterelalm,  ur  rlzht 
or  claim  whether  the  same  aonnda  Id  damana  or  not. 

th.  ^Z^n^^'  Jf  "«■'»'"«'■'»>;'«.  «»t  only  h,  wa,  of  «,tK>II  under 
the  atatntea  ot  Geo.  II„  abofe  mentioned,  but  alao  by  way  of  counter- 
claim. Every  croia-claim  of  whatever  kind  may  now  b.  pleadT".  a 
counterclaim;  ao  long  a.  it  I.  within  the  juriadictlon  of  th.  court  it 

liquidated  <jr  unliquidated  damaiea;  It  need  not  i^inte  to  or  arlae  out 
of  the  aame  tranaacllon  as  the  plalntira  claim :  If  the  defendant  haa  any 
valid  cauae  of  action,  legal  or  equitable  (within  the  jurisdiction  ot  the 
Lourt),  there  Is  no  necessity  for  him  now  to  bring  a  cross-action,  unless 
.  fj^i!"'  t    '"■  "^  "'  '"*  '  """"^  ""«  "  "•'•'«'  Ik  conveniently 

cWm:  Odter.  4  h  ed.  598;  Bullen  k  Leake,  Precedents,  eih  ed.,  p. 
^.  An  equitable  counterclaim  (if  within  the  Jurisdiction),  may  iow 
be  raised  In  an  action  of  law.  and  a  legal  counterclaim  In  a  Chan- 

Zl  '.::  \;„S:S'°f  "■  "^i  ''!?';  2  C-  »M:  •  daim  founded  on  tort 
may  be  oppoaed  to  one  founded  on  contract,  or  vice  verm:  Stooke 
V.  Taylor.  5  Q.  B.  D.  576;  to  an  action  on  a  solicitor's  bUl  of  coto,  tte 
defendant  may  counterclaim  for  negligence:  Lumley  v.  Brooka,  41  Ch 

ih'  , '.T,""  f  "'Tv?'  """^  "■""*  '"  """"'  '»  "■•  defendant  alnce 
the  plaintiff  Isaoed  bis  writ  can  now  be  pleaded  as  a  counterclaim: 
Bedd^  V  MaiUand,  17  Ch.  D.  174;  It  U  only  where  the  defendant  seeks 
to  bring  In  wme  person  who  is  not  already  a  party  to  the  action,  and 
maae  him  defendant  to  the  counterclaim,  that  the  relief  for  which  the 
defendant  ask.  must  relate  to  or  be  connected  with  the  original  subject 
^^',"!iSS.-  ^"^'  "■  ^'•"»'».  18  Cb-  D-  «3;  g.  F.  Edge,  Ltd.  v. 
Welgel,  1007  97  L.  T.  447;  Grill,  v.  Farrand.  21  O.  L.  R.  457-  a 
defendant  may  by  hi.  counterclaim  aak  tor  relief  against  torfeltuni: 
Adams  v.  Adams,  1892  1  Ch.  380;  Warden  v.  SeweU,  1883  2  Q.  B.  254. 
T  T.^.iSlr',?'",'""  °'*'''  '""'"'"•  "ti"  IM  brought :  Adamson  v.  Tuff,  44 
oi  OK  V?"''  '•  '^'"'"'  *  ^"'-  ■'"■  ^^'  Caird  V.  Moss,  33  Cb.  D. 
Ai,  30;  subject  to  the  authority  ot  the  court  to  stay  It  and  direct  It  to 
be  brought  in  by  way  of  counterclaim  in  the  other  action,  if  adequate 
B  D  SSS  ^'°  "'"■'"«*:  Adamaon  v.  Tuff,  ,.pri>;  Irwin  v-  Speery,  11 
c;."8f^i*'D7l51.  "•  •"•  "••  "  '■•  "■  ""■  '^"■°"  '•  »«"°"'>"'  °" 

.i—f^'fu"**.  F*^*"  <'<«»*«"'l««»«  •»*  ■•t.o«.-The  dis- 
tinction Is  thus  defined:  "A  set-off  aUegea  a  liquidated  debt  due  from 
the  plalnai  to  the  defendant,  which  balance,  the  liquidated  claim 
of  the  plaintiff  and  .how.  on  the  whole  account  between  the  plain- 
tiff and  defendant  nothing  is  due  to  the  plaintiff.  A  «et-off  to  an 
amount  equal  to  the  plalntlCs  claim  is.  therefore,  a  defence  to  the 
action.  A  counterclaim,  which  is  a  creation  of  the  Judicature  Act, 
is.  on  the  other  hand,  in  the  nature  ot  a  crosa-action  by  the  defend- 
ant, which  may  be  made  although  In  respect  of,  or  against  a  claim 
for  unliquidated  damage.:"  Stooke  v.  Tav'or,  5  Q.  B.  D  57(1  el  tea 
per  Cockbum,  C.J. ;  Balnea  v.  Bromley.  6  Q.  B.  D.  604,  per  Brett.  L  J.  ' 
Gates  V.  Seagram.  19  O.  L.  R.  216.  in  which  the  history  of  the  law  of 
set-off  and  counterelalm.  and  a  review  of  the  authorities,  Is  given.  This 
distinction  i.  sometimes  material  especially  with  regard  to  the  question 
»  .T  ;  T  """'"  '°  **  •""■""'■•I  »f.  In  the  cn«e  of  a  counterclaim,  a. 
II  tbe  claims  of  the  pnrtle.  were  the  subjects  ot  separate  actions :  Gates 
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T.  SeafTftm,  17  O.  L.  R  498;  Me  ilw  notea  to  Mction  170.  Coiinter* 
claim  and  wt-oll  an  diatinct  proceedlnff* ;  and  a  eounterclaim  it  not  the 
■am*  thing  aa  a  Mparata  action ;  atill  cTcrjrthinff  that  la  done  io  reap«ct 
to  proc««dinsa  upon  a  coonterclalm  mnit  be  treated  a«  It  It  were  k,  and 
In  aettlini  the  righta  of  the  partlea  the  claim  and  the  counterclaim  an 
for  all  purpoaet,  except  execution,  two  independent  actfoni:  Htumpre  v. 
Campbell,  1802  1  Q.  B.  316;  McOowan  v.  Mlddleton,  11  Q.  B.  D.  460; 
Sjhea  V.  Sanedotl,  IS  Q.  B.  D.  425;  Amon  v.  Bobbett,  22  Q.  B.  D. 
548 :  Neck  t.  Taylor.  180S  1  Q.  B.  060. 

If  the  matter  claimed  la  properly  a  subject  of  aet-off  It  ihoold  be 
pleaded  aa  a  aet-off,  and  not  aa  a  counterclaim:  Oerardot  v.  Welton,  19 
P.  R.  162,  201;  Chamberlain  t.  Chamberlain,  11  P.  R.  OOl;  bnt  If  the 
defendaofa  claim  !■  not  within  the  alatutei  of  eet-oB  abore  qnoted.  It 
muit  be  made  by  way  of  counterdaim.  A  aet-off  la  a  atatutory  de/mce 
to  the  whole  or  to  a  portion  of  the  plaintiflTa  claim :  a  counterclaim  con- 
•lata  of  a  croaa-daim  aaaertlns  a  aeparate  and  Independent  demand  of 
any  natnre  whatever:  Stooke  t.  Taylor,  S  Q.  B.  D.  577;  Thomaon  r. 
8.  E.  Ry.  Co.,  9  Q.  B.  D.  S20.  880 :  whether  It  la  connected  with  the 
plaintiff'a  claim  or  not,  and  whether  It  aounda  Id  damagea  or  not:  Con. 
Rule  115. 

The  Divlaion  Courta  Act  doea  not  contain  any  prorliion  almilar  to 
Con.  Rule  US,  ezpreialy  g^Tltig  the  right  to  counterclaim  in  dlrlalon 
court  actiont;  but  that  rule  If  applicable,  and  the  mention  of  "counter- 
claim" In  aection  71  of  the  Divitlon  Courta  Act  Impltea  the  right  to  it 
in  the  diTialon  court :  Awberry  t.  McLean.  10  C.  L.  J.  S30. 

The  dlattnctlon  between  aet-off  and  counterclaim  la  atill  of  Import- 
ance for  aome  purpoaea.  Thua,  a.  126  of  The  Judicature  Act,  R.S.O. 
1914,  c.  06.  allowa  a  aet-off  against  the  estate  of  an  inaolveut  debtor,  but 
saya  nothing  about  a  counterclaim.  AImo  there  la  a  dlstinctloD  In 
the  matter  of .  costs ;  a  aet-off  being  a  defence  to  the  plaintiff'a 
action,  if  the  aet-off  be  equal  to  or  greater  than  the  amount  of  the 
plaintiff'a  claim,  the  plalntifTs  action  fails,  even  though  he  prove  his 
daim,  and  he  must  (aubject  to  the  direction  of  the  judge)  pay  the 
coata;  but  a  counterdaim  la  a  cross-action  and  If  the  plaintiff  succeeds 
in  hia  claim  and  the  defendant  on  hla  counterclaim,  each  Is  entitled  to 
hla  coata.  to  be  aet  off  one  agaiuat  the  other:  Bullen  A  Leake,  6th  ed., 
p.  537.  Then,  too,  the  dlatioctlon  Is  material  in  considering  the  applica- 
tion of  section  113  (3)  of  the  present  D.  C.  Act;  that  section  provides 
that  a  division  court  may  deal  with  a  §et-off  for  an  amount  beyond  the 
juriadlctlon  to  the  extent  neceaaary  to  answer  the  plaintiff's  da'm,  but 
aaya  nothing  about  a  counterclaim;  and  there  is  now  no  corresponding 
provision  in  the  Act  enabling  a  division  court  to  deal  in  a  similar  man- 
ner with  a  counterdaim  beyond  the  juried'  ^Hon.  Section  76  of  R.S.O. 
1^7,  c.  00,  did  contain  a  similar  provialoa  with  reference  to  a  counter- 
claim, but  that  provision  has  been  omitted  from  the  present  Act.  Under 
section  71  (1)  the  judge  may  order  the  whole  case  to  be  transferred  to 
the  Supreme  Court  where  the  countercUim  involves  matter  beyond  the 
jurisdiction,  and  that  appears  to  be  the  only  way  in  which  he  can  now 
deal  with  such  a  counterclaim,  except  in  the  case  of  a  frivolous  or 
vexatious  coun('t*-''-laim,  which  be  may  order  to  be  struck  out  aa  pro- 
vided by  aection  71   (2). 

BajoBd  tka  Jvriadlotioa. — For  the  purpose  of  ascertaining  thf 
qneation  whether  the  counterclaim  Involvea  matter  beyond  the  Jurisdic- 
tion of  the  court,  it  will,  donbtlesa,  be  dealt  with  as  if  it  were  a  separate 
action  within  the  meaning  of  aectiona  61  and  62. 
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In  tprWn  Mclioo  76  of  B.S.O.  1897,  c.  80,  11  wu  Mil  Out  tte  iM.71. 
taferlor  court  ml(ht  dnl  with  .  countardiim  which  would,  U  It  won 
Oh  orifioil  .cllon.  be  bjjond  ito  JurUdlctloD,  to  tho  ciUnt  iMctwirr  to 
•Dower  the  pUlotir.  cUlm,  but  no  further:  Oorli  t.  rUntaS  Mlalu 
Si'  "wnf-  "•  •'?;=*":  WiUloeo  T.  People'.  Mfo  lu.™  ,  80  OR 
«8;  WeUlnHou  t.  Frwr,  19  O.  L.  R.  88.  Th.  ua,  principle  would 
•tlU  appl;  in  the  caae  o(  •  eet^oH. 

„„i*'*.'!.T'*'^''^  r»l»»U«.  n  VoM»««u.— The  court  will  >ct 
under  thie  provieion  only  where  the  counterchlm  li  cleerl,  within  thie 
^*°J'';-^"'"?'J-Ot<'ml  y.  London  A  N.  W.  Hy.,  1802,  3  Cb. 
BTTi  Belchel  t.  Hetnth,  14  App.  Cm.  867;  end  will  do  eo  with  ceution- 
•ee  oeeo  cited  in  Bolmated'i  Judicature  Act.  4lh  ed.,  541 -B46.  Tho  prin- 
ciple, upon  wWch  the  court  will  act  are  fully  elucidated  in  the  caw  of 
Thomp«)n  ».  Bl(  CItlea  By.  A  Af .  Co.,  1  O.  W.  N.  033. 

^.-.^r,.'"""*"^™"!;  °'  "■'■  """"^  <">•  ""  "o"  "»•  authority  to 
control  it.  own  procedure  k  a.  to  preTent  an  abnae  of  It  or  permit  it 
mJ°i^  an  Injualice :  Lawrey  v.  Tuckett,  2  O.  L.  R  182;  Brophy  t. 
Victoria  L.  1.  Co.,  2  O.  L.  B.  651 ;  Hanart  t.  PeUlder,  1802,  A.  C.  81, 
The  court  wiU,  in  a  proper  caK,  order  a  counterdaimlni  defendant 
to  ,ive  Hicnrity  for  coat.:  Syliea  v.  Sacerdoti,  IB  Q.  B.  D.  423-  take  r 
Ha«ltine,  65  L.  J.  0.  B.  206;  but  not  where  tbe  counterclaim  1,  In 
aubatance  a  defence  to  the  action:  Neck  ».  Taylor,  1893  1  Q  B  560' 
•ee  New  Fenli  Compa(nie  ».  General  Accident.  1911  2  K.  B.  610.      ' 

I'i^*"  f*.  0«»«^>«1»— The  defendant  cannot  counterclaim 
aialnat  the  plalntil  and  a  third  pernin  unieea  the  counterclaim  relatea 
to  or  U  connected  with  the  .object  of  tbe  pialntira  action:  Oriila  t 
Farrand,  21  O.  L.  R.  4^7:  Ed(e  y.  Wel«i,  97  L.  T.  447;  Timea  Storaa. 
Co  y.  I^wther,  191]  i.  B.  ICO;  Ke  Motion  07  po.(,  for  proy|.ion  for 
adding  a  plaintilT  In  e  diyiaion  court;  the  plaintilT  mat  haye  aome 
Intereat  in  the  counterclaim  aiainat  a  third  pem>n:  Romann  y  Brod- 
T-  •..  ^•."'  "'■  "'  '''«"'"°«  which  a.k.  no  croe^relief  agalnrt  a 
plaintilT,  either  alone  or  with  lome  other  peraon,  U  not  a  counterclaim  "  • 
per  JeaKi,  M.R.,  In  Fumea.  y.  Booth,  4  Cb.  D.,  p.  587:  a  defendant 
?SS°,'  5?"°"™ '"  '"'  timKlf  and  a  third  peraon :  Pender  y.  Taddei. 
1888  1  Q.  B.  798 ;  but  it  may  be  a  aafflcient  reamn  for  jolninc  a  peraon 
aa  defendant,  that,  if  Joined,  he  would  haye  a  counterclaim  either  jointly 
with  tbe  original  defendant  acainat  the  plaintiff,  or  ariainc  out  of  the 
transaction,  the  aubject  of  the  action :  Montgomery  y.  Fby,  1898,  2  O 
B.  aa ;  .ee  Norri,  y.  Beaaley,  2 1!.  P.  D.  SO ;  If  a  man  die  ln«,lyent.  the 
creditor,  only  »et  a  dividend  on  their  claim.,  and  hence,  if  a  defendant 
baa  only  a  connterdaim  for  the  debt  doe  to  him  from  the  eatate  he 
mn.t  pay  up  bis  debt  to  the  eatate  in  full  and  prove  for  the  money  due 
to  him  in  the  administration  proceedings,  where  he  will  only  get  a  divi- 
dend on  bis  claim:  Odgeta,  p.  240;  he  may  do  otherwlM  with  a  real 
Kt-ot;  Tbe  Judicature  Act  ..  126;  If  a  plaintiff  sue.  In  hi.  own  right, 
the  defendant  cannot  counterclaim  nsainat  him  as  truster  or  eierutor 
or  adminiatrator ;  if  be  sues  as  truvtee  or  executor  or  administrator,  the 
defendant  cannot  counterclaim  against  him  in  his  own  right :  Macdonald 
V.  Carlngton,  4  C.  P.  D.  28;  McEwan  v.  Crombie,  2S  Oh.  D.  p.  177- 
Stumore  y.  Campbell,  1892  1  Q.  B.  314;  if  a  company  is  being  wound 
up.  a  debtor  to  the  company  may  counterclaim  for  unliquidated  dam- 
Bgea :  Herwy  Steel  and  Iron  Co.  v.  Nayior,  9  Q.  B.  D.  648,  868 ;  9  A. 
a  434 ;  but  no  set-off,  whether  liquidated  or  not,  la  allowed  against  a 
claim  for  calla :  Black  &  Co.'s  Caw,  L.  R.  8  Ch.  App.  254 :  /n  re  Hiram 
Maiim  Lamp  Co.,  1003,  1  Ch.  70 ;  In  re  Law  Car,  etc..  Corporation,  1912, 


in 
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1  Ch.  40S;  «  dtbtor  to  the  oompAiiy  caanot  iMuaterrlalD  for  damaSM 
for  which  Iha  rtnlTar  or  Hquldaior  aloat  la  llahia :  gonralia  Baak  r. 
I-arMaa.  18  O.  I.  R.  (MS;  24  O.  U  B.  387;  hat  ia  th.  ahaiaoa  of  a 
llqaldatioD  the  p«noBB  of  a  coatraetlnf  compaay  may  remala  leiallr 
latact  though  eoatroUad  hr  rMxInra  ao  aa  to  taabia  a  daftwiaal  to 
coODlerrluIro  for  hraach  of  a  coalract  with  Iha  compan;  contlagad  hi 
tha  rM:ainra :  a.  c,  1918  A.  C.  180. 

A  cooDlerclaim  canaol  he  let  up  wbea  ao  actioa  upoa  iu  auhjecl 
matter  could  not,  for  any  reaioD,  he  broucht:  Blrmlnffham  EaUtca  v. 
gmltb,  13  Cb.  D.  806:  or  If  It  le  not  toaa  IHt:  I^  t.  Aihwln.  1  Tlmea 
281.  Any  number  of  ci>ontprrlaimi  may  be  made  In  one  action :  Naylor 
».  Farrer,  26  W.  R.  809;  provided  they  are  within  the  juriadlelioo  of 
Ibe  court ;  but  If  the  trial  of  the  caae  brought  by  the  plaintilf  ii  likely 
to  be  thereby  embarraaaed  or  delayed,  the  counterclalnu  may  be  die- 
allowed :  Naylor  v.  Farrer,  lapra ;  ao  If  the  counterclaim  ia  of  such  an 
Incoogruoua  nature  aa  to  be  Incapable  of  being  conveniently  tried  with 
the  original  claim;  Bartholomew  v,  Rawllnga,  W.  N.  (1878),  M;  or  it 
It  would  involve  a  lengthy  Inreallgatlon  Into  a  long  account,  and  thua 
unduly  delay  the  trial,  eepeclally  a  jury  trial :  Tanadian  Securitiea  Co. 
V.  Prentice,  8  P.  R.  324.  See  alio  Holmeitcd'i  Judicature  Act,  4th  ed., 
B28-S81,  for  eiamplea  of  counterelalma  allowed  and  diaallowed. 

If  the  debt  anae  after  the  laaue  of  the  aommoDi,  It  muat  be  aet  up 
by  way  of  counterclaim :  Cbataberlain  r.  Chamberlain,  11  P.  H.  001 ;  lee 
Beddall  r.  Maltland,  17  Ch.  D.  174. 

A  defendant  can  only  aet  up  by  way  of  counterclaim  or  aet-olT  a 
demand  for  which  he  can  bring  an  action.  Therefore  a  cauie  of  action 
which  aioaa  out  of  the  Juriadictlon  cannot  be  aet  up  by  way  of  counter- 
claim or  aet-of  unleaa  the  circumilancea  be  aucb  aa  to  permit  of  an  action 
being  brought  upon  It;  Canadian  Bank  of  Commeice  r.  Nortbwood,  8 
C.  L.  T.  3S6 ;  5  Han.  L.  B.  342. 

It  li  not  eaaenlial  that  the  amount  claimed  by  the  counterclaim 
ihould  equal  that  claimed  by  the  plalDtiir ;  Uoatyn  v.  Weat  Moatyn  Coal 
aad  Iron  Co.,  1  C.  P.  D.  140. 

A  claim  which  the  Court  of  Chancery  would,  before  the  Judicature 
Act,  have  teatralned  a  defendant  from  pleading  aa  a  aet-off,  e.ff.,  claim 
againat  an  inteatate  aa  maker  of  a  promiaaory  note  not  due  until  after 
hla  death,  cannot  ha  aet  up  aa  a  counterclaim ;  Newell  t.  Nat  Pro.  Bank 
of  England,  1  C.  P.  D.  486. 

A  counterclaim  need  not  arise  out  of  the  aame  aubject  aa  the  cause  of 
action.  There  can  be  a  counterclaim  for  an  entirely  different  aubject  ai 
between  the  partiea  to  the  action  themselves :  Brown  v.  Nelson,  11  P  R 
121 ;  Mcl>ean  v.  Hamilton  St.  Ry.  Co.,  11  P.  R.  103. 

If  the  action  of  the  plaintiff  ia  atayed,  diacontlnued  or  dismlsaed  or 
ahould  be  not  appear  on  the  trial,  a  counterclaim  or  aat-ol  may,  never- 
tbelesa,  be  proceeded  with:  Rule  29;  and  see  McOowan  v.  MIddleton. 
11  Q.  B.  D.  464,  overruling  Vavasacur  v.  Krupp,  10  Oh.  D.  474;  where 
the  plaintilTs  action  waa  held  to  be  frivoloua,  the  court  still  granted  the 
defendant  the  relief  prayed  for  by  his  counterclaim;  Adams  v.  Adams. 
40  Ch.  D.  426;  The  Salybia,  1910  P.  20. 

The  courta  will  give  effect  to  equitable  rights,  though  not  set  up 
by  way  of  counterclaim :  Mostyn  v.  West  Moatyn  Coal  and  Iron  Co.,  1 
C.  P.  D.  140;  Eyre  v.  Hughes,  2  Ch.  D.  148;  Breaiauer  v.  Barwick,  3n 
L.  T.  02. 

Counterelalma  have  been  allowed  against  assignees  of  chosea  in 
action  In  the  following  casea.  Claim  of  breach  of  same  contract :  Young 
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f.  Kltehlo  S  El,  D.  1S7;  Eiekuf.  B>»k  v.  Stliuoo,  82  C.  V  l.W-  flo,.  i.i  ,i 
rna>»t  of  N„(„„„dl.nd  ,.  N.wtoaiidl.iid  B,,  Co.  13  App   c.^   1» 
«e  p..e  213.  ,h,r-  It  I.  «ld :   •  Unlk,uld.nd  im.^  m« X  «  oB  « 

ii^^iVl.'?,  *•  .'"''r  °'  »•  •""•"meat."  8..  .Uo  l,^„,  v,  Mor- 

1m  Vw    ri^r  ?'"?■  *'  '"■  "*•  C.».lidtoh  V.  Ore.,M.  24  B«, 

iJ^ri  T  S^  «',  n".'!*"^,':^,,''-  "'n'^  "•»'•  ^'  '•'■••  B«..h.« 
<u  u  1.  giu.  Ki  Nulooal  AIII>d«  Co.,  Aihworth'i  Caw   7  L   T  04 

2.t;»:    '^ '"  *■  ''•  "■  '"•  '■•~'"  '■  s^'-^- aiik,  iS!i 

But   where  .   d^hodaot  counteroLlm.  ualiiit   an   aaaUon   of  a 

,!^o».    V^h  .*,''?   '°''    °°'   •   •"""'•"   •"■'•    "■-ffon-.   If   tbo 

hTS;?  i  5'  ""'"""•'f'  "<«<'•  'to  amount  of  tb.  debt  .MUmed. 
th.  defeadant  can  r«owr  notbiw  from  tb.  aaainea  but  mu.t  au.  tbe 
a«l,.or  for    he  balaac,:  Youn,  ,.  KItchln.  3  Ka.  D.  127;  0„«r.m.M 

A(Iam'.''m°U  T  24\  '""''  "''  ^°-  ^  *'  ^-  "*'  '•'^'  '" 

n„Jr.?1„'Jh'^  '"  ""'•  L''*'"  '"  ''•°'*«"  '•"  >'««'"  o*  •"  Implied 

mad/ = rt^r^^  t^.-.  •b.'■rfU°.n^7.;^.'^'■"o,i';:n 

Q.  B.  D.  488:  Alcoj  r.  OreenbUI.  1896  1  Ch.  19. 

doloi'J'j™".!' J'"t*  '',''™''«°'  '»  ■«  "P  •  counterclaim,  and  hi.  not 

bu.f.);r.v^Lra^;:'rp,-aSrt^-th.'si?'r.'';,rpti:s: 

10  it  did  not  militate  atainat  bi.  rifbU:  Cope  t.  Crichtoo.  18  P   RtS 

»f  LiSTk^ilS"  ^°  *. '"°''«"'«  •!«■■  '»'  ""  talance  of  purcba»^  mone. 
ttlJ^:^  ^^""  ""  """"'"'■I".  «"'■■«  "P  fraud  In  th.  "nTrni 

a876),^.  °-  »•  «»;  ■«  "I""  Bartboleme,  ,.  Rawlinp^  wTn. 
......1SJ°k""'°°  '" ."J*"'  O"  m"t«r  "Mj  counterclaim  tor  damaiea 

cont™.ST."2n°'  fS',"^""  ''''.""i"  "'  "'«»«■  °'  'oo*'  <"'^'  former 
contract,  waj  allowed  in  an  action  for  the  prtce  of  aooda:  Caoneieui,  / 
Brown,  W.  N.   (1870),  231.     Where  plalntiir  ■u..*3y  oneTr  mo™ 

.■;•  i^  ',',  °'  '"'  "'"O"  "'  munterelnim  to  which  be  would  S 
entitled  if  aU  partie.  Uable  were  .„ed ,  Stackwood  v.  D,,„„  3  Q  B 
822:  aee  Topli.  v.  Orane,  5  Bing.  N.  0.  836. 

.  ,  "•**?•.  »»*  P«rUooUr,  of  CosataralalK.— A  counterclaim 
plalntil  not  lea.  than  aii  daj.  before  tbe  daj  of  trial  If  he  reside,  within 
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bTl.      the  divMon.  or  «  copy  Itft  for  kin  with  ib«  eltrk  If  be  imMm  wltboat 
tfc«  divUloBi  MCtkw  118  (1>. 

CMateMtoia  Bar  W  1H«»— »J  •«  la  tvyMM*  Aattom.- 

Wbtrt  it  li  eoiit«B4«d  bjr  tb«  plalatlt  or  uijr  other  party  to  th«  •ettoa 
that  tbt  coantereUlm  ought  not  to  bt  dlspowd  of  by  way  of  eeuotoi^ 
claim,  bat  In  aa  Indoptndent  Mtloa.  tht  iodg*  nay,  on  applleatloa  to 
bim,  makt  sacb  order  aa  aball  b*  inat 

Wbttbcr  the  counterclaim  li  to  be  allowed  or  dtMilIewed  la  thtrefore 
a  matter  of  dtacr^tlon  to  br  ^lerclaed  upon  Mndderatlon  of  all  the 
circnmiunccs,  inrladlni  rifhti  InroWed  In  the  eoanterelalm  and  the 
qucation  of  delay  and  conTcnlenoe  of  trial :  Canadian  Seonritle*  Co.  v. 
Prentice.  0  P.  R.  324;  eee  lIolmMted'e  Judicatore  Art.  4tb  ed..  p.  1128. 

And  where,  In  the  caae  of  counterclaim  or  of  any  Incidental  claim 
arlilni  at  the  trial,  the  Jodft  ihinke  It  can  be  better  diapoaed  of  by  aa 
Independent  nction,  he  nuT  order  auch  claim  to  be  eiclndtd  whether  any 
application  for  that  pnrpoae  be  made  to  blm  or  not;  hot  the  discretion 
liven  abould  only  be  eterdaed  in  the  plaineat  eaaea. 

Where  the  claim  and  connterelaim  were  of  each  a  natare  aa  might 
well  and  cooTeniently  be  tried  together,  the  fact  that  the  trial  would 
InTolve  eonaldcrable  ezpenie  and  laconrenlence  to  wltaesaea  wai  not  iuffi- 
clent  ground  for  ordering  the  claim  and  counterclaim  to  be  trind  lepar- 
atcly  I  Benjamin  v.  Turner.  18  0.  L.  T.  8SS.  Bat  the  Tenne  was  changed 
in  order  to  overcome  the  objactlon  as  to  coat  of  wltneaaoa :  Jh. 

tmMmmmmk  am  CavmiaMUUt.— Although  the  effect  oi  eatabltoh- 
ing  a  eoanterelalm  la  the  tame  ai  the  obtaining  of  croaa-Jndgment.  It  \m 
not  neceoaary  that  a  aeparaU  Judgment  be  entered  for  the  plaintiff  and 
defendant  reapeetlvely  on  the  claim  and  connUrclaim.  but  the  balance 
may  be  itmck.  and.  If  In  favor  of  the  defendant.  Judgment  may  be  for 
each  balance,  or  for  ao  modi  for  the  plaintiff  on  the  claim  and  for 
•o  much  for  the  defendant  on  the  connterelaim.  Tbia  doea  not 
affect  the  qneatlon  of  coeta.  which  would  follow  the  event  under  aec- 
tlon  170  (2),  In  the  absence  of  any  order,  and  the  plaintiff  would  be 
entitled  to  the  coots  of  the  claim  and  the  defendant  to  the  costs  of  the 
counterclaim:  see  Canadian  Pacific  Ry.  Co.  t.  Grant,  11  P.  R.  206: 
Balnea  v.  Bromley,  6  Q.  B.  D.  696;  Halllnan  v.  Price,  41  L.  T.  627; 
Hawke  v.  Brear,  14  Q.  B.  D.  841 ;  Ward  v.  Horse,  28  Ob.  D.  STT ;  Wsata- 
cott  V.  Bevan,  1891  1  Q.  B.  774 ;  AUas  Co.  v.  MUler,  1888  2  Q.  B.  BOO. 

•at-a*.— See  sccUon  113. 

In  the  case  of  a  set-off.  when  the  amount  due  the  defendant  exceeds 
the  amount  claimed  by  the  plaintiff,  the  judge  may  order  that  an  amount 
of  the  setoff  equal  to  the  plaintiff's  claim  t>e  satisfied  by  the  claim,  but 
the  adjudication  is  no  bar  to  the  recovery  in  a  subsequent  action  by  the 
defendant  of  the  residue  of  the  set-off:  section  118  (3). 

When  judgment  is  given  for  defendant,  he  will  be  entitled  to  iasue 
execution  and  take  proceedings  upon  it  as  on  an  ordinary  Judgment  for 
the  recovery  of  the  balance. 

PayHamt  Imta  Oaart  Whaa  LloK  Clalmaa.— Where  an  action 
is  brought  (or  a  defendant  In  his  statement  of  deFence  or  counteralaim 
seeks)  to  recover  specific  property,  and  the  party  from  whom  such  re- 
covery ia  sought  doea  not  dispute  the  title  of  the  party  seeking  to  recover 
the  same,  but  claims  to  hold  the  property  by  virtue  of  a  Hen,  or  otherwise. 
as  security  for  money,  the  Judge,  upon  being  satisfied,  by  affidavit,  or 
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^iSC^ilf  '.**I!li""°!.  °'  ""'■  "•■  "'  •«"'llr.  "MJ  order  thit  llw  IM-TI. 

Mwt  iMliil  atit.  llM  rniMnr   b«  |It»   uv  to  Iba  p.rtr  mklot  to 

broufclloto  court    tbocfh  It  ncMdi  tb.  ,.hn  o(  th.   .pMiV  pr<H 
pwtj :  Oabrudir  Nif  t.  PlotoD,  3S  Q.  B.  D.  U. 


'■'fori 


Oh*  k«  Tnarfnrci — Wlura  u  or  l 

noo.  the  clerk  of  the  court  nuit  innei  tr^  ' 
paper*  flied  with  bim  aod  traDemit  the  fain.> 
tniuftrence  or  a  copy  thereof  to  lucfa  off.<-.-  „: 
order  dl  recta. 

The  recsrd  In  luch  praceedlnii  « 
partlculara  at  claim,  the  .el-olT  and 
lie  ai  well  ae  the  order  of  traoirFr 

After  the  Iranafpr  the  proceeding  .re  a,  ,uab  d 
Supmne  Court:  Oavia  v.  Wllllamii.  i:l  Cli.  1.  -«  'i 
the  aectloD  la  not  to  tranafer  a  putt  bui  ilie  wiii.l 
riatauir  Mlalnt  Ooi,  S  C.  P.  D.  its.  at  i  .Tt.! 
traoifer  cannot  be  made  e»  pmrte:  Anon..  'V.  \.' \ 


■  made  under  thia  acc- 
ill  the  pnveedlnsB  and 
111'  r  w'l)  'V  '...der  of 
Sup.eni..'  Clin    ra  Ike 


ll.. 


ind  I  ']  (li^'t  J 


.  the 


''V    '■<  !•".> Ill  Iba 

"111   ".'Hor  (tiven  by 

iiincemllri:  Durla  j. 
y^te  applicailoQ   to 

MO),  12. 


*»'f^— '■  '••"  tranaferred  under  jwtln  i     vo  dnj  71  ihere  le 
no  appeal  (aa  U  caaea  under  aectlon  »),  frio  "  onlcr  of  triinri>r. 
■,     ?'"5,''  *"  ■Pf*''  '">"  the  dedalon  of    the    trial   judfa    In    the 

£T1S  ^°"-  "  *•  Wf*'"""'  Co««:  H.g.0.  1914,  c.  06,  il  Mj  Cm! 
nut  avl  n  Mff, 

nOCMas   AND   PBOCEDCRE. 

Division  in  mhich  Action  to  he  Entertd. 
72,— (1)  An  action  may  be  entered  mi  tried  i„,hat 

(a)  In  the  court  for  the  diviaion  in  which  the  canae  of  Sf^;, 
action  aroae  or  in  which  the  defendant,  or  anyj^"?^ 
one  of  aeveral  defendants,  resides  or  carries  on 
bnsinesa  at  the  time  the  action  is  brought;  or 
(6)  In  the  court  the  place  of  sitting  whereof  is  the 
nearest  to  the  residence  of  the  defendant. 
Provided,  that  any  action  for  wages  of  a  woodman  may  bepi.„„( 
entered  and  tned  in  the  court  holden  for  the  diviaion  in  which  '"•' '" 
the  contract  of  hiring  was  made,  notwithstanding  any  stipu-w.525' 
lation  in  the  contract  of  employment  or  otherwise      In  this  "'"»'°'»»- 
section  "woodman"  shaH  mean  a  person  performing  labor  or  ut  kS""' 
services  in  connection  with  any  logs  or  timber,  and  shall  in- "'  "'IP"''- 
c  ude  coolcs,  blacksmiths,  artisans  and  all  others  usually  em-  °"°' 
ployed  in  connection  with  such  labor  or  services. 
Nom:  Aa  to  thla,  tee  R.S.O.  IM4,  c.  141. 
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PR0CCS8  AND  PROCEDURE. 

(2)  In  tlie  cases  provided  for  by  clause  (ft)  of  subsection 
1  and  by  subsection  2  of  section  80,  the  summons  may  be 
perved  by  a  bailiff  of  the  court  out  of  which  it  issues,  and  upon 
judgment  being  recovered  execution  against  the  goods  and 
fhattels  of  the  debtor,  and  all  other  process  and  proceedings  to 
enforce  payment  of  the  judgment,  may  be  issued  to  the  bailiff 
'"■  of  such  court,  and  be  executed  and  enforced  by  him  in  the 
county  in  which  the  debtor  resides,  as  well  as  in  the  county  in 
which  the  judgment  was  recovered.    10  Edw.  VII.  c.  32,  s.  72. 

May  hm  ^tawd.— See  Motion  83  and  followinf  wctlons. 

At  tk*  Tima  tlu  Aetiom  la  Bva«ckt.~The  Imuc  of  the  sum- 
moDi  Ib  the  commencement  of  the  action :  Rule  3. 

Tanltorial  Juiadletloa.— Any  action  in  respect  of  which  the 
division  court  has  Jurisdiction  may  be  entered  and  tried  (1)  "in  the 
court  bolden  for  the  division  in  which  the  cense  of  action  arose,"  or  (2) 
"in  which  the  defendant  or  any  one  of  several  defendants  resides  or 
carries  on  husiness.*'  or  (3)  "  in  the  court,  the  place  of  Bittins  whereof 
is  nearest  the  defendant's  r^idence." 

The  right  given  by  section  77  to  enter  the  action  in  the  division  in 
which  the  debt  is  by  the  contract  made  payable  only  applies  to  claims 
for  more  than  $100,  and  in  cases  nnder  $100  there  is  no  jurisdiction  In 
any  division  court  except  those  enumerated  in  section  72 :  see  Ae  Black 
V.  Johnston,  5  O.  W.  N.  968. 

DlTtsioB  Im  wkleh  Camsa  of  Aatlom  Aroaa.— It  wUl  be  observed 
that  the  language  of  this  riause  is,  *'  in  which  f*T  cause  of  action  arose." 
and  not  as  in  the  English  County  Courts  Act  '  1"^^  (s.  74),  "  In  which 
the  cause  of  action  or  claim  lehoUif  or  in  part  arose."  The  consequence 
is  that  the  cause  of  action  roust  arise  wholly  within  a  division  before  an 
action  can  be  brought  therein  under  this  clause.  It  may  be  noted  that 
prior  to  1867  the  jurisdiction  of  English  County  Courts  was  determined 
by  the  Act  of  1846,  (9  &  10  Vict.  c.  95,  s.  60)  which  was  similar  to  the 
above  section  of  the  D.  C.  Act  In  that  it  required  the  cause  of  action  to 
arise  wholly  within  the  district  Consequently  the  decisions  under  a.  00 
of  the  English  Act  of  1846  are  in  point  for  the  purpose  of  ascertaining 
H-hether  the  cause  of  action  arose  within  the  jurisdiction.  The  same  i» 
true  of  decisions  as  to  jurisdiction  of  the  Mayor's  Court  under  the 
Mayor's  Court  of  Ixtndon  Procedure  Act  (20  &  21  Vict.  c.  157.  s.  12) 
which  has  no  jurisdiction  where  any  material  part  of  the  cause  of  action 
arises  out  of  Its  Jurisdiction :  sec  Bowler  v.  Barberton,  1897,  1  Q.  B.  164. 

Wk»t  la  a  Oawo*  of  Aatlom. — A  cause  of  action  Is  every  fact 
which  it  would  be  necessary  for  the  plaintiff  to  prove,  if  travened.  In 
order  to  support  his  right  to  the  judgment  o»  the  court:  Re  Inter- 
national Harvester  Co.  v.  Kerton,  7  O.  W.  R.  453.  It  does  not  com- 
rtrise  every  piece  of  evidence  which  is  necessary  to  prove  each  fact,  but 
every  fact  which  Is  neesaary  to  be  proved :  per  lyord  Esher,  M.R.,  Read 
V.  Brown,  22  Q.  B.  D.  131. 

"  Everything  which  is  necessary  to  make  the  action  maintainable  is 
part  of  the  cause  of  action  " :  per  Maule,  J..  Borthwick  v.  Walton,  15 
C.  B.  501.    Attention,  therefore,  has  to  be  paid  to  the  onua  of  proof.     If 
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isr 


TV  Lf':^"  °',  '.'^  "'"'"""'  ">  P""«  '"r  '"".  «■•  <Irfend.Dt  would  •«  71 
b.  immedlatdr  ™iltl«l  lo  judgmeot,  thai  fact  I.  part  ot  th°   cum  o( 
«tlon :  p«-  Fnr,  L.J.,  22  Q.  B.  D.  132.    In  .„  .«lo«  up^  .  co«™«  ° 

P  .inlilf  and  th.  breach.  H  all  of  .he«  fact,  did  not  <S:or  'rthe  ,am^ 
d  V  .  on  tho  c.u.e  of  action  did  not  ariM  therein  and  the  Join  (or  th« 
dlvlaion  would  have  no  jurlndictlon ;  Watt  t.  Van  Ever,^  u  r  R 
198;  Noxon  V  Holme..  24  C.  P.  541;  Kemp  r  Owll7Uc  P  is2- 
Car.1.7  ,  Plakln  4  P.  R.  2SB.  Se,  ,1»  giohel  ,.  B^reh.  2  H  4  C 
??1  id^"^J-  ""'""J"-  3  Q.  B.  340;  Jaekaon  v.  Spit  all, "  S.  5 
?Q  •^?iP°?"V  *'*»^'"  "•  *  ^'-  ■"=  Cherry  t.  Thomwi'  I.R 
?  Q.  B.  5,3;  Vanehan  v.  Neldoo,  I.  B.  10  C.  P.  47.  A  contract  irrived 
at  by  pr^..^  'g-"  •<:^''"°«  '.»•*?  wbere  It  i.  accepted:  New^Jml 
T.  i»e  KOOB.  i  JS.  &  B.  271 ;  O'Dontriioe  v.  Wiley.  43  TJ  n  h  q.vt  - 
"'h  Te™  ''b5"''/,'S-  ""•  «,•  «=«  "V"^^  b/t'.So„e^- Ae^fci 
r»™„      ,  ,"  ."■"  '""'•'  °"'  ""  >»"'  »■■  teledtaph  olHce  aa 

frZ  ,  "'""°,""''"'i»''.  rte  •ending  b,  the  propoaer  It  hi.  pro^aj! 
n™  a  place  outaide  the  dWi.lon  I.  no  part  of  the  cTuL  of  .«loo  "^ 
a  a.  If  he  were  apeaking  to  the  person  to  whom  auch  llelter  or!  telearan. 

Int^^lf  t^'kl'S  y'li"  'r:^'"  "'  """'■  "  '»  >»  -e-'  and  where  he 
„!!Sf,  JL  °  ^  ^"l  "™'-  The  authorll,  to  tranamlt  the  n>e™,e  when 
ertabllthi^  ,a  merely  evidence  which  «oe.  to  fii  the  aender^lh   the 

Jcnne  IS  6  &  «."  "■  OConnor  20  Q.  B.  D.  640.  followed  in  i^bl. 
V.  Inline,  IS  O.  It  83;  lee  alio  Grundy  v.  Townrend,  W.  N,  (188S)  B7  ■ 
Renme  y- RatclHfe,  35  L.  T.  833;  R.  v.  Roger..  3  Q.  B.  D  M^ineti 
V.  Co«r.ir.  38  L  T.  177 ;  Hon.ehold  Fire  Co  v.  Grant.  4  Ex.  D  5??  b" 
.ee  c™.™.  Hagle  v.  Dalrymple.  8  P.  a  183;  Taylor  >■  Jonea.  1  C  P  D 

tV,  ■  "  ,»f'i'°,f'  }^  "^a"-  "•  23:  Evan,  v.  Nicholwn,  32  L  T.  778 • 
Taylor  v.  NIcholla.  1  c.  P.  D.  242;  Gold  v.  Turner,  L.  R.  10  C.  P.  149 

"  If  I.  re«idln«  In  England,  vnt  down  my  agent  to  Scotland  and  he 
make.contr.ct.formethere.lt  i.  the  Mme  /,  ill  mr,cS.e„?  t'here  aSS 
r„°.^r  ""i  ^"^  Lyndkurat.  Pattlaon  v.  Mill.,  1  Dow  *  Clark  342 
at  p.  -SaS;  aee  Jackson  v.  Grlmley.  18  C.  B    n    a   380      "sl^nni.  .kl 

w™,M  11  ""/f"  "•■"■'■■  """■ally  given  and  accepted,  the  con  rLc 
would  be  made  in  the  di.trict  in  which  it  wa.  accepted  "^  per  Hni  J 
Newcomb  v.  D,  Roo^  2  E.  4  E.  275.     The  material  fact  'leaninoi 

ofTe  i.rt^  -.^V"'  ""."  ""  """^  •'"•"  ••  "'•■"  •""■•"?  th"  agent 
of  the  party  with  whom  the  contract  completed  within  the  diviaion  waa 
made :  .ee  alao  Green  v.  Beach,  h.  B.  8  Ex  208  »>vi.ion  waa 

^r  dr.i.for '^jriTi'c  ^-'w^LTsTr^x'"'^."^^^^^^^^^^ 

18  Q.  B.  785;  Jack.on  v,  Beaumo.,:  ll  Ex.°ir'ff.""wa  h  i  e'"*  B 
.183;  Kemp  v,  Owen.  14  C.  P.  432;  Caialey  v.  Fl.ken  4  P  T  oVf Z  S..,; 

:■  -^'^•^^:.^^i^ef  ^trr;~^  wS 
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Wilde  T.  Sberrldsn.  16  Jur.  406 :  21  L.  J.  Q.  B.  260 ;  King  t.  rarrril. 
8  P;  B.  119:  fte  Obnstead  t.  Brringtoo,  11  P.  R.  367;  Cooks  v.  Gill, 
"    8  C  P.  307.     Bat  when  It  !■  UDDeceuary  to  prove  preseotmeat 


L.  R. 


and  diihonor,  aa  where  a  drawer  has  no  eSecta  in  the  bandi  of  the 
drawee,  the  action  la  maintainable  In  the  dlvialoo  where  the  drawiu 
toolt  place :  Wirth  v.  Austin,  L.  R.  10  C.  P.  689. 

In  an  action  against  an  endoraer  the  action  cannot  be  brought  In  the 
diTlalon  in  which  be  writea  bla  name,  though  the  dishonor  takea  place 
In  that  diTiaion,  if  the  ddlvery  Ultes  place  in  another  divialoo,  aa  the 
Indoraement  la  not  complete  nntll  delivery:  Buckley  v.  Hann  6  Ex  48  ■ 
■ee  MaratoD  v.  Allen,  8  M.  ft  W.  494 ;  Heath  t.  Long,  1  L.  M.  ft  P.  333! 
If  a  plaintiff  sues  upon  a  contract  which  to  in  writing  the  signing 
of  the  contract  is  a  material  pnrt :  Norman  v.  Marcbant,  7  Ex.  728. 

Where  an  agreement  between  the  parties  was  signed  by  defendants 
In  Toronto  and  by  plaintiff  in  Peterborongh,  the  cause  of  action  did  not 
wholly  arise  in  Peterborough :  Aa  Dunn  v.  Gourlay,  17  C.  L.  T.  418. 

The  order  for  goods  ia  a  material  part  of  a  cause  of  action  for  their 
price :  Borthwiclt  v.  Walton,  15  C.  B.  501 ;  Jackson  v.  Beaumont,  11  Ex. 
300 ;  and  It  makes  no  difference  whether  the  order  is  in  writing  or  not  • 
Borthwick  v.  Walton.  15  C.  B.  501.  And  where  an  order  was  given  in 
Ontario  to  the  traveller  of  a  wholesale  merchant  In  Montreal,  "  Ship  via 
G.  T.  R.  1st  Sept.,"  the  breach  was  the  non-shipment  and  not  a  subse- 
quent refusal  by  correspondence;  therefore,  the  whole  cause  of  action 
did  not  arise  where  the  order  was  given:  Re  Diamond  v.  Waldron,  28 
O.  R.  478.  Nor  will  it  be  implied  in  a  contract  for  the  sale  of  goods  that 
the  vendor  is  to  send  or  carry  the  goods  to  the  vendee;  therefore,  when 
R  defendant  living  and  doing  business  In  Quebec,  enters  into  a  contract 
to  sell  and  ship  goods  to  the  plaintiff  doing  business  In  OnUrio.  it  is  a 
contract  to  be  performed  in  Quebec:  Empire  Oil  Co.  v.  Vallerand.  17 
P.  R.  27.  B'lt  where  an  order  was  given  by  defendants  In  Montreal  to 
plaintiff's  traveller,  which  waa  to  be  accepted  by  plaintiff  by  letter 
from  Toronto,  it  was  held  that  acceptance  by  post  was  contemplated  by 
the  parties,  and  the  contract  was  made  in  Toronto,  where  the  plahitiff'a 
letter  of  acceptance  was  mailed :  Blackley  v.  Elite  Costume  Co.,  0  O 
li.  R.  382;  Nixon  v.  Jamieson,  18  O.  L.  R.  625. 

If  delivery  is  through  a  carrier  who  is  the  agent  of  the  vendor,  and 
is  paid  by  him,  the  cause  of  action  In  part  arises  where  the  carrier 
delivers  the  goods  to  the  consignee :  Amdt  v.  Porter,  30  I*.  J.  Bx.  18. 

Where  an  employer  poata  out  of  the  jurisdiction  a  letter  which 
amounts  to  a  wrongful  dismissal,  the  mere  fact  that  the  servant  received 
such  letter  within  the  jurisdiction  does  not  givo  him  a  cause  of  actiou 
arising  within  the  Jurisdiction :  Holland  v.  Benaett,  1902  1  K.  B.  867. 

In  an  action  for  money  had  and  received  the  receipt  must  take  place 
within  the  division :  Re  Garland  v.  Omnium  Securities  Co.,  10  P  R 
136;  Rennie  v.  Ratcllff.  35  L.  T.  833. 

In  an  action  on  a  warranty  ot  a  horse,  the  contract  of  sale  mnst  be 
made  and  the  warranty  given  within  the  division :  Arls  v.  Orchard,  6  H. 
ft  N.  160:  sec  Cooper  v.  Caswell,  16  Sol.  J.  636.  Where  a  solidtor  sued 
a  mortgagor  for  costs  of  preparing  a  mortgage  for  which  he  received  no 
instructions  from  the  mortgagor,  it  was  held  that  the  consent  of  the 
mortgagor  to  become  such  was  a  material  part  of  the  cause  of  action : 
Jackaon  v.  Grimley,  16  G.  B.  N.  S.  380.  Where  a  debt  has  been  assigned, 
the  assignment  is  a  material  fact  for  the  plaintiff  to  prove,  and  It  must. 
therefore,  have  been  made  within  the  division :  Read  v.  Brown,  22  Q.  B. 
D.  128.     Wherr  a  cause  of  action  Is  complete  before  the  death  of  the 
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r„,     ""™y.  '"'■«■  "";  but  where  an  ictioo  waa  brourtt  for  a 
^f    J  «"»« '■>  •«'°l»«tr»tor  witb  tht  wiJI  ai.ii««i,  the  eau.°  of  acUoS 

tion :  fle  t  uller  ,.  McKay,  2  E.  4  B.  573.    When,  there  i.  .  MU.r  ™t 
of  .ccount,  wlthi.  .be  juriadletion  amounti,.,  to™  .^„„,  .^M   tt« 

tT.™„,:lJ',.  °  '°  *^"'"'''»  ■»:''•  "-"bin  the  Juri«li«io.,  if  .uSam 

.toatlZ  „/«,.•  *  ??^''  ?'•„  °°'  '°  »<l°>l"lo>.  which  doea  not  alter  the 
.ituation  of  the  partiea  at  all.  a.  e.g.,  that  made  by  going  through  «a 

.\^u"n    1,':;  'aM"°"  r  ■"  ""  '•°«  ■""•  wm'not  amoun  " 
aicount  atated:  Ashby  v.  Jamea.    II  M.  &  W     B42     R44-    R».,.. 

y.'i'Sr'  '^,"'-  "■  '"•    '°  ■-  •'"*'■■  «•'"'■  "^'ilw^'co™a°ny  fo" 
dlegjlly  patung  a  pa».nger  off  a  train,  the  cau«,  of  acUon  ari«.  « 

LZZ'fl  i^'^-  ,';;■  a^n  il™'7„r'^'wi;nr?^*X«I„^of'aS 

In  an  action  for  Hooding  plainlira  land  by  drainint  a  stream  th. 
erection  of  the  dr^n  1.  part  of  the  cauae  of  action,  and"'  waa  held'ti^t 
the  action  c,  u.„  not  be  brought  in  another  diviaioi  i„  wh|c7?he  flo,^i 
land  w„  .„„atei:  Re  Doolittle  v.  Electric  MaintenZe  and  S^^ 
Co    .1  O   L.  It.  M>.    But  by  the  Statute  of  Ontario,  B.S.O.  1814  c  88 

f  ,  fl^,  P'T'""'  '".  ""°°'  '"'  ''°°'''"«  '"■'•  ""ion,  for  dkmag« 
for  Booding  landa  m  which  the  claim  doe,  not  eiceed  «20  mZil 
brought  m  the  diriaion  where  the  flooded  land,  lie,  S  atiite  .ppli« 
only  to  pro..,ional  judicial  diatricta.  the  pro.iaional  coun'rof  HaHbur 
ton,  and  the  electoral  diatricta  of  East  Victoria  ^tP.t.rC'l,..T 
North  Hjuting.  and  North  and  South  Renfrew ''aeS^;  3  °  El«wh1re 
the  rule  laid  down  in  the  Doolittle  caae,  ..pro,  wUi  goTera!  *^"""'"' 
In  an  action  for  the  price  of  goods  ordered  in  Toronto  br  the 
defendant  who  rejidod  at  BellevUle  to  be  »,nt  to  him  "5%^.  t^ 
^ril''T."„''m "'.'''  'L"  "  ""  ■""»"«  °°''  P«"eTccept.n«T  tJe 

fsitlfe^^rpri„';.°";'h" '°.  ','^°  "■=  ™,"  •"" "  *«  "tL"^,°o„'„f 

•J.  L,.  K.  04H ;  Mitchell   v.  Doyle,  4  O.  W,  R.  726. 

•  re.lJ?'"l'^k!'^*.,"r'?'*3"  ''^"'  "  •"«  ™"i"«  "'  tbe  word 
,1^  u  t  }  ,  "  "■"'  ""'  "<'"'•  «•'"•»  there  ia  nothing  to  show 
bat  it  i,  n«Kl  in  a  more  eit.naiye  senae,  denotea  the  place  where  an 
ndl,ld„al  eats,  drink,  and  .leeps,  or  where  hi.  family  or  "l.,e"  ant. 
rat   drink  and  aleep:"  per  Bayley,  J.,  B.  y.  North  Curry,  4  B  Vc   OT» 

h»'rd;.Lr^°s;t"ry.'^^^^^^^^^ 

iTy^ve^ 'diJeS:;  ^eaL^g  J^ordl^V^hrirfS" 

.■X':tre'r-^ar.i,;r."ht  ^'h^^.:  '3"  a'rs4!°^-.:i"  - 's 


WHEEE   DEFENDANT  RESIDES. 

Cookburn,  C.J.,  In  Welllnflon  r.  Whitchorch.  4  B.  4  S.  108.  Mid  the 
maiim:  •'  that  a  huabud'i  domicile  ia  where  hii  wife  Uvea,  appliea 'onli 
where  a  man  ia  (enerally  In  we  place  and  occaalonaliy  eliewhere  "  That 
li  the  leneral  rule,  but  in  the  interpretation  of  the  meaning  of  tbeie 
worda  e«ry  caiie  muat  depend  upon  ita  own  circumatancea:  Em  parte 
BreuU,  16  Ch.  D.  p.  488:  Denneen  v.  WaUherg.  3  O   W.  N  1511 

••  BeaWence."  «aa  leml  proceedlnia  ia  aynonymou.  with '"  domicile  " 
or  home:' Lambe  v.  Smith.  IB  L.  I.  Each.  287.  15  M.  4  W.  434-  but 
>ee  Foole,  Foreiun  and  Domeatic  Law,  3rd  ed..  pp.  62.  53. 

A  peraon  who  haa  no  permanent  place,  of  abode  •■  dwella  "  at  the 
f  ',r  ",jr  ™  ""  °"''  •*  '™l>»>«'"y  realdlns:  Alexander  y.  Jonea.  L  R 
w  I  ■  ..^  JoMlcile  of  the  hnaband  I,  that  of  the  wife:  Hacdonald 
y.  Macdonald  5  U.  C.  I.  J.  80.  Defendant  worked  In  the  proylnce  of 
yufbec,  but  hi,  wife  and  family  liyed  acroia  the  rirer  in  Ontario,  where 
Ilia  wife  kept  a  store,  and  where  he  often  came  to  aee  her.  Held  that 
ilefendanta  reaidence  was  with  bis  family,  and  that  he  wai  anbject'to  be 
0  0°™'  ""S?"  "''''i™  Court  in  Ontario:  Re  Udouceur  y.  Salter,  8 
1 .  K.  3I».  Where  a  man  haying  hia  permanent  residence  at  one  place, 
has  a  lodging,  for  a  temporary  purpose,  at  another  place,  held  that  he 
does  not  "dwell"  at  the  latter  place:  Macdougall  y.  Paterson,  U  C  B 
lW,  In  the  argument  and  from  the  remarks  of  Manic,  J.,  at  p  763  of 
[he  report  in  this  case,  it  appeara  to  bare  been  taken  for  granted  that 
residence  and  "dwelling"  were  synonymoua.  The  same  yiew  was 
inken  by  Cockbnrn,  C.J.,  in  Butler  y.  Ablewhlte,  6  C.  B.  N.  S.  747  A 
lemporary  or  compubory  reaidence,  at  the  time  of  the  commencement  of 
the  action.  In  gaol  does  not  constitute  the  place  of  dwelling  of  the  party  • 
Dunston  v.  Taterson.  5  C.  B.  N.  S.  267.  Nor  I.  imprlaonment  pending 
a  trial  any  abandonment  of  residence :  Charlton  v.  Morris  1895  2  I  R 
-■Ml. 

The  residence  must  be  of  a  permanent  character,  and  not  merely  for 
a  temporary  purpose :  Marsh  v.  Conquest.  17  C.  R.  \.  S.  418. 

A  man  may  haye  two  permaneut  places  of  reaidence.  and  the  question 
of  juriadictlon  muat  depend  on  the  fact  "where  his  actual  residence  at 
the  time  of  action  brought  waa;"  per  Cockbom.  C.J.,  Botler  y  Able- 
white.  8  C.  B.  N.  S.  at  p.  747 ;  Pilgrim  y.  Knatchbull.  18  C.  B  N  S  798 
See  also  Kerr  y.  Haynes.  2  L.  T.  11 :  Bailey  y.  Bryant.  1  B.  4  E  S40- 
Dryden  y.  Smith.  17  P.  R.  000:  and  see  Jeune  v.  .Mersman.  2  O.  W.  n! 
418.  The  authorities  on  the  meaning  of  "  reaidence "  are  reviewed  in 
Be  Sturmer  and  Town  of  Beaverton.  24  O.  L.  R.  05.  and  in  Re  Fitz- 
raartln  and  Village  of  Newburgh.  24  O.  I,.  R.  lOC. 

A   company   is  only   "  domiciled   or  ordinarily    resident "   where   its 

head  office  is :  Jones  y.  Scottish  Accident  Ins.  Co..  17  Q.  B.  D   421    and 

cases  there  cited ;  Watkins  v.  Scottish  ImperisI  Ins.  Co.,  23  Q.  B.  D.  286. 

Where  a  railway  company  had  their  principal  office  in  Ixmdon  and  a 

station  at  A.     Held,  that  they  carried  on  business  in  London,  not  at  A  ■ 
Shields  y.  G.  N.  Ry.  Co..  7  Jur.  N.  S.  831:  and  S  IJ.  C.  L.  J    195      A 

rorporation   has   been   held   to  dwell   where   its   hnainesa   ia   carried   on  • 

Taylor  v.  Crowland  (5a8.  etc..  Co..  11  Ex.  1. 

The  G.  W.  Ry.  Co.  has  ita  principal   station  at  I'addington.  where 

Ihe  directors  meet,  the  secretary  resides,  and  general  meelings  are  held. 

and    whence    arden   emanate.      Held,    that    the   company    "dwells"    at 

Paddington  within  the  meaning  of  9  and  10  Vic.  c.  m.  s.  12S :  Adams  y. 

i;.  W.  Ry.  Co..  «  H.  &  .\.  404:  and  this  deciaion  has  h«'en  followed  in 

Ahrens  v.  MctJilligat.  23  C.  P.  171 :   Westoyer  v.  Turner    20  C    P   BIO 

See  also  The  Oldham  B.  &  M.  Co.  v.  Heald.  3  H.  4  C.  132-  Palmer  y 

Ciih'iii.uiini  Ry.  Co..  1892,  1  Q.  h   823 


WHEBE  DErENDANT   BESIDES. 


lei 


rtiiMnt  wltliln  the  dlylilon  for  the  very  putpow  of  jlvln.  (nriidiction  ■ 

S  H^  N  ™?  "J?^"^  I"?  '"'"°'  ""'  «■"»"■»-:  Ma.M,  ,  Burton' 
L  m.n  ■     "'"  I-  ^"^  L.  R.  9  Bq.  103.    But  .  pUinliff  o.„„° 

Jnrledlction  o£  a  certain  Division  Court,  a  defendant  In  a  .uit  for  b! 
parpo»  of  jiving  that  coart  jori.dlctlo; :  Bake?  v  wSlt?  "L  iu 
cue  of  Bridje.  v.  Doujla.,  18  C.  I,.  J.  868,  I,  at  varlun"  "ith  thj 
^^l  rT'""'  T  >°'°";  *»  """""^  IbatTh^  attentioS™  The  Mrned 
Sel'nl^^T""'  '±  •''°  """""l  BrldK.  V.  Dousla.,  wa.  nMcalW  M 
5rl.^?,5i      f    '  'i""  "'""^  '°-    "  •"•"  '»  ""  "-'Iter,  that  to  give 

K.n?  h  °  "?  "  ""  "'"''''  ■»  •  ''•"''  '■°«  °nlr  -n  the  other  de 
fendanta.  but  on  the  statute  Itself. 

.>  fht  ™°''"°/  '°''  "J"  """"'"""'e  •nd  eale  of  good.,  however.  "  dwells  " 
^iSm^Z^JTI'"""  '°''  "'•■  "■"'  °'"  "'  '"  'W«er.d  office,  and 

Vu^r^!"^.  ^".ktrri  zia  ""'-'  ""^"^^  '^'''"■'■-  =■ 

„„™1","  '"'i'l'°'  ™n;™etor  "carries  on  his  busmi«i "  where  his 
tracts  are  being  eiecnted ;  Gotslett  v.  Harris,  28  L.  T.  O.  a.  75 

A  joint  slock  company  "  dwells  ••  where  the  substantial  business  of 
he  ir.r,"  'f  "'•  "■«»"'"»■"  •">  ^rried  on,  and  not  ne,Sj.ri"  ?n 
the   locality   where   its   property   is   situated   and   its   immedlSTobiecu 

Ai^ys^lih."      ''°°'"""''      '"""'   •"   ■""   '"  '■''■"'   "   "■•   P'"   « 

A  railway  company  having  its  head  office  in  Montreal  with  Unes 

«Ton°„'„,h.?°°""l,°°  'r"°  °°'  »°''  '->  ""  ->fe°  wUh  uume^u. 
stations  on  the  line  where  It  traverses  every  province  at  each  of  wWch 
wme  of  their  business  is  done  is  resident  i/each  province  in  which  S 
line  of  their  railway  runs :  Tytler  v.  The  C.  P  Rv  Co  MOB  mi' 
M  A.  R.  467.  per  Burton.  C.J.O.,  a.  p.  460,  p.;  Meril^^t^^T' 

office\™n'?h"f'"'3!'°°  «""''"»''«1  !>?  '»reign  law  which  sets  up  an 
office  within  the  jurisdiction,  and  carries  on  a  principal  part  of  Us  bnal 

TaT-  Haigr  Vonf't"°di""'  •"  ".""""  '"•  ="  "  «Sb""ked  by'";; 
law.  Haggln  v.  Comptoir  dE.>  ompte  de  Paris,  23  Q.  B  D  510-  Badcocl 
v.  Cuml^rland  Gap  Park  Co  9  T.  I.  R.  113;'Newby  v.  Von  oij^'^ 
uo.,  L.  K.  ,  Q.  B.  293:  Palmer  v.  Gould  Mfg.  Co.,  W  N  (ISSti  («■ 
La  Burgome.  180».  P.  1  ;  Compugnie  Generale  v.  L^w  iwo  A  C  4^: 
Logan  V.  Bank  of  Scotland,  1904  2  K.  B  49B  190B  l  K  r  ?if ' 
Saccharin  V.  Clemische  1911  2  t  h^io  i      ^  ^-    "^  • 

1»14  1  K   B.  715  ■  ""  ''"  °'"''"  '•  Forsbackn, 

V  W^'s"  S'l'.  '■°'"«'"'"  «"-<«""■  reference  is  ,1«,  made  to  Wanxer 
ISiaTch.  180'  °  '    *"'°'  "  ""•  "■  ^^-  "'  Cralgnish, 

n™.^h.!,1!"'.''?°  .°'  ■^j!'.'"'^'-  »  not  to  be  decided  by  met»  length  of 
»me,  but  by  In  ention  which  Is  to  be  gathered  from  the  clrcumstrnce. 

SS'20  "n'kjn  '''■•  S-  &  ='"■  '""""'""  '•  Bonbrrght, TTr"  ,V 
^'  S  i.,  "■  ^i"  ■  "*  "^  Sturmer  and  Town  of  Beaverton,  24  O  L  H 
65:  Be  Fltsmartin  and  Ncwburgh,  a»  O.  L.  R.  102. 

il.in'^"  ''°'""""«  ""  "tondonment  of  a  domicile  once  chos-n  two 
thing,  must  concur.  ,.e..  an  abandonment  In  fact  and  an  ?nten;i^  iotTo 

o.c— 11 


WHERE  DEFEXDAKT   CARRIES  OS   BUSINESS. 


e.  78.      relam :    Udaejr   t.    Udnpy.    L. 
Boabritht,  tupra. 


R.   1   8c.  App.    pp.   401-2;   BoDbrtfbt    v. 


Wkara  m  D«f«B4uit  Oani«s  om  BualBaM.— The  wonli  "  carrj 
on  builDCM"  mean  "the  pooeMlun  within  (he  jurisdiction  of  a  place  of 
bufllneN  held  Id  the  name  of  the  firm  by  a  partner  or  by  a  penon  or 
(wraona  in  the  pay  of  the  firm:"  Annual  Practice,  1008.  vol,  1.  p.  650. 
The  phrase  "carrying  on,"  Impliea  a  repetition  or  aeries  of  acta:  per 
Brett,  L.J..  Smith  v.  Andre«w,  IB  Ch.  D.  247.  See  also  Re  SIddall,  29 
Ch.  D.  1 ;  Crowther  v.  Thorley.  48  L.  T.  644;  Re  Thomas,  14  Q.  B.  D 
370 ;  Harria  v.  Amery,  L.  R.  1  C.  P.  148. 

To  *'  carry  on  "  buslnesa  roeanii,  primarily,  to  carry  on  one's  own 
buHtness;  therefore  it  cannot  be  said  in  reference  to  a  Mlaried  clet  i 
"  that  he  carries  or  luslneaa  "  at  the  place  where  hla  employer's  office  -. 
Trfwis  V.  Grahup,  W  Q.  B.  D.  780;  s.c.  matained,  22  Q.  B.  D.  1  ■ 
Buckley  v.  Hann,  6  Ex.  43;  Sanxster  v.  Kay,  S  Ex.  386;  Le  Taileur  v 
S.  E.  Ry.  Co.,  3  C.  P.  D.  IS :  Detroit  Soap  Co.  v.  Thatcher,  1.1  C.  L.  T 
161. 

"  The  buainess  muHt  be  some  businewi  in  which  be  has  control,  or 
acts  as  one  of  the  partners  engafed  in  carrying  it  on,"  and  "  a  particular 
clerk  or  workvan  who  is  engaged  about  the  buo^esa,  but  has  no  control 
over  it  whatever,  cannot  b^  Hai<t  to  *r«rry  (ni  busintss:'*  per  Coleridge, 
C.J.,  Irfwis  V.  Graham,  tmpra.  A  clerk  in  tW  Admiralty  does  not  "  carry 
on  business "  at  bis  office  within  aiwtion  40,  I»ndon  Small  Debts  Act : 
Buckley  v.  Hann,  5  Ex.  43.  nor  doe«  a  depaty  sealer  in  the  Court  of 
Chancery:  Rolfe  r.  [.earmouth,  14  Q.  II.  10«:  mt  a  clerk  in  ihe  Privy 
Council  office:  Sangster  v.  Kay,  5  Ki.  386;  nor  a  partner  in  h  mine  on 
the  cost-book  principle,  the  btisiness  of  which  \i>  wbollv  carried  ..n  by  an 
agent :  Mitchell  v.  Hender,  18  Jur.  430. 

But  there  Is  no  prinoiple  of  law  which  decid^-s  what  "  carrying  on  " 
trade  is ;  a  multitude  of  circumstances  make  up  what  is  called  "  carrying 
on  "  a  trade,  for  it  Is  a  compound  fact  made  up  of  a  variety  of  things : 
per  Jessel,  M.R.,  Erichaen  v.  Last.  8  Q.  B.  D  414 :  not  a  few  isolated 
business  transactions.  See  Salter  v.  St.  Lawrence  Lumber  Co..  28 
N.  S.  R.  335. 

A  firm  carrying  on  business  in  Scotland,  with  a  branch  office  within 
the  Jurisihction  of  a  county  court  in  England,  was  sued  in  the  firm's 
name,  and  the  summons  was  served  at  the  branch  office :  Held,  that  the 
firm  ■'  carried  on  business  "  within  the  jurisdiction ;  that  the  service  was 
good,  and  that  the  county  court  judge  was  wrong  tn  declining  to  exerciHP 
jurisdiction ;  that  if  the  service  had  been  bad.  it  amounted  to  a  mert- 
irregularity,  which  might  be  waived  by  the  conduct  of  the  defendantw 
Wettherly  v.  Calder,  81  L.  T.  ES08. 

The  word^  "  carries  on  business  "  were  said  by  Coleridge,  J.,  in  Rolfe 
V,  I^armouth.  14  Q.  B.  100,  to  mean  "some  fixed  |4ace  at  which  (he 
party's  business  is  carried  on,  at  least  for  a  certain  time." 

A  surgeon  and  apothprary,  who  occupies  a  position  similar  to  that  of 
a  general  medical  practitioner  in  this  country,  has  t>eeD  held  w  "  carry 
DD  business  "  where  he  dally  attendx  patlentx.  although  resident  out  of 
it:  Mitchell  v.  Hender.  18  Jur.  490.  But  see  Nuiuwy  v,  Gleiidinninr.  23 
l4iw  T.  9.3,  where  it  was  held  that  "  aomathing  like  abiding  permanencv 
is  wanted  to  constitute  a  carrying  on  of  business  within  the  meaning 
of  the  atatute." 

A  railway  company  "corries  on  buslnewt "  oaly  at  its  prlnripsi  (Mft 
where  the  directors  meet  and  the  general  business  of  the  compasv  i« 
transacted :  MiBor  v.  r>on.  &  N.  W.  Ry.  Co..  1  C.  B.  N.  8  :i2n ;  Brown  v. 


'^'^m 


*    LABRIEi)  ON*   Bl'SINESS. 

^'o'  re^%Tk'  -/..«"V"t?  .i."^rvn-  rr 

where  u  eient  h.d  .  (I™.  Stoam  Nav.   Po..  4   ir    *   v    da". 

p.p.ro„„,.,rea'.'';ii°,™?„r;,'';ro«;° ""  "'""•  ""^*''''  "»^' 

Jut  hi.  ao.horlly  w.,  limited"',.,  h.M  Tl'.l'  '}"'  ''°°'''"'  ■"''» 

Byekawn  v.  Ba-dolph,  20  O    L    R    p  "     ""  "'""^  ''  l"»"«hl:-  ,ee 
,he„f.  '"   °°""  ■"""•"«  'I"  Jurlrfiction.   .„   .e«i„„   Ts   .„d    „«e. 
When  defendant  reaide.  „„,  „f  o„,.h„:  ,„  ,„„„„  „ 

^  »r  .he  place  wherVh'e'h"a.'il:X"'i:h?-,  T  "«  "'>'"-^<"  S 
l««  the  action  „„,ler  thi,  ,Mi„n  '  "'"'■''  *<""''■»•"  the  rliht  to 

13;  ^««tt  arCo7p";l''"'°'^^r  M-'^ta  '■  Malcolm,  15  Or 
■wtion  S  and  note,  them"  ""  °'  ^"'">'"'-  '  A.  R.  202.    See  .to 

no..M^i;irt;e„7.t"::',.".™"rdr!f-  «-"<■-"  ">  ■i- 

» Uh.oper.Uon  of  the  IS u^  r^J'^"^"^:  ""'<■»«  "«  «.ndld„„ 
Smclair  v.  BeU.  28  O.  R.  483  ,«  Sill^  H,^ '"i'""  '»  «"  «'  ""em  :  fie 
.ctio.  .,.,n.t  p.rt„.„,  „™  j  ■«  H"^^  Hlck.^  ^  O.  R.  .■»„.  B„,  i„  "^ 
have  been  brought  .,.i„.,  ,„,  on°^^iZrL        .  '."'"'  ""  "■•"°°  «>"'1 

^^.Tto-r^orn'—^ ""  *''--'v.'°B.r.a'°  L'^rc;?„;"„--r, 

4  iW^  ""^^Vl^rT  ?;'^.^'"'^  ^  C„,e.  .  R 
Sewer.  Co..  54  J.  P.  133  "  ^"^  **"•     **  •:*'  Bnlhanl  v.  I.Mdon 

.iwoi.1  -•..««..  p™vfdi:j^«°.cti™r  """"k  ""'  "-"«>«?. tc!.  „■ 

«her  than  .1,0.,  de.l»„.°?edb;  Td   c  let  """    '»  '""'i-'" 
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IBATB  TO  BBINO  ACTION  IK  AOJOINIKO  DITI8I0K. 


toes.  AmtUma  «C  ■•vlnfla.— Tb«M  aetloiu  matt  be  broaght   ia   the 

Tl.  74.  divWon  within  whleh  the  deCndent  or  one  of  the  defendeDte  mldea  <a 
tUTim  on  btuineM.  or  wbeit  the  property  wm  dietnlned :  The  Replerln 
Act.  stile. 

WacM  •«  "Wii*Mn»r  n.  T«  (I),— R.  8.  O.  1914,  e.  141, 
*.  11.— Tble  etatute  only  apidiM  to  the  Proviiional  Countjr  of  Hali- 
burtOD  and  tu  the  Proviiional  Jodlcial  Diatrieta:  a.  2.  Division  CourU 
there  bave  juriadiction  in  the  caaea  provided  for  by  thla  statute 
where  the  claim  doea  not  exceed  |200.  An  attachment  may  isaue: 
«.  17.  Form  T7  to  Rules.  Form  of  affidavit  for  attachment:  77  (1)  ; 
and  of  corroborating  affidavits  under  a.  17.  No  order  of  the  Judge  la 
necesaary,  bttt  the  Judge  may  set  the  attachment  aside  or  order  the  re- 
leaae  of  the  hn:"    ■\  19  (2). 


When 

actiima 
may  be 
hrouff>>t 
in  nuier 
than  the 
n^lar 
divisions. 


78.  If  .  erson  desires  to  bring  an  action  in  the  court  of  a 
division  c  <  ^r  than  as  in  the  next  preceding  section  mentioned, 
the  Jadge  may  by  order  authorize  an  action  to  be  entered  and 
tried  in  the  court  of  any  divigion  in  his  county  adjacent  to  the 
division  in  which  the  defendant  or  one  of  the  defendants  re- 
sides, whether  such  defendant  resides  in  the  county  of  the 

Judge  granting  the  order  or  in  an  adjoining  county,    10  Edw. 

VII.  c,  32,  s,  73. 

K*Mw  to  M4bc  Im  AdjMttmt  IMvM«a.— Leave  to  bring  an 
action  nader  this  aection  may  be  granted  by  the  Judge  on  production  of 
an  affidavit  (form  100),  and  in  the  nummons,  it  shall  bi'  stated:  "  T«irai>i1 
by  leave  nf  the  Judge  " :  Rule  5. 

Leave  should  be  granted  e«  parte:  Re  Trust  and  Investmi^nt 
Corporation  of  South  Africa,  18Mi,  3  Ch.  332.  The  order  under  this 
section  may  be  made  at  any  time,  and  on  an  applic«tioB  for  pro- 
hibition, it  was  held  that  if  prohibition  were  granted.  t)i«  c«a<:^  wo«M 
Btill  remain  subject  to  the  power  of  the  judge  to  makv  the  <vrdM\  and 
aa  it  had  been  tried  on  Ita  merits,  prohibition  was  refused :  R«  Slwolair 
V.  Bell,  28  O.  R.   483. 

No  leave  can  be  granted  to  bring  a  suit  in  a  division  other  than  the 
one  odpacmf  to  the  diviaion  in  which  the  party  «ued  resides,  but  i^f 
dlvMsa  OMy  be  in  tbe  same  or  an  adjoining  county.  The  word  "  n 'ija- 
rent"  bera  means  " contignoua  or  bordering  upon":  see  Kingsmiii  v. 
MUlavd.  11  Bx.  313;  Earl  of  Lbburn  v.  Davles,  U  R.  1  C.  P.  SSO,  and 
per  Brie,  C.J.,  at  p.  2«4. 

Effeotof  74.  No  proviso,  condition,  stipulation,  agreement  or  state- 

MbTriaiK  r^snt  which  provides  for  the  place  of  trial  of  an  action,  matter 
of  triaV  or  proceeding  shall  be  of  any  force  or  effect  where  the  df'fend- 
ant.  within  the  time  limitt^  for  disputing  the  plaii'tiff'?  claim 
or  within  such  further  time  as  the  Judge  shall  allow,  files  with 
the  clerk  of  the  court  in  which  the  action  was  commenced  a 
nolife  disputing  the  jurisdiction  of  the  court  and  an  affidavit 
of  the  defendant  or  his  agent  stating  that  in  his  belief  there 
if*  a  good  defence  to  the  action  on  the  merits,  and  the  division 


WH1»  DEFENDANT  RlfllDES  O0T  OF  PHOTINCE. 


105 


Actioiu 
wh«n  de- 
f»nduit 
midea  nut 
uf  thf 
IVivince. 


Serviu«  of 
■tummunn 
un  non- 
reiidentH. 


wherein  the  oauw  of  action  aro«,  or  partly  aro«.,  and  the««.". 
diTMion  where  the  defendant  reaidee.    10  Edw.VII  c  32  ,  74- 
1  Geo.  V.  c.  17,  >.  38.  >   •      > 

i.  100,  ai  to  actlonn  od  premium  aotw. 

■.r  !!'~?^  ^'"  i'  ''  provided  that  a  daim  may  be  entered, 

thlf  r  °^  '  '.  "'"°"  ""»■'  **  ''«»■«'■*■  notwithstanding 
that  the  residence  of  the  defemknt  i.,  at  the  time  of  hrin.i,^ 

th»  r\.\°",'  "i.^"""<^  "'3  ">e  action  may  be  brought  in 
the  court  of  the  d.v,„o«  in  which  the  cause  of  the  action  .rose 
or  partly  arose. 

(8)  The  service  of  the  summons  mav  be  made  by  a  bailiS 
of  the  court  out  of  which  it  iwued  or  by  any  person  who  may, 
ht  tb  ,1'  "'»"""'«  «'"«•  >»  'PProved  by  the  Judge  or 
by  the  clerk,  but  such  summons  shall  be  served  at  least  fifteen 
days  before  the  return  day  thereof. 

(3)  The  .(Bdayit  of  wrvice,  if  not  made  in  Ontario,  mav  be 
sworn  before  any  oflKvr  or  person  having  authority  to  admin- 
ister oaths  under  The  Kridmce  Act. 

,  ^*}  *''!'<'  '""™  °'  *''^  summons  has  been  eSected  out 
i  !l'"xv'  °  ■'"^^  ""'''  *"""'•  "  <""^  '»  the  action,  a  sum 
towarda  the  expenses  incurred  in  effecting  wryice,  not  exceed 
ing  in  the  whole  »S.    10  Edw.  VII.  c.  38,  s.  7S. 

^TTrt  <  il  i"^  "'•■'  ■»  ""  ■"■""  •»"»«  <>«  **™d.nt  rwitat 
^uch  Ut'n^""!?'"'""^-  "°?  ■~''*"  i"  ""  AC  i.  p™vi,i,.„  „XT" 
•ucu  urtion.  and  nowhere  ■  it  ciorMed  -«i.t  .  ,.i.bi,  _.  kT  .  -2 
or  ..  action  bm«hf  etc.  B„,*i,  VTheM  ti«  S;^^o*  ••^n'^S::^ 
broofht,"  etc.,  or  claim  ••  enteral.-  etc,  nM.  ".^  .„^|„„  TZ. 
prjpjr  competence  of  ■  division  co«rt.  ami  a."hrJ'^.^.L^ 
.  d.(«id«.t  re.Mlni  in  Montpe.1  for  .n  «m«»r^hta  rkfr,,,^  ?^ 

c  2s*rio'  ™^^T'^'"'  "°"°°'  "  '>''«'««"T  iwjod,.c«l  by  ST  Tic 
c.  28,  ..  12.  ,„|l«i  only  ,0  o.«.  .ijd,  .^  ^olly  within  1,  Ji,. 
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■nrioi  onr  or  noTiNct:. 

WMM^Il.  .i^L-XT.?   "*^  "°"  •»'»''"•  I"  Oourlo.  tb.  court 
l-roTlow,  ind  nch  >  dtfniliol  would,  mrbaoi.  not  be  rnmlml  .»  nil 

p.  lie.  rollowloi  Hmid  ».  CrMt7.  32  C.  P.  1. 

>h.  n'*!!  "'."""T  ■'"«  ""W'  l>o««»".  b.  •upportnl  on  lb.  priuclpl.  ih.1 

^LZirJVr  .h.°T  m"^  """'•  ".•  ""  '»'°«  »"■""'-  o(  lb.  pr„„; 
r^^ff.    .      "J"'  ■"»'•'<>"  «>urt,  lb.    n>Di.at    of    Mrllca    could    .<«. 

jnriKilclloo,  >pp..r.  and  d  Lnda  an  action.  >ucb  appearann  I.  a  wal.'r 
of  an,  obJ„,loo  l„  ,h.  Jurlrilcllon,  and  a  J„d.ni;St  J^"  ^^i:  ^a 

?•  r  B  Y«,""°i  "f"°"  L"  '''°'"°'  °'""  '■I"-  Warrlner  ,.  Klnnmlll  8 
t.  C.  B.  107;  Boin  v.  BIMcbfr,  33  U.  C.  R  28-  Be  Out  v   n   t  b. 

mrVati.Z\?r.Vi  ''."""'"■  "  ''  ^«"'  ^"  'M'^fi 

JLlnJ,- i'.  !  .""  ''•'™''"'  »•■  »«  •<.  or  durlui  lb,  lime  pro- 
^-^1.7™,  ".,'!??"'  ""  !""'»«■'»••  «  "■I'l'ut  of  or  domlrIM 

r„  .»^.  TC^'  V  "'■'  ■"'  "■""'■  "'"'•'°-  •"•  )"'l«n>«»t  would  bavr 
fm    St  "'"'''•  1,""  """I"'*:  Scblbabr  T.  WMttnbol^  L,  R.  6  Q,  B 

mllM  blni«.|f  to  lb.  rourt,  of  tbi.  proTlnc.  tb.  JudTO.nt  would  b< 
bindlnj  upon  him:  Copin  v.  Adamaon.  I,.  R.  0  Ei.  34S'  1  Ei  D  17- 
imle«i  h«  Sled  a  nolle,  dliputlni  tb.  juriadlctiou :  Kctlon  74.  .apra,'  and 
Dotra  tnercto. 

If  tb.  dpfrndant  Is  a  corporation  baTlnc  lia  brad  office  our  of  ih. 
l.n.vln«,  and  lb.  cau»  of  action  parti,  aroj  1„  one "tS  IVi  „rH, 
In  anotb<r,  tb.  action  ma,  be  brou,ht  In  .Itb.r  di.lalon :  action  76 

..,„i'?y^*VL.f'***^"«*-'°  rranklln  t.  Owen.  IB  C.  L.  T.  105 
(am  ahee  proceedlnia  were  taken  under  aeclion  183  (now  148)  anlnat 
a  primal,  debtor  rnldln.  In  the  Unlt«i  Slat,.,  Ihe  „rnl.b«,  teS.  i^ 

.blob  the  chief  financial  officer  of  the  aociet,  redded  and  tranuct«t  tb. 
bualn...  of  tb,  aociet,  b«l  juri«ilcllon.  nolwllhatandin,  tb" The  caia' 

and  alK>  that  .ucb  court  had  jurladiction  notwilfaatanding  lb.  n»ld.nc; 

?JlI  Sif^r*"  "''"°'  ""."f'  "  '•"'"'o-  °°  ■PPlicatlon  for  problbllL" 
hi.  decirton  wa.  o.ernii«l  and  prohibition  jrauted  on  tbe  ,round  that 
tbe  atatute,  ..  then  eipreaaed,  mt.  juri«iiction  in  a  caae  where  the 

lhf.°h  T  '"  °."'  °f  '*"  """^"'^  "'  °°"''°  ""»  '»  '!>«  diTlaion  in 

which  the  cau«e  of  action  aro«',  that  thia  .ectlon  wa>  not  intended  to 
apply  to  a  ia-iil<li«  plaint  at  all.  and  CTen  if  it  did  It  waa  not  to  be  con- 
',  "b    1?  "•' "■"'1"  contended  for  b,  tbe  primary  creditor:  prr  Street 

fi:  0^"°*';.°  '  •"*""'°'  "  ''•  '"  T-  l'*'  '»"»«'  °°  •PP'*!.  15  C.  L.  T 
1»B.  Since  then,  in  the  reviaion  of  the  atatutei.  thia  i«tion  baa  been 
extended  to  Mar.  in  which  tbe  raun  of  action  ■•  partly  aroae  "  in  an, 
dlviaion.  and  probably  it  the  namishee  reilded  or  carried  on  buainesa  In 
an,  such  dvi.ion.  aamlsbee  procewllnm  ml(ht  he  inatitoled.  It  does 
not  appear  that  a  division  court  hia  power  to  adjudicate  on  a  lamlshM 
plaint  atainst  a  gamlahee  reaident  out  of  the  prortnce  except  in  caaea 


8MVICE  UN   foalUIIXEII  ABKOitD. 
Il."j''.'i.T'IS  i°^.  ''■"*  ""  »•"■'■'«"  •"  •  ■■  kiKlj  corpomu  do<  har- 

•  .  «.  a08.     Aod  M*  Doln  tu  iKtiaiia  148.  US  >Dd  ISS. 

■.1.  ""i  .*  "*"'  ■"•IwriMil  b»  ParUamaDt  to  do  bualana  la  Ontario, 
altboiifb  III  haad  odlw  la  out  of  iha  protlocr.  i.  dacmad  potemlall;  and 
atluallr  rtaldrat  witbin  tha  Juriadlcllun  of  Ontario  for  iha  pun"««  of 
tb.  law  aa  wi.|l  aa  tor  tba  traasaclloo  of  iia  bualnaaa :  Counlj  of  Went- 
"■■nb  ».  Siijitb,  IB  P.  K.  372 :  an  aolaa  to  .arlion  T2,  aala. 

awTlaa  af  aBaKaaa.— gub-aactluu  2  ot  thia  awlloii  would  author 
1^'-  aarrlce  of  tbe  aiimmana  to  br  made  In  a  for^lm  ™untrf  on  a  ilefcnd- 
«nt  rpuldlnj  thare  at  tbr  tlmp  of  brindnf  thr  notion.  If  th«  aarvl™  wot, 
uiade  by  any  lllarata  pataon  It  would  b.  valid.  Thou«b  tba  baillir  la  mada 
ruponalbla  for  Iba  afrrlw  of  all  prorna  ha  !■  not  bound  to  aetva  doca- 
mania  unleia  Ihajr  ara  to  ba  aarvad  In  or  naar  to  hia  dialaion.  and  UKlar 
aaatlon  46  ba  la  not  antitled  to  mllaafa  bajond  tba  llmlta  of  bia  countj  ■ 
aaa  notea  to  aactlon  Ol.  Undar  tbla  aub-aartlon  ba  nui;  (o  to  any  dla- 
tanca  outaida  of  lb«  Jurladlctlon  for  tba  purpoaa  of  aarvint  tba  aummona. 
but  by  aub-aectlon  4  tha  coat  of  aucb  aarvlce  la  raatrlcted  to  a  aum  n.it 
eicaedin«  $5.  Tba  bailiff  would  ba  antltlad  to  cbana  18c.  per  milo  undar 
Item  7  of  the  Tariff  of  Ballili'  Keea  up  to  that  amount,  but  no  mora. 

Wk«  D.tra4ut  U  ■  r».lo»».— ThI.  nerilon  appllea  a,  well 
to  foralmara  aa  to  Britlab  aubjeoti  domlcllad  abroad :  Rt  Coy  y.  Amdt. 
8  O.  I.  R.  101.  garvin  of  a  writ  runnlni  In  the  Kini'a  name  on  a 
foreifner  in  a  foreign  country  miitht  Involve  unplaaaant  quaatlona- 
Uxjkney  v.  Andera.in.  1  D.  J.  *  8.  365.  and  cannot  therefore  ba  aUowed : 
tbe  (onaolidateil  Rulea  under  tha  Judicature  Act  apply  (/»  ro  Coy  v. 
Amdt.  aapro),  and  provide  that  In  actlona  In  tba  Hupreme  Court 
notice  of  tbe  writ,  and  not  the  writ  Itaalf,  ahall  ba  arrved :  aee  IM- 
Infton  V.  Bedlngton.  1  I".  D.  426;  Ilenderaon  v.  Hall.  S  V.  R.  .TUB. 
Section  226  providaa  that  the  leneral  princlplea  of  practice  of  the 
Supreme  Court  may  be  applini  to  proceedlnfa  in  tba  Uiviaioo 
Court;  and  a  notice  (Con.  Rule  21))  muat  be  nerved  Inatead  of  a  aum- 
mona :  Re  Coy  v.  Arndt.  8  O.  I..  H.  101.  IVr  form  of  notice,  which  la 
In  aeconlanre  with  the  form  act  forth  In  that  caae.  aee  Form  101. 

*■*»»•<  •*  •••Tlaa.— The  Ontario  Evidence  Act.  R.  8.  O.  1014 
c.  7»,  a.  38.  U  aa  foUowa : 
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ArriDAViTS.  rrc.  made  ot'T  or  o.ntario. 

"38.  Oatha.    affidavita.    affirniationa    or   declarationa   adminiatered. 
aworn.  amrmed  or  made  out  of  Ontario: 

(a)   In  England  or  Ireland  before  a  Commlaaloner  authorised  to 
admlnlater  oatha  in  the  Supreme  Court  of  Jodlcature  of 
England  or  Ireland ; 
(6)   In  England  or  Ireland  before  a  Judge  of  the  Supreme  Court 
of  Judicature  of  England  or  Ireland ; 

(c)  In   Scotland  before  a  Judge  of  the  Court  of  Seaaion  or  the 

Juatlciary  Court  of  Scotland : 

(d)  Before  a  Judge  of  aii.v  of  the  (^ounty  Courta  of  Great  Britain 

or  Ireland,  within  hia  County  ; 
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(ANSI  onj  ISO  TfST  CMAUT  No.  2| 


1.0 


til 


12.2 


1.1      :  "  U£ 


I^^IL^ 


'653   Zii\   moln   StrMt 
(^'6]   288-  sgas  -  Fa. 


168 


l.li 


Whew 
defendant 
ia  ft  cor- 
poration 
not  hav- 
injlT  head 
office  in 
Ontario. 


(/) 


ACTION  AGAINST  FOREIGN    COBTOHATIOX. 

(e)  In  Great  Britain  op  Ireland,  or  In  anr  Colony  ot  His  Majesty 
OP  in  any  fottim  country,  iKfore  the  Mayor  or  Chief  Maiia- 
trate  of  any  City,  Borough  or  Town  corpopate,  certi6ed 
undep  the  common  seal  of  such  City,  Borough,  or  Town 
corporate ; 
In  any  Colony  belonging  to  the  Crown  of  Great  Britain,  or 
any  dependency  thereof,  or  in  any  foreign  country  before  a 
Judge  ot  any  Court  of  Kecord  or  of  supreme  jurisdiction ; 

(»)  In  the  BriUah  poaseaslons  in  India,  before  any  Magistrate  or 
Collector  certified  to  have  been  such  under  the  hand  of  the 
Ooveruor  ot  socb  possession ; 

(»)  In  Quebec,  before  a  Judge  or  Prothonotary  ot  the  Superior 
Court  or  Clerk  ot  the  Circuit  Court ; 

(i)  In  any  foreign  place,  before  any  Consnl,  VIoc-Oonsul,  or  Con- 
sular Agent  of  His  Majesty  exercising  hU  functions; 

U)  Before  a  Notary  Public  and  certified  under  bia  band  and 
official  seal; 

(*)  Or  before  a  commissioner  authorised  by  the  laws  ot  Ontario 
to  take  such  affidavita; 
shall  be  as  TBild  and  effectual  and  ahall  be  ot  like  force  and  elect  to  all 
intents  and  purposes  as  If  such  oath,  affidavit,  affirmation  or  declaration 
had  been  administered,  sworn,  afflrmed  or  made  In  Ontario  before  a 
Lommlsslonep  for  taking  aflidavlts  therein,  or  other  competent  authority 
of  the  like  nature." 

This  affidavit,  as  well  as  all  other  affidavits,  may  he  sworn  before  any 
of  the  fuctionanes  mentioned  above  or  those  mentioned  in  section  120 
(I)  ;  but  must  not  be  sworn  before  the  agent  of  the  party  on  whose 
tehalf  it  ia  made,  or  the  c'  pk  or  partner  of  anch  agent;  section  120  (2). 
See  Rules  42-50  as  to  n.  idavita  and  oaths. 

■■batltiitl.md  ■orrloe.— Under  this  section  substitutional  ser- 
vice could  not  be  opdeped  In  any  case  In  which  It  would  be  improper 
to  do  so  under  section  88;  as  to  which  see  notes  to  that  section. 

At  L«ut  FlftM>  D«Ti.— The  return  day  of  the  summons  could 
very  properly  have  been  left  to  the  discretion  of  the  judge  Where 
the  service  is  to  be  made  in  distant  countries,  fifteen  days  would  clearly 
be  Insufficient.  The  provhiions  of  thu  section  were  no  doubt  originally 
suggested  by  transactions  arising  from  the  relations  existing  between 
residents  on  either  side  of  the  borders  of  the  province  and  were  intended 
to  meet  such  cases. 

As  to  computation  ot  time,  see  notes  to  section  31. 

78.  Where  the  defendant  is  a  corporation  not  having  its 
head  office  in  Ontario,  and  the  cause  of  action  arose  partly  in 
one  division  and  partly  in  another,  the  plaintiff  may  hring  his 
action  in  either  division.    10  Edw.  VII.  c.  32,  s.  76. 

Fml(a  Oorpontloiu.— In  any  action  agalnat  a  foreign  corpora- 
tion, not  having  its  head  office  in  Ontario,  the  claim  must  be  entered  and 
the  action  brought,  under  this  section.  In  the  court  of  one  ot  the  divisions 
in  which  the  cause  of  action  partly  arose.  Thia  provision  is  intended  to 
overcome  the  difficulty  which  formerly  prevented  such  corporations  from 
being  proceeded  against  when  the  cause  ot  action  did  not  arise  In  any 


ENTEHINO    ACTION    IS    DIVISION    WHERE    MONEY    PAYABLE.  109 

one  aivWon,    The  •erriee  of  the  summoni  may  bo  effected  in  the  way  8«  77 

J!lctlon  ^  p'o rt'""  '°"       '°"'"  "  ""'""^  '°  "^"°°  '=•  «"  °"'«  <° 

77.— (1)  Wliere  the  debt  or  money  payable  exceeds  $100  Pl«<»>'f 
and  is  made  payable  by  the  contract  of  the  parties  at  a  place  SuS'"' 
named  therein,  the  action  may  be  brought  fnereon  in  the  court  '"•«' '"' 
of  the  division  in  which  the  place  of  payment  is  situate,  sub-lior*" 
ject,  however,  to  the  action  being  transferred  to  the  court  of 
any  division  in  which  but  for  this  section  it  might  have  been 
brought. 

(S)  The  Judge  of  the  court  in  which  the  action  is  brought  ChmninK 
may,  upon  application  of  the  defendant  made  within  the  time  •'''"  »' 
limited   for  disputing  the  plaintiffs   claim,  make  an   order  Sh  c".^. 
transferring  the  action  accordingly. 

(3)  The  application  shall  be  supported  by  an  affidavit  of  Affidavit 
the  applicant  or  his  agent  stating  that  the  applicant  intends  ••>  ""Pr" 
to  defend  the  action,  that  there  is  a  good  defence  upon  the„«S''' 
merits,  that  the  cause  of  action  did  not  wholly  arise  in  the 
division  m  which  the   action    is   brought,  that   the   witnesses 

for  the  defence,  or  some  of  them,  reside  within  the  division 
m  which  the  defendants,  or  one  of  them,  resided  or  carried 
on  business  at  the  time  the  action  was  brought,  and  that  the 
application  is  not  made  for  the  purposes  of  delav ;  and  the  dates 
of  the  next  two  sittings  of  the  court  to  which' it  is  sought  to 
have  the  action  transferred  shall  also  be  shown. 

(4)  The  order  shall  direct  at  what  sittings  of  the  court  the  Ori.t.nd 

on  Rhnll   rto  ^rtoA     oiiUjA..i  i_   _ti   _^_i.i        *  "inera  tu 


action  shall  be  tried,  subject  to  all  rights  of  postponement  asCr"- 
in  other  cases,  and  shall  be  attached  by  the  clerk  to  the  sum-mitVX 
mens  and  other  proceedings  in  the  action,  and  he  shall  forth-  ''"''■ 
with  transmit  them  to  the  clerk  of  the  court  to  which  the 
action  is  transferred,  and  enter  a  minute  thereof  in  his  pro- 
cedure book. 

(6)  Upon  receipt  of  the  order  and  other  papers  by  the  To  be  en- 
clerk  of  such  last  mentioned  court  he  shall  enter  the  action  and  ""^J" 
proceedings  in  his  procedure  book.  IS 

(6)  All  the  papers  and  proceedings  in  the  action  thereafter  Style 
shall  be  intituled  and  carried  on  as  though  the  action  had  origin- 
ally been  entered  in  the  last  mentioned  court, 

(7)  The  defendant  shall  forthwith  serve  a  copy  of  the  Order  to 
order  upon  the  plaintiff  or  his  agent.    10  Edw.  VII.  c.  33,  s.  77.  "•■■«• 
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KXTKRIXO    ACTION    IN    DIVISION    WHERE    MONEY    PAYABLE. 

Debt  or  KoB«r  P«jraW«.— Thi«  section  is  only  applicable  to  Mieh 
i-lHims  nil  are  suable  under  sectioD  62,  sub-aection  1  (d).  The  "  debt  " 
itself  nnwt  exceed  *100.  When  a  note  was  given  for  »99,  and  at  the  time 
of  suit  »24  had  Rccnu-d  for  interest  since  the  maturity  of  the  note,  it  was 
heKl  that  the  suit  did  not  come  within  this  section.  The  $24  was  not 
payable  except  as  damages:  Re  Brazill  v.  Johns,  24  O.  R.  209;  and  se« 
notc8  to  section  62.  But  where  two  promissory  notes,  each  under 
»1(M>.  but  amountinc  to  over  that  sum.  are  sued  in  one  action,  the 
section  applies:  Union  Bank  v.  Cunningham,  1  O.  W.  R.  432.  distin- 
guishing Brazill  t.  Jfrfins. 

l^e  words  "debt  or  money  payable"  are  not  identical  with  thosi 
used  in  section  62    (1).  but  they  mean  substantially  the  same. 

Abj  Plaea  Naned  Therein.— Any  form  of  words  employed  by 
he  parties  which  reasonably  indicate  a  particular  place  of  payment  would 
fw  within  this  section.  A  bill  or  note  payable  "  at  the  Banit  of  Montreal, 
Toronto. '  or  at  the  office  of  the  payee  or  any  other  person  in  any  par- 
ticular place,  without  further  words  of  designation,  would  be  within  th« 
section. 

M«r  be  BrooBbt.— The  plaintiff  has  the  option  of  bringing  the 
action  in  the  court  for  the  division  in  which  place  of  payment  i»  situate 
See  Interpretation  Act,  R.S.O.  1914,  c.  1.  s.  29  (s)  ;  R.  v.  Bishop  of 
Oxford.  4  Q.  B.  D.  at  p.  554;  Cameron  v.  Wait.  3  A.  R.  173,  per 
Harrison,  C..T.  The  general  jurisdiction  of  the  court  is  unaffected  by 
this  section.  Prohibition  will  not  be  granted  if  the  judge  refuses  to 
transfer  the  action,  the  word  "may"  being  permissive:  Ite  Black  v 
Johnston,  5  O.  W.  N.  968. 

The  Court  has  a  discretion  to  refase  prohibition  even  when  an 
action  is  brought  in  a  Division  Court  having  no  jurisdiction,  and  will  do 
so  when  there  has  been  inexcusable  delay  on  defendant's  part  and  ha 
does  not  disclose  any  really  meritorious  defence:  Re  Canadian  Oil  Com- 
panies \.  McConnell,  27  O.  L.  R.  549 ;  see  also  Re  Mitchell  v.  Boyle,  4 
O.  \\ .  X.  725.  where  prohibition  was  granted  notwithstanding  some 
delay  in  applying;  and  McDonald  Thresher  Co.  v.  Stevenson.  4  O.  W.  N. 

MIcht  Hmve  Been  Broncbt. — As  to  what  division,  see  notes  to 
Hection  72. 

Where  a  division  court  becomes  seized  of  the  right  to  entertain  a 
claim  under  this  section,  it  would  possess  that  right  until  the  close  of 
the  case :  Haldan  v.  Beatly,  43  U.  C.  R.  614. 

Where  the  action  was  brought  in  the  wrong  court,  in  a  case  not 
within  this  section,  it  could  not  be  transferred  to  another  court  under 
this  section,  and  prohibition  was  granted  against  the  court  to  which  the 
case  was  transferred,  without  prejudice  to  the  right  to  an  order  of  trans- 
ference under  section  79:  In  re  Frost  v.  McMillen,  2  O.  L.  R.  303; 
McDonald  Thresher  Co.  v.   Stevenson.  4  O.  W.  N.  732. 

8nb-aeotlon  (2). — The  application  is  to  be  made  by  the  defendant, 
or.  if  there  be  more  than  one.  by  or  on  behalf  of  all.  to  "  the  judge  of  the 
w»urt  in  which  the  action  is  brought."  The  clerk  would  be  entitled  to 
the  same  fees,  of  and  about  the  order,  as  he  would  in  other  matters. 

The  application  must  be  made  within  the  time  limited  for  disputing 
the  plaintiff's  claim,  viz. :  eight  days  from  the  day  of  service  of  the  sum- 
mons, when  the  defendant,  or  one  of  the  defendants,  resides  within  the 
county  in  which  the  action  is  brought,  or  within  12  days  if  none  of  the 
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IheMo;  or  wjlhio  1.1  d.,.  If  ,„,M  out  of  Ontario:  .w-iion  7.-,  (2) 
i°'  '"?''  <"'  ■>»  !>»»"!■■  to  folarec  this  time :  S^rjeunt  v.  Dalf.  2  Q.  B.  n 
KSS;  tiadaon  v.  Tooth.  3  Q.  B.  D  40;  Barker  t.  Palmer,  8  Q  B  D  n 
reported  more  fully  In  30  W.  R.  ISO;  «ee  R.  v.  Murray,  27  It  T  R  134-' 
R.  V.  The  O  W  By.  Co.,  .12  IT.  V.  R.  506;  and  ca«,  c' teil  0   •.  li.  p.  »,: 

D.  lOI ;  «e  Went  SImcoe.  1  E.  C.  128 ;  Be  McLean  v.  Oagoode.  30  OR.  430. 
nil..,  ^'""'1.'  '  °"""''  ■*■'■'"•  °'"'"°»  'seluaive  of  the  day  of  aenlce: 
■S-,  \T  "Z  ^,'"""-  ^-  A.  *  K.  835:  Rotjlnaon  ,.  Waddln,ton.  13  Q.  B. 
I.i3;  Mitchell  V.  Foater.  12  A.  &  E.  472;  Stroud,  880;  RadelllTe  v. 
Batholomcw,  181)2.  1  Q.  B.  181.  Sec  al.o  Kennedy  ;.  Pnreell!  l4 
S.  C,  R.  4,1.1.  aa  to  comi.iitallco  of  time. 

.1.  X°l  '"'i"™':."  "  »"""°"""  »"«  Mfved  on  the  10th  day  of  the  month 
the  ISIh  and  22nd  would  reapectively  be  the  la»t  daya  for  the  application. 
It  the  last  of  such  daya  fell  on  a  holiday,  then  the  application  could  be 
made  on  the  followini  day;  Inter.  Act,  R,S.O.  1014  c  1  a  28  (h)  Aa 
to  holidays  «ee  notes  to  section  lOB.  It  the  last  day  should  fall  on  a 
.Monday  which  happened  to  be  a  holiday  by  virtue  of  Inter.  Act  s  29  (1 1 
which  prm-ide.  thatlf  another  holiday  tails  on  Sunday  the  next  lollowins 
day  shall  be  a  holiday  in  Ilea  thereof,  such  Monday  would  also  be 
excluded. 

Should  the  judge  be  away  from  home  and  the  defendant  be  unable 
tor  that  reason,  to  apply  on  the  last  day.  it  would  be  sufficient  for  him 
to  leave  the  papers,  on  which  he  rested  his  application,  with  the  clerk 
or  at  the  judge's  chambers  within  the  proper  time,  and  then  his  opplica- 
tion  could  be  considered  aa  "made;"  See  R.  v.  Allen,  4  B  &  S  01,1- 
Benidge  v.  Filigerald,  L.  R.  4  Q.  B.  630:  Bain  v.  Oregory,  14  L.  T  601- 
Lewis  V.  Calor,  1  F.  &  F.  308;  Hughes  v.  Griffiths,  13  C.  B.  N  S  334  ■' 
o''b  i?«^-  """*=«■!'=■  "  C.  B.  N.  S.  301;  Christopher  T.  Croll,  l('i 
U.  B.  D.  60;  Re  Sweetman  and  Ooageld,  13  P.  R.  2W>        ,rris  v.  Meyers. 

„r  J!^^*'*"  °,f  *"^»**»  0«MnUlr-The  formel  requirements 
ot  amaavita  generally  in  division  courta  are  regulated  by  Rules  42  to  SO 
inclusive.  An  affldavit  must  contain  the  words  "make  oath"  for 
although  the  jurat  certilies  that  the  deponent  was  sworn,  it  will  not  b^ 
•uBicient  unless  the  affidavit  states  that  he  makes  oath :  Allen  v  Taylor 
L.  R.  10  Eq.  52  It  should  be  divided  into  paragraphs  and  numbered' 
eonsecutively,  and  should  state  concisely  the  sources  of  knowledge  or 
belief.    The  requirements  of  Rules  42  to  .10  should  be  closely  followed. 

The  affidavit  in  this  case  must  be  made  by  the  defendant  or  his 
agent :  but  an  affidavit  of  a  solicitor's  managing  clerk  is  insufficient 
unless  It  states  he  has  some  particular  charge  of  the  suit:  Elmslev  V 
Gosgrove,  8  I'.  R.  164.  If  the  sources  of  knowledge  are  not  given  It 
18  necessary  to  distinguish  between  facts  within  the  knowledge  of  the 
leponent  and  those  believed  by  him.  and  in  the  one  case  to  set  forth  his 
means  of  knowledge,  and  in  the  other,  the  sources  of  information- 
Itule  45 

ABi  .  ..hould  be  drawn  up  in  the  first  person  and  should  state 
the  nam  full  of  the  deponent,  and  his  description  and  true  place  of 
abode;  Rule  43.  An  affldavit  sworn  in  the  I'uited  Slates,  though 
expressed  in  the  third  person,  was  received  ;  Re  Husband  12  L  T  401  ■ 
Blamey  v.  Blarney,  1902  W.  N.  138. 

An  offldavit  giving  only  the  initials  of  deponent's  second  name  is 
regular;  De  Forrest  v.  Bunnell,  13  U.  C.  R.  370. 
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Should  the  pa.tiea  be  described  in  the  nummoDi  by  ioitiali  or  by  a 
wrong  name,  the  affidavit  may  also  use  sacb  initials  or  wronfr  name : 
De  Forrest  t.  BuDnell.  15  U.  C.  R.  370 ;  Sims  v.  Prosser.  15  M.  &  W. 
151 :  Hodgson  v.  May,  7  D.  &  L.  4 ;  R.  v.  Sheriff  of  Surrey,  8  Dowl. 
670;  Beancbamp  t.  Cass.  1  P.  R.  291.  The  deponent  should  sign  his 
usual  signature,  and  if  he  does  so.  It  is  no  objection  that  it  does  not 
correspond  with  the  name  given  in  ihe  affidavit:  Folger  v.  McCallum, 
1  P.  B.  352 ;  Hands  v.  Clements,  11  M.  &  W.  818. 

The  signature  maj  be  In  a  foreign  character:  Notham  v.  Cohen,  3 
Dowl.  37a 

The  description  of  a  person  is  that  which  t.'lla  what  he  Is,  and  when 
a  statute  required  the  name,  place  of  abode  and  description  of  a  person 
to  be  given,  and  only  the  name  and  place  of  abode  were  given,  it  was 
held  to  be  a  total  omission  of  the  description:  R.  v.  Tugwill.  L.  B.  S 
Q.  B.  7M.  "  Gentleman  "  is  not  a  proper  description  of  a  deponent  who 
hag  any  office  or  occupation:  Allen  v.  Thompson,  1  H.  ft  N.  15:  Adams 
v.  Graham,  33  L.  J.  Q.  B.  71:  Bx  parte  Hooman.  L.  B.  10  Bq.  03; 
Broderick  v,  Scole,  I^.  B.  6  C.  P.  98;  bu;  is  of  a  person  who  never  had 
any  occupation :  Gray  v.  Jones,  14  C.  B.  N.  8.  743 ;  or  who  is  out  of 
employment:  Moorewood  v.  South  Yorkshire  Ry.  Co.,  3  H.  &  N.  798; 
Smith  T.  Cheeso,  1  C.  P.  D.  60 ;  but  is  not  a  proper  description  of  a 
solicitor's  clerk :  Beales  v.  Tennant,  20  L.  J.  Q.  B.  188,  even  though  he 
had  previously  been  a  solicitor:  Tuton  v.  Sanooer,  3  H.  &  N.  280.  A 
deponent  who  had  been  a  contractor  and  financial  agent  may  be  properly 
■o  described  though  not  actively  engaged  in  such  business :  Sharp  v. 
Brown,  38  Ch.  D.  427.  A  ship  broker  may  be  described  as  a  "broker:" 
Gujen  V.  Sampson.  4  F.  &  F.  074;  but  a  stock  broker  could  not  be 
described  as  a  stock  exchange  broker :  Re  Levy,  30  L.  T.  N.  S.  317.  A 
clerk  in  the  admiralty  is  properly  described  as  a  "government  clerk:" 
Grant  t.  Shaw,  L.  R.  7  Q.  B.  700.  A  schoolmaster  is  not  properly 
described  as  a  "  tutor :"  Lee  v.  Turner,  20  Q.  B.  O.  773.  A  clerk  to  an 
accountant,  who  sometimes  did  boiiness  on  his  own  an.or.it,  was  suffi- 
ciently described  as  an  accountant:  Brigga  v.  Boss.  L.  R  3  Q.  B.  268: 
but  a  clerk  in  an  accountant's  department  of  a  railwir^y  company  would 
not  l)e  truly  described  as  accountant :  Larchin  v.  North  Western  Deposit 
Bank,  L.  R.  10  Ex.  04. 

The  place  of  abode  should  be  that  at  the  time  of  making  the  affidavit : 
Butler  V.  0*NeUl,  4  C.  P.  D.  364.  The  place  of  business  of  the  deponent 
or  of  his  employer  is  sufficient :  Attenboroogh  v.  Thompson,  2  H.  &  N. 
559:  Blaokwell  v.  England,  8  E.  &  B.  541 ;  Simmons  v.  Woodward, 
1892,  A.  C.  100. 

If  an  action  has  been  commenced  the  court  and  style  of  cause  must 
be  placed  at  the  head  of  every  affidavit  intended  to  prove  any  fact 
therein :  Rule  43,  and  In  a  contemplated  action  it  la  proper  to  entitle 
the  affidavit.  "  In  the  matter  of  a  contemplated  action :"  Young  v. 
Brassey,  1  Ch  D.  277.  If  there  is  a  cause  in  court  and  the  affidavit  is 
not  entitled  therein  it  la  bad,  because  no  perjury  can  be  assigned  on  It : 
Re  Burrowes,  18  C.  P.  602.  The  jurat  to  an  affidavit  made  by  more  than 
one  person  should  give  the  names  of  all  the  deponents,  but  if  taken  at 
one  time  by  the  same  officer,  he  may  state  that  it  was  **  sworn  by  both 
(or  all)  of  the  above  named  deponents:"  Rule  44.  The  following  form 
may  be  used :  "  The  above  named  deponents,  A.  B.  and  C.  D.,  were 
severally  sworn  at  Paris,  In  the  county  of  Brant,  this  day  of 

19     ,  before  me,  E.  F.     A  Commissioner,  etc." 

If  Bworn  by  an  illiterate  or  blind  person  the  officer  should  state  in 
the  jurat  that  the  affidavit  was  read  in  his  presence  to  the  deponent, 
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lh«t  the  deponent  reemed  pot^ectly  to  undenitanil  It,  and  that  the  dencjo-  Uc  77 
ent  made  hl>  alunature  in  the  iire«.nce  of  the  oOcer.     If  thia  i>  not  done 
the  affldavit  cannot  be  received  In  evidence,  nnleaa  the  jiidne  U  aatiaSed 
that  the  aadavit  was  read  to  and  waa  underatood  by  the  deponent: 
Kule  4u. 

H  Ihcre  are  interlineation!,  allerationa  or  eraaurea  in  the  jurat  or 
in  the  body  thereof  the  affidavit  cannot  be  nied  without  the  leave  of  the 
judie;  Kule  48;  unleaa  the  alteration,  interlineation  or  eraaure  la  ini- 
tialed by  the  olllcer  takinit  the  affldavit:  ibid.  But  a  clerk  or  baUlff 
would  have  no  authority  to  accept  an  affldavit  havini;  an  alteration, 
interlineation  or  eraaure  in  it  without  firat  applyinj  to  the  judee  tor  the 
neceaaary  leave  to  nae  it.  If  endoraed  by  the  judltc  a»  followa:  "  Uavo 
la  hereby  niven  to  read  and  make  use  of  the  within  affidavit,  notwith- 
Btandiug  the  interlineation  (alteration  or  erasure)  therein,"  it  will  be 
sufficient. 

An  affldavit  sworn  before  a  notary  public  in  Ontario  need  not  now 
bo  authenticated  by  bia  seal  ot  office:  R.S.O.  lOH.  c  IGO  a  8 '  previ- 
Snth  It"  VIt'f   h"*""'  •  °°'''  '■  SP'iss'"".  "  C.  I..  T.'  58 ;  Ryan  v. 

A  clerk  or  commissioner  in  taklni!  an  affidavit,  ahould  subscribe  not 
only  hia  name,  but  the  word  "  Commiasioner  "  or  "  Comr."  or  "Clerk" 
aa  the  case  may  be :  Pawson  v.  Hall,  1  P,  R,  294 ;  Brelt  v.  Smith,  1  P  R 
309 ;  Babcock  v.  Mun.  Council  of  Bedford,  8  C.  P.  527, 

If  sworn  in  a  forelcn  country,  and  that  fact  Is  duly  certiSed  to  the 
abaence  of  the  alcnature  of  deponent  haa  been  held  no  objection-  Be 
Howard;  Be  Ashcroft.  L.  K.  9  C.  P,  34T;  but  if  the  aimialnre  of  the 
commissioner  were  omitted,  the  affidavit  would  not  be  received;  Nisbet 
V.  Oock,  4  A.  R.  200.  Present  Rule  43  peremptorily  requires  that  (he 
affidavit  *'  shall  be  aigned  "  by  the  deponent. 

Affidavits  purporting  to  be  sworn  on  a  day  not  arrived  are  void  •  Be 
Robertaon,  5  P.  R.  132. 

The  jurat  may  be  referred  to,  to  explain  the  date  ot  a  fact  deposed  to 
In  the  affidavit:  Lyman  v.  Brethom,  2  Cbamb.  R.  108. 

The  presumption  of  law  la  that  an  affidavit  is  in  the  same  alate  as 
when  it  was  awom,  aa  to  alter  it  is  an  act  of  fraud  and  misconduct  which 
will  not  be  presumed ;  R.  v.  Gordon.  Dears.  C.  C.  58G. 

An  affidavit  purporting  to  be  "  sworn  before  at,  etc.,"  omitting  'be 
word  "  me, '  held  anfflcient ;  Martin  v.  McCbarles,  25  TI.  C.  R.  270  ■  but 
where  the  words  were  "  sworn  at.  etc.,"  omitting  "  before  me,"  it  was' held 
Insufficient:  Archibald  v.  Hubley,  18  S.  O.  R.  116.  For  forms  of  general 
bending  and  conclusions  of  affidavits,  see  Form  16 :  Rule  .17 

ASdaTlta  Hot  to  bt  Bworm  Boton  SoUdtor  or  Acoat  of 
Pwrty.— No  affidavit  In  any  action  in  a  division  court  sworn  before  the 
■olicitor  or  agent  ot  the  parly  on  whose  behalf  it  was  made  or  before  the 
clerk  or  partner  of  such  aolicitor  or  agent  shall  be  read:  sec^on  120  (2^  • 
Rule  50.  V   /  , 

For  officers  before  whom  affidavits  may  be  sworn  see  Section  120 

Soinialtoi  o»  ABdaxit  nador  Sectioii  77  (3) It  is  par- 
ticularly to  be  noted  that  the  affidavit  must  state  the  sii  distinct 
facts  enumerated  in  sub-section  3.  The  omission  of  any  one  fact 
would  be  fatal  to  the  application  even  it  all  the  necessary  facts  are 
sworn  to,  the  Judge  has  yet  a  discretion  to  rcfose  the  application  •  Be 
Black  V.  Johnston,  5  O.  W.  N.  968. 
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By  Wkom  <ka  AAdaTit  aivst  b*  Mud*.  *«.— The  provinioQ  in 
m-ction  77  (3)  iH  ItnperHtlvr,  and  an  affidavit  of  the  applicant  or  his  aneot 
muBt  b«  produced.  An  amdavit  by  th«  ajtent  is  now  aufficivot  without 
nny  rfasoiiH  being  given  for  its  not  being  made  bj  the  defendant. 

NotlM  to  PlatBtiC— The  statute  does  not  expressly  or  impliedly 
■tate  that  the  order  can  be  aade,  ec  parte.  It  if  submitted,  therffore, 
ihat  the  plaintiff  sbotiltl  have  an  opportunity  of  nhowing  cause. 

"  It  ia  one  of  the  first  principlei  of  justice  that  no  man'K  rights 
shall  be  adjudicated  upon  without  giving  him  an  opportunity  of  being 
heard  In  support  of  them :"  per  Willes,  J..  Thorburn  v.  Barnes,  L.  R.  2 
C.  P.  at  p.  401;  see  Fisher  v.  Keane.  11  Ch.  D.  353;  B*  parte  Tucker, 
He  Tuclier.  12  Ch.  D.  308;  R.  v.  I^w.  27  I*.  C.  R.  260. 

No  provision  is  made  for  the  costn  of  the  application,  so  that  raily 
costH  of  the  ordinary  fees  of  the  clerk  and  bailiff  und»r  the  tariff  would 
be  allowable.  Should  one  of  the  parties  die  during  the  consideration  of 
the  application,  the  judge  could  still  make  the  order,  dating  it  as  of  the 
day  of  the  argument :  Ward  v.  Vance,  3  P.  R.  210. 

Tortkwltk  Timm>Hit.-^The  duty  of  the  clerk  In  this  respect  is  im 
peratlve,  and  his  wrongful  refusal  could  be  followed  by  mandamus:  R.  v 
Fletcher.  2  E.  &  B.  270 ;  Re  Linden  v,  Buchanan,  20  U.  C.  R.  1,  and  It 
wotild  probably  be  granted  with  costs :  R.  v.  I^angridge,  24  L.  J.  Q.  B.  73. 

Aa  to  the  meaning  of  the  word  "forthwith"  see  notes  to  section 
-•0  (2).  When  an  act  is  one  which  is  capable  of  being  done  with- 
out delay,  no  delay  can  be  permitted :  per  Jessel,  M.R.,  Re  Southam, 
Ew  parte  Lamb,  19  Ch.  D.  «0.  See  also  Furber  v.  Cobb,  18  Q.  B.  D.  4»4, 
at  p.  504:  I-ove  v.  Fox,  15  Q.  B.  D.  679,  per  Bowen,  L.J.  It  means 
"  speedy  and  prompt  action  and  an  omission  of  all  delay :"  per  Cockburn, 
C.J.,  R.  V,  Berkshire  (Justices),  4  Q.  B.  D.  460.  In  matters  of  proce- 
rture  it  sometimes  means  within  twenty-four  hours;  Morton  v.  Bank  of 
Montreal,  18  C.  L.  T.  157.  Where  a  consequence  is  *'  forthwith  "  to 
follow  an  event  it  imperatively  excludes  a  time  within  which  something 
else  may  be  done  inconsistent  with  that  consequence,  as  when  a  statute 
says  that  on  the  resignation  of  a  corporate  officer  the  town  council  shall 
"  forthwith  "  declare  the  office  vacant,  the  re8ignati(m  cannot  be  with- 
drawn :  R.  V.  Wisan.  14  Q.  B.  D.  908. 


r. — The  plaintiff  must  pn  liiy  the  clerk's  costs,  other- 
wise he  would  not  be  obliged  to  enter  the  suit:  see  section  40. 

It  is  submitted  tbat  the  defendant  would  have  the  same  lime  for 
disputing  the  plaintiff's  claim  as  if  the  Bummons  had  been  originally 
Issued  from  the  court  to  which  the  action  is  removed,  unless  the  judge 
by  his  order  should  prescribe  the  time  for  entering  the  defence. 

*'  Torthirttk  Cava*  to  bo  SorTodt "  see  note  supra  as  to  meantog 
of  "forthwith." 

If  the  order  is  not  taken  out  or  acted  upon  the  defendant  would  lie 
taken  to  have  abandoned  it:  Kenny  v.  Hutchison,  6  M.  &  W,  134; 
Belcher  v.  Goodered,  4  C.  B.  472 ;  Normanby  v.  Jones.  3  D.  &  I  143 : 
Kerr  v.  Douglass,  26  U.  C,  R.  307 ;  4  P.  R.  102 ;  Morley  v.  B*nk  of 
B.  N.  A.,  10  U.  C.  L.  J.  128;  Ferguson  v.  Elliott.  7  P.  R.  7:  Kelley  v. 
Wade,  14  P.  R.  13;  MoIsods  Bank  v.  Dillabaugb.  13  P.  R.  312. 

If  the  order  be  waived  or  abandoned  it  is  not  necessary  to  set  it 
aside :  Re  Wilson  and  Hunter,  9  IT.  C.  L.  J.  133. 


NOTICE    BISI'ITIXO   JllllsDICTIIlX. 


ord..r  „.der  the  latter  .cctlon  :  S,  F™?V  MeMmet"  O.  Tt  lm"° 

« .™r?;'77rL"r.'"  *""","""'  i' "  •<>  >«  ■.".i™. ..,.;".  ls- 
..e  Si:zt:r.vz\s'V\!^:  """"■ "'"  "■"•'■  -  ---^  -^ 

iVo/iVf  IC/iere  Jurisdktion  DinjmleJ. 

»>,„?■  ^y"""",  '  ')''I™'!«"*'  "'  «  garnishee  intends  to  contest  N„.ic 
the  tem  orial  jnnsd.ot.on  of  the  oourt,  he  shall  leave  with  the^l;?- i- 
clerk,  w,  hm  eight  days  after  the  day  of  service  of  the  summons  I^^'S? 
on  Inm  (where  the  service  is  required  to  be  ten  days  before  the??"""' 
r»hZ';."  *"'"".  *"'^'-  ^"y  "ft"  the  day  of 'such  servit '"'""^'" 
uhere  the  service  is  required  to  be  fifteen  or  more  days  before 
the  return),  a  notice  in  writing  that  he  disputes  the  juri,  'ic- 
tion  of  the  court    and  the  clerk  shall  forthwith  giv  notice 
then-of  to  the  plaintiff  or  his  agent  in  the  san„  way  as  notice 
of  defence  ,s  given,  and  in  default  of  such  notice,  the  jnrisdic- 
n    f         ™«W''red  as  established  and  determined,  and  all 
proceedings  may  thereafter  be  taken  as  fully  and  effectuallv  as 

io  ^"vTi.  c  at"  ?r'''  ™'™'  "' """  '"  "^''  '""'■ 

l>«f.«d«»t.— This  Indadea  primarr  debtor:  settloD  2  (d) 

smsmsm 

P-  Oa,.S?-c.j.fp^„  "v'  ZWn    ft  N°"™'    «  t  "■  "f."-  *"• 

14  L   T   rtoi-    amJi         \V  ,    .      .      *•  *  ^-  ^^'  Bain  V.    Gregory, 

L.  T.  flOl,   AldndgP  V.  Medwin.  L.  R.  4  C.  P.  464 ;  Allen  v.  Geddes! 


176 


DUrUTINO  JUEISDIOTIOH. 


li 


L.  It.  .%  C.  P.  201.  Rul*  30  reqiilm  that  the  notice  dUpiittng  tlin 
juriwIit'tloD  muit  itKte  the  groundK  at  Biich  illipute.  otberwiso  tlie  Juilg* 
may  unlcr  Judpnciit  to  be  entRrptl.  It  U  ezpreMljr  proTlded  by  tfaU 
■evtion.  and  alio  by  mcUdd  tC.  that  the  notice  inuit  be  lo  writing. 

If  the  garnlihee  dliputee  the  Juriedlcllon  but  the  primary  debtor 
doei  not  tod  the  plaintiff  abandona  all  claim  againat  the  garolibee  pro- 
hibition will  not  lie:  Boyd  r.  Sergeant.  10  O.  W.  R.  877. 

For  form  of  notice,  ace  Form  13   (10). 

No  affidavit  ia  now  rrquired :  Mitchpll  v.  Doyle,  4  O.  W.  R.  72S. 

Lmit*  irltk  tk*  Olsrk. — See  notea  to  section  08,  aub-iectlon  1. 

Wltklm  Blckt  D»7fl.— See  notes  to  wctioo  08.  The  time  for 
giving  notice  cannot  be  extended :  Re  McLean  v.  Uagoode.  .(0  O.  R. 
430;  noted  to  section  123;  nor  abridged:  Ilamllton  P.  ft  L.  Socy.  v. 
McKim,  13  P.  R.  12S.  And  the  Judge  cannot  after  the  expiration  of 
the  time  limited  by  the  atatute  grant  leove  to  file  the  notice:  Re 
McLean  v.  Oagoode,  30  O.  R.  430. 

Fertkwltk. — See  notes  to  section  20  (3).  As  to  the  .eiiuirp- 
mentfl  of  this  notice,  see  section  82;  notes  to  sections  102  and  103. 
The  defendant  la  also  required  to  leave  his  address,  or  that  of  bii 
solicitor  or  agent,  with  the  clerk :  Rule  84. 

IMapmtiMB  th«  Jmrladlotlaa  of  tka  Co«rt.— Statutes  relating 
to  the  practice  and  procedure  of  a  court  only  spply  to  matters  within  Ita 
Jurisdiction :  Ahrens  v.  McGillegat,  23  C.  P.  171. 

The  necessity  of  a  notice  disputing  the  Jurisdiction  only  arises 
where  '*  the  territorial  Jurisdiction  "  is  dlqiuted,  i.e.,  where  the  cause  Is 
one  triable  in  some  division  court  If  it  is  beyond  the  jurisdiction  of 
any  division  court  and  is  only  suable  In  some  higher  court  no  notice 
need  be  given :  Mead  v.  Creary,  S  P.  R.  374 ;  32  C.  P.  1 :  Manufacturers 
and  Merchants  M.  F.  Ins.  Co.  v.  Campbell,  1  C.  L.  T.  134 ;  Re  Knlgbt 
v.  Medora.  14  A.  R.  112:  Graham  v.  Tomlinson,  12  P.  R.  307. 
See  notes  to  section  75.  Should  It  be  impossible  for  a  party  to  leave 
with  the  clerk  a  notice  disputing  the  Jurisdiction  owing  to  the  clerk's 
absence  or  a  like  cauae,  the  party  would  not  be  debarred  of  his  right : 
see  notes  to  section  77,  sub-section  2.  And  If  the  clerk  omitted  to  give 
the  notice  required,  neither  party's  rights  in  the  suit  would  be  prejudiced 
by  it.  Should  the  clerk  refuse  to  perform  any  part  of  bis  duty  in 
regard  to  such  notice,  its  performance  could  be  enforced  by  mandamus: 
notes  to  section  61,  title  "  Mandamus."  And  the  omission  by  the  clerk 
to  do  so  would  render  him  liable  for  any  damage  either  party  could 
prove  he  had  sustained  in  consequence  of  such  default :  Parks  v.  Davin, 
10  C.  P.  229 ;  H«nly  v.  Mayor  of  Lyme-Regis.  5  Ring.  108 ;  Ferguson  v. 
Earl  of  Kinnoul,  0  CI.  &  F.  251 :  Rogers  v.  Dutt,  13  Moo.  P.  C.  200 ; 
Carey  v.  lawless,  13  U.  C.  R.  285.  An  action  would  also  be  main- 
tainable against  hia  sureties  on  their  statutory  covenant:  Nerlich  v. 
Mallory,  4  A.  R.  430;  notes  to  section  26. 

FroUbltlon  Skall  N«t  lie.— These  words  in  the  former  Act 
are  omitted  from  the  present.  They  were  Introduced  in  the  fuimer  Act 
to  neutralize  the  effect  of  Clarke  v.  MacdonBld,  4  O.  R.  310.  which 
was  founded  on  the  English  case  of  Oram  v.  Breary,  2  Ex.  D.  347,  which 
case  was  overruled  by  Chadwick  v.  Ball,  14  Q.  B.  D.  855. 

In  Defanlt  of  >nek  Xetioo. — Tliat  is  the  notice  disputing  th<> 
Jurisdiction. 


™..";uy:,,!:j:,,;:!'r:::;  ,;;,;■■:,;;;;'■ ™i,m,„vo  „„.,. 

the  next  .ittin^,        l*^  „u  ,  1„  !  '""  °"  "'°  "^'  '"  '"«'  " 
"r  nmr,.  nf,..r  l,e    '„,.,;  ,  *  ™"»»"»  »ix  clear  .lav, 

after  „eeivi„«  t,/;:;^:  i^.^z  ;:^: :!"'  ""'-^^i' 

by  registered  post  of  ti.e  date   l,n  r  ,        T     "^  *'"'"■  "K'nt" 

«ant  of  Jiiriidicllon  mnv  J^JZTl     i  '""  '"  ""»'  ""'I""!-    TF„. 

2«.  ^'  ''•  •'•  "■>■  Spsnwr  r.  \Vri«ht,  37  C.  I..  J. 

one  verj-  ''"^'wntT/'r'u^;^'^];!^'!!;''""';™  °^^  JurWicdon  fl 

ll..t  .n  .clion  l.a,  b/,„  bro„rt     n  !.,.  '1.','°"  ">>•»""  It  I.  found 

".-fn'rr:*V'^fr„,^r.:^-^hT°;r,?,'!.."""  i-^  •^■t  ■•<  '^^ 

I'mplate,!  ,„  application  W„,  LT  n  ,  "r'"'""""  i«  "  '-«'t  ooii- 
t™n»f,.rnf,l  to  ••,„„„  „,|,p,  ^'"  ..""'"  «"«  ""^ortf  to  Imvo  tbo  notion 
""de  by  tho  defendant  prjhlbi  .'n  wA  ro/nlH""  »°"S''""'"  """  "« 
Ffrton,  9  c.  L.  T.  480.  afflrm™  V  p  AlvTT  w  ^^'"'"■'  '•  '*'«•'- 
'«)  :  followed  in  Bo  Ilm  v  HUk,  28  O  "''^'''?""'/'oTt,  22  O.  H.  5S8 
John.,  24  O,  R.  200,  had  deci  ed  o^»~-  ''i*',!"'""'"*'"  "'  "'"•  v. 
"■H-J  not  apply  ,„  tr;„,f„  thToL  ,L  «;, '""''''°'  ,""■«  <l>e  def.n.an 
forrocl  to  tlio  propor  oonrf  n™  h  t  °^'"  "'  '""'•>'  'be  ohm  tran«- 

4  0.    V   V.oT(.nndinffo.MS.l,eUvV),l  4  n  'l^lPif"'  "■  ''"""'■ 

•-<"*■"" In  aooordunoe  with  Br , "in         T,^'  "'  -^^  ^-^-  "'-  <«■■   » -« 

«ii«  iranted  wben  the  dofond?,,,;  fii    i  ,""'■  '"""'•  ""'1  ition 

'1-n  to  try  tho  "i.e"„lTho,",:"H,;    ""''•''  •""""'""  "  ""    -'•I       '- 
..n  application  ,o  tl.o  ind,,.'^!!       ,      'or     .."r"  ''M"-    '""';'""  """"' 
D.C.— 12 


1:7 


••C.  79. 

When 
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178  rnANHKKimiNo  acthin  tNTtiiiiii  in  WIUIXll  IIIIBT, 

■m.».  Ibit  a  ikfrndiiil  mw  .M>lr  I"  tW  Judn  o(  •  dlvLLm  nmrt  t.ir  tr«ii»l<r 
l»f..re  .iiplylu  t..r  |>r..l.ibill.>ii :"  llrlll..D.  J.  In  «f  Jlllrhrfl  ..  l>oiW. 
npra.    Ths  i-U«iir'»  In  n.  TO  (1)  nrf  r.ni«rki-l  i>n  In  lliiw  I'lior.. 

F.ir  rami  .howlni  wlwn  a  di«<rfli..n  will  be  mrclii-il  aaalnrt 
■rnnlinf  an  al>|>lli'all"n  f.ir  iiroblblllim,  •■•f  "  I'mhlblllun,  o«(r;  He 
MItehrfl  T.  ItoxK  4  O.  W.  N.  p.  TJ7. 

I(  the  JuilB-  iktiln™  to  Irjr  tbr  .inralliin  iit  jiirlri<llill..iii  or  «lv«  a 
»ruM  ikoUliin  upon  It,  |.r..blbllliin  will  be  ir«nl»d :  H»  rbom|.«in  v. 
Ilij,  52  O.  R.  !1S3 ;  20  A.  U.  371). 

A  imnilab™  pniffedlni  unjep  iK-llon  l.Ml  li.  an  '■  ai-il.m  '  wUhln  lli« 
mnnlDi  ol  IbU  lecllon  and  mar  b«  irannfrpml  (mm  a  wr.m«  to  a  proiwr 
illvl.lon:  Re  Mi<'nbe  v.  Mlilillrton.  2T  O.  R.  170.  Mrtl.m  2   (1.  a.) 

Knlicm  78  eipPfialy  Inrlndm  a  "  famUbrr  "  pp.Kioilln«. 

Eltb»r  partr  may  makr  the  application.  It  tbf  Jnrl«llillon  la  dlii- 
puled  and  th«  court  \.  «ltl.«»d  tbat  It  baa  no  jurWlrtlon  tb.  plalnllir 
wouM  be  unaafe  In  taliln«  judfment :  ««  Tbompnon  v.  Ilaj.  22  O.  K.  IIM . 
20  A  B.  379.  The  Judiment  would  be  a  nulllly ;  Be  Fopbea  ».  Micbltan 
Cent.  Bj.  Co..  20  A.  B.  RM;  Keatinf  ».  (Tabam.  20  O,  R.  3<V.. 

The  order  need  not  .perlfy  the  dale  o(  tbe  alltlnna  oj  tbe  eourt  lo 
wblch  tbe  caaa  li  traniferred  at  which  tht  caae  aball  be  tried,  aa  li 
required  under  aection  77   (3). 

Fop  form  o(  notice  of  motion,  ais.  form  51  (2)  ;  tor  form  of  onler, 
form  51;  and  of  aflldnvit.  form  51   (U. 

Tbe  application  to  tranafer  may  be  made  at  any  time  before  or  at 
tbe  trial:  Rt  Tbomp».n  v.  llay.  22  O.  R.  .W.1;  20  A.  R.  37»|biit  «- 
aa  to  lacbea  of  defendnnt :  Mitchell  v.  Itoyle.  4  O.  W.  H.  p.  727.  nnil 
caaea  there  cited. 

Upsm  kek  Iwrmm  u  «k«  Jm*«a  SkaU  Ord.r.-Tbe  terma  a 
Indite  ahould  impoM  will  depend  entirely  upon  the  .IpcumalanceB  of  each 
particular  caae  Tbe  proceedlnf  la  aomewhat  analoRoua  In  tbia  reapect 
to  an  application  to  poatpone  a  trial  or  for  the  amendment  of  proceedlnia. 
In  both  of  which  caaea  the  general  .ule  la  to  Impoae  the  payment  of  coali. 

Formerly  the  power  of  tbe  Judfe  to  impoae  coal.,  In  such  caaea,  wa« 
doubted,  but  by  aection  170,  aub-aectiona  1  and  4.  that  dlBcnlty  l» 
removed. 

SffMt  of  T»»««fa».~It  la  only  upon  tbe  tranafer  that  a  ault  in 
which  jurladlction  baa  been  aucceaafully  dlaputed  becomea  'Uccti-v. 
Therefore  >  nmiabee  aummona  properly  laaued  and  eerved  will  tali'! 
priority  over  one  wblch  la  laaued  in  the  wronit  divialon  though  it  i« 
afterwarda  tranaferred  to  tbe  proper  diylaion;  Sewrey  v.  Burii,  HI 
C.  I..  T.  322. 

■■b-S«tl*m  t— Clark'a  JJmtlaa.— The  clerk  who  ia«ued  the  aum- 
mona muat  certify  to  the  court  to  which  the  caw  la  tranaferred.  In  dclail, 
all  tbe  coata  Incurred  up  to  the  date  of  tranafer,  Inclualve:  aection  70  1.1. 
He  ahould  alao  fumbib  tbe  clerk  of  the  court  to  wblch  tbe  action  .» 
tranaferred  with  the  addreaaea  of  tbe  partiea  to  the  anil,  ao  that  tlie 
latter  clerk  may  be  able  to  jlve  the  notlcea  required  by  a.  |9  (21. 

The  clerk  who  teceWea  the  papera  and  proceedinaa  la  required  to 
enter  them  in  hia  procedure  book  and  number  the  anion  In  ita  reinlar 
order  aa  It  it  were  a  new  action,  ard  place  it  on  the  li«t  for  trial :  a.  i.l 
(O)      He  la  alao  required  to  notify  the  partiea  or  their  agenta  /ortawil* 


m»x.,K„„,v„  ,,,T,„v  ,:,„„K„  ,s  „„„v„  ,,„,,,, 


K'.i 


r^'.tv;' "»"'  "■'  "'•"  "■  •'•"■.. ..  .1.1 ,„«.  .,„  ,„  „„,^  ^  „ 

tW  rorn  of  i„,i|„  „t  t,.,;.f,,.  x,,    J, 
l.Ii«.»„T»lia- 8.,  „,.,!„„  „„. 

•  Q.  B.  r..  ,„„  „. ...  «u.:"\r.;w.;'4'a  A'oSi'.''''  '•""•"•■"'• 

b«  ficludrt.  "^  ■*"  *"•  '"'IvB)  and  iba  .roiirt  d,i,  ,v..rii,l 

»*J!*^'"'^ "■■"""■""*"  '"  "•  »■  "■  '»".  <•■       .   a)  (I. 

«..  0...  „,  „,  McK., "'¥."£,."■  o  iT'rxx  "r  ^  '"■  "°^  - 

»<*  notpi  to  wtlim  JOB,  ••  II„llll.),.'  "  "'"'  »l'l'll™ble. 

H.  ».  Berk.hlre  Jul.  4  Q.  B.  D  4W  '  N.  l«  '„  '.^' "n"~"''''  '^"''' 

•nd  ^iS^rrt"!^!  .""^iTnoTlJ*.  ™l'r,  °'"''  ?*  ■'"  "'  >»•'.  P«P.M 
■Iwm  in  .„,  „,h„  m„n°°  ^\.ZJ^'°"  7.'"' 1"'  ""'"•'  >»*"•' 
r.«t.l.r.lli,otlr™»nebTn»ll^-J  »  """'L"  "■     Th,  dirk  I,  to 

«""  .i.h  th,  „,h„  P.p:«™ ,;,''.",  rzrAa'  "■'"°'"'""  ■"  "■■"""" 

.n..ml.  H,,„„M„„,'iJ^„P"''',„''J'™"'"tthe  time  the  cinim  i. 
IJe  clerk  of  the  court  to  which  tie  trLnrfle^  5"'  "°  "'''•  ■""'  »»"!'' 
the  .ult  until  hi.  coet.  tr.  „W  ■  gL'I!^/,'"  jj  °''?'  "^  °''"l!«i  to  eule, 
tl-rk  will  onlj  b.  .Mowed  tHhtrr,  foeth^'J^ilLl  °°'f  "■""»■  Each 
The  defe„d.„t.  it  I.  .ubml..^  t  ^  f '•'^'°"  1°  "■'"  «»"  court, 
■ctlon,  be  «lie„3  •„    „V™Ti  ofher  ,°h       "^  ""  ""•"  """-ferrlu,  ,h, 

-...on«.  b.d  th.  ce  J«ri'H^ri;^e'-;e;^°-r„"trprr^co''uT  ■»" 


V*tt«M  •■  SvatMOKa, 


-See  fleet  ioD  86. 


mproperly   transferring   an   nctioT^^AJ^ZT       \''!'  """"^  «"  m«de 

"•  Md.lf.inMt 
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180  WHERE  CI.ERK  OR  BAILIFF  TO  BE  SUED. 

sacio.  (-J)   A  flerk  or  bailiff  siiall  sue  or  be  sued  separately  or 

Idem.        jointly  with  another  person  in  the  court  of  any  next  adjoining 
division  whether  in  the  same  or  another  county. 

Com-  (3)  Nothing  in  this  section  sliall  prevent  proceedings  from 

bTfoSlip-  ^'^'"f?  continued  in  tlie  court  in  which  the  action  waa  brought, 
poiiitment.  where  it  was  commenced  before  the  appointment  of  such  clerk 
nr  bailiff.    10  Edw.  VII.  c.  33,  b.  80. 

■nits  by  or  scfttiut  Olevlu  or  Bailiff*.— Under  the  former  see- 
rion  <02  ID  the  old  D.  C.  Act)  the  proviaion  was  merely  permissive  ai 
regards  persons  who  may  wish  to  sue  clerks  or  bailiffs,  but  the  prohibition 
as  to  clerk  or  bailiff  suing  in  his  own  court  was  complete.  In  other 
words,  a  clerk  or  bailiff  could  be  sued  in  his  own  division,  but  he  could 
not  himself  sue  for  anything  there.  By  the  present  section  the  prohibi- 
tion is  also  complete  against  a  clerk  or  bailiff  being  sued  in  his  own 
division.  Tlic  wording  of  sub-set-tion  (2)  has  also  been  adjusted  so  as  to 
do  away  with  all  Questions  as  to  the  jurisdiction  of  the  adjoining  court 
to  entertain  any  case  within  the  jurisdiction  of  n  division  court,  such 
as  arose  in  Re  Hill  v.  Hicks.  28  O.  R.  31)0. 

■bc  or  be  Sned. — The  old  D.  C.  Act.  s.  02,  said  "  sue  and  be  sued 

for  nny  dehi,-'  which  seemed  to  exclude  claims  for  torts :  see  Hill  v. 
(licks,  28  O.  U.  390  (303).  The  words  "for  any  debt"  are  now 
omitted  and  the  suit  may  now  be  broiijtht  in  the  adjoining  division  for 
a  claim  in  tort  as  well  as  for  a  debt, 

AlthoiiRh  created  by  statute  the  bailiff  is  subject  to  a  common  law 
liability,  so  that  if  any  one  is  injured  by  his  neglect  to  carry  out  the 
duties  imposed  on  him  by  statute,  he  is  liable  to  an  action :  Watson  v. 
White,  1890  ?.  Q.  B.  9. 

Ib  tbtt  Bania  or  Anotber  Gownty.— The  action  may  now  b« 
brought  in  the  adjoining  division,  either  in  the  same  county  or  in  another 
adjoining  county. 

Snb-Section  3.— If  an  action  against  a  clerk  or  bailiff  is  pending 
in  the  court  at  the  time  of  his  appointment,  it  may  be  continued  and 
enforcwl  in  the  ordinary  way,  notwithstanding  such  appointment. 

As  to  particulars  in  actions  against  officers  and  their  sureties,  set 
Form  Vi. 

Adjolainc  Co«»ty. — The  term  "adjoining"  means  touching  or 
contiguous  na  diHtinguiMhed  from  lying  near  or  adjacent;  in  contact 
with :  Re  Ward,  52  N.  Y.  ;(97 ;  Miller  v.  Mann,  55  Vt.  479.  In  a  penal 
statute  the  word  means  "  absolutely  contiguous  without  anything  be- 
tween :*•  per  Parke.  J..  U.  v.  Hodges  Moo.  &  M.  341.  But  the  meaning 
In  other  statutes  Is  less  strict :  see  Lon.  A  S.  W.  Ry.  Co.  v.  Blackmore, 
L.  R.  4  n.  L.  010;  Hobbs  v.  Mid.  Ry.  Co.,  20  Ch.  D-  418,  per  Manisty,  J. 
And  an  "  adjoining  owner  '*  was  held  to  include  an  owner  of  land  sepa- 
rated from  surplus  lands  of  a  railway  by  ocly  a  private  road  over  which 
Buch  owner  had  a  right  of  way:  Covenlry  v.  L.  B.  A  S.  0.  Ry.  Co., 
L.  R.  5  Eq.  104.     See  also  Harrison  v.  Oood,  L.  R.  11  Eq.  338. 
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S«I. 

Action  by 
or  a^ainnt 


ACTION   AOAIXST  JUDOE. 

81.  An  action  by  or  ngainst  a  Judge  may  be  brought  in  any 
m  e    3Vs"8i:  "'^"""^  """  "  ""''■'■  '"  "=^'J^'-     1«  I^"- 

mvi.ii?  *„T?"E™'4,'^'''°„r'r,,'"  ''''!"°  ""  !""»•■'«'»■>  of  . 

61.  '  '■*  ''•   *■  *"*•     See  notes  to  section 

A  .^'u  r?'™'  °"'""''''  Pmvifled,  overv  notice  required  )„•  tlii,  v  ,■ 
Act  shall  be  in  writing.     10  Kdw.  VII.c.  3-2,  .IsT  "™  jLlr"" 

T      nr^iM  writing, 

form:  I,,terpr«„,i„„  I...  r's'S^»^.  J^'7  ^  ("  H,'^%t  f  "'""' 

C.  I^T^'r  "'""  ""'"'  ■"  """"^  "*  '""»»  ^»^  K=  r-'"l'c  y.  Clarke,  14 
i'»?ry  0/  Claim.  Serviri'.  EIr. 
83.-^(1)  Tlie  plaintiff  shall  enter  his  ,Iai.in  with  the  clerk 

rtetin  7  !'■  "  ^''°''"*-  "'™  »■•  '5™»'><'  "  writing  in 
'ach  c,  "'."n'^r'  "'■!"';,  "'^'^"'"^  "'  ■''"  -demand)  ™d 
.  IS  entered,  and  a  summons  in  the  prescribed  form  shall  be 
■ssued,  beanng  the  number  of  the  claim  on  the  margin  thereof 
and  on  the  tnal  no  eyidenee  shall  he  giyen  of  any  c  use  of 
action  except  such  as  is  contained  in  the  claim  so  entered 

(8)  In  an  action  on  a  promissory  note,  bill  of  exchansc  or 
h«,ue,  he  same  shall  be  filed  with  the  clerk  before  jud  Jent 
ness  otherwse  ordered,  or  unless  it  be  shown  that  the  no^' 

^"Udutr  I'o  kT;.  vin'^rr^'.^"'  -  °'^" — 


Entry  uf 
cluim  with 
Clerk. 


Pmmis- 
»ory  note, 
etc. .  to  be 
filed  bit  fore 
iudfinnent. 
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ENTRY    or    CLAIM 

FOB  SUIT. 

Sm.  tS. 

claim 

with  the  derii,  the  plaintiff  must  furnish  a  copy 

or,  if  necessary,                            | 

copies 

of  hia  claim  In  detail;    and  in 

cases   of  tort 

personal 

actions                            | 

under  section  62,  claMea   (a)   and    (b). 

particulars   of 

demand. 

Frequently  such  forms  of  account  as,  "  to  amount  of  account  ren- 
dered "  arc  civen,  as  the  particulars  here  required.  Such  are  insufficient 
The  statute  requires  particulara  in  detail.  As  to  the  claim  and  particu- 
lars, see  Forms  0  to  12. 

rnless  particulars  are  given  with  reasonable  certainty  and  detail, 
Jitdfment  by  default  cannot  be  signed  or  ordered  under  sections  98.  99 
and  100;  and  it  is  only  when  such  particulars  have  been  peraonallj/ 
lerved,  that  judgment  may  be  given  for  default  at  the  trial  without 
'urther  proof  under  section  108. 

The  claim  when  entered  with  the  cleric  should  contain  all  the  requi- 
Bites  of  this  section  in  order  to  be  complete. 

Tbe  plalntiflF  ia  bound  tq  furnish  the  claim,  and  the  clerk  should  not 
prepare  it,  and  cannot  make  any  charge  for  it  if  be  does,  no  fee  being 
provided  in  the  tariff  for  it.  But  he  may  prepare  and  charfce  for  neces- 
sary copies  if  they  are  not  furnished  by  the  plaintiff.  When  there  ia 
only  one  defendant  tbe  clerk  may  charge  for  only  ttco  copies  of  the  claim 
and  summons  under  any  circumstances.  The  christian  and  sumame  of 
the  plaintiff  or  plaintiffs  should  be  inserted  in  the  summons :  see  Form 
92 ;  Walker  &  Co.  v.  Parkins,  2  D.  &  L.  982.  A  note  payable  to  John 
Soutlo.-  &  Son  was  held  to  be  properly  sued  upon  in  the  name  of  John 
Souther  &  Co..  on  evidence  that  they  were  the  persons  so  designated: 
Wallace  v.  Souther,  16  S.  C  R.  717. 

In  the  case  of  a  defendant  partnerabip  firm  it  is  advisable  to  add 
the  individual  partners  as  defendants  also,  if  it  is  intended  to  pursue 
them  by  way  of  judgment  summons  in  tbe  event  of  there  being  insuffi- 
rient  property  to  recover  payment ;  because  a  judgment  summons  cannot 
be  issued  against  a  partnership  firm  as  such. 

The  defendant's  chrintian  and  surname  should,  in  general,  be  inserted 
In  full.  He  may  be  sued  by  any  name  or  names  he  may  have  acquired 
by  usage  or  reputation,  and  this  applies  to  both  his  christian  and  sur- 
name: Arch  Pract.  186;  Williams  r.  Bryant,  Q  M.  &  W.  447;  Browne  v. 
Smith.  1  P.  R.  347;  Cor  of  the  Township  of  Beverley  v.  Barlow,  10  C.  P. 
178;  R.  V.  Worthanbury  (Inhabitants),  7  Q.  B.  555;  Price  v.  Harwood. 
3  Camp.  108 ;  Borthwlck  v.  Ravenscroft,  5  M.  &  W.  31 ;  Re  Clarke  and 
Chamberlain,  IS  O.  R.  270. 

A  lamKoBs  In  ths  PiWBflribad  Form. — All  actions  of  every 
kind  whether  for  debt  or  tort  or  otherwise  are  now  to  be  commenced  by 
n  summons  in  the  Form  No.  32  poat :  Rule  3.  This  form  is  headed 
"  Special  Summons,"  but  it  is  applicable  to  all  classes  of  cases.  When 
tbe  claim  attached  to  the  summons  is  for  a  debt  or  money  demand  it 
must  contain  the  "  particulars  of  claim  with  reasonable  certainty  and 
detail"  rpquired  by  ss.  98-100;  and  it  then  becomes  a  "specially 
endorsed "  summons,  or  a  "  special  summons  '•  within  the  meaning  of 
those  sectioUH. 

When  the  action  is  for  tort  or  replevin  or  for  a  claim  other  thnn 
the  recovery  of  a  debt  or  money  demand  merely,  it  will  be  seen  by  refpr- 
ence  to  Form  32  that  no  notice  disputing  the  claim  is  required.  But  in 
the  case  of  a  defence  of  tender  before  action,  it  would  seem  to  be  neecii- 
sary  to  file  with  such  defence  a  notice  disputing  the  plaiutilTs  claim  in 
every  case:  a.  111.  A  notice  demanding  a  jury,  or  a  plea  of  set-off  or 
counterclaim  or  any  statutory  defence  such  as  the  statute  of  limitationH, 


SUMMOXS. 
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oTf„™'Z12!*  "'"  '°  "'  ™"  "  ""'"'""  "»  "">  -»'-■"  "-ia^d  M..W. 


U  to*D.',™„'.';'?  "'  "'°'""  '^''"■*  ■"'""  '»  t"'"""".   S™   ""Is 

M  to  payment  into  court,  tee  Sectioii  112, 


30;  and 


nr^jJl  ,^  •»,Fl"iM  Wrlfc-Inatead  of  i..uu,g  an  aliaa  or  a  plurie. 
«^l  .1  °K°''  ""■°°"'°"  "'J  >»  "■-"•ed  by  an  ord.r  ot  the  Judjo 
»t  any  time  before  the  lummona  expire.:  Hole  7,     An  "  aila.  "  writ  la 

for  the  defendanta  reaidin,  out  of  the  county  in  .bich  the  "'110^, 
brought,  but  coata  only  of  tbe  ,„mm„n«e,  aetuallj  .erved  .hall  Z 
."  "":;'     ""  '"•«''"•  <•""■•'  ""■  >'"'»■  »'l.er.i.e  onter.  ■  and  aS    .„^ 

rrr,r."-cre^rr  ••™s'r«":'  •'"' "-  °''""-  -^  ^^  ■»"'«'"" 

,1,.  I'-t  •ummon.  whether  original  or  concurrent,  i.  to  be  i«,ued  by 
antbenticated  by  the  .ignatnre  ot  the  clerit:  Rule  3;  we  form,  wh^h 
include  algnature.  It  ha.  been  held  that  the  omUaioi  ^  ,he  "ign"?ure 
IS  I  cTa'/pfSr"  "'"*  ""'  •"  "°"""^-  Archibald  V,  Hubley! 
The  signature  of  the  clerk',  name  by  n  clerk  in  the  office  havini 
general  authority  i.  .uffidcnt:  Prance  y.  Dutton,  1801,  Q.  B    20«! 

.™,l;^^"''",™'  "^  CI.IJ..— The  omiMioo  to  state  the  place  of  .bode 

cLf  W^citlroT  lM°Mr„!,'"  "'',^''"  ■»«"  "'  •"■^■i-ent  cj: 

piS^SyS;??iHiSp 

claimed  to  be  a  forge'^TM^tth:::!   °' ^'LCrol    7^'^    '^'""Tn' 

rc^e'c;°f£'^re%-r™^'"^^^^^^^ 
^-:;S^^^f-?I££Sz:tSS 
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AMEXDMKNT   OF   CLAIM. 


court  ought  not  to  correct  if  it  can  be  done  without  injuitice  to  the 
other  party  r  lb. 

R«fnMl  ttf  ABavdMttJit.— If  the  defendant  cannot  be  compeo- 
■ated  in  costi,  leave  to  amend  should  not  be  siven :  Re  Qaulard  and  Gibba' 
Patent,  57  L.  J.  Q.  B.  209;  and  where  parties  cannot  be  placed  in  th« 
lame  position  as  if  the  claim  had  beeo  correct  in  the  first  instance  leave 
should  be  refused :  Steward  v.  North  Metropolitan  Tram.  Co.,  16  Q.  B.  D. 
556;  as  where  the  amendment  would  deprive  defendant  of  the  defence  of 
the  Statute  of  I  .mitations :  Weldon  v.  Neal,  39  Q.  B.  D.  804. 

The  court  may  refuse  to  allow  an  amendment  raising  an  entirely  new 
case;  Newby  v.  Sharp,  8  Ch.  D.  39;  Smith  v.  Boyd,  18  P.  R.  206;  and  an 
amendment  will  not  be  allowed  for  the  sole  purpose  of  determining  how 
the  costs  of  the  action  shall  be  awarded :  Webber  v.  Wedgewood,  W.  N. 
(1883),  8. 

The  subject  of  adding  and  changing  parties  is  fully  discussed  in  ths 
notes  to  section  07. 

I<aat  Promltiorjr  Kote.— Before  suing  on  a  lost  note,  a  plaintiff 
should  tender  sufficient  security,  otherwise  he  would  be  made  to  pay  tba 
posts  of  the  Buit:  La  Banque  Jacques  Cartler  v.  Slrachan,  5  P.  R.  158- 
see  Orton  v.  Brett,  19  C.  L.  T.  117.  The  non-filing  of  a  bond  of  indemnity 
for  a  lost  note  is  a  matter  of  practice  and  not  i  ground  for  interference 
with  the  division  court  on  an  application  for  prohibition:  Re  McGoIrick 
V.  R.V11II,  L>e  O.  R.  435.     Form  of  Bond.  Form  102. 

Section  83  (2)  was  evidently  intended  for  the  purpose  of  altering  the 
law  as  declared  in  the  case  of  Re  Prinkwater  v.  Clarridge,  8  P.  R.  504,  in 
which  it  was  held  that  the  clerit  was  bound  to  enter  judgment  on  a 
special  summons,  without  the  production  of  the  note  sued  on.  Unless 
otherwise  ordered,  the  note  must  now  be  filed  with  the  derlt  before 
Judgment 

AaaisauKsut  of  Ohoae  In  Aotloa.— R.  S.  O.  1914.  c.  109,  s.  49 
contains  the  rule  cf  law  in  force  since  Slst  December.  1897.  with  refer- 
ence to  the  legal  assignment  of  choses  in  action,  and  is  as  follows: 

"  *9'— (1)  Any  absolute  assignment,  made  on  or  after  the  Slst  day 
of  December,  1897,  by  writing  under  the  band  of  the  assignor,  not  pur- 
porting to  be  by  way  of  charge  only,  of  any  debt  or  other  legal  chose  in 
action  of  which  express  notice  in  writing  shall  have  been  given  to  the 
debtor,  trustee  or  other  person  from  whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  such  debt  or  chose  in  action,  shsi'  be  effectual 
in  law,  subject  to  all  equities  which  would  have  been  entiUto  to  priority 
over  the  right  of  the  assignee  if  this  section  had  inot]  been  enactwi.  to 
pass  and  transfer  the  legal  right  to  such  debt  or  chose  in  action  from 
the  date  of  such  notice,  and  all  legal  and  other  remedies  for  the  same. 
and  the  power  to  give  a  good  discbarge  for  the  same  without  the  con- 
currence of  the  assignor." 

(Note:  The  word  "not"  In  the  above  section  was  omitted  from  the 
Revised  Statutes,  but  added  by  amendment,  4  Geo.  V.  c.  2,  sch.  (23)  ). 
"  (2.)  In  rase  of  an  assignment  of  a  debt  or  other  chose  in  action, 
if  the  debtor,  trustee  or  other  person  liable  in  respect  of  the  debt  or 
chose  in  action  shall  have  had  notice  that  such  assignment  is  disputed 
by  the  assignor  or  any  one  claiming  under  him,  or  of  any  other  opposing 
or  conflicting  claims  to  such  debt  or  chose  in  action,  be  shall  be  entitled, 
if  he  thinks  fit,  to  call  upon  the  several  persons  making  claim  thereto 


ASSIO.VMENT  OF  CHOSE  IK  ACTION. 


That  I.,  UBd„  Th,  T,„„e,  Act,  n.S.O.  lM4,'c.  ^21    .'  3g 

"PPly  In  O-tarlo:  i:oh,„  V  WebSir  l^b  I  n"'  '^,„^''«'  *=■""""  '■>'«■■ 
V.  International,  14  o.  I.  II   p  514  "'  "■  "'■  Sovereign  Bank 

"Purp„"Tint'o-ie";  «''S^"*:-:J';..  "'""•«  "»'"-""  "'omenta 
absolute  assignment.  A  letter  .S^  '  ""''  '"°"'  "»  "PPlioal'-n  to 
pay  the  plalmirthepen,  un  I  the  ^^1°,!' i'°"°'  ""«"'»«  "'■"  '» 
»b.oln.e  asatament:  KniU  V   i?o„.e   3^  w   B   iS""'""'"''''''  "  "° 

Roben,«n!"^8T4  B'70"°'b^t  'Inl  T  "'  "»««'»■■'' ^"  Kurh.m  ,. 
.he  asaignee  ahall  p., '  hLelf  a  auT  5°°"°'.°'  t'^"-  ""^  "<"'  "■" 
.Mignor,  1,  .„  abaofuf.  JZnL't  of.he  Lb,  '■,!.  ''™"°'""  "'  "" 
proceeds,  and  is  a  yalM  leJT.V.i  "'«.''''',''•  ""h  «  "ust  as  to  the 
..atnte:  Burllnson  v"  H.  ,%  7T  d'  a^V"',  ''?•"■"  °'  "" 
ment  in  trust  to  pay  several  ..im.-r™/-  .J  "'  °'"°  '"  ""  »"'«"■ 
Duffy.  Canadian  Mut.P?e  In.  Co  OP  V-^"'"'?^l'  ^  «>■  >»■  ^37; 
76  L.  T.  448    C    A      rV,,.  ;;  0  P.  H.  202;  Wlesencr  v.  Raclioiv 

Comfort  V.  Beits  ,.pV«.  '  "'  '^""'  ^"^^  =  «.  B.  304,   fonowinli 

.bat  I°„?rlir  o';Tr;i'ar"n"ol;  a^^ti."l  ?s  f  •  °-  "^^  "  »•"  ''"• 
»aa  diaapprored  in  Tancred  v  DetaK^ni^p.  '^^"L' '^^  ""'  «« 
dwlded  that  a  "nrtgage  aMip,l„g  thTdeb?  wS^^  *  ?'  "•  ^'  '""* 
was  valid  as  an  absolute  asSent  .oV.ri    T'Ti  "'''°°"''^ 

T|,e  Tancred  case  „s  mo7^Z'LV" r^L'„'l,^^i,iT^t 

.0,  pe'/rr'rir  .^d7n,;"ST'.h?a''"'-  """'^  ™"'-''  "" 
.  debt:  Mercantile  Bank  v.  EyinstTsS)  1  QBmT'u"  T"""  '" 
tonstruction  ot  the  whole  document  i.™ii  ^'3.  But  if,  upon  the 
m«nt  of  the  whole  chose  In  .«?"»  if  wi„  7"'  "»■«"■'»  "  ««sl«n- 
be  a  valid  legal  assignment  althon^h  „™  i.  T""  "'"•  "■  '""■) 
ughe,  V.  Pun.p  hTsc  Hotel  of  Im^Tk^'u^L^^I  ""  «*"""' 
Mohun,  5  o.  W.  B.  522.  '      ''■  "•  'W;  Be  Bland  and 

H.1.1:  tTbrLr^x-  -ie^r  f^r  tr  z^'-r-" '°  ■»-  '^- 

•sslgnec  the  agent  of  the  asailnor  i.V?  .  /^^'  °'  appointing  the 
called  for  by  the  «atut.  f  MU°°  v  Sm' ll"  ir'n^T '"S"'"''  •«"»t 
tolrbanka  v.  Saunders,  0  O  {v  R  IW  'pitle  ^i."'  "**•  «"  »''» 
014.  vr.    « ,  ^.  JH4 .  i^ig-ip  y    Edgar,  9  O.  W.  R. 

!;.eI^'igfrnt°luh^X°stS'"T;'''  '"'t''-'  "«■'■"  ■-  '-  »>- 
Tin.  Internationa,  Portlaml'c^',  ,  t', '"',7  o''t'°  „*r,7«°  B""  v. 

t  puniort  to  assign  only  auCen,  of  (he  deStn'  ™''""  «"■»:  <"  <ioes 
the  advance?"  '"' "'""'i' lecure  the  amount  of 


185 


186 


ASSIQNltENT  OF  CII08E  IN  ACTION. 


Mj  Writla*,  •t«.— The  aitlcBioeDt  In  order  to  be  a  food  legal 
aHlfnmeDt  Id  accordaoce  with  the  itatute,  muit  be  io  wrlling:  RcQult 
V.  Block,  20  S.  C.  R.  fi06.  Thia  li  euentlal  to  briog  it  wtthla  the  ti- 
prrM  condition  in  the  itatute;  Re  Suttoni  Trust,  12  Ch,  D.  ITS.  It 
muit  be  "  under  the  hand  of  tht  aMifoor,"  that  la,  aifoed  bj  him  or  bj 
hia  authority. 

Under  the  general  taw  aa  to  the  autfaorltj  ol  partners  on*  partner 
mar  make  a  good  auignment  in  the  firm  name  of  a  debt  due  the  firm: 
Uarchant  v.  Morton,  tupn;  tn  re  Brlggs,  1906,  2  K.  B.  200. 

It  may  be  in  any  form.  Thua  a  letter  addressed  to  a  tenant  directing 
him  to  pay  the  rent  to  the  plaintiff  is  In  accordance  with  the  statute : 
Knill  T.  Pronae.  33  W.  R.  163;  so  also  Is  an  order  in  writing  on  trustees 
of  money  for  the  assignor:  Harding  v.  Harding,  17  Q.  B.  D.  442. 

An  order  in  writing  signed  by  the  payee  of  a  promissory  note, 
directing  the  maker  to  pay  the  amount  of  It  to  a  third  person,  la  a  good 
aiwignment  of  the  moneys  dwlng  on  the  note:  Tyrrell  v.  Murphy.  30 
(>.  L.  R,  230,  In  which  numerous  aatboritlea  are  cited. 

Where  a  written  undertaking  was  made  by  a  merchant  to  his 
banker,  who  supplied  him  with  capital,  that  the  purchase  money  of  any 
goodri  he  aold  was  to  be  paid  by  the  purchaser  to  the  banker  direct, 
and  on  goods  being  sold  by  the  merchant,  the  banker  wrote  to  the  pur- 
rbaser  informing  him  of  the  arrangement  and  asking  for  payment,  it  was 
held  that  there  was  a  good  equitable  assignment  of  the  purchase  money 
to  the  banker,  and  that  the  notice  given  was  sufficient :  Brandt  t. 
Duolop,  1005,  A.  C.  454. 


Dabt  or  Otker  I^cal  Okoa«  Im  Astloa.— For  a  definition  of 
chose  in  action,  see  Stroud's  Legal  Dictionary,  308. 

The  statute  only  affects  procedure,  enabling  the  assignee  to  sue 
in  his  own  name,  which  he  could  not  formerly  do,  and  it  doea  not 
enlarge  the  class  of  things  lawfully  assignable :  McCormack  v.  Toronto 
Ry.  Co..  13  O.  L.  R.  at  p.  657;  Torkington  v.  McGee.  1902.  2  K.  B. 
427;  Walker  t.  Bradfo.d  Bank,  12  Q.  B.  D.  611;  Schroeder  v.  The 
Central  Bank.  24  W.  R.  7U-,  Marchant  v.  Morton.  1901.  2  K.  B.  829 ; 
Tolhuntt  V.  Association  of  Portland  Cement  Mfrs.,  1903,  A.  C.  414. 
Bo  a  cause  of  action  t»  delicto  Is  not  assignable:  Dawson  t.  Great 
Northern  ft  City  Ry.  Co.,  1004.  1  K.  B.  277;  1906,  1  K.  B.  200; 
McCormack  v.  Toronto  Ry.  Co.,  anpro.  Although  this  hss  been 
questioned  in  many  cases:  sre  Colonial  Bank  v.  Whlnncy.  30  Ch.  D.  2fll. 
275,  287:  11  App.  Gas.  426;  Cohen  v.  Mitchell.  25  Q.  B.  D.  262;  the 
MK-'ormack  onsr  would  wem  to  be  expressivK  of  th**  prepomlprntiriK 
authority  on  the  subject. 

An  unascertained  part  of  a  debt  is  not  a  subject  of  assignment  undtT 
Ihe  statute:  Jones  v.  Humphreys,  1902,  1  K.  B.  10. 

If  against  public  policy  to  allow  an  assignment  of  a  particular 
claim,  e.g.,  of  a  bond  securing  a  wife's  alimony,  such  assifument  will  )>c 
Invalid :  Reiffenstein  v.  Hooper,  36  U.  C.  ^..  295 ;  Re  Robinson.  27  Cli.  D. 
160.  But  the  court  cannot  consider  whether  the  ulterior  motive  of  the 
parties  in  making  the  assignment  is  against  public  policy :  Filzrny  v. 
Cave.  1906.  2  K.  B.  364. 

A  cheque  oa  a  bank  does  not  constitute  an  assignment  of  tho  money 
to  the  payee:  Schroeder  v.  The  Central  Bank,  24  W.  R.  710;  but  after 
the  cheque  Is  marked  good  by  the  bank  th  latter  becomes  the  pnyt^e's 
debtor:  Boyd  v.  Nasmith,  17  O.  R.  40. 


ASSIONMEXT  Or  C1I08E  IN  ACTION. 

12  Q.  B.  D.  Ml,  5ia   •'"'•"•"•»».  Wilker  ».  Bradfohl  OIJ  Dank. 

•.onv  depMliri:  «e  Commerrr.!  B.„k  „,  V.„V,I. ',°„"":''°«  '"  "» 
U  M.a.  I.  R.  494;  «K>  «.  Tu^nrJS  cj'  ^"j'""»  <«""■»'"•.  C,..), 

T,n.Jl  V.  Murph,,  M  O.  L   R.  p  J's'"""  °'"'  "'"I-'  »2  1-  B.  D.  511; 

I.  -X''o";Je1"!S'""',i;.^f.%'„'f'"''  ™";  '•>'  ""Pr-  nolle 
tir«tuat.  the  trannfer  >.  betww^  ..2'  "'"'"."•  however.  In  order  to 
la  .he  ca.e  of  a  tni„.„r"„der  ,1  ."  S  I'r  T^"  ""'  f^'°''  ""•" 
■■•ipiinent.  but  only  to  protect  the  au^™..  ,  '.  •"*.°'  •■"  """"'•hi* 
■Bd  to  wore  the  debtor  amlo.f„,l'?..  '"i,""  '°"''"  """iunmeiita 
1  O.L.  R.  303.  3  O  L  H  Ml  1^/  "'''"""i  "'°"'«  ''■  Q"«hec  Bank' 
V.  Montreal  Paektn,  C„' ,  17  O  T  R  ^^ '■'S?  ,1"'"  ^  "'"'•"'"in  Co 
Hank,  12  Q.  B.  D.  Bll-  Ne.„,»,.  „  v  ^'  'J'"'"  "•  B"<ifofd.  Old 
V.  In.ell,  34  Ch  Di'shdT^A."^"''  ^  "h.  D.  «78 ;  Oorrinre 
N.  421.  •  '^'  "'  «''"■""»  Hamilton  Mf..  Co..  1  O.  w! 

(...,  in  the  name  of  the  laZor  or  iH!  ^!?"  ""  ""'»"■  h.ve  ,ued. 
i.«partr:  Walker  "BtidSoM  R.„i,  •°"°''  '.S  "'''"''"  "»  "■'"»' 
1902.  2  K.  B.  427.        """"°"'  ™°  Bank.  ,„pro;  Torkin^on  v.  McOee, 

P-idr-a'aaiU'r^SuJUS  l  °:^:^^  ^'  ""  '""V  '»'  "  "• 
ment.  he  would  be  nrot^-M  ViL  Z  "  ■*'"*  """^  ">'  <he  aaeign- 
onl7  from  the  timi  he^lJia'S^,,'-''."?"'  ^Jw  '"■""°'  »>»°  hTm 
13  A.  C.  534.     See  alio  «.^h.-?       w     ''  ^''"'^  '•  O"'!''  Receiver. 

-nd  preT^iT  I'-pIS^/Srlhro^rUinTet^'"  'V"  "f "  °°  '»'"•'' 

lave.tji'rBrW°h  Stie.'t'  '^  '"ST  '™^""  »'■"'"'•  »'  •  '""J 
"«mee  who  Zf.X;"™,itlT,?l '"''■,''''  ^°»""'  '""•  '-''  'h» 
.bo  did  no.  ,ive  notice:  Ke™;  vl1e!°w;n,7i^r''2°  Ch.  "llf"  ""'"^ 

..n.!?^*Sm*  n1f1f'^ro"Va''cH°o:;  w  ""  ","""  """  -'"">'■'"•'■ 
«re  known  aa  equitaWe Tsatame"  t°  rL'e  °"*""''  '°  «""'■"■  '-'' 
•Ifected  or  invalidated  b,  the  ata""  ""   °°'   '°   '"    """ 

men.t  S^Co^rtln' o"f  oT J°  "t°.  "  "  '""'  «'°''"'"  ""i^- 

Pho,nix  and  nn»rnrin.'  ?o""3''°B 'b   R '5ol'  ,1\?-  '"^  '''«""• 

Paper  Co.,  21  c.  L   .7   •'?«.>„        ■,  .  i^'  *'^'  ^''^M"""  v.  Canada 

1  i..  u  J.  218;  lee  V.  Friedman,  20  O.  L.  R.  40.     But 
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pvidpnce  of  n  verbal  Buiinment  muiit  be  corrobiirBted :  Re  McRae,  6 
U.  L.  R,  238.  And  a  verbal  aiaigntnent  may  take  priority  over  a 
iiubii(>qiient  written  one:  Ucyd  v.  Miller,  'JO  U.  R.  735;  und  ti-e  cnieii 
in  llolmi-sted's  Judicature  Act,  4th  ed.,  p.  4S1,  et  icq. 

A  pr«Mnt  appropriation,  by  order,  of  a  particular  fund  operatei  ai 
an  equitable  afliignment,  and  a  promise  or  executory  agreement  to  appply 
a  (und  in  discharge  of  an  obligation  baa  the  same  effect :  Ueyd  v.  Millar, 
20  O.  R.  73Q.  A  verbal  agreement  between  employer,  employee  and  a 
third  penon  who  supplied  goods  to  the  employee,  that  nuch  goods  should 
be  paid  for  out  of  wages  earned  from  time  to  time,  is  an  equitable 
iisslgnment  of  the  wages  pro  tanto:  I^o  v.  Friedman,  20  O.  L.  R.  49; 
but  the  amount  of  board  deducted  by  agreement  out  of  wages  and  pay- 
able by  the  employer  to  the  boarding  house  keeper  Is  merely  the  subject 
of  a  debit  and  credit  transaction  between  the  latter  parties  with  which 
the  employee  has  nothing  to  do  and  so  is  not  wages:  Olson  v.  Madin, 
4  O.  W.  N.  287,  distinguishing  I^ee  v.  Freidman.  aupra.  The  endorsement 
and  delivery  of  a  banker's  deposit  receipt,  with  the  intention  to  make  a 
gift,  operates  as  a  good  equitable  assignment  of  the  amount  on  deposit  at 
the  bank :  Re  Griffin,  Griffin  v.  Griffin,  180D,  1  Ch,  408. 

The  delivery  by  a  debtor  to  bis  banker  of  an  order  to  pay  the  creditor 
the  debt  out  of  a  fund  on  deposit  In  the  bank,  is  a  good  equitable  asfeign- 
ment  pro  tanto  of  the  fund  to  the  creditor:  Trunkfleld  v.  Proctor,  2  O. 
L.  R.  326. 

There  may  be  a  good  equitable  assignment  of  a  small  sum  out  of  a 
large  amount:  Brice  v.  Bannister,  3  Q.  B.  D.  C>69;  Em  parte  Hill,  10 
Cb.  D.  61S:  £«  parte  Mo«^  Re  Toward,  14  Q.  B.  D.  310:  Mitchell  v. 
Goodall,  44  U.  C.  R.  308 ;  iS  A.  R.  104 ;  Bank  of  British  North  America 
rr.  Gibson,  21  O.  R.  613.  An  order  to  amount  to  an  equitable  aasign> 
ment  should  specify  the  fund  out  of  which  It  is  payable:  Ilall  v.  Prlttle, 
17  A.  R.  .106 ;  Percival  v.  Dunn,  20  Ch.  D.  128 ;  but  evidence  la  admis- 
sible to  show  that  the  order  was  in  reality  dealing  with  a  particular 
fund;  Lane  v.  Dungannon  Agricultural  Association,  22  O.  R.  264;  see 
National  Pro.  Bank  of  Enzland  v.  Harle,  6  Q.  B.  D.  626;  Mercantile 
Bank  v.  Evans,  1800,  2  Q.  B.  613. 

An  assignment  of  a  chose  in  action  as  a  continuing  security  for 
advances  is  a  good  equitable  assignment,  and  no  notice  is  necessary  to 
give  it  validity  as  between  the  parties:  Sovereign  Bank  v.  International 
Portland  Cement  Ca,  14  O.  L.  R.  511. 

The  holder  of  a  policy  on  his  own  life,  in  or^er  to  secure  a  loan. 
signed  a  document  addressed  to  the  lenders  In  wbich  be  stated :  "  For 
collateral  s«.curity  I  have  placed  aside  and  assigned  to  you  a  policy  of 
lUKuranop  in  the  Standard  Life  Insurance  Compnuy  for  $2,000,"  and  it 
WHS  held  to  be  a  good  equitable  assignment  of  the  policy :  Thomson  v. 
Macdonnell,  13  O.  L.  R.  053. 

Whether  a  creditor  can  split  up  a  single  cause  of  action  into  many 
actions,  without  the  consent  of  his  debtor,  is  an  interesting  question,  and 
the  general  opinion  seems  to  be  that  he  cannot.  Mr.  Justice  Story  said : 
"  A  debtor  has  a  right  to  stand  on  the  singleness  of  bis  original  contract, 
tnd  to  decline  any  legal  or  equitable  assignment  by  which  it  may  be 
broken  into  fragments.  When  he  undertakes  to  pay  an  integral  sum  to 
hia  creditor,  It  is  no  part  of  his  contract  that  he  shall  be  obliged  to  pay 
in  fractions  to  other  persons :"  Mandeville  v.  Welch,  5  Wheat.  286. 

A  debtor  cannot,  however,  disregard  an  equitable  assignment  of  a 
part,  and  cannot  compromise  or  settle  with  the  assignor  or  even  modify 
the  terms  of  the  contract  without  the  consent  of  the  assignee  after  notice 
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%t  TfZV.  '■  """  '•  ''""'■'"'  =>  I-  B-  D.  noo;  B„rli.«„  ,.  „.„,  ^.  „. 

lich,  as  C«l.  BM.    Where  ihenT h..7l...  .,  ,  "•,*''3;  (irant  t.  Aid- 

cour.e  would  .eem  Jole  ,„  m"ke  ,h.  '  .itn""  J'.""'""™''  ""  """" 

Hep.  S20,  .here  .he  'reH'™„  ^u.ioHtte'/.'reolIee?:^'"""'  =  '•■^^  «"'• 

p.r««  ■f2',;:°j;«h'.'„s' 7!::;  'Vd'erh?'  'v'",""  '^'  "^"'" " 

li    n    Ji«      »      ^"*^aanicB    j.ieDi   under  him:   Jenainn   v    Willi*    •>•» 

a».i«nahle:  CohwT,    Webber   .»L^    M     ™    ■™'''   ""W"-*   It   I.   not 

du«d:  «,,.,  where  n  infracted  J  „.?  ^■"'°°'"  '''™''°'  '"  '"»'"■ 
In  hi,  buaiie^^rnd  th™L,Ter  aJ^r™' ''■  *''"  ""  ""  ""  '"l-lred 
el«.,  the  claim  of  B  t„  e™  ™n„H^,  ^  ''"".''°"'  ""■  '"'"'  "■"'  <"» 
Baerwlman,  inou.  2  K    I).  ^         '^'^  '  °°'    ""W"""":    Kemp   y. 

Place'"'?  "f  aT«n1r'aa""f.  Tnmred"  ';""?L  ""  7""  «'■"'»  -  'he 
wage   earner  by  The  Wa«.   Ae,    H  S  O    lo,/"'",'.",™   '"'"   '»   ""> 

a..in.ee  ot  a  number  „y^l'ataa„?.tr"°'""'°'-  *  "'  '^'  ^  ^r  and  an 
one  auu  or  ProoeeXtlXr^hTcrir  .Tm'e  r.ut'°."T,/,"  '" 

.hio?°,ISe\".'re?r„1r°.3"hl°™Hi'  ""'1'?  '°  «"  "■"  -"«'-"  '» 
from  the  director,  of  „  Z™n.  ,  •"  """''''   '°   ""'"   ">  ""■"-" 

"».  ».  98;  or  from" he  li3»,?,  l/""  ""'"  "■"''■■•  "S-O.  WU.  o. 
•ee  Ue  v.  Frledml   M  o    r,    B   4!>     """"'"'"■  """"  "■"  ™°"  '"■•""■  ^ 

.«taetm„«' .fe'fnT.'own'^n'',*"  '  ',7.",V"",''°°"°.'  """  l^""  ™-'«  ">• 

able  the  ...ignee  ahou  d  be  a' e,^nirinHlr  o.'T"™"'  "  •'""'  <■"""■ 
Daniel.'  Ch.  Pr  205     The  .«r^„.  '   v   "  '"^  "'"  •  defendant : 

W.  own  conaen.  if  rte  debtTaTe^  '*■'""'':' ."  '"''°"«'  ""'■<'"' 
only,    the   aa.i,„or   may    muintaiu    ,.  r'*"';?  '"'  ^"^  "'  'W""'? 

Fire  In..  Co.,  23  A.  B    «0     b„,l  „'"   "T"''    '^""'°   "'   Conneeticnt 
«o  a.  .0  bind  him:  Big";  v    Freehold  ?Z„^  T";,"  '"  """  ""=  °"""''"' 
_,.  "'"  '■  '  '"HO"!  Loan  &  s.  Co.,  20  A.  B   232  24S 

.h..Ji^":i°n".:'m\;°a?,rb'arb".'due  to'r-"/'-''  *°''  ''■"«"™  <" 
man  T.  R„bln«,n,  18  (J.  B.  d'332  Judgment  debtor;  Good- 
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tM. i«.  Airi««—  Takaa  ImblMt  t*  BtvA^iM-Tbli  applln  «•  w#ll  to 

pquitablc  tMlrntneDli  aa  to  (hoM  und«r  the  alatutf.  Tb)>  aulffnor  raa 
ttrc  DO  frfat«r  right  than  he  has  htnMlf:  Wcat  u(  EntUnd  Rankinx  Co. 
r.  Batchelor,  W.  N..  1882,  11:  Roxburihe  t.  Coi.  17  Cb.  D.  n20:  Wfhb 
V.  Smith,  30  Ch.  J>.  100;  MartlD  t.  Bearman.  4S  U.  C.  R.  SOS;  but  aD 
ultimate  aaslfQee  ia  not  lubject  to  equllin  which  would  hare  been  avail- 
able afainit  an  iniermedlate  aaalfnee,  but  not  afaiuat  the  original 
cnditor:  Ae  Milan  Tramwara  Co.,  Em  pmrte  Theja,  2Q  Cb.  D.  OST. 

Id  anj  of  tbe  following  circumitaDrea  the  aMlgnee  takea  aubjert  to 
the  equlttea :  If  the  debtor  baa,  before  the  aaalgntncnt  or  before  becomlag 
aware  of  It,  given  the  aaalgnor  a  prominaorr  nntp  for  tbe  debt :  Bence  v. 
Nlii>arman,  1808.  2  Cb.  082;  or  haa  a  M>t-off:  CbriNtie  t.  Taunton.  180.1, 
2  Cb.  181 ;  or  baa  paid  the  aaaignee  after  tbe  aaalgnment  without  notice : 
Crawford  v.  Canada  Life,  24  A.  R.  643;  or  even  if  (he  debtor  bai  a 
eouDterclaim  for  a  debt  (or  even  for  unliquidated  damageii:  Newfound- 
land V.  Newfoundland  Rjr.  Ca,  13  A.  C.  200).  or  for  a  liability  which 
arose  aubaetjuentlr  to  tbe  aaalgiinient  or  notice.  If  lucb  liability  la  con- 
nected with  tranaactlona  with  which  the  aaaigneil  debt  la  alao  connectnt, 
but  not  otherwise:  Christie  v.  Taunton,  1883.  1  Cb.  181;  Farquhar 
V.  Toronto.  20  O.  R.  306;  and  see  Quebec  Dank  v.  Taggart,  27  O. 
R.    162. 

Ai  to  what  equities  the  aaslgnment  is  aubject  to,  see  Davles  t. 
Petrle,  1906.  2  K.  B.  78a 

What  to  84.  The  clerk  shall  annex  the  plaintiffs  account  or  par- 

J^™        ticulara  to  Mie  summona,  and  ehall  deliver  copies  of  the  sum- 
RiimmonM.    Rions  and  account  or  particulars  to  the  proper  person  to  serve 
the  same.    10  Edw,  VII.  c.  32,  u.  84. 

Psrtlemlan  of  OIbIk. — See  also  section  83,  and  notes  thereto. 

SkaU  Ammm*  tk»  PUimtlCa  PKrtlaBUrB.— A  copy  of  tbe  claim 
must  be  annexeif  to  the  summons;  and  to  each  copy  of  summons  to  be 
served  muni  likewise  be  annexed  a  copy  of  such  claim :  Rule  3,  s.  84. 

Tbe  neglect  of  the  clerk  to  comply  with  tbe  statute  and  rules  In  this 
respect  would  not  vitiate  tbe  proceedings.  They  would  be  amended,  if 
necessary,  npon  pn^ter  tcnns,  tbe  principle  of  law,  that  the  act  of  the 
court  sbnll  not  injure  any  man.  being  applicable :  see  notes  to  section  07. 
Any  damage  which  tbe  plalntltf  might  austaio  by  want  of  reasonable 
rare  on  tbe  part  of  the  clerk  would  be  tbe  subject  of  an  action  against 
bim  and  his  sureties. 


Tk«  Proper  Paraoa  to  Sarra  tk*  ■*■!•.— That  is  the  bailiff: 
s.  34 ;  except  as  "  otherwise  provided  "  by  tbe  Act :  lb. ;  \.e.,  by  ss.  75 
(2)  and  91.  By  the  Engli^  County  Court  rules  of  187.'»,  it  was  pro- 
vided that  "the  summons  shall  be  delivered  to  tbe  bailifT,"  words  almost 
identical  with  s.  34,  and  it  was  held  that  the  rule  wnw.  obligatory  and 
not  merely  directory:  Barker  v.  Palmer.  8  Q.  B.  D.  9.  Tbe  plaintiff 
cannot  demand  that  it  be  served  by  aome  one  else :  In  re  Wilson  v.  Mc- 
Ginnis,  10  O.  L.  R.  98:  and  the  reasons  given  in  the  judgment  in  that 
case  Indicate  tbat  servir^e  can  only  be  made  by  the  bailiff  except  na 
otherwise  provided  by  the  statute.  It  has  never  been  expressly  decided, 
however,  whether  a  summons  served  by  any  one  other  than  the  bailiff  is 
validly  served :  ace  Whitehead  v.  Fotbergill.  Dra.  200. 


(EiriCE   or   lUHHONt,    ETC. 


I'.M 


in  which  the  iction  ii  brought,  Bftetn  divi  at  lo..t  i„f       !i    "•"■■"n- 
return  d.y  the,.,,,     lo  Kdw.  hlT^''.  sJ. "  '""'"     '  Jff:., 

..  mS^TsT""  '° ""  ■"■"•"  -°*' »'  ""'<•  0'  •""-»... « .o,„  rS'r 

A«*«Wt  .f  ■.,Tl«._K„rm  20.  .„.l  „„„  „  ,„,  ,„„„„, 

I.,  o"*"r,i«  .'s^rdi;''oi",:;c;.'''s' ■';/••  "",v:l'"'"'"  »<  "• 

.ui.,J!liT'„°^;;;7'"i"'!'"';^'' """•»«  'h" -1.7  on  which  th. 

drffml.nt.  do  not'r^id"  .Tthi ,  th,  ZL^   f>'.h".","'"  "  '"'  °'  ""' 
r.tum  d.,  of  th.  .ummot,.:  i^lon  TO  ,2)        "'°  ''■"  ■*'"«  "■• 

A.  to  b.nr.  d„tl«  „„  r«,ivl„,  .„„„„„.  ,„,  „r,  "  r,  .   4ft 
A.  to  ..„1«  .,  .„„„„„.  ,„  ,„„„„  j,^|,,____   ^     »^'  •"■  '■  4ft 

of  «J?  ciTk  to  .,n"th'.°  ^rtw"^;.."' JTm";'-  ^;  *  «•  "«'■« 

(to  th,  trl.1?)  u,e  rirtt  to  r„™  ,  I  '°  V'"*'  '"■"•"nlfly 
-«ti„n  77.  .>.,  „h,re  ,h,  "■'"'"'  ?"'''J»  ™'"  fallini  within 
•otion   i,   brourtt   Ir    11,,  dIviS   whl  ".f  ,"""*   »"*•   ""X   '"« 

.ithin  whioh  ,1  .Miction  tu«  h:  ;':d.  I.''.rf,"'"v  ""  •""' 

iWen  to  th.  judK  to  .nl.m  th.  ,1™..^  f  .PMIH,.  No  |iow,r  i. 
lion  2.  '    ""  •■"•■».  th.  tlm«:  k.  not,  to  Kction  77.  .nb-.«- 

87.  Where  the  amount  of  the  claim  mcckIs  Si'-,  tu 
•hall  be  personal,  and  where  fh»  .IT  ?  j  "  '""''^  ^hen  »r. 

)i, ;  *^         '•  ■'"'  """^  '"e  amount  does  not  exceed  tin  vio»tol» 

th.  aervice  may  be  on  the  defendant,  hi.  wife  or  ,erv.„ror  on  JTKt" 
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•m.  tf'     a  >fniwn  up  intnatu  of  the  <lefcmlant'it  i)w«'lliDf(-liouiK.'  < 
plnce  of  •boile  or  buiinets.    10  FAw.  VII.  c  3?,  «.  SV. 


uitiial 


Olala.— A  Rum  [oHadMl  toe  inUmt  will  fnnn  part  of  the  "  Halm  :" 
Iniilfy  V.  .lonm,  4  Kx.  P.  16:  ThnBpwm  v.  PmriMtn,  IR  P.  11.  -130:  Itotl- 
*»T  V-  I'UMR,  10  Kx.  STO:  flniirt  v.  Nlanra  and  I>»trt>U  llr.  To..  IS 
r.  P.  40R:  Nnrthort)  Ry.  Cn.  v.  Lhter,  4  P.  It.  130;  McKanili-  v.  Ilarria, 

10  IT.  c.  I..  J.  3ia. 

P*va*Bsl  Barrlaa. — ll<>rvlr»  mfaoB  p<>rtona)  MrvW  wb^n  poa- 
■ihle:  Yoiini  t.  Dominion  CnnHinirtloQ  Co.,  Ill  P.  R.  1.10.  prTVOoal 
Mrvke  mrann  dflWerinir  lo  th<>  defendant  a  ropy  of  the  proem,  and 
■howlnr  him  th«  orlgliml  If  he  dnirr  It :  Ooikh  v.  Iluntlnfftowcr,  12  M.  A 
VV.  :nxi :  Phlllpion  V.  Kn;manit«>l.  M  U  T.  K*H ;  and  I«arlnff  a  copy  p«r- 
•onaltr  with  him :  Woods  v.  McFadd».  10  O.  h.  R.  tM3. 

Mrrfly  nhowlng  Ihf  iiumraoai  lo  thf  defendant  would  not  be  food 
•rrvlce:  a  copy  mutt  b«  left  with  him:  Worlry  v.  Glovrr,  2  Sir.  877.  If, 
an  the  rrfuial  of  a  defeoHaot  lo  take  the  copy  of  ihe  Kummooi,  the  olHcer 
brlnii  It  away  with  him,  the  Kervlce  li  not  (ood :  PIfeon  v.  Bruce.  B 
Taunt.  410;  Krwin  r.  Powley,  2  U.  C.  R.  270. 

VnlMa  the  defendant,  within  a  reaionahle  lime,  aaki  to  nee  (h« 
arlf  Iral  aummoDa,  It  need  not  be  ibown  to  blm :  Petit  v.  Ambroae,  0  M. 
k  S.  274:  Thomaa  v.  Pearce,  2  B.  ft  C.  761. 

It  baa  been  held,  that  fifteen  mloutea  wan  not  an  unreaaonabla  lime: 
Vt'e»\\ry  V.  Jonea.  !i  Moore,  102. 

If  inflpectinn  nt  the  orlnlnal  li  demanded  and  refuted  tha  aarvlct  la 
bad :  Weller  v.  Wallace.  R.  ft  J.'a  Vlg.  2872. 

If  ihe  defendant  refuaea  to  rerelve  the  ropy  after  being  lold  Its 
nature  and  Ita  being  offered  to  him.  It  may  be  plared  on  hla  peraon :  Betl 
r.  VInrent.  7  D.  A  R.  233 :  or  placed  before  him  and  left  with  hitn : 
Worley  v.  Glover,  2  Sir.  877.  If  he  refuaea  lo  take  It  and  It  la  taken 
away  by  the  bailiff,  there  la  no  aervlee;  7ft. 

The  follow'ng  have  been  held  to  b-  eaaea  of  peraonal  aervlee:  Where 
the  writ  waa  put  through  the  crevice  of  %  door  lo  the  defendant,  who  had 
locke<l  blmaelf  In:  Smith  v.  Wlntle.  Barnea,  409;  where  the  writ  had 
be^n  encloaed  in  n  letter  to  defendant,  which  he  had  read,  and  from  which 
he  cook  out  the  copy :  Boawetl  v.  Roberta,  Barnea.  422.  See  alao  Aldred 
T.  Hickn,  S  Taunt.  186;  but  see  the  later  caae  of  Redpath  v.  Wllllama.  3 
Ring.  443.  Handing  the  copy  In  an  envelope  to  the  defendant  without 
Informing  him  of  the  cootenta.  and  he  having  no  knowledge  of  the  tame, 
la  not  good  aervlee:  Bank  Ruaae,  etc.  v.  Clark,  W.  N.,  1804.  20. 

Where,  the  door  of  the  defendant'a  houae  being  faa^ened,  the  officer 
■poke  to  him  through  the  cloaed  window,  explaining  ILe  nature  of  tha 
prooeafi,  and  then  placed  a  copy  of  It  under  the  door  inlormlng  defendant 
thereof,  after  which  be  returned  to  the  window  and  ah*  >ved  the  original 
■ummnna  to  defendant,  who  aaid :  '"^hat  will  do,"  it  *aa  held  goo<I 
■ervice :  Re  Colin  Campbell,  9  C.  L.  T.  145. 

Service  upon  the  treaaurer  waa  held  good  aervlee  upon  the  county : 
Watta  V.  Beemer.  8  C.  li.  J.  255,  per  Wllkea.  Dy.  J. 

If  the  particulnrs  of  drmand  should  be  amended  nfter  iterviee.  jiidg- 
ment  roi  Id  not  be  entered  without  re-terving  the  aummona:  Gueaa  v. 
Perry,  12  P.  R.  400. 

If  a  person  refuaea  to  take  a  copy  of  the  aummona,  the  proper  course 
is  to  inform  him  of  ita  nature,  and  throw  It  down  In  hla  presence:  per 
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«.  B.  u.  i22.     If  there  are  conB  clin,  «Oi!aviti  u  to  ..rrl™.   I-j  .1. 

105.  a.  to  holiday..  '•     '"'''  °''"'  "»"■'  <°  «• 
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If  the  bailifif  cannot  effect  the  service  of  the  autnmoDs  in  time  for  the 
■itting  of  the  Court  mentioned  therein,  he  must  return  the  same  to  the 
clerk,  who  must  insert  the  dates  uf  the  next  two  sittings  and  return  the 
same  to  the  baOiff  immediately :  Kule  105. 

Service  may  be  made  at  nny  hour  of  the  day  or  night:  Upton 
V.  Mackenzie.  1  D.  &  It.  172;  Priddee  v.  Cooper,  1  Bing.  66.  The 
summons  may  be  served  in  any  county  in  Ontario,  and  by  any  bail- 
iff: Jte  I.adouceur  v.  Salter,  6  P.  R.  305;  although  not  bound  to  go 
outside  of  his  own  division:  section  4«.  Service  is  good  though  made 
while  defendant  is  attending  court  in  his  own  cause:  Poole  v.  Gould.  1 
H.  &  N.  09 :  City  of  Kingston  v.  Brown,  4  U.  C.  R.  117.  The  aummona, 
we  need  scarcely  say,  must  be  served  by  one  who  can  read  so  as  to  be 
able  to  swear,  if  necessary,  to  the  correctness  of  the  copy:  Delafieid  v. 
Jones,  Ca.  Pr.,  C.  I'.  34.  But  inability  to  write  is  not  an  objection ; 
Baker  v.  Coghlan.  7  C.  B.  131.  Where,  in  an  action  against  a  father, 
process  was  served  upon  liis  son,  of  the  same  name  and  appearance 
entered  and  defence  made  by  the  son,  the  court  held  that  a  verdict  for 
defendant  was  correct,  and  that,  whether  there  was  collusion  or  not, 
the  plaintiff  could  not  recover  against  the  son  so  as  to  charge  the  father: 
Killens  v.  Street,  M.  T.  4  Vic.  A  writ  directed  lo  J.  S.  was,  by  mistake 
served  upon  his  son  of  tlie  siime  name.  who.  n  few  days  nftcrwards.  gave 
it  to  the  father,  the  defendant  telling  his  son  that  tlie  sheriff  had  made 
a  blunder,  and  defendant  at  his  son's  request  took  it  to  an  attorney,  who, 
upon  defendant's  instructions,  entered  appearance,  and  afterwards  put 
in  pious:  it  was  lield  gootl  servicp:  The  Provincial  Insurance  Company 
of  Canada  v.  Shaw,  10  U.  C.  R.  360.  In  an  action  on  a  mortgage  the 
writ  was  served  on  the  mortgagor's  father,  who,  by  his  son.  an  attorney, 
mtered  an  appearance  and  defended  the  suit,  and  a  verdict  was  taken 
ligainst  the  mortgagor,  the  verdict  was  set  aside  becanse  served  on  the 
wrong  person,  and  no  notice  or  knowledge  of  the  proceedings  were  shown 
to  have  reached  the  defendant:  Sutherland  v.  Durable.  14  C.  P.  156;  see 
also  Walley  v.  M'Conoell.  13  Q.  B.  903.  An  admission  of  service  of 
summons  waives  all  technical  irregularities:  Otis  v.  Rossin,  2  P.  R.  4S. 
A  defective  service  of  a  summons,  regiilnrly  issued  and  in  proper  form,  in 
cured  by  the  appearance  of  the  defendant  and  an  appearance  "  under 
pretest"  is  unknown  to  the  practice  of  the  court:  Dom.  Coal  Co.  v 
Kingswell,  S.  S.  Co.,  30  N.  S.  R.  3»7.  Where  personal  service  is  not 
necessary,  the  bailiff  should  he  particular  in  serving  one  of  the  thrp." 
persons  mentioned  in  this  section,  and  showing  the  nature  of  the  service 
in  the  affidavit ;  and  when  served  on  "  a  grownup  inmate  of  the  de- 
fendant's dwellinK-house  or  Usual  place  of  abode  or  business."  his  or 
her  name,  if  ixtssible.  should  be  stated  in  the  affidavit,  and  the  fact  that 
the  person  was  grown-up  and  was  an  inmate  of  the  particular  house, 
etc. :  See  Form  20.  On  these  points,  see  jiarticularly,  2  U.  C.  L.  J.  S.", 
86  and  104,  where  the  mode  of  service  is  fully  discussed. 

Where  the  suit  is  on  the  judgment  of  a  court  of  the  province  of 
Quebec,  on  n  personal  service  made  in  Ontario  in  an  action  in  which  tlic 
rause  thereof  arose  in  Quebec,  the  judgment  is  conclusive  on  the  merits : 
Court  V.  Scott.  .12  C.  P.  148.  and  cases  there  citwl ;  R.S.O.  1914,  c.  5*t.  ss. 
50-52.  But  the  courts  of  this  province  will  not  aid  in  giving  force  to 
a  foreign  judgment  based  upon  grounds  which  would  not  support  such  a 
judgment  here:  Swaizie  v.  Swaizie.  31  O.  R.  81. 

Whether  service  of  a  summons  from  a  division  court  is  good  is  a 
m.itter  peculiarly  for  ihe  decision  oC  the  judge:  Waters  v.  Handiey, 
G  D.  &  L.  SR;  Zohrab  v.  Smith,  ,'>  D.  &  I..  635:  see  Robinson  v.  Lenag- 
hnn,  2  Ex.  333. 


BEXEWAL   OF   SUMMONS, 


las 


provit"e,';er.«;;r8S  a";™*"  ''""'"  ""  ■"■"''  "'"•^  "■■■  "  "-  »"•"■ 
Al  to  service  on  partne™.  see  seceion  m.  8ub..eclion  4 
aubstitutiODal  service :  sectioD  88 

.here"A'*i^°X'o7',e°';£  "  ''''''°-'-  '"  I'  '"""''"^  ""'  ""  —W 

in..  CO..  „  P.  n%lt'^^,^'^,T.aX'kVc!'h''^i  '■  ^'''-°■ 

:°rbt:r.!.?'p.";err.iSrTe".';.ur;;'","f  ""^  5"^ 

jud„  ioran  order  for  i,.  renewal'tefore  the  S'i  Z''  mS""'   '°  "" 

tJL^':.  ^£^:'  ^Tii  £oirr^a:r=- -¥:- 
n.ej„,^aL.„.-,r;or-fiewSn.rLrs-,;^--- 

.hich,  if  decided  in  a  certain  wa,-,  „„„ld  have  made  ,l,e  actir'l.ls"; 
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it  was  held  that  this  was  not  a  good  reason :  Howlaod  v.  Dominion  Bank 
15  P.  K.  .-W;  22  8.  C- U.  130.  "The  iHHiitioD  of  the  defendant  should  b« 
considered,  and  he  should  not  have  an  action  hanging  over  him  for  an 
Indefinite  time,  unlesfl  some  good  excuse  for  want  of  diligence  in  its 
prosecution  be  shown  " :  per  Osier,  J.A.,  15  V.  R.  62. 

But  where  the  delay  arose  from  the  pendency  of  an  appeal  in  au 
action  bt-tween  the  same  parties,  the  decision  of  which  woiihl  affect  the 
plaintiflTs  course,  the  order  for  renewal  was  made :  Gllmour  r.  Magee,  14 
P.  R.  120:  and  where  some  of  the  defendants  could  not  be  found,  and  the 
plaintiff  was  in  feeble  hi>allh,  and  unaMt  to  give  the  matter  attention,  an 
order  for  renewal  was  contirmed :  Caikns  v.  Airth,  16  P.  B.  100. 

Beibre  an  order  for  renewal  can  be  made  there  must  be  some  real 
excuse  for  the  delay ;  and  to  hold  a  summona  unserved  to  practically 
extend  the  time  allowed  by  the  Statute  of  Limitations  is  an  abuse  of  the 
process  of  the  Court :  Appleyard  v.  Mulligan,  3  O.  \V.  N.  943. 

0«  th*  J«dc«'t  Order.— The  original  order  of  the  judge  must  b« 
delivered  to  the  clerk.     The  renewal  is  for  twelve  months  from  the  datB 
of  the  order,  the  date  of  the  order  not  being  included. 
As  to  Statute  of  Limitations,  see  notes  to  section  113. 

Forai  of  Order.- 

Rule  7  (a). 


-See  Form  10.1.     Form  of  renewal  is  given 
General  Provisions. 


Swbstitu-  88.  The  Judge  may  make  an  order  for  substitutional  service 

wrv?<!e       ^^  ^^'^  service  by  advertisement  or  otherwise.     10  Edw.  VII.  r. 
39,  s.  88. 

•nbstltBtlenal  Sarrlee.— The  object  nnd  effect  of  substitutional 
service  was  expressed  by  Mellor,  J.,  in  Watt  v,  Bametr.  3  Q.  B.  D.  163. 

at  p.  186:  "The  object  of  the  rule  was  to  obviate  the  difficulties  that 
the  plaintiff  might  be  exposed  to  by  reason  of  the  defendant's  going  abroad 
and  keeping  abroad  and  it  being  impossible  to  effect  personal  service,  and 
to  prevent  the  plaintirs  right  being  entirely  defeated  by  reason  of  these 
difficulties.  It  was  intended,  in  my  opinion,  in  such  cases  to  enable  the 
court  to  order  substituted  service,  and  that  when  such  8er\-ioe  is 
directed,  it  should  have  all  the  effects  of  personal  service."  See  Ke 
Urquhart,  24  Q.  B.  D.  723.  at  p.  726. 

The  right  which  every  defendant  has.  to  he  served  personally  wflh 
the  summons,  can  only  be  taken  away  by  statutory  enactment :  see 
Thorburn  v.  Barnes,  L.  R.  2  C.  P.  384:  ffc  Pollard,  L.  R.  2  C.  P.  lOtJ; 
Ferguson  v.  Carman.  26  V.  C.  R.  26;  Maxwell  on  Statutes.  2nd  ed.,  443. 

The  rule  governin?  suhstiiotlonal  service  seems  to  be  that  where,  at 
thr  time  of  the  issue  of  the  writ,  there  could  at  law  haVe  been  personal 
service  of  it  upon  the  defendant  sought  to  be  ser\-ed,  but  circumstancps 
prevented  bupK  service  b'ing  made,  then  substitutional  service  may  be 
allowed.  But  if  at  the  time  the  writ  wan  issued,  personal  service  nmlrl 
not  at  law  have  been  made,  then  substitutional  serviw  cannot  be  onliTi'd : 
Field  v.  Bt^nett.  56  L.  .1.  Q.  B.  SO:  Hillyard  v.  Smyth,  38  W.  R.  7 :  De 
Berniiles  v.  New  York  Herald.  1803.  2  Q.  B.  07  (note)  ;  Jay  v.  Budd 
180S,  I  Q.  B.  12,  prr  Risby.  L.J..  at  p.  17. 

Afldavlt  for  SnbstitBtlo&al  »erTio«.— For  formalities  and  gen- 
eral retjuirements  of  affidavits,  sec  Rules  42-50  and  Forma  18,  20.     For 
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.ould  Mt.,f,  the  judge  that  .11  effort,  have  been  mode  whieh  eould  be 
!„J  .J  ,  1^  "KCted  to  jerve  the  defendant  op  ,»^rtaln  hi.  whereabout., 
and  .hould  aI.o  show  what  the  efforts  were:  Skene  v,  SlmpMn.  2  DeG.  & 

fff^otfn,  •n.^oM  ''"';■■  -l"*  "^r  "•"■'•  ""''  ""'  »"  P^^'i^ble  mean,  ot 
effecting  personal  service  have  been  exhausted,  and  that  such  .ervice   or 

5  w'v  «  Z,?"?.'  ''"•°°"'  wvicB"  I,  Impossible:  Forth  v.  Bush. 
?mi  %  r-lf-  fi'  ^.""i",:  ^"''^^  *  '-  ■^^  «•'■  ""■"'"  '■  Falcke 
if  .  »  r;  u  I'  ?'""''i  ■*  ■''°"''  *"""•«  "«  defendant  resided 
or  .  s  reside,  what  business  he  had  been  or  was  engaged  in.  what  spec!- 
rol-XI  tk  been  made  to  serve  him  and  why  It  was  not  done.  and.  If 
[„d  t^  Z  •  '"'  "■."  'J"  'J='™'i'"  b"  'bsconded.  It  should  hi  stated, 
and  whether  or  not  he  had  any,  and  If  a,,  what  friend,  or  relations 
residing  in  the  province:  see  Stephen  v.  Dennie.  3  U.  C.  L.  J  60-  Flower 
r'ch  Chamb'  *  °'  '^'  ""  •"""»•<■"■  B,  at  p.  004:  Irving  v.  Strait. 
It  would  not  he  enough  to  show  that  defendant  had  gone  abroad  and 
„  „°°  ''"™'!  resWenoe  i"  'he  province:  Kitchen  v.  Wilson,  4  C  B 
n.  ».  4M:  It  Is  necessary  to  .how  that  the  defendant  is  evading  wrvice 
or  that  his  whereabouts  are  unknown  :  Robertson  v.  Mero,  9  P  R  510  ■ 
Ad.er  V  Benjamin.  1  T.  I,.  R.  308;  Wilding  v.  Bean,  1891,  1  Q.  B.  100:' 
Jay  V.  Budd,  1898.  1  Q.  B.  12,  at  p.  18. 

<    n^"  l^'J^fV^'"'  '"  evading  service,   the  affidavit  should  state   the 
t4lS44f1nJ^^^^  ""  '""'  '"'°°  "'""'  ""  '°'''"'°" 

JfUiptMiet  The  manner  in  which  it  Is  propoaed  that  service  is  to  be  effected,  and 

that  there  is  a  reasonable  probability  of  the  summons  cumin  •  o  the 
knowledge  of  the  defendant,  should  be  shown :  Cook  v.  Dey  2  Ch  D  US  • 
'f;opes  V.  Brewer,  24  W.  R.  40;  Furber  v.  King,  50  I,.  J.  Ch.  490.  ' 

riT^%  """!•'•  "*  ^*"'*  <"  »>■.  »..tio«.-Beforc  57  Vic.  c.  23, 
J.  lA  Id.  and  14  (now  section  7.i),  the  process  of  division  courts  had  no 
effect  against  a  man  residing  out  of  the  province:  Onlario  Glas,  Co.  v 
Swarts  0  P.  B.  2o2,  unless  he  had.  in  Ontario,  an  office  and  an  agent 
doing  business  on  his  behalf,  or  bad  absconded.  And  although  section 
lo  may  have  been  intended  to  cover  such  case.,  it  does  not  appear  to 
confer  any  additional  power  to  order  subalitutional  service  in  any  case 
where  It  would  previously  have  been  improper  to  do  so.  But  under  this 
section  the  widest  possible  powers  are  conferred,  and  It  would  appear 
that  an  order  may  be  made  for  substitutional  or  other  service  not  only 
of  the  summons  but  any  other  process,  in  any  manner  which  the  judge  in 
Ms  discretion  may  direct:  see  Jay  v.  Budd,  1898,  1  Q  B  !■>  at  n 
16:  Whitley  V.  Honeywell,  24  W.  R.  851.  The  word  "  procras "  is 
aetned  to  mean  any  summons,  writ,  or  warrant  issued  under  the  seal 
of  the  court:  Rule  2  (8), 

As  to  actions  against  firms  or  individuals  whose  chief  place  of  busi- 
ness IS  not  within  Ontario,  see  s.  89  and  notes  thereto;  and  a.  to  an 
action  against  a  person,  whether  a  British  subject  or  not.  carrying  on 
business  under  another  name,  see  s.  90. 

„  •    ^"!  •"'••***»«'>»»l  ••rrlce   osBBot   be   Ordered.   —   The 

principle  of  subslitutionai  service  hi  thus  stated  by  Ixird  Esber  M  R  ■ 
I  do  not  see  how  substitutional  service  can  be  ordered  when  the  con- 
.w!^?^  ° '1'"'''  "■"'.  °"«'°"'  V"«"«"  service  could  not  posaibiv  be 
rlected  The  expression  •substituted  service'  implies  in  itself  that  the 
original  service  could,  under  certain  ein^umstance,,  possibly  be  effected  "  • 
He  Eaay,  B.  p,rte  Hill,  l.q  Q.  B,  n  KW.     See  Fil-ld  v.  Bennett  Sl.  J, 
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S«.BB.  Q.  B.  80;  Fry  v.  Moore.  23  Q.  R  D.  305;  Ilillyanl  v.  Smyth,  30  W  R 
7:  Wilding  V.  Bean,  1801,  1  Q.  B.  100;  De  BernHle*  v.  New  York 
Herald.  1893.  2  Q.  B.  07  (n)  ;  Sloman  v.  Government  of  New  Zea- 
land, 1  C.  P.  D.  563;  WorceBter  BankinK  Co.  v.  Firbank.  1S»4.  1 
Q.  B.  784;  O'Connor  v.  The  Star  Newspaper  Co..  30  h.  R.  Ir.  1.  Sub- 
stitutional service  #111  not  t>e  ordered  againHt  a  foreign  sovereign- 
Miffhell  V.  Sultan  of  Johcre.  1894.  1  Q.  B.  149;  or  acainst  a  colonial 
government:  Sloman  v.  Government  of  New  Zealand,  1  C.  V.  D.  563- 
or  HKainBt  a  foreign  ambasaad-.T :  Miisiirus  Bey  v.  Gadban!  1894.  2 
Q.  B.  362. 

Cm**  Wbere  Sabitttntloul  S«rvioe  Ordered.— The  iirincipit 
on  which  the  court  will  onier  «iihatituted  service  in  that  the  process  bo 
ordered  to  be  served  will  reach  the  person  served;  Whyte-Melville  v 
Whyte-Melville,  85  L.  T.  Jour.  7;  or  that  it  is  likely  to  come  to  his 
knowledge:  Hope  v.  Hope.  19  Beav.  327;  4  De  G.  M.  &  G.  328  There- 
fore, such  service  will  be  allowed  upon  persons  authorized  to  accept  that 
particular  service  or  who  will  communicate  the  process  to  the  defendant' 
/&.;  «e  Sladp.  Sit  W.  U.  28.  For  in«tance,  such  service  has  been  allowed 
DD  solicitor*  who  have  acted  for  defendant  In  the  subject  matter  of  the 
action:  Hornby  v.  Holmes.  4  Hare,  306;  Hope  v.  Hope.  19  Beav  327- 
Jay  V.  Biidd.  1898.  1  Q.  B.  12;  on  a  former  solicitor  of  the  defendant: 
Watt  i.  Barnett,  3  Q.  R.  D.  3.  3<B ;  see  The  Pommerania,  4  P.  D.  105; 
»n  the  defendant  by  mail  in  a  letter  addressed  to  him  at  hiw  last  address' 
Dymond  v.  Croft.  3  Ch.  B.  512;  on  jlefendnnt's  manngiuff  clerk  at  bis 
offices  and  upon  hiR  solicitors;  Armitage  v.  Fitzwilliam,  \V  N  (1875) 
238:  Jay  v.  Budd,  18J>8.  1  Q.  B.  12;  see  Tottenham  v.  Barrv.  12  Ch. 
D.  707:  on  n  spH?iuI  agent  of  defendant:  Uobiiouso  v.  Courtney,  12  Sim 
140;  on  general  agents:  Jrni'S  v.  Cnrgill.  11  L.  T.  50«;  on  wife  when 
husband  out  of  the  jurisdiction  :  Bank  of  Whitehaven  v.  Thompson.  W.  N. 
(1877)  45;  on  a  person  in  communication  with  the  defendant:  Dicker  v. 
Clarke.  11  W.  R.  625;  on  relations  and  by  advertistment :  Wolverhamptoti 
(Ac.)  Co.  V.  Bond,  20  W.  R,  599;  see  Coulburn  v.  Carshaw,  32  W.  R.  33. 
In  an  action  against  an  assignee  in  insolvency  who  had  absconded,  ser^ 
vice  was  allowed  on  an  inspector  of  the  estat-  •  London  &  Can.  L.  &  A. 
Co.  V.  Thompson,  8  P.  R.  96.  In  an  action  against  husband  and  wife 
and  the  husband  could  not  be  found,  service  was  directed  to  be  made  by 
advertisement,  subject  to  the  direction  of  the  registrar:  Whitley  v. 
Honeywell,  24  W.  R.  Sol ;  and  in  another  case  by  serving  the  defendant's 
wife,  by  leaving  a  copy  at  the  house  and  by  advertisement  iti  two  local 
papers:  Mellows  v.  Bannister,  31  W.  R.  238;  Waters  v.  Waters,  24  W.  R. 
190.  In  Alexander  v.  Alexander,  1  O.  L.  R.  630,  substitutional  service 
was  made  by  posting,  and  it  was  held  that  the  order  should  not  have 
been  made  as  the  same  was  not  Ukely  to  reach  the  knowledge  of  the 
defendant.  But  if  it  can  fairly  be  inferred  that  the  defendant  has  notice 
pf  tho  proceedings  the  notice  will  be  allowed :  Taylor  v.  Taylor,  6  O.  I..  R. 
356,  545.  The  persoL  served  as  aitent  may  apply  to  set  aside  the  service : 
Doreraus  v.  Kennedy.  2  Grant  65. 

An  order  was  made  for  service  on  a  foreigner  out  of  jurisdiction  of 
notice  of  writ  by  registered  letter  sent  to  a  tnistee  of  the  defendant  and 
to  his  wife :  Ditton  v.  Bornemann,  3  T.  h.  R.  3. 

An  order  was  made  for  substitutional  service  of  a  writ  against  a  de- 
fendant whose  christian  name  was  unknown  and  was  left  blank  in  the 
writ ;  35  Sol.  J.  17. 

E»«dlng  Serriee. — Where  defendant  evades  service  an  order  may 
be  made  for  service  by  leaving  a  copy  of  the  writ  at  his  office  and  !ast 
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known    MginRs  And   by   adverti«cinent :   Cook   v.    Dey,   2   Ch.    D.   218;  Stc.  It. 
L'rane  v.  JulIioD,  2  Ch.  D.  220:  Bank  of  Whitehaven  v.  Thompion,  W.  N, 
(1877)  45;  Hamilton  v.  Davips,  W.  N.  (1880)  S2. 

When  it  wa»  clear  that  defentJant  was  evading  aen-ice.  service  wai 
ordered  by  leaving  a  copy  of  tlii>  writ  at  defendant's  dwelling  house  and 
by  copiea  being  sent  to  him  hy  roaH :  Copes  v.  Brewer,  24  W.  R  40. 
Bee  also  Trent  Cycle  Co.  v.  Beattie,  15  T.  h.  H.  170;  Re  Urquhart.  24 
Q.  B.  D.  723. 

Where  defendant  is  out  of  the  juriediclion  and  hit*  whereabouts  are 
unknown,  and  there  is  no  one  in  the  jurisdiction  who  ia  likely  to  be  in 
eommunication  with  him.  service  may  be  ordered  by  advertisement  alone: 
Hartley  v.  Dilke,  35  L.  T.  706;  or  by  advertisement  and  mailing  copies  of 
ibe  writ  to  different  addresses  at  which  defendant  has  been  heard  of; 
Stimson  v.  Stimsoo,  6  Gr.  370. 

Where  defendant  was  out  of  the  jurisdiction  at  the  time  of  the  issue 
of  the  writ,  substitutional  Kerviee  may  be  ordered  if  the  court  ia  satisfied 
that  he  went  out  of  the  jiiriadiction  to  evade  service:  He  Urquhart,  24 
Q.  B.  D.  723;  see  Fry  v.  Moore,  23  Q.  B.  D.  395;  Watt  v.  Barnett.  3 
Q.  B.  D.  183  at  p.  1S6;  per  Eaher.  M.R..  Wilding  v.  Bean,  1801,  1  Q.  B. 
100,  at  p.  103;  see  Jay  v.  Rudd.  180S.  1  Q.   B.  12. 

The  time  within  which  defendant  may  dispute  the  plaiuliflTs  claim 
will  run  from  the  date  an  which  service  is  effected  as  set  forth  in  the 
order,  or  from  \'.  j  date  of  the  pubUcntion  of  the  advertisement,  whichever 
is  the  later:  .Johnson  v.  Moffatt,  W.  N.   (1875)   248. 

Siibpo«iu.--A  witness  is  not  liable  to  attachment  for  disobedience 
to  a  subpoena  8erve<l  substitutionally  pursuant  to  an  order;  Barber  v. 
.\dam8.  16  P.  R.  156.  Section  115  allows  the  service  of  a  subpcena  by 
leaving  it  at  the  witness'  usual  place  of  abode.  Query,  whether  an  attach- 
ment will  issue  against  n  witness  so  served  without  any  effort  for  por- 
sonal  service  or  any  evidence  that  it  came  to  the  witness'  knowledge:  See 
notes  under  section  115.  An  order  should  no:  be  made  for  substitutional 
service  of  a  subprena  upon  an  officer  of  a  litigant  corporation:  Mills  v. 
Mercer  Co..  15  T.  R.  281. 

Service  on  Lunatic  Defendant.— The  new  section  42  of  The 
Hospitals  for  the  Insane  Act,  R.S.O.  1014.  c.  295.  now  provides  that 
in  the  case  of  a  patient  in  such  hospital,  service  may  be  made  on  the 
Inspector  of  Hospitais  and  Pub'ic*  Chnritiea.  if  the  Inspector  is  named 
therein  as  Committee. 

Order  for  Bnbstltntlonal  Berrlee.— For  form  of  order;  see 
Form  104.  See  also  Cnine  v.  JiiUion,  2  Ch.  D.  220;  Cook  v.  Dey,  2  Ch. 
D.  218.  In  these  cases  the  court  refused  to  give  directions  as  to  the  time 
for  appearance  as  the  ordinary  time  allowed  for  appearance  will  run  from 
the  service  of  the  writ  or  issue  of  the  advertisement,  whichever  ia  the 
latest  in  date.  When  the  order  ia  f-r  service  out  of  the  jurisdiction  it 
tJiouId  fix  the  time  for  entering  defer  ,  The  ordc  should  prescribe  what 
Is  to  be  done  instead  of  personal  sei  .-ice ;  and  the  plaintiff's  proceedings 
after  the  order  must  strictly  conform  to  it,  and  to  the  terms  which  the 
judge  has  imposed:  Weeks  v.  Wray,  L.  R.  3  Q.  B.  212. 

SettlnE  Aaide  Order. — An  order  for  substitutional  service,  and 
Judgment  by  default  obtained  thereon,  may  be  set  aside  on  terms :  Watt 
r.  Barnett,  3  Q.  B.  D.  363. 

An  application  may,  it  seems,  he  made  to  set  aside  the  order  on  affi- 
davits contradicting  those  on  which  it  was  obtained,  and  not  disclosing 
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Service  cf 
prooetis. 


Interpret- 
ation 
"Agent." 


nj  defenoe  on  the  merlte :  Hall  v.  Smlioii.  D  Ei.  238 :  Thelwill  r   lel. 
tertoB.  16  C.  B.  N,  S.  S13. 

If  the  order  was  properly  granted  It  would  not  be  rescinded  in  coone- 

J"'iS"i.°'  '"  '" "'  "''''^''  ""'»'«l"e'»ly  oicurred :   Rorradalle     .  Nelson. 
14  G,  B,  OOO. 

■•"I"  •■*  •'  '"rti*I«tJo».— Section  75  t2),  (3),  (4l.  pro- 
ridea  for  service  of  the  summons  out  of  Jurisdiction. 

89. — (1)  Every  Buniinons  or  process  against  a  corpora- 
tion, firm  or  individual  whose  chief  place  of  business  is  not 
within  Ontario,  and  all  subsequent  papers  and  proceedings  in 
the  action,  may  be  served  on  the  agent  of  the  corporation,  flrni 
or  individual  whose  office  or  place  of  business  as  such  agent  is 
either  within  the  division  from  the  court  of  which  the  summons 
or  process  issued,  or  is  nearest  thereto. 


(2)  For  the  purpose  of  this 
include. 


'^ction  the  word  "agent"  shall 


(a)  In  the  case  of  a  railway  company  a  station-master 

having  charge  of  a  station  of  the  company; 

(b)  In  the  case  of  a  telegraph  company,  a  person  having 

charge  of  a  telegraph  office  of  the  company ;  and 

(c)  In  the  case  of  an  express  company,  a  person  havin.? 

charge  of  an    express    office    of    the    company. 
10  Edw.  VII.  c.  33,  s.  89. 

Corporatloa,  Flm  »  ImdiTldiuiI.— The  provisions  of  this  sec- 
tion originally  extended  only  to  corporationa  not  having  their  chief  pl;..'e 
of  business  in  th»  province.  Formerly  service  of  a  summooa  or  other  pro- 
ceM  or  proceedings  could  not  be  made  upon  corporations  or  persons 
residing  out  of  but  carrying  on  business  within  Ontario:  Re  Ahrens  v 
VcGllligat.  23  C.  P.  171 ;  Westover  v.  Turner,  26  C.  P.  BIO ;  Re  Guy  v' 
The  G.  T.  By.  Co..  10  P.  R.  372;  Berkley  v.  Thompson.  10  App.  Ca«.  4,T: 
Ontario  Glass  Co.  v.  Swam.  »  P.  R.  25^:  R.  v.  Lightfoot,  6  E.  4  B.  822. 
In  1884.  provision  was  made  by  sections  2.  3  and  4  of  the  DIvisicn  Courts 
Amendment  Act  tor  service  of  garnishment  proceedings  against  such 
corporations;  in  1S85  the  provision  was  extended  t.i  "every  summons  or 
process  issued  out  of  a  division  eourf "  and  to  "  ill  subsequent  papers 
and  proceedings  in  the  action  or  proceeding  in  which  the  summons  or 
process  has  been  issued."  In  1887  the  provisions  of  section  88  (now 
76)  were  passed  providing  that  in  cases  against  su^h  corporatir  js  when 
the  cause  of  action  arises  partly  in  one  di-ision  and  partly  in  a  other  tti.- 
action  might  be  brought  in  either  division.  In  1889  the  provisions  of 
this  section  were  made  to  include  "  a  firm  or  individual "  having  it< 
(sic)  chief  place  of  business  without  the  i>rovince ;  and  in  the  revision 
af  the  Statutes  in  1897  the  section  assumed  its  present  form. 

The  question  as  to  when  and  how  the  division  courts  have  obtained 
Jurisdiction  in  such  cases  has  never  apparently  been  considered.  In  this 
respect  it  has  been  said  that  these  courts  are  endowed  with  greater  powers 


SERVICE  OX  COHPOriATI  )SS. 


tOl 


f'fvltr  iSlT  o''b  V2"'n"'-  C""'*'?,"-,2'  Q.  B.  D.  520;  Dob.„„  ,«.  „. 
,.'  i  ,     •        ^'  ^'  "^'    ■'"■»■>■"■>   »•    Hac  1801.  3  Q    B    8.1    nn>l 

»«re  enacted  livlnn  to  illvl.lon  courtu  Jnrl«iletion  "  Itl  cane,  where  i.  i. 
re.Wei.ee  o(  the  defendant  la  at  the  time  of  brln(ln<  the  acflon  out  of 

IS',  TtiLr  "i,.,?"'":;'"'  °°'' """  ■"•""■'■>■' ""  ^"  held  VoSppf^  ?„ 

The  local  anent  of  a  foreign  Inaurance  coiniiany  who  ha.  imwer  o>.l> 
o  receive  and  tran.ntlt  application,  wa,  held    o  li  an  "  .Ve«  "  i  l?l"  J 

ht  .»n?.^m™"'A'  °,'  '"""I*"""  '«  °»t  a  carrying  on  bu'ineL  a" 
oSrfJin  \l  f^  n",S^''-^°''"~°'i*'^-  1  Q-  B-  108;  M.  Baillle  v. 
Q.  B   784.      "■•"•'»*•  ""fMiter  Banking  fo.  r.  Flrbank.  18W.  I 

of  .hJ"'  ""  ".™  ""«»«"  m^ans  at  least  .ome  person  who  i>  an  agent 
of  the  corporat.on.  who  transmits  or  carrie.  on  here,  or  control,  or 

ToJ'^r  whtchT  "■"  ?'  ""  ""'""•'  ""'"'  "«  Irf-J^t'  Profes.  to 
P   B   406   405  ""  l»oorpon,ted-  Murphy  v.  Phosnl.  Bridge  Co..  IS 

lrfi,..'l™'*f*  "!'  ■■^"V"-"'"""  "'e  possession  within  the  jur- 
Miction  of  a  place  of  bo»lnes»  held  in  the  name  of  the  firm  by  a  partner 
or  by  «  person  or  person,  in  any  pay  of  the  firm:  Worcester  nnnkl,"g 
fl  ,  i""""'-  \^-  '  *  "■  '^'  Singleton  v.  Roberts,  70  I..  T  M7 
R^Zlph'S'o  T^nf  k  "•  ^■m"'".'""'"  "■'  ""'  ■"  RKk-nan  v. 
Srklns  In  To™„,  ^  ,1'  *"  \''^  ""'  ""  ''"■''"■•"  '•""ied  on  by 
rerklns,  in  Toronto,  in  the  name  of  a  New  York  firm,  was  not  a  place 
of  business  of  the  latter  in  Toronto. 

»..  T,?  n  !''}''  '°'"""  '■>  Ontario  the  company  must  carry  on  bu,|. 
pens  to  reside  in  Ontario  is  not  suBicient  to  allow  service  to  be  so  made- 
Wll.on  V.  DetroU  4  Milwaukee.  8  P.  R.  37 :  Murphy"  Phllx.  ,8  PR 

e™i  v°'LVili;r\'''c'«'rVb'^'.! ■'■  °- '^'  °ou,,.JZil 

eraie  v.  i^w.  JSUO.  A.  C.  431.  Where  the  company  does  not  cnrrv  on 
business  in  Ontario,  service  must  be  made  under  sLIrn  76  ' 

Chief  PUee  of  Bnalaui.— It  has  been  held  that  -  th.  home  of  a 

their  profit,  come  home  to  them,  whence  orders  emanate  and  .here  tb^ 
cbie  oB^ners  of  Ibe  compn„.v  are  to  be  found":  per  Wilde.  B..  .4dam^ 
I.  .1  .  ,/«■•■  ''  ",•  *  ^-  ^-  "'  "■  '""'•  <""<  "li.  't  is  submitted 
InnlS  .  "  '''■''°"'™  "'  «'"■  expression  •'chief  place  of  business  "  M 
applied  to  a  company  and  that  the  same  definition  would  be  applicable 
°  ",  «"°  "■■  ""i'^'llial":  see  also  Franklin  v.  Owen.  15  C.  L.  T  105 
lOS.  18.J :  notes  to  section  72. 

.„.„'i!'J""'?  '"'  "■»■"»««  """kJ  to  have  occnrred  in  British  Columbia 

rs^Pe.  .  I  "'■  """"■'l  "■'"'"•  '=''"'  °S~  '•  <""  »f  O-tari".  but  which 
carries  on  business  within  Ihe  province  may  be  maintaineil  it.  hu 
province:  Tyler  v^Tbe  C.  P.  Ky.  W.  29  O.  I  ^4.     AcharT  red  bink 

oHbe  l"."""""  n°'"i"  ''  "'"^•^  ">  ■»  ™'''™'  ">"'«  'or  "he  purple, 
of  the  law  as  well  „,  for  the  transaction  of  its  business:  sec  M  Geo 

p  ;,"•  "";  ™'  '■'  *"■''•  (r'oni);  County  of  Wentworth  v.  Smith  15  P 
1..    ..!.:    but     nil    ordinary    foreign    corporation,    although    having    an 
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■•es.  agency  in  Ontario,  )h  nut  bo  renuhnf.  I'arkir  v.  OlcttP,  16  1*.  R.  60; 

W,»l.  lee  aliio  Boiwell  v.  I'irHr.  17  I*.  R.  257;  Urauu  v.  Daviii,  14  C.  L.  T. 
104 ;  0  Mnn.  L.  R.  fHH,  and  other  rBwn  citeO  in  notra  to  aoctlon  170; 
Le  Tflilhiir  v.  S.  E.  Ry.  Co.,  3  V.  P.  t>.  18;  notrs  to  Bertlon  72. 

■•rrad  om  tha  AsaBt. — Except  in  the  cmch  enumerated  In  the 
nub-sect ioDft.  It  is  Hiibmitted  that  the  "asent"  would  mean  the  penon 
managing  the  branch  eatabllBhinent. 

Oflaa  or  Plaaa  of  BaaiKasa. — The  office  or  place  of  buRineaa 
must  be  that  which  he  occupies  aa  such  agent,  I.e..  the  branrh  eHtabllah- 
ment :  see  Sewry  v.  Burlie,  16  C.  [,.  T.  322. 

KaMraat  Tharato.— See  notes  lo  section  72  (b). 

■nb-aactioB  (8), — The  definition  here  given  of  the  word  "  agent " 
is  not  intended  to  define  the  only  claas  of  agents  that  may  be  served. 

A  female,  marrieil  or  single,  r  minor  or  an  alien,  could  be  an  agent 
under  this  section :   see  Watklns  v.  Vince,  2  Stark,  36S. 

As  to  senice  see  section  87  and  notes  thereto. 

Pmiagf.  90.  Tlio  postage  on  papers  required  to  be  served  out  ■  *"  the 

division,  and  sent  bv  mail  for  service,  shall  be  costs  in  the  cause. 
10  Edw.  A'll.  c.  32;  6.  90. 

Coati  Im  the  Cavia. — The  costs  of  all  proceedings  "  which  form 
part  of  the  regular  proceedings  in  the  cauae  "  are  generally  understood  as 
"  costs  in  the  cause " ;  and  the  party  entitled  to  costs  receives  them 
from  the  opposite  party:  Cameron  v,  Campbell.  1  I*.  R.  173.  prr  nums, 
J.;  we  also  Pugh  v.  Kerr,  6  M.  &  W.  1";  Copeland  v.  Blenheim.  11 
P.  R.  54. 

Poatac*  on  Papers. — All  papers  sent  from  one  division  court  to 
another,  or  to  a  party  to  a  suit,  or  to  the  judge,  shall  be  prepaid  and 
registered,  and  when  papers  are  sent  to  the  judge  postage  stamps  for 
return  postage  must  m  all  cases  be  enclosed  ;  the  postage  and  registra- 
tion to  be  costs  in  the  cause:  Rule  •i7.  By  the  preservution  of  the  registra- 
tion receipt  the  clerk  is  in  all  cases  able  lo  prove  the  mailing  of  a  letter 
at  the  time  shown  thereby:  see  Rule  78.  Upon  beinp  furnished  with 
the  necessary  postage  the  clerk  is  required  to  answer  promptly  all 
enquiries  made  by  parties  to  suits:  Rule  60. 


Bailiff  pro 
ieviporr. 


Clffk  uiuy 
act  SM 
bailiff. 

Duties.. f 
BsilitT  pn 
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91. —  (1)  Where  there  is  no  bailiff  or  the  bailiff  is  under 
suspension,  the  Judge  may  appoint  a  haiJifT  pro  iernporfi  to  per- 
form: 

(a)  All  the  duties  of  bailiff;  or 
(6)  Any  particular  duty. 

(2)  The  clerk  may  also  exercise  the  powers  conferred  by 
clause  (b). 

(3)  The  person  appointed  under  clause  (a)  of  subsection 
1  shall  perform  all  the  duties  required  to  be  performed  by  a 

bailiff.    10  Kd«-.  VII.  c.  33,  s.  91. 
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PARTNERS,   ETC. 
VMdar  Smipcmalom.— Sep  »i>r(i.m  114  i2). 

•»r«tl«».— The  surctlra  of  the  bailtfr  given  tinder  «ecti..n  M  would 
Dot  be  reiponsibtp  for  (he  pro  tempore  baWitt  Appointed  under  tbia  •«:• 
lion:  nee  an  to  Hwpe  of  the  teciiritf  given  by  the  bailiff:  R.S  O.  c  15, 
n.  8,  RDd  notes  to  m.  28.  27,  28. 

98.  The  clerk  shall  prepare  an  affidavit  of  service  of  every  cwk  to 
summons  ispued  out  of  his  court,  or  sent  to  liim  for  service,  ''J^V*" 
Htating  how  the  same  was  served,  tl«  day  of  wrvice  and  the  dis-  Jf  -VrviLP. 
tanee  the  bailiff  necessarily  travelled  to  cffeit  service,  and  the*'*"' 
affidavit  shall  be  annexed  to  or  indorsed  on  t)ie  summons  and 
shall  be  sworn  to  by  the  bailiff;  but  the  Judge  may  require  the 
bailiff  to  be  sw(irn  in  his  presence,  and  to  answer  such  questions 
as  may  l^e  put  to  him  touchin*;  aiiv  jicrviie  or  mileage     10  Edw 
VIT.  c.  3?.  f,.  9?. 

AfldkTlt  of  Servloe  of  Evory  SninmoHa. — For  neoeswiry  form- 
nlities  of  nil  affidnvits  twe  Rules  42-.T0 :  Form  10.  nod  nt.tpii  to  n.' 77. 

If  the  service  h  properly  made  a  defect  in  the  affidavit  would  not 
invalidate  it.  A  fre»h  nOidavit  could  be  made:  see  Fee  v.  Mcllharpy.  9 
P.  R.  320.  where  it  was  held  that  the  division  court  rules  are  not  impera- 
tive. But  all  affidavits  should  be  carefully  prepared :  see  .Tacorab  v, 
Henry,  13  C.  P.  377.     For  form  of  affidavit  of  iiervire  iwe  Form  20. 

DiatMioe  Nocesurllr  Travolled,— Formerly  milenge  for  leas 
than  a  mile  was  not  churgeublr.  for  the  former  tariff  only  provided  for 
"everj/  mile"  neressarily  travelled;  hut  the  present  tariff  provides  l.Tc. 
"  for  every  mile  or  fraction  of  n  mile :"  Tariff  Item  7.  Mileage  should  b« 
enlculatcd  fmm  the  point  at  which  the  officer  received  the  piiper.  If  two  or 
more  defendants,  the  mode  of  determining  the  distance  travelled  is  by 
estimating  it  first  to  the  place  where  the  first  defendant  is  served,  then 
from  there  to  the  next,  and  s(.  on :  and  the  ngeregnte  distanee  so  travelled 
is  the  correct  measure.  It  would  he  improjier  to  charge  mileage  to  each 
defendant's  place:  Corporation  of  Ilaldimnnd  v.  Martin.  10  T'.  C.  R.  178. 

Partners. 


93. —  (1)  In  case  of  a  debt  or  demand  against  two  or  moreoneor 
persons,  partners  in  trade  or  otherwise  jointly  liable,  who  reside""*" 
in   different   divisions,   or  of  whom   one   or   more  cannot   beSi'^y'iii 
found,  one  or  more  of  such  persons  may  be  sued  or  served  with  ^a&T'^^  ^ 
process,  and  judgment  may  be  obtained  and  execution  issued 
against  him  or  them,  notwithstanding  that  others  jointly  liable 
have  been  sued  or  served,  without  prejudice  to  the  right  of  the 
person  against  whom  execution  issues  to  demand  contribution 
from  any  other  person  jointly  liable  with  him. 


Snpreme  Court  Rvles.- 

226,  and  notes. 


-As  to  service  of  partnership  firms;    8. 
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Oaasvt  b«  F«mB4.— TliU  m#«o«,  onnot  bf  fmini)  iifirr  i1u»  illH- 
K»DO«  la  ffforti  to  find  the  partjr :  Blue  v.  Fulkrton,  Ir.  R»p.  C.  L.  383. 

Ah  the  fnrt  that  tbr  partici  ppkIiIi-  In  difffrent  dtvlniona,  or  that 
•ome  of  them  cannot  be  found.  !■  the  foundation  of  the  rifht  to  obtain 
Judcmfnt  airalait  othen.  Jointly  liable,  no  doubt  It  wonld  have  to  be 
■howD  br  attidaTlta.  or  by  other  proof  at  the  trial  of  the  case. 

Dabt  ■*  DvmsMd.— Section  IKl  (I),  (2).  only  ippllea  to  debts 
and  demand!  and  would  not  eitend  to  rlalnia  for  lort,  or  unliquidated 
tamarei. 

■•t-«ff. — Where  a  iilalnllff  availii  himaelf  of  the  provliiioni  of  nub- 
•efrtion  (1|  and  proceeds  aitalnst  only  one  or  more  uf  the  several  per- 
sons jointly  liable,  the  defendant  sued  may  avail  himself  of  any  net-olf. 
ruunterclaini  ur  other  defence  which  would  have  been  applicable  if  all  tlie 
liersons  liable  were  made  defendants. 

A  plaintiff  cannot  by  nuintr  only  one  of  several  persons  Jointly 
liable,  prevent  a  set-off,  counterclaim  or  other  defenee.  which  all  nr 
some  would  have  bad.  froih  beinf  set  up:  Htackwood  v.  Dunn.  .1 
Q.  B.  822:  see  Tuplls  v.  Grane,  A  Binx.  N.  C.  630;  and  where 
one  partner  only  is  sued  he  may  plead  a  partnership  set-off  axainst  a 
partnership  debt :  Rice  v.  Shute,  2  W.  Bl.  607.  But  a  debt  due  from 
poe  partner  cannot  be  set-off  ngalnst  a  debt  due  the  firm;  Gordon  v. 
Ellis,  2  C.  B.  821. 

JuimHj  Uahlm. — A  Judgment  under  sub-section  (1),  afcainst  one 
or  more  of  several  Joint  debtors,  even  without  satisfaction,  in  a  bar  to 
any  claim  aicninst  the  others:  Kins  v.  Hoare,  13  M.  A  W.  494;  eren 
where  the  Judnment  is  by  consent  In  an  action  to  which  the  other  Joint 
debtor  Is  a  party:  McLeod  v.  Power.  1808,  2  Ch.  206;  but  where 
Juditment  is  recovered  by  default  against  one  defendant  the  action  may 
be  proceeded  with  and  a  jndftment  recovered  against  the  others :  Dueber 
Watch  Case  Co.  v.  Tamtart.  26  A.  R.  20n ;  30  S.  C.  R.  373.  But  an 
nnsettled  judmnent  on  a  cheque  fdven  by  one  joint  contractor  In  respect 
of  the  joint  debt  Is  no  bar  to  an  action  against  the  other  joint  con- 
tractor on  the  orlfflnal  debt :  WeKK-Prosser  v.  Evans,  1804.  2  Q.  B. 
101 ;  Weall  v.  James.  68  L.  T.  M ;  Wilson  v.  Balcarres,  1808,  :  Q.  B. 
422:  Robinson  v.  Geisel.  1804.  2  Q.  B.  685;  so  likewise  a  judgment 
•n  a  note  a-iven  by  one  joint  contractor  Is  no  bar:  Hough  Lithographing 
Co.  v.  Morley,  20  O.  L.  R.  4H4 :  nor  a  judgment  against  one  a  bar  to 
proceedings  against  the  other  Joint  debtor  who  has  obtained  leave  to 
defend :  Dueber  W^atch  Ck«p  Co.  v.  Taggart.  26  A.  R.  29B ;  30  S.  C.  R. 
873 ;  Weal  v.  James,  iupra.  Where  the  liability  is  joint  and  several. 
»r  where  several  persons  are  independently  and  collectively  bound  to 
the  same  obligation,  the  recovery  of  judgment  without  satisfactinn 
KgainKt  one  is  no  bar  to  an  action  against  the  others:  Drake  v.  Mitchell. 
3  East  2.11  ;  7  ...  R.  440;  King  v.  Hoare.  13  -M.  A  W.  404 ;  Bermondsey 
r.  Ramsey.  1,.  H.  «  C.  I'.  247:  Re  Davidson.  13  Q.  B.  D.  50 :  see  also 
86  Alb.  I,.  J.  24n,  20.1,  A  partnership  debt  is  not  joint  and  several  but 
merely  joint:  Campbell  v.  Farley.  IS  P.  R.  07;  Re  Hodgaon,  31  Ch.  D. 
177:  Kendall  v.  Hamilton.  4  App.  Gas.  M6. 

Whfre  one  or  mori'  only  of  several  Joint-debtors  1%  sued,  he  can  net 
up  the  non-joinder  of  the  other  co-defendants,  except  where  the  defend- 
ants reside  in  different  divisions,  or  when  one  or  more  of  them  cannot 
be  found. 

Judgment  against  one  or  more  joint-debtors  cannot  be  set  aside  even 
with  the  consent  of  the  Judgment  di'btor,  so  na  to  evade  the  rule,  making 
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It  «  bar  Kgiinit  llii<  othi-ra:  UhuoiuiiiI  v.  Hchnftelil.  1801,  1  Q.  R  4K\;  ■m.M. 
Tumoto  l>taM  iUg.  Co.  v.  McUrvD.  14  I>.  K.  80;  Ht  Mcl^eod  v.  I*ow«r, 

1608, 2  ch.  aw. 

0«BtHbBtft«B.— '  Conrribution  "  h«>n>  tDPHDx  the  pcrfurmance  by 
mch  of  two  or  more  p«>rM>nM,  Jointly  llnblf,  by  rontrict  or  olberwiw,  of 
bit  BbBre  of  tb«  liability :  Wbarlon,  ITT. 

It  !■  ID  eqollab-  •  rishi  arlKlDi  la  circuniilaDiTs  wbcre  two  or  more 
penoiiii  are  aubj«ct   (o  a   cummoo   liability :    Johnaton   v.    Wild,   44  Ch. 

D.  146. 

Tlic  riffht  pxlMtR  an  bt'twi'on  oo-«iri>tipK :  Moorpliouw  v>.  Ki<ld, 
I'M  O.  K.  35;  in  apiN'Bi,  ;14  C.  L.  J.  :W1 ;  alio  between  partmre 
or  pentoni  otberwiiie  Jointly  intt-reatoil  in  a  buainm  venture: 
McLaren  v.  Marka,  W  I*.  It.  4fH ;  I<<twe  v.  Dlion,  Ifl  Q.  II.  1). 
544:  ami  betwi^n  truatei'H:  Lever  v.  I'eortT,  \V.  N..  IHWi.  lOB;  Itntler 
v.  Sutler,  14  Ch.  l\  {GO ;  Re  Eyton.  45  Cb.  D.  4.'W ;  between  company 
(lirectont:  namakill  v,  Edwantit.  31  Ch.  Ii.  lOTt;  H.8.O.  1014.  c.  178,  ■. 
110;  between  aeeommoitation  en<lorM>r!i  of  a  promliiRory  note,  where  thera 
U  nolhlni  to  indicate  that  the  prior  endonter  In  to  indemnify  the  lub- 
wquent  endoraer:  Stacey  v.  Stayuer,  7  O.  L.  K.  (t84:  Macdonald  t. 
Wbllfleld,  8  App.  Can,  733;  Macdonald  v.  Whitfield,  Whitfield  v.  Th« 
UerchaDli  Rank,  27  8.  C.  R.  04;  at  between  co-contraclora.  and  co- 
debtofi:  Bosart  v,  Robertaon.  11  O.  L.  R.  20ft:  Hoffman  v.  Cn-rar,  18 
P.  R.  473;  10  1*.  R.  IS:  at  between  co-debtora  under  a  Judgment:   R* 

E.  W.  A..  1901,  2  K.  B.  642.  Rut  It  doea  not  exiat  between  partiea 
to  wilful  lorta;  Corporation  of  Venpm  v.  Cook,  20  V.  C.  C.  P.  1S2; 
Wileockt  V.  Howell,  8  O.  R.  576;  Moxam  v.  Grant.  1801».  1  Q.  K..  at 
p.  484;  JohnitoD  v.  Wilton,  44  Ch.  D.  146:  Palmer  v.  Wick.  18!>4, 
App.  Can.  318. 

Where  a  note  wat  payable  in  inatalmentt,  it  wat  held  tl  at  on* 
lurety  who  paid  an  inttalment  wat  entitled  immediately  to  contributioa 
from  the  otheni:  Re  Manlonald.  W.  N.  <I888t.  130.  Etee  Molton't 
Bank  v.  Heilig,  25  O.  U.  503;  Ray  t.  Ubltter,  22  A.  R.  12;  2«  8.  C 
R.   70. 

■•1««M  of  %-ar%tj.—A  judiinent  nfainiit  one  of  teveral  joint 
debtors  releaiea  the  rest,  even  if  the  plaintiff  wue  in  ifnorance  of  the 
liability  of  the  otbem:  Hammond  v.  Schofield,  1801.  1  Q.  B.  453; 
Toronto  Dental  MnnufaeturinK  Co.   v.   McLaren,  14  I*.  R,  80. 

Suretiea  are  diacharsed  from  their  liability  if  the  creditor,  without 
iheir  consent,  releases  the  principal  debtor:  Mahew  v.  Crickett,  2  8w. 
185.  103 :  Bogart  v.  Robinson,  8  O.  L.  R.  461 ;  11  O.  L.  R.  205 ;  or 
makeH  an  agreement  with  him  (if  it  Is  binding  and  enforceable,  but  not 
otherwiM-:  RoiiKe  v.  Bradfonl  Banking  Co.,  1804.  App.  Caa.  586), 
to  extend  the  lime  for  the  payment  of  thv:  debt :  Samwell  v.  Howarth, 
3  Mer.  272;  Claire  v.  Birley.  41  Ch.  D.  422;  or  in  any  way  wilfully 
niters  the  equitable  rights  of  the  sureties;  e.ff.,  by  giving  up  a  part  of 
a  pledge  or  security  he  holds  for  the  debt :  Polak  v.  Everett.  I  f^  B.  D. 
•'!Ht:  (but  not  where  part  of  the  pledge  U  lost  through  the  Inches  mI 
the  creditor:  Wulf  v.  Jay,  L.  B.  7  Q.  B.  7.'i*'i;  or  even  throuch  (efms 
negligence  by  the  creditor:  Black  v.  Ottoniau  Bank.  (J  L.  T.  7<J3), 
nnlesH  the  creditor  expressly  reserves  his  rights  against  the  sureties  or 
the  rights  of  the  sureties  against  the  principal  debtor :  Canadian  Bank 
r.f  Commerce  v  '■forthwood,  14  O.  R.  20T ;  Hollidny  v.  Jackson,  22 
8.  C.  R.  470;  verend  v.  Oriental  Financial  Co..  I„  R,  7  Ch.  142; 
McDonald   v.  Wnitfield.  S  App.  Cas.   733. 
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Tbf  MBw  ruin  apply  witb  nfcrrnct  to  nccoaiBodatlon  codoraer* 
•r  othrr  partlM  to  a  profnl«K>ry  doI«,  when  Iht  whole  innuctlna  ihAwa 
that  their  real  relatlooahlp  !■  Ibat  of  mrittlem,  and  tbe  boMer  nf  tlit 
Bote  wa«  awarf'  ot  tbat  relaiionnblp :  Rwin  v.  I:ADcaster,  0  B.  *  H.  TiTl : 
Bank  of  Upper  Caoaila  v.  rh-ktrmaDn,  IS  V.  C.  C.  V.  363;  Ba.  iii« 
National*  r.  Amoldl.  2  O.  I..  K.  *Vi4:  Over^nil  v.  Oriental  KInancial 
Co.,  tupra;  Dogart  v.  RobrrtiKiii.  It  O.  L.  It.  200;  anil  it  la  aUo  apt  lir- 
able  to  parties  to  a  bill  of  eictiani v :  J»iit>«  v.  Whiitaker,  .'t  L.  T.  R. 
T2S.  But  It  U  otberwN*'  If  ib«  boUler  of  ibe  note  waa  not  aware  of  tbe 
relatlonablp  wben  tli<'  <leallDg  took  place  which  releawd  tbe  principal 
dfblur:   Da»qui>  NiKniaie  v.  IletoiirDuy,  18  R.  L.  ITS. 

KvsD  if  \h''  i^naaction  liy  wblfh  ihe  principal  debtor  la  released 
doea  Dot  reacr  h  the  auretlea'  rlfbts  nor  those  of  the  creditor  aialuat 
lht>ni.  ret  If  ii  took  place  with  the  knowledge  mid  ronaent  of  the  iiuretloa 
(mere  knowledge  without  ooownt  not  being  aitftlcient :  i'olak  v.  Everett, 

I  Q.  B.  D..  at  |).  073),  ther  are  not  dItcharxM:   Bogart  v.  Robertaon. 

II  O.  L.  R.  21>.'\;  which  caae  U  also  autboriiy  for  the  proposition  tbat 
although  sureties  maj  have  bacome  discharged  by  reasou  of  ■  releaM  of 
tbe  principal  debtor  or  bjr  extension  of  time  to  him,  tbe  l'>gal  oiierallon 
of  duch  Meimi'  may  be  rrHtrninei)  by  thr  siirftlcs  afterwards  affirming 
their  liability :  Smith  v.  Winter,  4  U.  A  '-V.  4M. 

Taking  a  renewal  note  from  the  maker  discharges  Ihe  endorser: 
Banqua  Nationale  v.  Araoldi.  2  O.  I..  It.  2M ;  even  If  the  renewal  note 
Is  a  forged  odi>:  MerchanU  Bank  v.  McKay,  10  S.  C.  R.  272:  or  evt>n 
if  the  renewal  note  Is  imyable  on  demand:  Currle  v.  Missa.  L.  R.  10 
Kicb.   153. 

Receipt  by  the  creditor  of  payment  of  interest  for  a  period  beyond 
tbe  due  date  extends  the  time  for  payment  of  tbe  principal  money  and 
dlscbanren  the  surety :  Ryan  v.  McKerral,  10  O.  R.  400. 

Where  two  or  more  persons  are  Indebted  as  principals  and  after- 
wards agree  between  themselves,  with  the  knowledge  of  the  creditor, 
thai  one  of  them  shall  become  tbe  sole  principal  debtor  and  tbe  other  a 
surety  merely,  the  aame  rules  will  thereafter  apply  ax  to  the  one  who 
becomes  a  surety :  Rouse  v.  Bradford  Ranking  Co..  1804,  App.  Oas. 
S87:  Orerend  v.  Oriental  Financial  Co.,  L.  R.  1  Ch.  142, 

If  a  surety  guarantees  a  series  of  payments  ti,  ^  made  by  another 
at  stated  periods,  tbe  giving  of  time  for  one  payment  releases  tbe  surety 
as  to  that  payment  but  not  as  to  the  other  payments:  Croyden  v.  Dlcken- 
son,  2  C.  P.  D.  46. 

Mere  forbearance  to  sue  or  Inactivity  or  even  negligence  of  the 
creditor  does  not  discharge  the  surety :  Strong  v.  Foster,  17  C.  B.  201 : 
Wilson  V.  Brown,  6  A.  R.  87;  Carter  v.  White,  25  Ch.  D.  666. 

A  release  by  the  creditor  of  one  of  several  sureties  who  are  sever- 
ally (not  jointly)  liable  doeti  not  discharge  the  others;  but  when  tlie 
sureties  are  jointly  or  jointly  and  severally  liable,  tbe  release  of  one 
discbBrnes  the  others :  Ward  t.  National  Bank  of  N.  Z.,  8  App.  Cns, 
765:  HofTman  v.  Crerar,  IS  P.  R.  473:  19  P.  R.  15:  Bogart  v.  Roben- 
son.  11  O.  T..  R.  205:  see  also  notes  to  section  26,  and  for  sub- 
ject generally,  ^ee  Grant  on  Banking,  Canadian  Edition,  p.  323,  ct  uni. 

A  defendant  or  oo-Hurety  cannot  compel  an  assignmfnt  to  be  ma<le  in 
him  of  the  judgment  by  tbe  plaintiff,  unless  the  whole  of  the  debt  has 
been  paid :  Re  McLean  %-.  Jones,  2  C.  L.  J.  200;  Ewart  v.  lAtta,  4  MflO- 
H.  L.  It83;  National  Fire  Insoe.  Co.  v.  Md-nren.  12  O.  K.  t«2;  see  aliso 
Brown  v,  tiossage.  15  C.  P.  20.  The  right  to  an  assignment  can  only  be 
enforced   by  action:   I'hiilips  v.  Dickson,  8  C.   B.   N.   S.  391;  but  even 
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w  Ihout  Milnnunl,  th<  rlibii  .•»  th<  cmlllar  >r»  po«>iMd  b.  ib«  Mrl;  (n  u 
who  !»;.  him:  «.  McMjrn,  Mihlbowa  y.  McMjo,  83  Ch.  D.  875^.111 
cannol  U  raforcH  In  th«  Dame  of  titv  creilllnr  without  an  ladvnmlty  ■ 
I'otl.  ..  I^a.li.  .1(1  V.  C.  H.  4T(1:  •nd  whtiv  dilrndaut.  an  parlDrn,  md 
onr  of  thrm  iwji,  tho  dvbl.  h-  can  onir  fnfopw  ih«  Judiimrnl  to  tba 
•ilfnl  tbal  aiinblni  ma;  b»  found  due  to  him  on  tb>  taklnn  of  arcounia 
bjlmetn  them :  t^oadon  k  Can.  I.  *  A.  Co,  t.  Morpbj,  14  A.  H.  ST7  ■ 
lloaalnKer  v.  I,ovf.  10  O.  R.  170. 

Tkird  rmrtj  FMa»««i...— The  Con.  Ruin  undar  lh>  Ontario 
JiK  iollur..  Art.  ..  ion.  ii>  i„  third  poply  |.rm.durr.  do  not  n|>i>ly  to 
divlalon  rourK,  un.l  no  riiira  liavi'  h.n  mndr  undir  tli..  Illvl>l.,ii 
tourta  Art  limvl.linf  iiny  ninchlmry  for  briniint  In  n  tlilr.1  imrlv 
ae..  Priory  v.  City  ()ffl,»,  Co..  10  Q.  II.  1 1.  .TIM;  Clnrk..  ..  Mn...l..nal.l 
4  l>.  R.  .-IIO;  Mprohiinta  Hank  v.  Vnn  Alloii.  10  V.  R.  :HS.  Thi-  n-niidy 
oprn  to  a  .iirpty  who  la  aupil  on  th.-  Joint  liability  undor  thf  iilxvc  avrtion 
to  n<mv\  ...inlrlhutlon  bj  ntbar  .ntrti...,  I<  ,lihfr  hv  a  oparatr  action  or 
by  hnvlni  thr  other  norctlca  added  aa  defendnnla  under  «.  117.  In  order 
to  enaW,.  the  JiHlie  ■■  eltertually  and  eompletely  to  adjudicate  upon  the 
•lueatlona  Involved  in  the  action."  Rut  In  pnrlnenblp  caaea  the  iiapjy  who 
obtalna  a  Judnment  In  the  divlalon  court  may  apiily  top  leave  to  iaaue  ea- 
ecullon  anilnal  any  other  pcraon  aa  helm  a  menil>er  of  the  partnerihlfi 
flrm.  If  liability  by  the  latter  la  not  dlaputed.  or  It  dlaputed  It  haa  been 
determined  In  auch  manner  aa  the  judxe  may  dlrert :  a.  114  (2). 

See  further  upon  the  auhject  of  principal  and  .nrety.  Ibe  notea  10 
acction  20. 

(8)  Wlicre  a  judgment  lias  ki'ti  ohta-nc]  a^;iii.rt  one  ormiiiii 
more  of  several  partners  under  the  provisions  of  sub-section  l,ioay«ei<e 
and  the  Judnc  certifies  that  the  demand  proved  was  a  partner-  'JSL 
ship  transaction,  the  haililT  may.  under  the  execution,  seize  IJ'JiUf"" 
•nd  sell  the  property  of  the  tlrni,  as  well  as  that  of  any  defend- "  '  "  '' 
ant  who  has  been  served. 

Tk«  Property  ot  tha  Firm.— The  aale  of  the  Inlereit  of  a  per- 
aoQ  aialnat  whom  JuJiment  ha»  not  lieen  recovere<l  N  authorlaed.  and 
the  aectlon  mual  therefore  be  cnnatrunl  utrlotly.  The  jud«e  ahould 
certify  the  fact  that  the  demand  for  which  be  nlvea  Judgment  baa  Ijeen 
proved   to  be  "a  partnership  trananctlon  of  the  firm  of  X.  &  Y." 

Every  member  of  a  partnership  has  apparent  authority  to  do  for  the 
firm  whatever  in  necessary  for  the  IrnnNaction  ot  Its  bualneHa  in  the  way 
In  whlcb  that  bualneas  is  ordinarily  carried  on  by  other  people :  Lindley 

on  Part.,  r.tli  Ed..  114.  IflO.     Thi«  section,  however,  require ire  Ibun 

apparent  authority.  The  tninsnctiiui  must  la.  atrictlr  one  of  the  part- 
nerablp. 

■•Tcral  Partaara. — The  acction  extenda  only  to  actions  of  debt 
or  demand  where  partners  reaide  "  in  different  divisions  or  one  or 
more  cannot  be  found":  section  9.1  (1). 

Psrtaara  Inad  In  Firm  ir«m«.— Section   a.1    (1)    (2)    baa  no 

application  where  imrtners  are  sued  in  tbelr  firm  name  under  sections 
03   (3)    (4).  or  04. 
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(3)  Tm'o  or  more  persons  claiming  or  being  liable  aa  co- 
partners may  sue  or  be  sued  in  the  name  of  the  firm  of  which 
Buch  pers^ons  were  co-partners  at  the  time  of  the  accruing  of 
the  cause  of  action. 

(4)  Where  j)artners  are  sued  in  the  name  of  the  firm,  the 
Bummons  may  be  served  on  one  or  more  of  them  or  at  the 
principal  place  witliin  Ontario  of  the  business  of  the  partner- 
ship, or  upon  any  person  liaving  control  of  the  partnership 
business  there  and,  subject  to  the  provisions  of  sub-section  6 
nnd  7,  such  service  shall  be  deemed  good  service  upon  the  firm, 
and  the  affidavit  of  the  service  of  the  summons  shall  state  the 
name  of  the  person  served. 

(5)  Any  party  may,  at  any  time  before  or  after  judgment,  _ 
apply  for  an  order  directing  a  statement  of  the  names  and 
addresses  of  the  persons  who  are  co-partners  in  any  firm  which 
is  a  party  to  the  action  by  the  firm  name,  to  be  furnished  in 
such  manner  as  the  Judge  may  direct. 

'i'lifir  iinmt's  mwy  readily  be  obtained  at  the  rounty  registry  offiw 
where  they  arc  require*]  to  bo  registered  under  R,S.O..  1914,  c.  139; 
and  under  r.  l.tS.  ns  to  limited  imrtnersbipH;  or  tbey  may  be  obtained 
under   nection  03    (5). 

Where  a  firm's  name  is  used,  it  18  only  a  convenient  method  for 
denoting  those  persons  who  compose  the  firm  at  the  time  when  that 
name  is  used,  nnd  a  plaiDtlfF  who  sues  partners  in  the  txame  of  their 
firm,  in  truth,  sues  them  individually  just  as  much  as  if  he  had  set  out 
all  their  names :  Per  Lindley.  L..T..  Western  National  Hank  of  N.  Y. 
V.  FVrez.  18»1.  1  Q.  H.  314;  Ue  Sinclair  V.  Bell,  28  O.  R.  483; 
Heiiiemann  v.  Hale,  1891.  2  Q.  It.  83;  but  he  is  only  entitled  to  ex- 
ecution against  the  individuals  who  have  been  individually  served  as 
partners,  and  who  have  not  defended:  section  94  (c).  To  take  ad- 
vantage of  the  provisions,  it  is  necessary  that  the  co-partners  should 
be  sned  in  their  firm  names.  To  sue  "  A.  B.  ami  C.  D.  trading  as  B. 
&  r>."  would  entitle  the  plaintiff  to  judgment  against  A.  B.  and  C  D., 
but  :iot  against  the  firm  as  such ;  and  if  there  shouhl  be  an  undiscloseil 
partner,  ho  would  be  discharged :  Munster  v.  Cox,  10  App.  Cas.  680. 
Where  the  firm  is  sued,  judgment  must  be  against  the  firm :  Jackson  v. 
Litchfield.  8  Q.  B.  P.  474;  Adam  v.  Townend.  14  Q.  B.  I>.  103;  and 
no  judgment  by  default  can  be  nigned  against  the  firm  until  the  full 
time  has  elapsed  for  each  partner  served  to  put  in  a  defence :  Alden 
V.  Beekley.  25  Q,  B.  D.  543.  If  one  partner  files  a  disputing  notice, 
disputing  hiN  liability,  judgmert  cannot  be  given  against  the  firm  till 
after  trial,  though  the  other  partners  may  have  been  served  and  r.ro 
in  <lefault :  /7t.  Where  the  firm  has  been  dissolved,  the  firm  name  "ay. 
nevertheless,  bo  used:  Wilson  v.  Roger.  MeLay  &  Co., -10  P.  R.  .t5; 
Kc  Sinclair  v.  Bell,  28  O.  K.  483;  Bank  of  Hamilton  v.  Blakeslce.  9 
P.  R.  130;  In  re  Wenham,  ex  parte  Battams,  1900,  2  Q.  B.  098 ;  but 
by  sub-section  (fl),  if  the  plaintiff  is  aware  of  the  dissolution,  the 
Kiimmnns  must  be  served  on  every  person  in  Ontario  sought  to  be 
Hiaiie  liiible :   Fisher  v.  Linton,  28  O.  R.  .322.     A  partner  may   sue  the 
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firm  of  wlficU  he  is  a  •..■.nl,..-.  Jiigflo-   v.  Po«cr«,  25  O.  L.  K.  28-  i 
Allen  V.  Palrfai  ChceB.    Co.,  21  O.   W.   ;  .  680;  >ee  a.  03   (4). 

If  oaa  partner  has  ■etir."J.  and  ihe  l^.II.e  Brm  name  la  still  used 
,'«".,"  '"'"'">°  "'  f»"  ■''>'  »•«»  latender.  lo  be  sued ;  Davis  v.  Morris 
111  g.  B.  D.  436;   see  .,i   ,><i  (e  V,.„ni;   Ke  Xoung,    10  Ch.  D.  124. 

The  English  rales  have  been  hwo  io  x  inapplicable  to  foreign  firms: 
Russell  V.  Cambefort,  23  Q.  B.  D.  526;  Western  National  Bank  of  N 
\.  V.  Peres,  1801,  1  Q.  B.  304;  Indigo  Co.  v.  Ogilvy.  1801,  2  Ch  31- 
Dobson  V.  Festi,  1801,  2  Q.  B.  02;  and  even  .here  one  partner  i. 
resident  In  the  jurisdiction,  the  service  upon  him  is  not  good  service  on 
the  firm:  Heinemnnn  v.  Ualc,  1801,  2  Q.  B.  83;  nor,  per  Fry  LJ 
even  upon  the  partner  served :  p.  02.  In  the  division  court,  by  virtu-' 
of  section  80,  if  the  chief  place  of  business  of  the  firm  is  out  of  th 
province,  but  there  is  an  agent  »ith  a  place  of  business  "as  such 
within  It,  the  firm  may  be  sued  and  service  is  good  it  made  on  such 
agent.  Formerly  the  service  had  to  be  on  a  partner,  and  service  on  a 
mnnngpr  was  useless;  but  s.  03  (4)  now  provides  for  service  on  any 
person  having  control  of  the  business  of  the  partnership  at  the  prin- 
cipal place  of  business  within  Ontario,  of  the  partnership.  See  Et 
pane  Ide,   Re  Ide,  17  Q.  B.  D.  755. 

(6)  In  the  case  of  a  partnership  which  to  the  knowledge  of 
the  plaintiff  has  been  dissolved  before  action  the  summons  shall 
be  served  upon  every  person  within  Ontario  sou^'it  to  be  made 
liable. 

(1)  Where  a  summons  is  ismed  against  a  firm  and  is  served 
as  directed  by  this  section,  every  person  upon  whom  it  is  served 
shall  be  infonned  by  notice  given  at  the  time  of  service  whether 
he  is  served  as  a  partner  or  as  a  person  having  control  or 
management  of  the  partnership  business  or  in  both  characters, 
and  in  default  of  surli  notice  the  person  served  shall  bo  deemed 
to  be  served  as  a  partner. 

(8)  Debts  owing  from  a  firm  carrying  on  business  within 
Ontario  may  be  attached  under  section  146,  although  one  or 
more  members  of  the  firm  may  be  resident  out  of  Ontario,  pro- 
vided that  some  person  having  the  control  or  management  of  the 
partnership  business  or  a  member  of  the  firm  within  Ontario  is 
served  with  the  attaching  order.     10  Edw.  VII.,  c.  33,  s.  93. 

m   ^T"^'"  ■*'y  ■■? ."  '•  ""•*  •"  ""»  If«»i«.-Section 
J  ,  li"*'°"'   P""'"'"'"   enabling   the  firm   name   to   he   used 

caused  much  diBculty  both  in  England  and  In  this  province.  In  Wilson 
v.  Roger,  McLay  &  Co.,  10  P.  R.  357,  Osier,  J.A„  said ;  ••  with  the 
system  of  registration  of  co-partnerships  which  prevails  with  us  I  must 
say  that  I  fail  to  see  the  usefulness  or  coni  enience,  in  our  practice  of 
these  rules  which  relate  to  suing  co-partners  in  the  firm  name.  The 
occasions  must  be  rare  In  which  a  plaintilT  can  have  any  difficulty  in 
suing  the  individual  members  of  the  firm." 

or.— 14 
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Vp>m  the  ilealli  ot  a  imrlner  the  only  linbllhy  ejisling  at  law  !■  that 
„f  tlie  mrvivins  imrtner,  the  ertato  of  the  ileeea»e,l  partner  being  onlj 
«ai  able  through  the  equltie,  existing  in  tnvor  of  the  .nrv.nn,  partnei-: 
To"!  when  the  adminirtratrlx  ot  the  e«ate  of  a  ilecea«e<l  partner  wa.  made 
,  Wendant  her  name  wa.  struck  out  leaving  the  creditors  to  pn«n. 
?heir  remedy  against  the  estate  in  a  proceeding  pending  for  its  admm* 
tratou  ooncufrently  with  the  action  »«»'"»'  <"t""';!'°A«"h  SO 
1^'nmpbell  v.  Farley,  IS  I'.  B.  07;  but  sec  The  Trustee  Act.  B.S.O., 
III14,  c.  121,  s.  15  ;  10  C.  L.  T.  12'.'. 

Section  93  (3)  is  practically  identical  with  Con.  B.  100,  and  only 

„pplb.r"rre.  „;  tlu.  tlL  ot  bringmg  >'■'•  "r"™'  '""'r^^'on  "on 

TT'th' orrc  o"f'  t-w^'p^tic    °r  ;blt;.nc"..i     e^ate'Ls^n 

:  sur  iv  1  g    .  r?  e  "and  an";  action  should  be  brought  by  him  alone 

1  „„V  i,    Vl,rfirm  mime-  C.I.  "John  Harris,  sole  surviving  member 

„"r'tl"  firm  ,'fCri. Tcon^any-:  «.;  1  -e  .he  authorities  there 

Where  a  partner  dies  before  action,  and  the  action  is  brought 
againrihe  U.alone  in  <^ ^^^'X^^  "concert;."'  ,1 
!riJcL°.racrn°°a'  arl'ne'r  -Hes  "b'ett'len'  service  of  the  wHt  a-^^J"/^^; 

EE:;^S£!Sr-.,'^hi^itbe^7S= 
^i?^:y:^rn.'^.^ri"Sd:;:;n:^-t'«h45;arr-ii;'Vh. 

::^-Sbni£iSH5SHH5 

-~~  ???^"''^-!°- -  —^ 

eialion.  5  O, J'.  «; ^^li^ered  by  tie  name  of  the  association  pursuant 

r:^;'s«iuiv;h^c;*'XL^ega,re^^^^ 

and  may  be  sued  in  its  registered  name     > -y  »^'  "^        ^^^^     ^    c. 

mated  Soc.  °'  «ta"»»>-, ^"r'lOOl  A  U.  1.  Such  an  association. 
426;  Duke  of  Bedford  v  ^'""'  ,^7*:,f '  ''•5,  ,„^  b,.  it,  association 
even  if  not  reg  stered  «"''  »°  "^  ,,''"^^„;?„,  .c'tand'  can  be  sued  in 
name.  Is.  °<^""''''f»;,  '  '""  '"'j  't 'e"  upr  me  Court  of  Ontario  or  a 
tort  in  a  ''I''''"™  "  "'^  ,"£"  "co  ,  L"!  Vm«„  Metal  Worker, 
rsSltio-n.'""""--  "aTr'there   '^^ ^^^^.^^^'^^^  '- 

'--'"  '"'  Iz  ,:-prrt„■:r™'itr."S'"^a^"^.^uh•^eTvS 

mons  to  a  P"7;;'°  '' ;„''"e"ntVo" ling  the  business,  or  in  both  cap.. 
'".*  "''  VLkir,  Tno  notice  is  served  and  he  I.  a  partner,  h. 
Titles :  section  93  ( . ) .     "  °"  '  ,  ^^  ;,  ,„  b,  considered  as  being 

service  is  a  B00.I  K-rvice  »°  ''"'''"■-,""",.?„,  'h,  consequence  (whether 
.ervetl  as  a   P"'""  \,""^"°"  a   par  i;,.  or  no  notice  is  served)    that 

rpir3udg;:™^:;;inrt.re".irm':"r;ecu,ion  may  be  issu.,  .«»,„,.  h.. 
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.i"p1>'"Vo"l  b'i"L''c'T""''  ""V'*™'"""  '"".-^...../"''ST 

^v„'s„'r„.^,.''^„"•v.^.u^■:"k:'^^i;4,^"rB°•78T• '  "■  "•  ^'^^ 

ml.  i!l  ?  if™,  •  ,?  '   ""  I™""™  »1>»  "i-i-  imemled   to  be  made  Mnblj 
muM  be  individually  served:  section  93    (0). 

Wenhatn,  £,   p„r(e  i;:,ttoms,   IMO.  2  Q.   j,.   «98;   hut  l„  vie.   „t  ,l" 

;LX":^rsk^rra^i;-^!.^^rt;;:JV^^ 

To  be  a  good  serviL-*.  on  tho  firm  it  must  be  made  either: 
1.  On  a  partner: 

Hon  %%)"  "■  '""'"'  '"  """■"'  "'  ""■  '>"»"'™''.  '"I'  "otieo  under  aec 

3    Or.   if  the   firm   wa«  di.mlved   and   the   plaintilT   i,  aware  <.f   it 
It  must  be  served  on  all  the  nartnera:  ' 

eannt  ^'  j'  "l."  P"""'"  '"'''<■  '"  different  division,  or  aome  of  them 

xr.t ':."„!  .z;j:=a;^'-^irb„t:-  ■— « -"- 
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5  Or  if  any  of  the  partner,  are  out  of  the  province  llle  other,  maj 
be  .ued  and  those  out  ol  the  province  are  not  discharged :  .ectlon  86. 

Service  on  a  defendant  Srm  must  be  made  in  one  of  the  mode,  men- 
Uon«i  in  the  .tatnte,  and  it  would  Kem  that  ■"^•"«""°°"  ""J";  ""^ 
service  in  any  other  «ay  than  that  provided,  would  not  be  good  wrvice. 
Worcfbt-r  Banking  Co.  v.  Firbank,  1894,  i  Q.  B.  784. 

Dlaeloanr.  of  H»«..  »«  P»t«e»..-8ection  03  (5).  Either 
partr-plalntW  or  defendant-may  at  any  stage  of  the  action  be  com- 
™Ued  to  di«!i0M  on  demand,  the  name,  and  addresse.  of  the  m™!*" 
it  the  firm,  under  section  03  (5).  Thi.  provision  doe.  not  apply  to 
"rtiuns  brought  on  behalf  of  a  cia..:  Leathler  v.  McAndrew,  W.  N. 
(1875),  259. 

Forms  of  demand,  notice  of  motion,  nUidnvit  and  order,  Nos. 
107.   108.   100,   110. 

Query:  As  to  the  remedy  for  disobeying  the  order.  It  I.  <l"«i»°- 
able  whether  attachment  can  be  issued  under  section  65:  see  Pike  v. 
Keenl  35  L  T  B.  341:  24  W.  R.  322;  and  there  i.  no  provis  on  sim- 
ilar ti  l^rmir  Con.  Rule  14.;.  now  Con.  R.  14  (2).  for  «ay",g  pro- 
ceeding, or  striking  out  the  defence  a.  the  cose  may  be.  But.  unci,  r 
r  22firCon.  R.  14  (2)  would  seem  to  be  applicable  to  the  divisu.n 
courts;  see  note,  to  section  226. 

94._(1)  Where  a  judgment  is  againft  a  firm,  subject  to 
th.'  provisions  of  section  95,  execution  may  issue  against  the 
property  of 

(a)  The  partnership; 

(b)  Any  person  who  has  admitted  in  the  notice  of  dis- 
pute or  defence  filed  that  he  is  a  partner,  or  who 
has  been  adjudged  a  partner; 

(c)  Any  person  who  has  been  individually  served  as  a 
partner  with  a  copy  of  the  summons  and  who  has 
not  filed  a  notice  of  dispute  or  defence. 

(2)  If  the  party  who  has  obtained  a  judgment  claims  to 

be  entitled  to  issue  'execution  against  any  other  person  as  being 

^r,       a  member  of  the  firm,  he  may  apply  for  leave  to  do  so,  and  the 

,*hermem.  j^.  ^,g  ^^ch  leavc  it  the  liability  be  not  disputed,  oi, 

if  disputed,  after  the  liability  has  been  determined  in  such 

manner  as  he  may  direct.     10  Edw.  VII.,  c.  32,  s.  94. 

Sub-section   2  1.   taken  from   former  Con.    R.  228   (2),  now  Con. 
R.  105   (2). 

i,  IsfiTeS^alnst  the  firm  the  Judgment  ^ ■'  "'""  J'  "f  v    I      h«e  d 

^^%r-:?i4;"i;frSw=r»  .^^i^-rw:  ^. 


Lekveto 
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EXEtXTION  AGAINST  PARTXEBS,  ETC. 

«««liut  the  property  of  any  person  wbo  haa  been  served  with  the  sum-  I 
mons  as  a  partner.  K  ho  does  not  defend  the  action:  action  »i  Ic): 
or  If  he  by  hu  defence  admits  hlm«elf  to  be  a  partner:  section  04  (I), 
or  If  he  defends  and  is  adjudied  a  partner:  section  94    (6). 

A  form  of  eiecutlon  under  this  section,  04  (1),  is  aivcn  in  the 
appendix  of  forms  No.  111. 

All  the  partners  may  be  served  with  a  summon  issued  against  the 
nrm  If  desired,  a  id  on  a  judjmcnt  thereon  atainst  the  Arm  each  of  the 
nd  vidua  memheri  would  be  liable  to  have  execution  issued  anainst  his 
Individual  property  as  well  as  against  the  partnership  property;  and  if 
IBey  defend  they  may  be  ac"judged  to  be  members,  with  the  sa-  esuli  ■ 
Re  Prances  Hnndford  «  Co.,  1809,  1  Q.  B.  Saa 

On  a  judgment  against  a  firm,  execution  may  also  be  issued  against 
other  persons  as  being  members  of  the  firm  (in  addition  to  those  indi- 
cated by  section  04  (1),  by  leave  of  the  judge,  under  section  04  (2) 
as  to  which  see  notes,  post. 

Adjadg«d  a  Partaar.— That  is  when  be  has  defended  and  been 
ndjudged  a  partner  under  94    (6>. 

Exenitloa  bx  LaaTe  of  the  Jadce.— Under  section  04  (2)  the 
judge  may  grant  leave  to  issue  execution  against  "any  other  person 
SB  being  a  member  of  the  firm,"  that  is  "  persons  other  than  those  men- 
tioned in  section  94  (1),  (S),  (c),  who  are  members  of  the  partner- 
ship :  Olbson  V.  Le  Temps,  a  O.  L.  R..  p.  690.  Such  person,  in  order 
to  be  liable  under  th.s  section,  must  be  actually  a  partner  and  not 
merely  one  who  has  held  himself  out  as  such:  Ray  v.  labister,  22  A. 
R.  16,  263 ;  but  see  contro  Davis  v.  Hyman,  1903,  1  K.  B.  854. 

It  it  is  desired  to  fix  a  responsibility  as  against  a  person  wbo  is 
not  a  partner  but  who  has  held  himself  out  as  such,  the  plaintilT  should 
sue  the  latter  individually  in  an  action  upon  the  facts,  in  which  ease  such 
person  would  be  held  liable:  Dominion  Express  v.  Maughan,  20  O  L 
K.  iilO.  As  to  the  liability  of  a  person  holding  himself  out  to  be  a 
partner:  ij:  Castle  v.  Baird,  1  O.  W.  N.  408,  15  O.  W.  R  273. 

The  judge  in  the  division  court  has  power  to  direct  in  what  man- 
net  the  question  whether  the  person  is  actually  a  partner  is  to  be 
determined,  and  may  or  may  not  direct  an  issue:  this  section  and  Con. 
Rule  105    (2)    are  practically  identical. 

The  person  sought  to  be  added  cannot  on  the  application  raise  an 
objection  to  the  validity  of  the  judgment;  the  inly  question  is  whether 
or  not  he  is  a  partner:  Gibson  v.  Le  Temp  3  O.  L.  R.  6S0;  and  a 
registered  statutory  declaration  under  R.  S.  O.,  1914,  c.  139  signed  by 
the  person  sought  to  be  added  is  by  section  6  of  that  statute,  made  in- 
controvertible and  conclusive:  Gibson  ».  Le  Temps.  8  O  L  R  707 
The  issue  upon  such  application  is  said  to  be  whether  the  person  was  a 
partjor  or  held  himself  out  to  be  a  partner  In  the  defendant  firm :  Davis 
v.  Hyman,  1903,  1  K.  B.  854;  Gibson  v.  I..  Temps.  «.pro;  (but 
;f  J  J  'i  '*'""■•  *«'"■«)  ■'  ">«  time  judgment  was  obtained  againa. 
the  defendant  firm;  and  whether  the  partnership  had  been  dissolved 
before  action,  to  the  plaintiff's  knowledge,  in  which  ease  the  person 
would  not  be  liable  unless  he  was  served  with  •'■«  writ:  section  93 
o?  U  .  "''°  "'"'"""■  ""«  Pe"»n  is  within  the  provisions  of  section 
05 :  Davis  v.  Morris.  10  Q.  B.  D.  Llfl.  Tor  forms  oi  proceedings  un- 
der this  sub-section  see  No.  112. 
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iliff  may  seize  and  sell  partnership  property 
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JtlXlMENT  AGAINST  FIRM,  ETC. 


B«c.  ft6.      if  (be  judse  certifle§  that  the  demtiiid  proved  (query:  at  the  trial),  wai 
a  iiurtiivrahip  tranfaction :  see  iection  03    (2),  aix)  notes  there. 

Jndcmcat  SsauMoma   Kcalaat  Mambara  of  «  lira. — It   Is 

questionable  whether  a  judgment  summons  can  be  isnued  against  a 
partner  on  a  judgment  against  a  firm  of  which  he  la  a  member;  A« 
Voung.  10  Ch.  I).  124;  but  see  Re  Reid  v.  Grnbam  ilroa.,  2Q  O.  R. 
373.  The  better  way  is  to  sue  and  obtain  judgment  ogaitBt  all  the  in- 
diviilnal  members  of  the  firm,  in  which  cast)  a  judgment  summons  may 
be  issued  ugai..st  all  or  any  of  them  if  necessary. 

No  person  can  be  adjudged  a  partner,  under  this  section,  unless  he  be 
In  truth  such.  Mere  holding  out  will  not  be  sulticient :  Re  Young  v.  Par- 
ker, 12  V.  H.  G4(t;  Standard  Bank  v.  Frind,  IS  1'.  It.  438.  But.  wliern 
promissory  notes  are  signed  by  a  firm  as  makers,  a  person  who  holds  him- 
self out  to  tb<!  payee  as  a  member  of  the  firm,  though  ho  may  not  be  so 
in  fact,  IS  liable  an  a  maker :  Hay  r.  Isblster,  26  S.  C.  R.  TO ;  see  also 
Wigle  V.  Williams,  24  S.  C.  R.  TUt.  Judgment  against  the  firm  destroya 
all  liability  of  a  person  who  would  otherwise  be  liable  as  a  nominal 
partner:  Scarf  v.  Jardine,  7  App.  Cae.  345;  Ray  v.  Isbister,  22  A.  R. 
12;  26  S.  C.  R.  TO;  sec  Van  Wart  v.  Critchley,  IT  C.  L.  T.  316.  A 
jud<^ment  creditor  is  not  bound  to  use  against  the  members  of  the  firm, 
the  special  remedies  given  by  this  section.  He  may  sue  them  upon  tht 
judgment:  Clark  v.  Cullen,  i>  Q.  R.  D.  35.1;  see  Ray  v.  Isbister.  tupro; 
Baiique  I'ravinciule  v.  Arnoidi,  2  O.  L.  R.  624. 

Oaralahe*  Prooeedinca  acalnat  Co-p«rtn«i>a. — The  provisions 
of  section  03  (3),  allowing  proceedings  by  or  against  firms,  enable  the 
firm  name  to  be  used  only  when  tbey  sue  or  are  sued.  It  does  not 
authorize  the  use  of  a  firm  name  when  co-partners  are  proceeded  against 
as  garnishees :  Walker  v.  Rooke.  6  Q.  B.  D..  631 ;  but  debts  owing  from 
a  firm  carrying  on  business  in  Ontario  may  be  garnished  In  the  manner 
provided  by  sub-section  H :  see  notes  to  sections  146-162.  Under  t)iii« 
Bub-section  the  right  to  attach  a  debt  due  by  a  firm,  depends  upon 
whether  it  carries  on  business  within  Ontario;  and  service  must  be  on 
son>e  person  having  the  control  or  management  of  the  partnership 
business,  or  who  is  a  member  of  the  firm,  within  Ontario.  A  person 
who  transacts  occasional  business  in  Ontario  for  another  person  who 
is  out  of  Ontario,  does  not  carry  on  business  there  for  the  other, 
within  the  meaning  of  this  sub-section :  Nelson  v.  Lenz,  0  O.  L.  R.  ijO. 

Kff^t  of  96.  Except  as  against  tlie  property  of  the  partnership,  a 

b'hS"'    judgment  against  a  firm  ehaU  not  render  liable,  release,  or 
firm.  otherwise  affect  any  member  thereof  who  was  out  of  Ontario 

when  the  summons  was  issued,  and  who  has  not  entered  a 
tlefenee  to  the  action,  unless  he  has  been  made  a  party  under 
section  97,  or  has  been  served  within  Ontario  after  the  sum- 
mons was  issued.     10  Edw.  VII.,  c.  33,  s.  95. 

Render  Liable. — That  is  make  him  liable  to  have  execution  issued 
against  his  individual  property  under  section  04   (2). 

Releaae  or  Otherwise  Affect. — This  exempts  the  case  of  a 
member  indicated  from  the  rule  tiint  a  judgment  ngainst  one  of  two 
joint  tM  'irs  releases  the  other. 


IXDIVIULAI.    rsixo    FlllM    XiMK. 
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98.— (1)  A  person,  uliother  or  nut  a  Briti»h  subject,  and  P.-r«,n. 
•  Iiftlier  residins  "n  or  out  of  Ontario,  carrying  on  businees  "";!''■ » 
oithin  Ontario  under  a  name  or  8tjle  otl.er  than  l)is  own  ""onur'u 
name,  may  be  .jed  in  such  name  or  style.  ""'''■' 


another 
name. 
Ii«ave  to 


(2)  Leave  shall  not  be  necessary  to  issue  the  Puminons, 

(3)  Tlie   Piimmons   may   lie    .=erve<l    upon   the   person    so  mluired 
■rv.n^  ™   k...;„...   :e  ...   . _•.,  •      „    .      .  ...     ^  Se-vice  ■ 

tiuniniunn. 


•     -  J      •••'     ■•-»  '^^'t      ii|Hjii     tin;     jit'iauii     HO  * 

carrying  on  business  if  lie  be  witliin  Ontario,  or  at  bis  place  *■•>'"  '•' 


f   ,         ,  —     "....*.»    viiiaiju,    ui     at    Ilia    pian 

of  business  nitliin  Ontario,  or,  if  there  are  several  such  places, 
at  the  place  in  or  nearest  to  the  county  in  which  the  cause  of 
action  arose,  upon  any  person  having  the  control  or  manage- 
ment of  the  business  there,  and  sucli  service  shall  be  equivalent 
to  personal  service  on  the  person  so  sued, 

(4)  The  person  upon  whom  the  summons  is  served  shall  S'lti™  of 
be  informed  by  notice  given  at  the  time  of  service  whether  he  fi' "S' 
IS  served  as  the  person  carrying  on  the  business  or  as  the  person  I*™'"'' 
having  the  control  or  management  of  it  or  in  both  characters, "'""' 
and  in  default  of  such  notice  lie  shall  be  deemed  to  be  served 

as  the  person  carrying  on  the  business. 

(5)  Any  party  may,  at  any  time  before  or  after  judgment,  iToourin« 
apply  for  an  order  directing  a  statement  of  the  name  and  ad-"3'|"""'l 
dress  of  the  person  who  is.  and  of  the  person  who,  at  the  time  I.i™,"  »'• 
of  the  accruing  of  the  cause  of  action,  was  carrving  on  business  K;  ™ 
under  such  name  or  style,  to  be  furnished  in  'such  manner  as 

(he  Judge  may  direct. 

(<i)  The  person  so  sued  shall  enter  a  dispute  in  his  own  ?„„„  ,er. 
name,  but  all  subse(|ucnt  proceedings  shall  continue  in  such  *""!' "I" 
name  or  style.  purm 

J  his  own 

/  rw  \     \    .,  1  . ,  name. 

( . )  A  person  served  as  the  person  carrying  on  the  busi-  Dtfpnce 
ness  may  enter  a  defence  under  protest,  denying  that  he  is  ""<'"!' P"- 
the  person  so  carrying  on  the  business,  but  such  defence  shall ""'' 
not  preclude  the  plaintiff  from  otherwise  serving  the  person 
fueil  or  from  obtaining  judgment  in  default  of  defence  in  the 
ordinary  form  by  the  person  so  sued. 

(8)  Where  a  summons  is  served  under  sub-section  3  on  a-nnMi'riS 
person  jiaving  the  control  or  management  of  but  not  carrying  t^g^' 
on  the  business,  a  dispute  by  him  shall  not  be  necessarv.  "'«  Eusi. 

neiM. 

(9)  A  judgment  or  order  in  the  action  may  be  enforced  by  Enforcf. 
e.\ecution  against  '  ■"*"'  **' 

judfnnent, 
what  pro- 
perty ex- 
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•ffftinst 
perflon  *l- 
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INDIVIDUAL    nSINO    FHM    NAME. 

(a)  The  property  of  the  person  so  sued,  used  or  em- 
ployed in  or  in  connection  with  the  business  and 

(6)  The  property  within  Ontario  of  the  person  so  sued 
if  he  has  entered  a  defence  in  the  action,  or  has 
been  adjudged  to  be  the  person  carrying  on  the 
business  or  has  been  personally  served  with  the 
summons  within  Ontario  and  has  failed  to  enter 
a  defbnce. 

(10)  If  the  person  so  sued  has  not  entered  a  dispute  or 
has  not  been  personally  served,  or  has  not  been  adjudged  to 
be  the  person  carrying  on  the  business,  the  plaintiff  may  apply 
for  leave  to  issue  execution  against  the  person  within  Ontario 
whom  the  plaintiff  alleges  to  be  the  person  carrying  on  the 
business,  and  the  Judge  may  give  such  leave  if  the  liability  be 
not  disputed,  or,  if  disputed,  after  the  liability  has  been  deter- 
mined, in  such  manner  as  the  Judge  may  direct.  10  Edw 
VII.,  c.  38,  s.  96. 

IsAItUuI  Vdac  a  Firm  K«iii»  — Formerl.»  an  Individual  who 
larried  on  business  In  a  name  or  style  other  than  his  own  could  not  be 
med  In  the  djvUlon  court  under  that  style,  there  being  no  provision 
rijnllar  to  Con  Rule  231.  now  108;  but  since  the  addition  of  section 
UB  il)  made  in  the  present  statute.  Introduclni  the  same  provisions 
as  are  contained  in  Con.  Rule  108.  such  an  individual  ma;  be  sued  In 
the  name  or  style  In  which  he  carries  on  business,  but  only  In  reference 
to  transactions  connected  with  such  business:  Mclver  v.  Bums. 
1805,  2  Ch.  830.  For  instances  of  such  cases  and  the  scope  of  the 
section,  see  St  Gobain  v.  Hoycrmann's  Agency.  1893.  2  Q.  B.  08-  De 
Bernales  v.  New  York  Herald.  18M.  2  Q.  B.  06  N. 

This  section  does  not  authorize  him  to  sue  under  such  name  or 
style,  he  must  sue  in  bis  own  name :  Mason  v.  Mntrldr!,  8  T.  L.  R  805  ■ 
British  Columbia  Furnltuie  Co.  y.  Tutwell,  20  C.  L.  T.  144  •  St.  Gobain 
1™°°^'"''™'°°''  *'™"'  »«pro;  Rii«iell  V.  Cambefort,  23  Q.  B.  D. 
028;  Lancashire  v.  Spectator,  29  O.  L.  B.  203;  but  tho  words 
ft  Co.  added  to  his  own  name  In  the  style  of  cauae  In  a  case 
In  which  he  sues  arc  mere  surplusage,  and  an  amendment  should  in 
such  case  be  allowed  at  the  trial  as  a  matter  of  course:  Lang  v.  Thomo- 
Bon,  18  I .  R.  516. 

■arHaa  at  Snmaiaas.— The  summons  Is  to  be  served  on  •'  the  per- 
son carrying  on  the  business  If  he  be  within  Ontario."  but  If  he  is  not 
within  Ontario  It  may  be  served  upon  the  person  having  the  control  or 
management  of  the  business  there:  sub-section  (3);  with  the  notice 
required  la  either  case,  by  sub-section   (4). 

Oarrrlac  oa  Baalaeia.— See  notes  to  section  93 

Britlah  Salijaot  or  aot,  aa4  Realdaat  la  Oatario  or  aot  — 

This   provision   is   not   in   the   English    Rule,   and   so   the   authorities 
nnder  the  latter  do  not  apply. 


ADOIN'O  UR  SUBSTITUTING   PABTIES, 


«H 


M  Aattom  Atom.— The  dlitt-M  la  cik  o(  dlapulo  would  be  mramind 
In  •  itralghl  line  on  a  he  ^nnul  plane ;  or  "  aa  llie  crow  Siea  l" 
Mouflet  V.  Cole.  L.   U.  8  Eich.  r^2. 

Votlm  to  ba  %»mi  WJtk  ImiiKama.— 8r«  Porn  No.  113. 
I,       "<11  ,°.°,""  "''''    '"  "'"■''  P«"»n»"y  »f  In  the  manner   provided 

'"'«"•»*•— Servlee  on  the  peraon  bavlnf  control  or  mannaement  ' 
la  equivalent  to  peraonal  aervlce;   and    If  no  defence  la  entered    judf- 
ment  may  be  entered  (or  default  nnd  execution  laaued  under  a.  06. 

Many  of  the  provlalona  of  aectlona  91-07  are  taken  from  the 
former  Con,  nulea  222  223,  now  Con.  Rule,  100-108,  and  thedeclalon, 
B^lL  5^^"^  '""J'  J""'-  ™'  '"*  comprehenalve  notea  on  Con. 
„.  ^<i  ™  ■"  '°  ■"  *"""  '°  H»"n'«ed-a  Judicature  Act,  4th  ed., 
pp.    4SI-OU0, 

Adding  Parties. 

97.— (1)  The  Judge  may  at  any  stage  of  the  proceedia^, 
upon  sucli  tenns  as  may  appear  to  liira  to  be  just,  order  that 
the  name  of  the  plaintiff,  defendant,  or  garnishee  improperly 
joined  be  struck  out,  and  that  any  person  wlio  ouglit  to  have 
been  joined  or  whose  presence  is  necessary  in  order  to  enable 
the  Judge  effectually  and  completely  to  adjudicate  upon  the 
questions  involved  in  the  action  be  added  as  plaintiff,  defend- 
ant, or  garnishee. 

(2)  Where  an  action  has  been  commenced  in  the  name  of 
the  wrong  person  as  plaintiff,  or  where  it  is  doubtful  whether 
it  has  been  commenced  in  the  name  of  the  right  plaintiff,  the 
Judge,  if  satisfied  that  it  has  been  so  commenced  through  a 
bona  fide  mistake  and  that  it  is  necessary  for  the  determination 
of  the  real  matter  in  dispute  so  to  do,  may  order  any  other 
person  to  be  substituted  or  added  as  plaintiff  upon  such  terms 
at  he  may  deem  just, 

(3)  No  person  shall  be  added  or  substituted  as  a  plaintiff 
or  as  a  next  friend,  unless  his  own  consent  in  writing  thereto 
be  filed. 


Strikinir 
out  and 
adding 
partieit. 


.Subiititiit- 
inp  ur 
adding 
plaintiff. 


(4)  A  person  who  is  added  as  a  defendant  or  garnishee, 
shall  be  served  with  a  copy  of  the  summons,  the  original  sum- 
mons being  first  amended,  and  the  proceedings  against  him 
shall  be  deemed  to  have  been  commenced  from  the  date  of  the 
making  him  a  party:  but  if  the  application  to  add  any  person 
as  a  party  defendant  or  garnishee  be  made  at  the  trial,  the 
Judge  may  make  the  order  in  a  summary  manner  upon  such 
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teriiiK  «»  to  hi.,,  i„.y  ,oei„  ju»i,  and  ,„.y  ,li>pi,„«.  „i,i,  ,|„ 
«..rvKe  of  a  eo,,y  of  the  »uim,ion«  if  8„d,  jH^^rHoi,  or  hi.  agent 
conicuta  thereto.     10  Edw.  VII.,  i-.  an,  ,.  <J7. 

H«!  bImi  Rula  3S. 

*.***.*•   '•rtlafc— Fonnorly   then*  upiieiiml    to  Ih-   tui  iviw..  I.. 

iTr ,°,  1'%""!"'",;  "•""  "■ """ "  p«"y  j"°^a.n  ita2rT  Bi„y 

J.  250;  „„r  a  „|«  ,,,11:  s,™.r.  v.  Moor,-.  »  N.  c.  L  J  82  Now 
if  h»  Ju, ,..  co„.l,|,r.  It  npw..ar,  for  th..  „ut,i.,«.  of  .,.,lll,><  nl  thJ 
ri.l„.   ,„„l    n„,.«l„,„   i„v„|v.,|   |„   ,|„  „otio„    that  .1,,.   |Jr"on  or  ,«, 

Imperative  du„   ,„   „,ke   .11    „e<H,«,r,   .mendmen,.   t"   ,h«   p„."J.!. 

.=■1  "H'f"„T  l'?'^'"!'"."  '"'''"'''"  "■""">«'•>■  creditor:"  „.„ion  2  (/)  ;' 
aad      defendant  ■'   Includea  "primary  debtor.'   aeellon   2    (d) 

and  iV    ■»'"'■"   •««l°«   «••'<>'>'   «    remedy    i.  aoiwht  ought   to   [„■  Jolne,!. 

Xr'-:::;;'i:;"u"'"-"^°'  ■"  r'^"-""  «•« »""".. .'."»- «sir,: 

M„rr   Ak^,;    ^?"f  ''„."'"""  "»'  "'"«  '»  'M  them:  Dalton  v,  St 

o.li;  l>e  llnrt  v.  Stevenaon,  1  Q.  B.  n.  .11.1.  See  ai.o  Adnma  v.  Wat 
«oii  .MnnutnMnrliij  Co.,  15  O.  R.  21S;  10  o.  B.  2. 

..  *hh!!?'''°'  "K"  .'",>'  "Irt'ln^i  «  jamiahee  order  aKaln>t  the  plalnliir 
wa,  added  a.  a  plaintllT:  W.lli,  v.  Sral.h.  40  1,.  T.  173;  a  perin  to 
whom  defendant  had  a..l,me,l  hi.  interest  peadra.e  lite  .a.  a<MH  a.  a 
ro-detendant:  Kino  V.  Rudkln.  0  Ch.  D.  100.  In  an  action  by  ,hi^ 
o.nera  aaain.t  conaimiee.  of  canto,  the  ablppera  of  the  cnr«o  .ere  adde,l 
a»  defendant.  In  order  that  they  mi«ht  counterclaim  amin.t  the  plain- 
g.  B   321         ""  '    *llvery:    Mont«omery    v.    Foj,    1805.    2 

,...„7".5*?k"*",';"f  M«"l«t»«»— No  action  will  be  defeated  by 
rea.on  of  the  nonjoinder  and  ml.Jolnder  of  parti™ ;  and  the  judge  may 
in  every  action  or  matter,  deal  with  the  matter.  In  controversy  ,o  far 
a.  rejanla  the  right,  of  the  partlea  before  him:  aection  07  (1).  (2). 
Making  peraon.  partie.  to  an  action  whether  aa  plaintiff,  or  de- 
fendant, who  arc  not  proiwrly  partie.  to  the  rell,  (  claimed  i.  nii.joiu.l.T- 
joining  too  many  penwna  a.  plaintiir.  will  not  create  any  practical 
difflculty.  If  a  person  abould  be  improperly  joined  a.  a  defendant  a.  If 
he  were  not  properly  a  party  to  the  relief  claimed  by  the  plaintiff  he 
may  move  to  have  hi.  name  atruck  out  of  the  proceeding,  and  thu> 
relieve  himaelf  of  the  eipenae  of  defending  the  action:  Carter  v.  Cinrk- 
«)n,  15  P.  R.  370. 

„  ^"^'X  !'"'  ''""'  '"""ni™'".  which  are  taken  from  the  Chancery 
General  Order.  (No.  03).  the  division  court  baa  the  »,me  authority 
in  tnis  regard  a.  the  court  of  chancery  formerly  bad;  and  is  required 
either  to  pronounce  a  judgment  a.  between  the  parties  before  it  without 
prejudice  to  the  right,  of  other  partlea,  or  add  or  substitute  the  absent 
parties  and  if  necMsnry  or  proper,  adjourn  the  trial:  Clifton  v.  Cra«- 
u  .]\  ?'  ^"''  '"''  ''''"°  "  '"  "ecesssry  that  the  absent  partie. 
should  be  added  in  order  that  complete  justice  may  be  administered  aa 
to  the  partlea  already  before  the  court  the  former  must  be  adde<l : 
Lambert  v.   nutchinaon,  1  Bear.  277.     The  court  must  take  one  or 
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other  of  thne  cnarwn  hiiiI  ihi*  ac-dnn  rannitl  (•*•  fliMmiMhil  or  flfffatiHl  ■««.  tT. 
by  rpaunn  .if  mlnjnlnihr  or  niinJi.liMkr  of  pnrtli'n :  Van  (Ifliirr  v.  Howprby 
Bridw  Koc.,  u  Ch.  n.  .174:  •ml  ibe  powir  iboiil.l  b»  ni.rrl.nl  upon  Ihr- 
pr  nrlple.  iiiHin  itblch  the  old  pipi  In  abttrinenl  woiiW  have  .niceeded  or 
falle<l;  W  ll«>n  v.  Balrarrpa,  INTO.  1  Q.  B,  422;  but  If  It  I,  not  ■  quo,, 
lion  of  merely  the  nonjoinder  of  neceaiary  partlea.  and  the  plalntllT  !■ 
not  the  perron  »ho  hai  a  ri«ht  of  action  (and  doe»  not  eome  within 
•ectlon  07  (2)).  then  the  caie  In  not  within  the  above  >avlnt  provl- 
■iona:  ^leClenaghnn  v.  (Jrey.  4  O.  U.  .1211. 

Either  party  may  apply,  or  Ibe  eoun  may  art  of  Ita  own  acronl  ■ 
Kino  V.  Itmlkln,  8  Cb.  D.  100. 

MiaJatmlaT  of  rutlaa.— If  there  are  two  or  more  plnlntllTi,  one 
of  whom  baa  no  rljbt  In  lonnectlon  with  the  aubjcit  matter.  bl>  name 
,  "i^  ■""'■«  Ol"  <•"  on  applliation  by  the  defendant  t..  n.mpel  tba 
plaint  If.  to  elect  which  of  ibem  iball  proceed  witb  Ibe  actbm  ;  Bank  of 
IlonHlton  V.  Anderaon,  H  O.  L.  R.  l!i,1.  An.l  where  .everal  plnlntllT. 
Joined  In  one  action  aiainat  the  defendant  for  lloodinj  their  .everal  pro- 
pertie.,  the  plnlntllfa  witc  |.iit  to  their  ilectlon  na  to  which  aliould  iiro- 
teed.  and  the  othera  were  atrnck  out.  Ther»  la  In  sucb  a  co»e  no  power 
to  make  any  oondillona  wliatever.  either  by  reatrainlnji  the  defendant 
from  aettlni  up  the  Statute  of  I.lraitationa  aa  to  Ibe  plointllT.  whiaie 
namei  were  eliminated,  nor  to  allow  the  latter  to  iaaue  a  writ  nunc  pro 
(anc  In  order  to  avoid  that  atntutc ;  llntbnnce  v.  Raleigh.  17  I»,  R.  4.18 
The  mlajolnder  In  auch  oaae  la  more  than  an  Irregularity  and  ia  really 
an  abuae  of  the  proeeaa  of  the  court:  Smurthwnitc  v.  Hnnnay,  1894 
A.  t .  4W.  Bflfl :  ao  that  the  plulntilfa  atruck  out  huvi.  no  clnini  to  any 
privilege,  nor  can  the  defendnnta  be  put  to  any  diandvnntnge  bv  It: 
Ke  Bowden.  Andrew  v.  Cooper.  45  Ch.  D.  444.  nt  p.  447;  Mnnby  v. 
Uanby.  1  Ch.  D.  101;  Be  nreovra,  Bray  v.  Tofield.  IS  Ch.  D  .Vil  ■ 
nor  ia  there  power  to  alter  the  date  of  the  proe.™  and  direct  ita  Iaaue 
»»iio  pro  lano:  Clark  v.  Smith.  2  U.  &  N.  75;i;  Nnier  T.  Wade  I  B 
*  S.  728;  Doylo  v.  Kaufman,  3  Q.  B.  D.  7,  .140. 

If  two  or  more  pnrtlea  are  aued  In  one  action  upon  aepnrnte  torta 
or  other  cauaea  of  action,  they  are  entitled  to  apply  to  compel  the  plain- 
til  to  elect  aa  to  which  he  will  proceed  agalnat.  and  the  other  defend- 
""'^  "i"  tr  ""'"'''  "'"'  ""'"'■'•  '■■  "•  ^^'-  R-.  l*""'.  A.  C.  4150:  Chandler 
1-.  a.  T.  R..  ,',  O.  L.  R.  580:  Andrewa  i.  Foraythe,  7  O.  f,.  R.  ISS- 
Balnea  v.  Woodatock.  10  O.  I..  R.  CM. 

But  aa  agalnat  joint  tort  feaaora  in  a  continuing  wrongdoing,  even 
though  they  joined  In  it  at  dilfercnt  timea,  all  may  be  joined •  OKeefe 
r'   r'Sp   "'"'''   "   '''   "■  *'■   ''"'"''°"''   *•   Bualueaa   Syatema,   11   O. 

It  baa  been  anid  that  theae  enactraenta  were  not  Intended  to  confer 
upon  the  judge  unlimited  diacretinn  to  remodel  proceedinga ;  per  Mellor 
1.  Torquand  v.  Fearon,  4  Q.  B.  D.  280;  and  ihnt  the  object  of  the  pro^ 
vialon  la  not  "  that  a  party's  case  abouid  be  ao  framed  aa  to  lucceed.  but 
that  It  ahonld  be  ao  framed  that  It  can  be  ndjudicated  upon  by  the  court, 
whether  in  bia  favor  or  asainat  him";  per  Fry,  J.,  Long  v.  Crosaley,  1.1 
Lit).  1^.  itSS. 

They  are  not  intended  to  apply  where  partlea  Bought  to  be  made 
HefendnnlB  are  peraons  ng»in«t  whom  the  plaintiff  did  not  desire  to 
prosecute  any  claim  nnd  whom  the  defendant  only  wishes  to  n.ld  for  hia 
own  convenience,  and  it  should  be  applied  atrlctly ;  Norria  v.  Beailey. 
-  <- .  r.  D,  80  nt  p.  84 ;  Moser  v.  Murmleu.  18B2,  1  Cb.  487 ;  fie  Birm- 


no 
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lafbini  Uod  Co.  y.  Umton  i  N.  w.  Br.  Co..  34  Ch.  D.  Sill 
Ilirriaon,  gmllh  v.  Allm.  1891,  2  Cb.  34«,  it  p.  383. 


M«    ff* 


Til.  •olborllr  wlil.  It  I.  inballttd.  U  enrelMd  onir  on  notW  to 
thf  opiioalig  partit:  iM  TIMcilrjr  ».  UanKr,  3  Cb.  D.  2T7. 

bemlibl  b>n  •dd«l  orldmll,.  br  !•  ratllM  ilmoot  a.  o<  coutx  to  •uc 
MM  ID  in  application  to  add  blm.  upon  propvr  tfrma.  go  In  an  action 
lor  watn  and  wroniful  dlamlwl,  a>vffal  dcf,ndanti  were  added.  It 
Mu  doabltul  whlcb  waa  tbi>  part,  Irially  liable:  Tate  ».  Natural  (!a> 

1  J  jV  •  ""'  ""  •"'«°»'  "J  •  debt  waa  added  In  an  action 
aialMt  Ibe  debtor,  ao  aa  to  recooer  from  tbe  aaalcnor  In  the  eTent  o( 
the  debtor  bent  aucceaijul;  Lanilr;  ».  Uw  gocletj.  3  0  L.  R.  2«' 
and  in  an  action  acalnat  tbe  atent,  the  prlndpale  were  added :  Hondurai 
Rev.  Co.  r.  Tucker,  2  Ei.  I).  301 ;  Maaaey  v.  Ue,„e,,  21  n  B  D  38o' 
Dennetta  r  Mcllwraltb,  1890,  2  Q.  B.  464 ;  and  thia  ma,  be  done  in 
"°!li""u  "u  '  ""  "MnUB  mliht  oriflnallr  have  Joined  all  the 
partlei  where  the  rifbt  to  redreoa  aroie  out  of  one  common  tranaacllon  • 
Bennetta  t.  Mcllwraltb.  tapro. 

A  defendant  ma;  be  added  at  the  trial :  Qand;  y.  Oand,,  30  Ch  D 
il  n  nu">?"?i''^  °'  ""  P™"*""*-:"  ««1<">  »T  (1)  ;  Kino  ,.  Rud- 
kin.  8  Ch.  D.  180;  but  not  after  Bnal  Judcment:  Attj.-Oen.  ..  Illrmliii- 
ham  Land  Cor.,  IB  Ch.  D.  423;  llurat  t.  Hurat,  21  Ch.  D.  278-  Dur- 
ham ».  BobeiWon,  ISOS.  1  Q.  B.  785;  Jobnaton  T.  Conaumer.'  Oaa 
to.,  17  r.  R.  297;  thoufh  It  maj  be  done  under  aperial  clrcumatancea - 
Adama  v.  Wataon  Manufacturinc  Co..  IB  O.  R.  218  18  A  R  2'  Re 
Maaon,  Turner  v.  Maaon.  W.  N.   (1883).  1.14.     And  a  defendant  mnv 

he  atruck  out  after  deliver,  of  defence:  Vallance  v.  Blrmlnfhara  h I 

Cor..  2   Ch.  D.  380. 

Where  two  or  more  panic,  are  Jointly  liable  and  tbe  plalntW  eup. 
onljr  Mme  or  one  of  them,  tboae  aued  are  entitled  aa  of  rl(ht  to  have  all 
he  othera  within  the  Jnrladlctlon  added  aa  defendant.:  Kendall  v.  Ham- 
ilton. 4  App.  Caa.  B04  and  other  can.  cited,  m/ro;  but  probably  not 
.!■"  .  f  •  j"  per«in.  rcaide  oiiUlde  tbe  dlvUlon  in  which  tho 
orljlnal  defendant  realdea:  aee  aertlon  93.  See  alao  WlUon  »  Cal- 
tSJr'o'J?'"\\2;  "■  *^-''  "^■*''  ^''■•«  •■  ''»""•  180<.  2  <J-  B-  IW. 

So  where  an  action  waa  broufbt  aialnat  the  acuaranton  of  a  proml.- 
norr  note,  and  not  ataln.t  the  maker  who  claimed  to  have  a  counter- 
rlalm  for  damaiea  agaln.t  the  payee  (the  plalntllt)  tbe  maker  of  the 
?],  ™  ■  I  fr^.".J  ^''r'^V"  "■■  "•  «PPll™ilon  of  the  (uarantora,  on 
the  around  that  otherwiie  full  Juatlce  could  not  be  done  between  the 
pnrtips:   Rrid   v.   Ooold,  13  O.  L.  B.  51. 

.  ^I"""™"  J"""'  """™i!'<"  I"  "ued,  be  baa.  iubject  to  (he  provielone 
or  aect  on  03.  tbe  rlRht  to  have  hia  co-contractor  Joined  aa  defendant : 
KendaU  v.  Hamilton.  4  App.  Can.  B04;  Campbell  v.  Farley,  18  P  R  97- 
Pllley  V.  Robinaon.  20  Q.  B.  D.  15B;  Robb  v.  Murray,  13  P  R  SOT- 
GlldemleeTe  v.  Balfour,  IB  P.  R.  293.  But  If  It  i.  aliown  that  any  Bood 
reaaon  eiln.  for  not  Joining  the  co-contractor  the  action  may  be  allowed 
S'LE'^'"'  without  addlnn  him  a«  a  defendant:  W'llaon  v.  Balcarres 
180,1.  1  Q.  B.  422:  Robinaon  v.  Oelael,  1894,  2  Q.  B.  88S. 

A  party  may  be  added  as  a  defendant  aitalnal  whom  alternative 
relief  Is  asked :  Caaton  v.  Consolidated  Plate  Glaaa  Co..  20  A.  R.  K\. 

In  an  action  against  agents  for  warranty  of  authority  their  principals 
are  proiJer  defendanta :  Maasey  v.  Heynea,  21  Q.  R,  n.  3.1ft. 
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When  an  appllcailoD  (o  add  a  party  bi  made  hy  ihc  defendaDl  and  ite  •? 
<>|i|K>mi|  by  the  itlaintlff.  if  the  quritlona  Invtdvitl  In  thi>  nrtlnn  ran  ho 
•ffectivtly  aad  rompletely  adjudicated  upon  without  addini  tha  parly - 
or  If  it  )»  not  clearly  ihown  that  It  la  neoeaaary,  for  that  purpose,  to  i|o 
•o.  thff  Bpplioatinn  will  not  he  ffHntcd:  NorrU  v.  Ileailey,  2  C  P  I> 
M:  McCh^-aii..  v.  nylea.  100S,  I   Ch.  Olt ;   Harry   ^.  Pavey.  2  Ch,  P. 

The  prm-liionn  conlaineil  in  miction  07  and  the  nile«  rrfi^rrpd  to  do 
not  Include  an  application  hy  a  pemon  to  have  liimaelf  added  aa  a 
defeDdant, 

Se«  (hi-  n-vifw  of  the  ohm-h  on  thia  aiibject  tn  Uolmeatnl'M  Jiidl- 
cnture  Act,  4th  ed..  p.  5411.  et  aeq. 

The  defendant  ihouid  mine  the  objection  of  mlajolnder  or  want  of 
partlea  at  the  earlieat  poaaible  moment:  Shechan  v.  Great  Kapitern  Hy 
Co.,  16  Ch.  I>.  BO;  Luke  v.  Houth  K*'niiln«ton.  11  Ch.  P.  121:  or  poa- 
•Ibly  he  mlcht  object  by  hia  notice  of  defence,  nnd  It  would  then  be 
neoeaaary  for  the  plaintiff  to  move  to  add  the  neceiiiary  partiea :  Nobela 
Exploalvea  Co.  f.  Jonen.  2S  W.  U.  «S3:  Lydall  t.  Martlnuin.  0  Ch.  P. 
7«0.  Where  an  order  ta  not  made  before  trial,  it  miiht  b<>  made  rtn 
terma  on  a  motion  for  a  new  trial:  Adama  v.  Watwm  Miunifncturinf 
Co..  15  O.  R,  218;  16  A.  R.  2. 

Wmmc   PvrMH  M  WMmti*.— Section  07    (U).    (3). 

The  "  real  matter  in  diiputc "  haa  reference  to  the  "  action  com- 
menced," and  no  onlcr  could  be  made  for  the  ndiM'Jcn  of  a  plaintiff 
who  would  not  be  a  proper  party  to  that  action  or  to  one  which  the 
plaintiff  in  that  action  could  not  maintain :  Tlnninc  v.  Dintham,  16  P. 
R.  110;  New  Brewery  Co.  v.  Uannah,  W.  N.  (1877),  35.  A  miatake 
in  law  la  within  thia  enactment:  Duckett  v.  Govor,  6  Ch.  D.  82; 
Maaon  v.  Ilarria.  11  Ch.  D.  07.  in  which  the  action  had  been  bromht 
by  the  ihareholdera  of  a  company  inatead  of  the  company  itaclf.  and 
the  latter  waa  added:  The  Puke  of  Buccletich,  1802,  P.  201;  where 
the  action  waa  brought  in  the  name  of  an  agent  inatead  of  the  owner 
of  the  cargo:  Tnrquand  v.  Fearon,  4  Q.  B.  D.  280;  where  a  new  part- 
ner bad  been  brought  Into  the  firm  before  action  and  waa  inadver- 
tently omitted  aa  a  plaintiff:  Woodward  t.  Shielda,  32  C.  P.  282.  in 
which  caae  the  Inaolventa  (aaaignora)  were  added,  it  having  been  de- 
cided by  the  court  that  the  claim  nied  on  had  not  legally  pained  to 
the  aaaignee  (the  original  plaintiff)  ;  Ayacough  v.  Bullar,  41  Ch.  P. 
341;  where  a  plaintiff  was  added,  there  being  a  doubt  whether  the 
original  plaintiff*B  title  to  the  claim  waa  defective:  IlughCH  v.  Pump 
Houae  Hotel  Co.,  1902.  2  K.  B.  485.  where  an  assignment  of  hla 
claim  had  been  made  by  the  original  plaintiff  and  it  was  doubtful 
whether  the  right  of  action  waa  veated  In  the  asulgnee,  and  th"  court 
having  held  that  the  original  plalntira  title  woa  defective,  tati  aaaignee 
waa  added  aa  a  plaintiff.  There  la  no  difference  betw-.tin  adding  and 
aubstitutlng  a  plaintiff:  Ihid.  But  there  must  have  been  a  hona  fide 
mistake:  Clowes    v.   Hilllard.  4  Ch.  P.  413. 

An  order  may  be  made  at  the  trial  adding  as  plaintiffs  the  personal 
representatives  of  the  original  plaintiff  who  bad  died  after  the  commence- 
ment of  (he  action ;  Moriti  v.  Canada  Wood  Specialty  Co.,  17  O.  L.  R. 

A  co-plaintiff  will  not  be  added  on  the  original  plaintiff's  applica- 
tion if  It  will  prejudice  the  defcndant'a  rights  ;  r.ff.,  to  set  up  the  Statute 
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WIIE.V   I'ABTIES   MAV  BE  ADDED. 

uf  I.liDltations  ngaiimt  the  person  iiroposed  to  be  added;  Iludran  v 
terayhougb,  «l  L.  T.  11,  722,  S22,  T.  Joup.  253:  nor  if  the  effect  would 
be  to  inslltute  a  new  action  by  a  plaintiff  entitled  to  sue,  In  the  place  ot 
the  action  brought  by  the  original  plalnUff  who  has  no  right  or  claim  ■ 
.°^'°™y-  <?'"»"°"''"'  Oa.  Co.,  17  P.  R.  297;  Hathaway  v.  Doig,  ij 
A.  K.  Mi;  Kaloigh  V.  Goachen,  1888,  1  Ch.  73;  where  liquidators 
aued  in  their  o»n  uome  (instead  of  that  of  the  company)  in  an  action 
A  'r^-^m  °  '''""  ''"'   '°  ""  "'°"'°"''-  ■^''"'  '■■  I-"  Communautc  190.1. 

Oasaa  la  which  Order  may  b«  Mmde.— If  after  action  brought 
It  i»  found  that  some  person  ought  to  have  been  Included  as  plaintiff, 
as  where  a  new  partner  has  come  into  a  arm  before  the  contract  or  deal- 
ing in  question,  such  person  ought  to  be  added  as  plaintiff;  Tuniuand 
V.  learon.  4  Q.  B.  D.  280.  If  an  action  be  brought  upon  a  document 
O.5..  II  covenant  or  guarantee,  and  it  be  discovered  after  actim  that  in 
order  to  obtain  relief  on  tnat  document  or  to  have  it  construed,  it  is 
necessary  that  some  other  person  should  be  made  plaintiff,  the  addition 
of  auch  person  would  be  allowed :  Ayscough  v.  Bullar,  41  Ch.  D.  341. 

Where  it  appeared  that  two  of  the  defendants  had  endorsed  a  note 
as  sureties  to  the  plaintiff  for  the  makers,  he  was  held  to  be  enlitied  on 
payment  of  the  note  to  the  holder  to  recover  against  them  although  the 
note  was  made  payablo  to  his  order,  and  an  order  of  the  judge  substitut- 
ing his  name  for  that  of  the  original  holder  of  the  note  was  upheld- 
Pegg  V.  Howlett,  28  O.  B.  473;  but  see  Canadian  Bank  of  Commerce  v 
Perram,  31  O.  R.  IIC;  Small  v.  Henderson,  19  C.  L.  T.  267. 

If  an  action  be  brought  for  debt  and  it  Is  found  that  the  debt  has 
lieen  assigned  (or.  if  brought  by  an  assignee,  that  it  did  not  pa.v  under 
an  assignment),  it  would  be  proper  to  add  either  the  creditor  or  the 
assignee,  as  the  case  might  be,  so  as  to  determine  the  real  question- 
Woo,  ward  v.  Shields.  ;i2  O.  P.  282;  Walls  v.  Snult  Ste.  Marie  Paper 
ft  Pulp  Co..  18  C.  L.  T.  117;  Oatrom  v.  Sills.  28  S.  C.  R.  485,  491.  See 
Prittie  V.  Connecticut  Fire  Ins.  Co.  23  A.  R.  449;  Dawson  v.  Graham. 
41  I  .  C.  R.  .'532;  McGuin  v.  Fretts.  13  O.  R.  699 ;  Davis  v.  Reilly. 
1898.  1  Q.  B.  1.  So  when  an  notion  bad  been  brought  upon  n  promis- 
sory note  without  the  authority  of  the  plaintiff  who  had  parted  with  all 
interest  in  the  note  to  a  person  asking  to  be  substituted  as  plaintiff 
the  latter  was  so  substituted  upon  his  written  consent  being  filed  on  a 
motion  by  the  defendant  to  dismiss  the  action  as  being  brought  without 
authority :  Siatlery  v.  Heam,  1  O.  W.  N.  938.  In  such  a  case,  if  the 
original  plaintiff  were  willing  and  the  party  legally  entitled  were  really 
the  beneficial  owners  of  the  debt,  he  might  be  given  the  conduct  of  the 
case;  Emden  v.  Carte.  17  Ch.  D.  169. 

When  plaintiff's  claim  had  been  assigned  before  action  and  only 
re-assigned  at  the  lime  of  the  trial.  It  was  held  to  be  a  proper  case  for 
amendment  by  adding  the  assignee  as  a  party:  Walls  v.  Sault  Sle 
Marie  Paper  and  Pulp  Co..  18  C.  L.  T.  117. 

The  statute  and  rules  do  not  authorize  a  plaintiff  who  has  no  right 
to  sue  to  amend  by  adding  as  a  co-plaintiff  the  person  who  really  po»- 
sesses  the  right ;  Walcott  v.  Lyons,  29  Ch.  D.  584 ;  Hathaway  v.  Doig 
6  A.  R.  261 ;  Matthews  v.  rshcr,  1900.  2  Q.  B.  535.  A  plaintiff  can- 
not wait  until  the  decision  has  gone  against  him  and  then  apply  to  add 
a  new  plaintiff  for  the  purpose  of  setting  up  a  new  and  inconsistent  case  ■ 
New  Westminster  Brewery  Co.  v.  Hannah.  W.  N.  (1877).  ,15.  Nor 
will  a  plaintiff  be  added  merely  to  five  the  defendant  the  extra  security 
for  costs  which  it  would  afford ;  I>e  Hart  v.  Stevenson.  1  Q.  B.  D.  31.1. 


API'LIOATIOX  TO  ,iUU  OR  STHIKK  OUT  I'ABTIES. 
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Ci»M.t  of  Aad.d  Pl.l«««._The  written  congent  ot  the  wr-  ,„  ,7 

•on  propo»ed  to  be  .dded  must  be  filed :  section  07  (3)  :  and  a  new  pliln- 
.  ?f.°  E*  ""jMitnted  tor  tlie  original  plaintiff  without  the  conaent  o( 
the  latter,  bijt  the  court  will,  In  a  proper  case,  add  a  plaintiff  and  live 

rHatl^e';"^l•.°'N!'■uS,•  '^r"  '•  """■ "  '^'■-  ^-  "«^  «-"■ 

.,„H  ^'.f  ''°"'™'  °'  '!"  ■""''  P'°P<»"1  ">  be  »'ided  a.  plaintiff  must, 
under  the  preaent  Motion,  be  in  writing  and  be  filed  witli  the  clerk  ot  the 
court:  aectton  9T  (3);  Form  114.  I,  „„„  be  signed  by  the  la  t, 
htmselt;    „  consent  by  a   solicitor  or  agent  with   hi.  authority  ii  l„t 

ten    1806.  2  Ch    (MB  "  '"'''"'■'"  "'"'"  "  ''  ''""''•  ''"'''"■'  ''•  ■*'""  '^""- 

1-  nu'n  'Ll°  "™P"°;  1°  '""  '"Plioit  rcuircment:  Besley  y.  Bealey, 
McK?;.^  l^P  I'"!'  °t  I^ndon  V.  Wallace,  13  P.  R.  176:  Major  ». 
McKeniie  1,  P.  B.  18.  A  person  who  ia  interested  in  the  subject  mat- 
B,L     ,  "u°  ^'"""„'°  ^°'°  "  "'''•"'<''•  may  be  added  aa  a  de<endanf 

Ki^h'  I'-'.'i"-  "■  ^"^''  '^  ^"^  °-  '"•  '^'"  ""°"™  «'  '"e  conseni 
by  the  plaintiff  proposed  to  be  added  must  be  proved  by  the  affidavit  of 
?.„);"",'."•  ""  "■"  "I'l'll'^i'tan  to  add :  Turquand  v.  Fearon,  4  Q.  B  I) 
■a»:   Mason  v.   Uarris.  27  W.  R.    700;   Form  115. 

The  application  can  only  be  made  by  the  original  plMntiff,  under 
.ub-section  (2)  :  Gordon  v.  Carte,  17  Ch.  D.  169;  Cleeves  v.  Howanl.  4 
,,  ..  ™     .^""     "  "'"''''  ™  "»'■«■  '"  •'«!  ilefendnnts;  Tildesley 

ncla  Wood   Specialty  Co.,   17  O.  L.   R.    Kl. 

The  .cope  of  sub-section  (1)  is  broader  than  that  ot  sub-section  (2) 
and   partus   are   more   freely   added   under   the   former   than    under   the 

°7  ;^V  ?;%??"^  "■  IJ"«"i""'  "■•  N-  <187!i),  250;  Emden  v.  Carte. 
J I   L  n.  D,   Ufa. 

„.,  Wkera  Fartr  App«ari  >t  th«  TpUl  ul  Admlti  IdsMUtT  — 

When  a  person,  other  than  the  defendant,  as  tor  instance  a  witness  in 
the  case,  appears  at  the  hearing  and  admits  that  he  is  the  person  whom 
the  plaintitf  inlended  to  charge,  his  name  may  be  substituted  tor  that 
of  the  defendant  it  the  plaintiff  consents;   In  re  Uenney   v    Scott    8 


,0  ;l!i""*,'^°"  *.•  ■*",.•'  ■*''*•  °"*  *  '"rty-The  application 
o  add  or  strike  out  or  substitute  a  plaintiff  or  defendant  may  be  made 
10  the  judge  at  any  time  before  trial,  by  motion  or  notice,  or  at  the  trial 
of  the  action  in  a  summary  manner,  or  "  at  any  stage  of  the  procceii- 
L    R    53""°°         "*  ■  *'"'"''  '•  *^°°"''  "'"^  Sp«i«lty  Co.,  17  O. 

^pUwtl..  tor  Order  to  A».Bd— It  the  amendment  i. 
directed  or  allowed  «*  the  trial,  no  order  ia  necessary.  The  amend- 
ment may  be  at  once  made  or  a  minute  ot  it  may  be  entered  In  the 
Tch    D    ^        ''  *"""  °°'  **  '°°"'°  "  '"'"°'  '^"''"''y  ''•  Harper, 

The  application  could  only  be  made  by  one  ot  the  parties  to  the 
action;    Kino  v.  Rudkin,  6  Ch.  D.  160. 

Proe«d«ro.— The  summons  should  first  be  properly  amended  it  the 
application  is  made  before  the  trial  and  such  application  allowed.  In 
such  case  the  snmraous  must  be  served  on  the  added  defendant,  and  he 
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DEATH  OF  PASTIES. 


would  have  the  same  rlshts  of  defence  and  time  therefor  that  he  would 
have  had  if  the  action  bad  been  commenced  on  the  day  the  Judge's 
order  was  made:  a.  07  (4).  Service  of  the  aummona  on  the  added  de- 
fendant may  be  diipensed  with  when  the  order  la  made  at  the  trial 
provided  the  defendant  or  fala  solicitor  conaenti  thereto:  aec.  97  (4)' 
The  costs  of  the  amendment  and  any  postponement  of  the  trial  are  in 
the  discretion  of  the  Judfe:  a.  170.  It  the  action  as  affainat  the  added 
defendant  would  be  barred  at  the  time  of  amendment  by  the  Statute 
of  Limitations  he  may  rely  on  that  defence;  section  07  (4)  provides 
that  the  proceedins*  asainst  him  shall  he  deemed  to  have  been  com- 
menced from  the  date  of  the  order  makinc  him  a  party. 

Where  a  plaintiff  or  defendant  is  substituted,  or  added,  or  there  is  a 
change  of  parties  under  these  rules,  the  procedure  book  must  show  the 
same  by  proper  entries  thereof,  and  if  necesaary  the  cause  thereafter 
may  be  entered  in  a  new  place  in  the  procedure  book,  retainlns  the 
original  year  number  of  the  cause,  and  all  subsequent  proceedings  are  to 
be  carried  on  under  the  altered  title  with  the  same  year  number. 

TrusKlarioH  of  Xntereat  by  Death,  .tc.— The  right  of  ac- 
tion by  or  against  a  person  survives  to  or  against  the  personal  repre- 
sentative of  the  deceased,  except  in  cases  of  libel  and  alander:  B,S.O., 
1914,  c.  121,  88.  41-43.  An  action  for  injuries  to  the  person  survives 
to  the  person's  executor:  Mason  v,  Peterborough,  20  A.  R.  683;  and 
it  may  now  Ke  said  that  all  actions  cognizable  in  division  courts  sur- 
vive and  continue  notwithstanding  death  or  transfer  of  or  by  parties, 
under  the  above  statute.  An  action  for  publishing  a  false  and  mali- 
cious statement  causing  damage  to  the  plaintllTs  personal  estate  would 
survive:  Hatchard  v.  Mege,  18  Q.  B.  D.  7n.  Such  an  action  Is  not 
one  of  libel  or  slander:  Ratcliffe  v.  Evans.  1892,  2  Q.  B.  524;  Dick- 
erson  v.  Ratcliffe,  17  P.  R.  418.  By  the  above  statute,  a  personal  re- 
presentative may  maintain  an  action  for  all  torts  or  injuries  to  the 
iwrson  or  property;  and  In  case  of  an  action  for  personal  injuries 
brought  by  the  deceased,  such  representative  is  not  obliged  to  com- 
mence a  new  action:  Mason  v.  Peterborough.  20  A.  R.  683. 

Proeed«r«  Im  Iwek  CM«^—ThlB  Is  provided  and  described  in 
Con.  Rules  300-306.  These  Rules  apply  to  division  courts  by  section 
226  of  The  Division  Courts  Act  and  take  the  place  of  the  old  Con. 
Rules  22S  et  teg.;  see  Rules  31,  32. 


G«m«rAl  Provlaloss  mm  to  AmoadmoBt. — The  power  of  amend- 
ment now  given  Is  most  extensive:  see  s.  104.  No  proceedings  shall 
be  quashed  or  vacated  for  any  matter  of  form:  i.  228.  When  a  notice 
of  motion  has  been  irregularly  given  but  the  oppmite  party  has  not 
been  injured  by  the  irregularity.  It  may  be  disregarded  and  tli.  motion 
heard :  Dawson  v.  Beeson,  22  Ch.  D.  B04. 

"  I  have  no  doubt  the  meaning  of  the  Rule  Is  that  the  court  or  jadKe 
may,  after  an  irregular  proceeding  has  been  taken,  either  set  It  aside  for 
irregularity,  or  amend  it,  or  otherwise  deal  with  it  as  the  court  shall 
think  fit :  but  it  is  not  to  be  treated  as  void " :  per  Kay,  J.,  Petty  v. 
Daniel,  34  Ch.  D.  180. 

A  judgment  Irrefnilarly  signed  is  not  a  mere  non-compliance  with  the 
ruIeR,  which  may  be  remedied  under  this  rule;  Anlahy  v.  Pnetorius.  20 
Q.  B.  D.  764. 


JUDGMENT  BY  DEFAULT. 

Judgment  by  Default  Where  Summona  Specially  Endorsed. 

98. — (1)  In  actions  for  the  recovery  of  a  debt  or  money 
dtmund,  where  the  particulars  of  claim,  with  reasonable  cer- 
tainty and  detail,  arc  endorsed  on  or  attached  to  the  summons, 
hereinafter  called  a  special  summons,  and  a  copy  of  the  sum- 
mons and  particulars,  with  a  notice  in  the  prescribed  form, 
annexed  to  or  endorsed  on  such  copy  has  been  duly  served,  then, 
unless  the  defendant  has  left  with  the  clerk,  within  eight  days 
after  the  day  of  service  (where  the  service  is  required  to  be  ten 
days  before  the  return),  or  within  twelve  days  after  the  day  of 
service  (where  the  service  is  required  to  be  fifteen  days  before 
the  return),  a  notice  to  the  effect  that  he  disputes  the  claim,  or 
some  part,  and  how  much  thereof,  final  judgment  may  be 
entered  by  the  clerk  on  the  return  of  the  summons,  or  at  any 
time  within  one  month  therefrom,  or,  by  order  of  the  Judge,  at 
any  time  thereafter  for  the  amount  claimed  in  the  particulars, 
or  80  much  thereof  as  has  not  been  disputed,  and  execution  may 
issue  thereon  without  prejudice  to  the  right  of  the  plaintiff  to 
proceed  for  the  remainder  of  his  claim. 

n,  ^^  V  "?"^  l»«»Ma.-Wheil  the  action  is  „„t  f„r  ,  ia,t 
or  money  demand  there  i,  no  need  for  tile  defendant  to  give  anj 
noUce  diapnting  the  elaim.  and  judgment  ennnot  be  enter^  nnder 
i  «  ;r?°°.L,''°,    "!'  ""^  *'"'  ""'■^  """''■     A   "debt''  haaTe" 

money  due  by  certain  and  e.pre..  agreement.  In  a  le»  tc^bnicSl 
«>n>e  an,  claim  for  money;  in  a  mote  enlarged  senac,  a"y  kind  ' 
a  ju.t  demand"  :  New  Haven  Saw  Mill  Co.  v.  Fowler.  28  Con  108- 
r«  N  V  1"^'  'i„E"l?»""'  «>  Tex.  147.  and  L.tim„  v  Veader; 
.a.  been  deflnMl  as:  "Any  account  upon  which  money  or  other  thing 
visor..  J4  Wu.  eOO.  and  the  word,  "money  demand"  a.  "any  dc- 
I'm  "rt  '  r?  »' «>ntract,  e.preM  or  ImpUed,  which  from  it.  nature 
enables  the  plaint  ff  to  make  affidavit  that  the  amount  .ue"  f"  " 
aetuall,  due"  :  Mill.  v.  Long.  5S  Ala.  4!i8.  4flO;  and  a.  "any  „"  i„n 
anaing    out   of   contract    where    the    relief    demanded    i,    a    au^  of 

?n°d"'''fi™  TIV:  ''"'"'",•  '  '"■>•  ^'  841:  Br«,k  V.  Park"r,  5 
Ind.    538.      A    .tatntory    penalty    where    the    amount    i.    Bied    or    ran 

»,„  S'"?  "r=?'"^  '■"''  '"'"'  '"'''  ••■  **  »  """'"y  J™""'""  :  St. 
man  Boot  and  Shoe  Co.  v.  Mixan.  24  South.  847.  84S;  120  Aln  '■(Kt  In 

?T  v"f.,  .r'"™  ,'■  ^^■'■"""  A.«CP.  Co..  38  V.  C.  R.  (ion.  lin'rri»on 
LJ,  bed  that  a  claim  upon  an  in.urance  policy  though  unliquidated 
r;    .  ,''°«'''.°'»°'-\^,''«"»»n''"  within  the  .ectlon  of  the  Admlni.tra- 

ir,-  hf°,'""'  '""■  "'"'''  ™"'''^  "  "'■'"•"'  '"  P"«^  •«  l«w  "Ithough 
hi.  right  to  recovery  wa.  equitable  only ;  but  in  view  of  the  authorities 
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JLWLMK.VT    BY    DEFAIXT-DEBT    OR    MOSEY    DEMAND 

RI.k  and  F.  P.  In.   Co    Vc    !■  "™    Tl  '  ""  ,"'?'  f^'"'  "'  '"""^ 

for   .n   f^     '.°''  "r  ""'■'  """'  ''»''•  "»''  "■"'hi'-.  »!•».  il  the  .cUoJTi 
fiit™    T"    "■'"''''    """'    "■■"■''■    'l><'"»l>    enquTrV   «.    n^^rvT^ 

^Znii^-^Sdf  r  ^i„  J- ;:rt  ^i.^r  :^:£^ 

n.  ,ry,  not  be,,,,  unliqnl.la.ed  ,l„ma,™.  i.  ,.„e  and  payabi"    thouT  a, 

m1'.'"«"o"."l"u.'^':  '^"""'  ""■' '  "■  '^  «•  ''■■  ^'""''-  " 

nor  an  acim,  "n  a  bond  for  a  po ly  unle™  condition,.d  for  paym'nt  of 

money;  Ornwold   V.  B.   B.  4  o    Ry    Ob     1  II    n    T     t    iipt     o. 
Ufo   V,    S„„,h,a.,.    18     P.    R.^iM?  nS'a'  Sai^'   f^/„„  ?f„  a.^^l- 
fo  O    B    n    n        •        ''^''■  '^."'°"-  ^  P-  »•  15:   Kni,ht  T.  Abbott. 
ii„  r,,A  ?■        •  ""'.°  "'""'  '"'  »"«'>■  liquMatnl  and    partly    un 

1,1      ,,'  "^"■"•■■1";  "•  A'"'"**'  <  "•  C-  L.  J.  46:  nor  an  notion  for 
not    returnin,  good.   In   to   biro:   per  Tindal.   C.J.,   3   M    ft   Q    SSI- 

Go'w.'nJk'vM"   '   r;"°;'  i"   "   ■'■»"''  '"'  """""■■•taln«i   uama^:' 
Gowanlm-k  v.  Mans.  0   P.  R.  270;   nor  for  dnmn,™  for  dilapidation 

I'Z  „T""'"^  I'","?.'  "•   ""'"•  "''  ^^"-  «•  ™:    nor  for  double 
rmt  ajainm  an   „yerhold,n»  tenant:  l.o,ann  v.   Perpiaon,  20  O.  R. 
23B,    nor  money    held  by  an   eienitor  on  .ale  of  property  of  hi.  te.- 
lator:    Son  e,  v.    Soule,    33  V.  C.   B.  334 :   nor  an   aotioi  ?„r  breloh 
of  oovenant  for  title:   Kavana,h  y.   Corp.    of  Kinnton.  .•»  r.   C    R 
«o,    nor  for  the   halanee   of  purcha.e  money   under  an   agreement  t.^ 
pureha.e    where   defendant   refu«.»  t.    complete   the   pnrehL:   Leader 
V^Tmi-IIeatley.   W.  N.    „s»l).  3H:  nor  for  any  lIuetuatinB  .„m.   ."el 
«»  the   amount   of   rent.    re,.e,ved   by    ™    reeeirer   to   be   applied    bv   him 
in    payment    of    intet^st    and    arrear. :    Poulett    v.    Hill.    1893     i    Ch 
277;  but  .ee  lynde  v.  Waithmnn.  18(B.  2  Q.  B.  ISO.  at  p    ]87-  nor 
for   money    payable   on   a   oovenant   In   a   ehattel   mortgage  "iiyen  'a,  , 
eontinuin,  .eeurity   for   future   adyanoe. ;   B„rb..r    v.   R„..„ll,   9   p    R 
r,„,\         r","/,,  ^'  repayment  of  money,  paid   on  a  eontraet  whieh  \,m 
not  been   fiilMled:  Molntyre  v.  Munn.  0  O.  L,   R.  oflo 

,U.  J,""", '?"»"''"«  <■»"«''."'  action,  it  i.  ,ubraltte,l.  would  eome  within 
the  provLiona  of  the  «.et,„n  :  any  .um  of  money  certain  payable  under 
any  covenant,  money  bond,  or  parol  agreement ;   any  cnusi.  of  action 
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™™Jl;  '"  '  M  ''!*''"  'i"'"-  """'"'  '»"»"IJ  ttve  |K»  declarod  for  u  I 
mon.y  pay.bl.  tor  sood.  «>ld  and  delivered;  jood.  bargainaj  and  aold' 
MTk  done:  money  lent;  money  paid;  money  had  and  received;  intereat 
npon  money;  account,  .tated:  landa  aold  and  conveyed:  u.e  and  occn- 
pationj  rent;  money  payable  on  bUla  of  eichanje  and  promla«>rv  notea: 
OB  an  award;  the  price  of  aharea  or  stocka  aold;  freltht.  hire  of  tooda' 
on  •  jnarantee  for  the  payment  of  a  sum  certain;  carriage  of  looda! 
Board  and  lodjlng ;  agistment  of  catUe  or  horses,  etc.;  premiums  of 
insurance  or  assessments  made  by  Mutual  Ins.  Co.'.;  med'cal  or  o'her 
attendance;  on  a  penal  statute  when  jurisdiction  not  excluded:  Brash 
ajl.  (om  V.  Tuggnrt,  16  C.  P.  415 ;  on  on  Insurnncc  policy  where  proof 
of  the  loss  ho.  been  filed  and  the  amount  ascertained ;  Ilnrtt  v  Edmoii- 
!?.";,."  ^'i'!;^}^''  '"  ™'™  "■''"''  'I'lmnges  llquiiljited :  Strickland  v. 
Williams.  1800  1  Q.  B.  382;  on  the  price  of  goods  sold  under  a  guarantee 
or  warranty :  Stokes  v.  Reynolds.  1  O.  W.  N.  lOil.  1000 ;  good-will  of 
premises  ,  lilure  to  deliver  .ppcilic  goods  part  of  on  order  pai.i  for  where 
property  m  umlolivored  goo,ls  has  not  pas.sc,!  :n,d  claim  i.  for  money  had 
and  recened:  liiggeratnir  v.  Rowatfs  Wharf.  180(1.  2  Ch.  0.1  •  a  claim  for 
money  obtained  from  the  plalntilT  by  the  defendant  by  fraudulent  mis- 
representation ;  Re  Xfager  v.  The  Can.  Tin  Plato  Dec  Co  7  O  L  R  "5  • 
hut  see  London  Mutoui  v.  McFnrlnne.  20  O.  R.  ir,;  „'„,!  „'  el„i„;  *f„; 
an  account  stated  with  interest  would  be  within  the  section:  Smart 
"■  T^',  ^'n  „"'';oP°-  '^  '^-  ''■  ■"**■■  ■"■  Northern  Railwav  Co. 
li,h„    .'■.    .V  ""■     "  '"•"'""'  "  '■'"™"'  "le  particulars  should 

rither  state  the  amount  or  the  date  from  which  It  is  claimed ;  Bardell  v 
Miller,  7  C.  B.  73.1.  The  rate  of  i.iterest  need  not  be  stated  unless  abov,. 
Ove  per  cent,  which  is  the  legal  rate ;  Adams  v.  Ooi,  10  O.  L.  R  06  ■ 
R.  S.  0.  1906  c.  120,  s.  3 ;  see  Allen  v.  Bussev.  4  D.  &  L.  430  A  judg 
ment  may  be  recovered  under  this  section  for  Interest  upon  a  dis- 
honoured bill  even  where  the  bill  does  not  provide  for  interest  as  under 
section  134  of  the  Bills  of  Eiehange  Act,  H.  S.  C.  1906  c.  II!).  interest 
,.r'°?Z""''''  "  '"I""'"'''''  damages ;  McVicar  v.  .Mcljiuahlin  16  P  R 
450;  Clarkson  v.  Dwan,  17  P.  B.  92;  Dando  v.  Boden.  lora.  1  Q.'  b' 
.■ilS.  but  unless  interest  is  due  by  contract  express  or  iu  ilied  or  by 
statute  it  can  be  claimed  as  unliquidated  damages  only  «nd  uo  judg- 
ment under  this  section  can  be  recovered  in  respect  of  it. 

The  law  is  not  clear  whether  the  plaintiff,  by  Including  in  his  par- 
liculars  a  claim  for  Interest  payable  as  unliquidated  damages  or  any 
other  claim  which  is  not  for  the  recovery  of  a  "  debt  or  money  demand." 
forfeits  his  right  to  have  judgment  entered  under  this  secHon.  but  it  is 
submitted  that  he  does  not  and  that  he  can  recover  default  judgment 
onder  this  section  in  respect  of  that  part  of  his  claim  which  is  tor  "  a 
liebt  or  money  demand"  and  proceed  to  trial  for  the  balance  Neither 
the  present  Act  nor  the  Rules  specifically  provide  for  such  a  case,  but 
they  recognize  the  right  of  a  plaintiff  in  certain  cases  to  two  Judgments 
in  an  action  :  seca.  98.  100,  and  this  practice  Is  followed  In  the  Supreme 
<  ourt.  the  practice  of  which  may  be  adopted  in  cases  not  eipresslv 
provided  for:  see  sec.  226.  It  was  formerly  held  in  the  high  court 
both  in  England  and  Ontario,  under  the  rules  relating  to  speeinllv 
•  ndorsed  writs  and  default  judgments,  that  no  final  default  judgment 
.  Juld  be  obtained  where  a  claim  for  unliquidated  damagea  was  included 
Inthc  claim  specially  endorsed:  Sheba  Oold  Mining  Co.  v.  Trubsbawe 
18^.  1  Q.  B.  074;  Wllks  v.  Wood,  1882.  1  Q.  B.  684 :  Qold  Ores 
Sf""'™  '■  ''»'•■••  1882.  2  Q.  U.  14:  Solmes  v.  Stafford,  16  P,  R. 
78,  264:  Hollender  v.  Pfoulkes.  16  P.  R.  175:  Munro  v.  Pike,  15 
P.  R.  164;  Huyck  v.  Wilson.  18  P.  B.  44:  the  rule  had  previously 
been   otherwise   In   Ontario,   see   Huffman    v.   Doner,    12   p    R.   492- 
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Hav  V,  Johnnton.   l**  p    n     \qi'     ir     i       , 

ibe.,  c,e.  were  i,ow,ye',  ov'errulVH  hi  ,h™        '■   """•   '•»  P-  K.  280; 

Sfl-ord,  anie.    Since    hew  deS.  ,ho  «  ™""  "1""""'  l»  Solme.  T 

•(  a  cl.  In  which  I.  nol  the  ,„Mer,  S  ,"^-  "'""J"»'»'<«ni[  >te  addition 
■"«'  »l-  be  recovered  for  Intere't  °hou"/|,  h,' "T'""""'  '""  >'• '■■"'"" 
■Ue.;  aec  Con.  H.  ,1T.  It  i.  .uhJi.S  .^  .  "J''  "»  """loMMed  dnm- 
Jol.n.ton  „,„!  MncK,. Lie  '  R„,.  ,^  ,^  r  S  ""  """"^Vh  of  Ha,  v. 
.«  these  c..e.  were  oTe  rid  in,"  ,  "'^"''""'^'''  '°  ""^  "l"™  -MlonV 

"  ^:'^r  r ':  ~  -M^S^t^a'^;^;^- 
sS;tt"^£ff{S^~s/L:s-rd: 

■ection:  Be  MaKr  v.  The  c'rad  an  tS  '7.  ''^""''  ""'  "•'"""  '"" 
R.  25 :  bnt  if  the  dnim  i.  »^^1  i^  """'  Dwwnting  Co.,  7  O   L 

tort  „nd  not  lm,ln  the  '„Son'»''„';'',M  '""  ?""";'  '"  ""  "«i™  "' 
McKorlnne,  28  o.   jj'jj >'"""'"'"»  "'  th„  section:   London  Mutual  v. 

«uch  m„„e,  w,„  ,„  the  „'„,„„  ofln  colaMc  i  ^Z"  '!'"■  '"'^  """ 
had  and  received:  Letarle  v  The  rLT  r  .  T""  "'  ""'""  ''"  "■™W 
j;«  Keddlck  v.  Tr„d'"'ya„?.'"-%°"''„"  ^49. "st,^"'  "  V'  l'^'  «" 
"•  L.  R.  20.  .\  claim  hv  .  LT,~  n  im .  stimson  v.  Ham  ton.  1 
firm  for  hi,  ,ha  e  o  T  nm  of  '^ZlrTZ'  k"""  ."""■'  ""■"">"»  »'  »» 
purely  monej-  den,and.  Cu.h T  mav  bT'^e  '  '"'  °""'  '""""•  "  ' 
partnership  acrount:  Allen  vFalrfa.t^.er"^  '°  '»''  ""  "I"'' 
ander  v.  Thompson.  1  Alia    hoi  ™"  '^°-  ='  °    "■  =M:  Alex- 

wo„,rt™ue''rae?,h':'wo"rir„r^''r'  tt  -™''"™'  -" 

«  Q.  B.  288:  or  a  judgment  of  »„?^  !'  P""""™"  "■  Henderson. 
Gillespie,  n  Ex.  -mroTZl  t(,Z'7Z  "'"':'"^-  Hutchln«,n  , 
Ea.ton.  13  Q,  B.  D.  m.         ""«""«  »'  «  '"reign  court:  Qran,  v. 

S<aMa«bla  Certalatj  and  Oatall  Thi. 
each  ite:n  of  the  claim  should  be  Biven  wM,  ttle  1,  ™"'''"'''»"»  that 
abl.v  can  he  done.  Such  nnrliculan  .ho,!^H  h  ■  '  -  ""  '"^  "'  '"'•"<■ 
10  the  defendant  exacM,  for  ,^S„t  h.  i?he,  '"'^  'V  "'"'"^  "'^''^ 
22  Q.  B.  D.  7:  and  ,0  fhatiranv  future  acti  '  '  ^l"""  '■  «"'"«'"• 
be  able  to  shew  thai  the  matte?  i„  1?,  ,?  ?  7""  ''"'"''"■  >■«  would 
entcl  upon:  Lucas  v.  Roa,  <!  "  R  ".^.^  "t, """J  °''""'''  "<■''■'  '^M'- 
for  the  recoverv  of   n  debt' or  momi,."'.    .       .        1"  P''™'™'  i"  action.-. 

Vice  "-".feffnTroTf  Tf  "'hnu'r-sSSo™'  st^'  f:tl""n"  7^^'    a""  /"  '^ 
thereto.  '"  ""  P""""-".  »«  section,  8.3-05.  and  notes 
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notM  to  »^tioii  77.     But  he  could  allow  a  attendant  in  to  defend  un-  ■«  n 
der  nectlon  08  (3)  or  .ectlon  101:  ,ee  note,  to  tho.e  .eetlon,. 

.  i"*  "•*"»»  of  nek  taaxius.— That  la.  nhen  the  time  required 
to  elapse  under  iw^tlon  SS  ha>  expired,  namely,  ten  clear  day.  .hen 
the  defendant  reside!  withiu  the  county,  fifteen  dear  d«y»  ulieii  he 
reaide.  out  of  the  county  or  when  the  defendant  renide.  out  of  the 
Jurisdiction  under  aection  76   <3). 

.,  'JlJ''°'  '"!»"*'•«  01»lm.— The  notice  must  he  in  writini:  aec- 
Mon  82.  On  filini  the  notice  no  fee  la  payable  by  the  uof.ndant. 
tor  forma  of  notices  of  defence  see  Form  13. 

A  notice  disputinj  the  claim  or  diaputini  the  juri«lictlon  of  the 
court  must  .tate  in  detail  the  grounds  of  such  dispute  and  the  de- 
fence, with  particulars,  and  a  copy  of  the  notice  is  to  be  forth- 
with transmitted  by  the  clerk  to  the  plaintiff  or  his  stent:  and 
it  the  notice  does  not  contain  such  statement  of  (rounds  the  clerli 
may  enter  judpnent  for  the  plaintiff  upon  the  order  of  the  judie- 
Rule  .10:  and  if  the  iroonds  stated  are  frlvolot!  or  without  merit 
the  judle  may,  on  plainUrs  application,  order  the  defence  to  be 
strucli  out  and  judiment  to  be  entered  for  the  plaintiff:    ;ii. 

Or  (om*  Put  ud  Haw  Kuch  Tksraof.— S.    98.      If    the 

notice  disputes  only  a  part  or  admits  a  part  of  the  claim  the  clerk 
must  forthwith  p-tify  the  plaintiff,  as  provided  by  Rule  .10. 

The  notice  to  the  plaintiff  must  be  registered  if  sent  by  mall :  Role 

The  former  Rules  rcqoirint  notice  to  be  jiven  by  the  plaintiff  if 
he  intends  to  proceed  for  the  unadmitted  portion  of  his  claim  are 
abrogated,  and  the  case  will  (o  to  trial  for  the  disputed  port,  unless 
there  has  been  payment  into  court  of  the  amount  admitted,  under 
section  112. 

.  ^*J""  •'*•  "O"**— That  is  one  calendar  month:  Interpretation 
Act.  H.S.O..  1914.  c.  1.  s.  29  (n).  See  notes  to  section  31.  If  the 
judgment  be  not  entered  within  the  time  specified  it  cannot  be  entered 
afterwards  without  an  order  from  the  judge.  It  would  seem,  however, 
that  judgment  might  also  be  entered  at  the  sitting  of  the  court  under 
section  99. 

Jadtaseat  tor  Bach  Part.— The  judement  will  be  for  the  fall 
amount  claimed  it  the  claim  is  not  disputed.  If  a  part  of  the  claim  only 
Is  dUputed  judgment  may  be  entered  for  such  part  and  execution  may 
issue  thereon  at  the  instance  of  the  plaintiff,  without  prejudice  to  his 
right  to  recover  for  the  rcmander  of  his  claim.  Formerly  final  judgment 
for  part  would  have  been  a  bar  to  the  recovery  of  the  remainder: 
W  inger  v.  Slbbald.  2  A.  R.  810.  Bui  under  the  provisions  of  this  sec- 
tion the  plaintiff  may  proceed  to  judgment  and  execution  for  such  por- 
tion "without  prejudice  to  his  right  to  recover  tor  the  remainder." 

■*"  •»  judgment  for  part  on  motion  for  leave  to  defend  see  section 

1  •<»»***.!*"*  "*  >*»»rf«d  Woaua's  Coatraats  Mao«  13tk  April, 

ISBTr— Judgment  may  be  entered  against  the  separate  estate  of  a  mar- 
ried woman  under  this  section,  it  a  special  summons  properlv  en- 
aorsed   has    been    served    upon    her.    and   if  she  does   not  dispute  the 


fiSO 
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per  form  of  J.,d„n,„,)  ;  iLirb,  v   LL"  oi!".  'P'";;!'""!  th.  pro- 
'•  -iriMtroDit.  12  C.  L    T    in-   «„«7.f^V'    ■•,*  "•  "■  !«':  "Mbit 

Form  of  Juilimpni.  No.  lift 

Fainrle,,,  32  O.  L.  K    117.  .„  1  if"'"'''!  "'"  °   """"l^  «■<■  Jo„  v. 
ferry,  «,,„.  "'  "'■  ""'1  I'  ">"!  be  nmen*,) ;  «e  Uomlltoi,  ,. 

"r«/."r"3!rip';a"',r7M;ri'"'''  '^  °  """•'«'  '-">""  ->» 

but  tho  Ju,.,me„.  ,   ,  ^  iS  ™    „7h   '""""'  '"'»  "  -b^^uepu;, 

Jb"e';x",'b^,/S"„»'  ;:ii  -H"''  7'-^  -'"-»" 

j-o.  .„  affidavit  „,  the  due  .!:^:t.r^iz::t::t^'''  """ 

«""'"c  J?i  h?t  ■''",'^''  "■°\""'  ""''^  ^"'=''  i-'-^ff^^-t  and  pem,it  the 

on  .'ss^on,!:..r;:•^x.if™p-^4„"•  ^  ">:  ^»™  ht: 

Su„*;!'fc7t\/"ltTr°'oT*\'°^"''',T  "/"""-^  ««-"  'ban 
country,  th,  only  day  „„  „hroh  *  ti??';  '  ^  ''  *='•  ^^S.  In  thi. 
the    Lor,r,   Day  or  S„ri.v-   p„.,"  ^"''"i"'  ""  T  •*  "■"•lly  done  i. 

^^  :::ie?r::v„rv"  * -^"---" "  -"^^ 
re,.,.^r  ^,  r«,^^/rr:r  ?„r?bu  Sdf.^i:v;rr„V' 

Anlaby  V.  I-rKtoriu.,  2^  q 'b.  d    7m     ''  "'  """'"""'  """"  "■  !•>*• 

ineuliiciene:  While,  y.  Whilev  4  r  B   N   ^m,     A  ""'"■'  """'"'  "» 
• '  *  >  •  "•  ^.  S.  eS3;  Anderlon  y.  Jobniton. 
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H  r.  C.  L.  J.  4ti:  M(I>ODald  v.  Ktirton,  2  T.  U  J-  100;  Wooiiter  <%«!  Sm.  M. 
Co.  V.  Nelson.  4  I'.  R.  34.T:  ■«■  Hopton  v.  Robertimn,  W.  N.,  1884.  77; 
FHnli>D  %■.  Richtpr.  2.T  Q.  B.  P.  124:  nnnimoD<l  v.  Schoflfld,  18ni.  1 
Q.  n.  4A3;  and  probably  bh  full  an  uftiditvit  iit  neoTMimry  av  would  be 
rfqiiiivtl  to  defi'at  n  motion  undtr  iwtlon  100  for  Immediate  Judfrnent; 
■ee  notes  to  that  section:  Doble  v.  Li-nion,  12  P.  R.  ft4;  Bourne  v. 
0'I>onohoe.  17  I'.  R.  ^22;  Ri('liards«m  v.  Mowell.  K  T.  L.  R.  445; 
Pattenton  v.  MrLi'aii,  21  ().  R.  221. 

An  affidavit  liy  plainiiffN  -solicitor,  who  did  not  profeiw  to  have  per' 
■onHl  knowledite,  except  an  hi-  whx  advined  and  believed,  and  who,  while 
referring  to  the  pntponed  defencv,  did  not  undertak*-  lo  verify  the  parttcu- 
lan  of  It.  was  not  Rnfflrient:  Piper  v.  Klnic'n  DyKpepnia  Cure  Co.,  30 
N.  S.  R.  42fi;  Oreat  West  v.  Shields,  10  O.  W.  R.  Iflfl;  Logos  v.  tSnm- 
woldt.  1000.  W.  N.  21«:  Re  J.  L.  Young,  Young  v.  Young,  1000.  2 
Ch.  753:  and  nothing  short  of  an  affidavit  shewing  merits  would 
entitle  defendants  to  ciime  in  and  defend,  or  justify  the  Judge  to  whom 
the  applieatinn  was  made  in  iM-rmitting  them  to  do  so:  lb.:  see  also 
Rigelow  V.  Itoherty,  W  N.  S.  R.  tm^:  Sands  v.  Fisher,  .W  N.  S.  R.  185. 

If  the  evidence  contained  In  the  affidavit  as  to  the  merits  Is  not 
satisfactory  or  convincing,  the  Judsment  will  not  be  set  aside:  O'Sulll- 
van  V.  Mnrphy.  78  T*   T.  213;  Ritz  v.  Schmidt,  12  Man.  L.  R.  138. 

Defendant  should  also  account  for  his  not  putting  in  a  notice  in 
Ume:  prr  Cotton,  L..T..  Atwooil  v.  Chichester.  3  Q.  B.  D.  725:  and 
especially  if  a  trial  has  been  lost :  Arnold  v.  Rnberts(»n,  4  U.  C.  L.  J- 


But  the  judge  will  let  thf  cnse  go  to  a  trial  If  the  merits  ore  in 
dispute,  fls  shewn  by  the  affidavits :  Wilson  v.  .Mun.  Council  of  Port 
Hope.  10  U.  C.  R.  40.1:  Wooster  Coal  Co.  v.  Nelson.  4  P.  R.  343:  Rey- 
nolds V.  Oallihar  t^old  Mining  Co..  8  C.  L.  T.  17:  or  that  if  the  fiicts 
sworn  to.  if  proved,  would  be  a  goo<l  defence :  Herrington  v.  Carey,  7 
O.  W.  N.  473. 

It  i«  Huggested  thnt  a  proper  form  of  affidavit  would  be,  in  the  case 
of  the  defendant  makinR  the  affidavit,  thux :  "  I  am  advi8e<l  and  verily 
believe  that  I  have  n  good  defence  to  this  nt^tlon  upon  the  merits ;"  and 
in  the  case  of  his  solicitor  or  agents:  '*  The  defendant  has,  as  I  am 
informed  (or  instructed)  and  verily  believe,  a  good  defence  to  this 
action  upon  the  merits :"  and  In  both  instances  shewing  the  facts  or 
some  fact,  constituting  such  good  defence.  "  lie  need  not  set  out  the 
whole  defence  with  minute  particularity :"  Whiley  v.  Whiley.  per 
Cockburn,  C.J.,  4  C.  B.  N.  S.  at  p.  «59. 

The  affidavit  must  apply  the  defence  to  the  particular  action,  by 
stating  thiit  the  defendant  hua  n  gootl  defence  "  herein,*'  or  in  "  this 
pause,"  or  "in  this  action."  on  the  merit's:  Tate  v.  Bodfield,  3  Dowl. 
218;  Lane  v.  Isaacs,  3  Dowl.  (^.2;  MoGlll  v.  McLean,  1  Cham.  R.  tt. 

It  should  he  made  by  tbe  defendant,  his  solicitor  or  agent,  or  some 
person  who  has  been  concerned  in  tbe  cause,  in  such  a  way  its  to  make 
him  acquainted  with  the  merits :  Rowhotham  v.  Pupree,  '»  Powl.  557- 

In  setting  aside  a  regular  judcment  the  court  considers  the  Statute 
of  Limitations  a  meritorious  defence :  Muddocks  v.  Holmes.  1  B.  &  P. 
228:  Mclntyre  v.  Canada  Co.,  18  Gr.  .IC";  Seaton  v.  Fenwl<k.  7  P.  R. 
140;  Dobie  v.  Lemon,  12  P.  R.  rt4.  And  nlco  infancy:  pelafield  ▼. 
Tanner.  1  Marsh.  301;  Cavallier  v.  Mieheal,  17  L.  T.  200;  want  of 
jurisdiction :  Uamelyn  v.  White,  6  P.  R.  120. 
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•f  eh.  writ  u|»„  him   .1,  .DiS.r.n.    ..        !'*'i  J"'"  *""  ""  "">" 
that  h<  wu  mtltlJ'irhJjrfK    ,^   "  ""'"*  '"  '-'"  P«"Mr:  H.ld. 

Aide- ,.  Bt.kr,rr^ci.ir(i  a"D'™°8.  "•"°" "" "™  "*  ""'■■ 
on  .^'r;;.'*^ '.~  "T*„"J'iL"",':r"""" » ""■""" 

ontiy   of  Judimcnt    a   tadm-r,  r  .  1.   .  "  °'  ""■  ■"""»»"•  •■"d  th. 

687.  If  too  Httl.,  i«.  Jlw.  ,  Wn'^J-io'-T'TB-  ^i  *  .*  »• 
HamUton,  28  T.  L.  B.  389.  "'"'"•  1-  T.  L.  R.  B4;  So»nd.i»  v. 

p.r.iti°/r^^.v,„fd"rf';:rTrt4,'T.''z,'h-r  -r-'  "■»"  •- 

mi.  Co..  1898.  1  CI.  ,17-  but  ir?„^H-j      *^°  ^  A"'"""  •■"!  M.jl- 

Wert  Cotral  R,.  Co.  v.  CharleMri^'  A  r  i,^  '■°'''-  .'"■™'  ''"«'' 
Charlobola,  20  8.  C.  R.  fflj  '    ^'  '^^  "^^  "*••  "''«r«ln»  n.lap  ,. 

and  defendant  haa  riv.n  notio.  of  «  ^,!;;  '"^""""'^  "'  d'-mime,!. 
prove  ,„.h  «,unteXim  or  art  off  .„T  I  "'".'"l  ""  "■'"»■  >"  "■">• 
Role  29.  """•"""■m   or   aet-off,   and    hare  Judtm.nt  accordlnjly : 

jud.^.7T.^.'*a.^:\j„'»:j'n:j--T8'r  f'^fjs™"'' " "" 
^'ed"t'•h^r.,"^^rn;r  "VT  ''^^  »«^"  ""°'-^' 

DoMe  ,.  !,„„.,  I2°P.Vj;";r!,o™,?ora't°';a'n"  •""°"    '""^ 
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»o  lonf  u  •  mrular  iudimrat  n-raoJtu  It  can  be  tntomd :  Tilt  •  •«.  •• 
H«rri«iii.    IT   Or.   488.      Wh.ro    the    pUlnllir   bu   obtaliinl   Judimont 
Irrpiulirljr  the  drfniilaiit  I.  entllM  „  il.tilo  /otHliV  lo  hnvr  It  Mt 
Mldr:  Potter  v.  Pickle,  2  P.  R.  381;  Iloiichler  r.  P.tt(.n.  ,1  l'.  r.  L.  J. 

J.  .  """"  "■""   ""'»■  '"'"''■  '»  'raP""'  'i'nn»  ui him  ii>  a 

H«dltlon  of  «lvln«  bim  co.t«;  prr  Pr,  and  t/>p...  U  JJ.,  Aniah;  .. 
Pwtoriu^  SO  Q.  B.  D.  7(H.  But  the  coort  ma;  a.ard  coata  lo  the  da. 
fandatil  on  the  .round  that  hli  mollm  had  been  unneceamiril;  opposed: 
Imperial  Oil  Co.  t.  Demlnf,  29  N.  B.  B.  08.  *     fi"  ™ 

If  defendant  doea  net  Hm  comply  with  the  terma  of  the  order  he 
cannot  take  adranUfe  of  it. 

An  order  iettlna  aalde  proceedlnm  muat  be  aerved  forthwith   other- 

J!:,n>.u  "'■?'"''  ■'""''  ■""'  '"■"'  "  »»  nhandoiicl ;  Molaon.  Iliink  v 
Pillabaniib,  13  p.  R.  3i2. 

Mere  lap*,  of  lime  i.  not  n..ce.«arily  a  bar  to  an  npplUatlon  lo  .et 
aalde  a  jad»nient  bjr  default,  and  when  no  irreparable  wroni  will  be 
dol^e  a  plalntlir.  the  Juiltmeiit  may  be  aet  aalde  uncondlllonallv :  Alwo,.l 
T.  Chleheeter.  3  Q.  D.  P.  722 ;  «ee  Beale  v.  Maofregor,  2  T   L    B    311  ■ 

lerma,  McVicar  ».  Mcl<au(hlln,  16  P.  R.  454. 

But  thou«L  carelenaneaa  and  delay  do  not  diaeniltle  the  defendant 
n.  !fi  5V  o  Vlfi!.'  "°"'  "°"°''  '"'  I"!"'!""  term.:  aee  Coualna  ,. 
uronk,  II  p^  R.  348,  e.g.,  on  term,  of  payinf  the  plalntira  coaf :  Uer- 

fendant  had  b.en  attached,  the  order  aettlng  aside  the  Jodiment  wn« 
made  withont  prejudice  to   the  attachment  proceodinn;  it. 

.  ^r*?"*  *"  *•  •"^■— When  nnal  Judnnent  ta  entered  the  clerk  la 
to  file  the  aummon.  and  partlcularr  of  claim  with  the  afldarlt  of  the 
due  aervice  of  both:  aection  IW  (2). 

99.  Where  proof  is  miide  by  affidavit  or  otherwise  of  thejudament 
aen  ipe  of  a  special  siiniiiions,  and  of  the  particulars  of  the  plain-  '•>■  <i«'"»l' 
tiffs  claim  as  required  by  section  100,  and  judgment  has  not  iw,"  her, 
been  entered  under  the  provisions  of  the  said  section,  the  judge  JUjJ,S' 
may,  if  the  defendant  di,es  not  in  person  or  by  agent  appear  in™""^" 
open  court,  as  required  by  the  summons,  give  judgment  against 
him  by  default,  without  requiring  proof  of  the  plaintiffs  claim 
10  Edw.  VII.,  c.  32,  s.  99. 

PMof.— The  eipreiuilon  "  priKif  "  here  uaed  muat  mean  the  .worn 
■tatement,  In  proper  form,  of  auch  facta  as  in  law  .hew  that  proper 
aervice  h«a  been  made.  Where  a  pemon'a  property  may  be  nftecte.1 
tj-  a  proceedlni  taken  In  hi.  absence.  It  !■  important  that  all  nece.«nrv 
precedent  fact,    ahould   clearly   appear. 

„  S'  A«i«»H  ST  OtkarwlM.  —  For  form  of  aOdaTlt  aee  form 
no.  M. 

For  formal  requirements  of  affidavits,  aee  Rules  42-50.  The  am- 
davit  need  not  contain  nnythinf  more  than  the  atatute  and  rules 
require:  Baldwin  v.  Benjamin    18  T'.  C.  R.  54. 

It  would  be  «ood  though  It  .tated  that  service  waa  made  on  a 
T     h   4  r?  r    ""  "">""'  "Instant,"  without  atatinit  the  year:   R.  v. 
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■*nUI    •■■ 


.— Hi*    n.ii..«    t„    ii«.tl<iii.    M    ,„j    OH.    Til, 


»'  M-ui  .„„,„„„ ,„.  ,„  „Vi:;„:tr.„;w  "'  ""■  '""'"■' 

'^^  V^'^'^S''  «>"--« '■'•••  t"  -tlon   ai. 

I',  i'.  4fti.  •  ""  '"""'  '■  ^-  *  ^   «•  Rv.  n...  IS 

7''''°"'  "'  »  "■>" «■  «<lllil»l„„   „f   ,|,.bt.     In   ™„n«.tl™   .l^h   „.hl 

:™«';h",i'i-z°„':°' '™'''"'  •''°'""  *"  ■•™""-'' "'  — n^-rvf": 

»■    .o«i    r«iK,n     however,   for  ,,  j„d,p    refu.in,  to  »lvr   j,„l,„,o"t     „ 

yon.    .h.  j„rl»llclio„  of  ,h,  oo„r,   wouH    of lu^rfu,^!.!,  ,   ™"  t 
.«.nt.     B>,t   tl„r,  ,rP  othor..  of  which   ,b,  ..mp  m,  y  r»,lj     Xlm! 

n-  tho  mibj«t   of  judKinfnt   b.v  rt,f«„lt.    If  ibc    l,„|«,  ouMtlonf^l    th^ir 
rorr«-,„|.„  „r  had  doubt,  of  their  bone.,.v.     We   think  ta^eh  ^Z 

':..7:i'ir"!rBrrr;.t.t'%'i^."""  -"' '-'  '■™"  °'  ™'  "^- 

It  i,  .nhmitted  lh»t  the  rule  for  a  j„d,e  to  ob,er,,.  In  «ctln«  under 
thi.  .eetioo  ,.  not  to  inellne  to  »  la.lt.v  ,.f  pr.etieo  In  (rivlnV  "'Cent 

iu.Ilee  to  the  defendant  l,.v  a  too  haat.v  dl.p.,.lilon  of  the  ca»e. 

If  tie  Dafcmdut  Dmi  H«t  AppMr  1b   Onem  Oo~t —The 

"ppZZe   l^h""?  f~r'  "  ,'"    "■"'™''     '""•■■"«>    '"eTn'TvlI 
nppenranee  of  the  defendant  In  ,,„rt.  per™n.ll.r  or  by  an  «tent.  and 
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nut  (Im>  ttvhniral  ipiN'MrMnrt-,  wblrti  u  notice  nf  •IU|miIi-  Iiiih  btvn  tlitiii|ltt  g^_  i^^ 
to  \mp\y. 

Th<-  t>x|intwion  "in  i>prn  ooiirt "  iih  iiaml  In  tlir  Engllab  I>rbti>ra 
Art.  IMtlf.  till'  tH'i'n  hfM  rii  mean  "  wtint  nny  <»iif  wonM  tnke  lo  bo  a 
roiirt.  with  thi-  iihunI  nrromiHiniiiii'nt^  of  tlii>  Jury  Ixti.  Ihf  wilni'm  ))<ti. 
the  jwlip''^  iM'Ut.  HHil  M'at«  fur  MollctturH.  nutiwl  iiml  "tlnTn ;"  |»«r 
CulprldBP,  c.J.,  nnd  not  tn  Inctnilf  lh«  prlvntf  r<M»ni  of  a  Cutinty  I'otirt 
JiftiT)'.  thoiiifli  often  uoni  liy  tiliu  for  ht-arlnc  mtiMfM :  Kt-nyoit  v,  Raiit 
wiKMl.  57   1..  J.  g.   B.  4Bn. 

If  H  tMfnt\&m  itlvpM  noilif  illii|tutlnK  jilniiiil  T'm  rialin.  nml  'Io<-m  not 
i|i|M-ar,  (hf  |)laintfff  wouttl  Im>  pnillli-cl  to  bin  coalii.  InrludlnK  thf  roMtit 
Df  M|||i[Hi>Qii  ur  HiimmonH  t<>  w-|lni>iiM><i  an)!  B^rvkf  theroof,  nilnnia  («m 
am)  hiH  own  cipMiitei  aa  h  witnea*  when  taxabh- :  Fox  v.  TomiiIo  A 
NIplaalnii  H,v.  Co.,  T  I*.  II.  H" :  ami  other  nf-ci^-nry  nml  taxahle  co-t". 
pvpn  of  n  rf)ninil>Hion,  If  iiMtn  art*  awarilnl  liv  the  jii<lt[m*>Dt :  Howt-a  v. 
Harbep.  IH  t).  H.  .VW;  Fox  v.  Toronto  A  Nlpl-xinx  Hv.  Co.,  unpra; 
Browne  v.  Smith,  1  P.  R.  Ml;  Mlddbton  v.  rollock,  4  Ch.  I>.  40. 

It  la  Niibmltti'd  that  n  third  imrty  would  >inv<-  no  rifbt  to  Inter 
Vfiir:   at'p  Offay  v,  OfTay.  'M  V.  C.  R.  m*I. 

0*mM4««Meas  Mid  Xffatt  af  tk«  jBdcmamt. — Whatpv»  rlffhtt 
Ihp  plaintiff  would  hav(>  on  a  Jud|[ini>Dt  reonvpred  in  a  <t>ntMtf>d  enaf, 
Ihf  aanic  are  aHtnrifl  to  him  on  n  J'l'ljtmpnt  by  default  under  Ihl" 
■fotion. 

Aa  tn  effect  itenemlly  of  JudKiiieniH  In  divUion  courta  and  the  aub- 
•ffjnent  proeeetllDfCM  llint  miiy  b«'  (alien  thereon:  nee  notea  to  aeetiOD  N, 
and  Hlai>  no*ea  to  Hertiona  17K  and  IM). 

For  form  of  judgment:  aet-   form  IIS. 


100. —  (1)  In  any  action  onniiiencei!  Iiy  f»pecial  sumninns  for  Motion  for 
tilt'  recovery  of  a  debt  or  money  demand  of  $?r>  or  upward;:,  tiiejudpnenfc 
plaintitT,  on  an  affidavit  made  by  himself  ur  any  nther  person 
sw('Hi'*'ff  pofiitively  to  the  facttJ  and  verifying  the  caiifc  of 
action  iitvd  the  amount  claimed  and  statinf(  that  in  his  belief 
there  is  no  defence  to  tlie  action,  and  the  reajjons  why  immediate 
judfonent  should  he  frranted,  may  concurrently  with  the  service 
nf  the  special  summons,  or  at  any  Rubse<|ucnt  time,  serve  tlie 
defendant  with  a  notice  of  motion,  returnable  not  less  than  four 
elear  tlays  after  service,  to  shew  cause  before  the  judge  why  the 
plaintiff  should  not  be  at  liberty  to  have  final  judgment  entered 
by  the  clerk  for  the  amount  of  the  debt  or  money  demand 
pought  to  he  rwovered,  together  with  interest,  if  any,  and  costs. 
A  copy  of  the  affidavit  sliall  be  servcfl  with  the  notice  of  motion. 
The  judge  thereupon,  if  the  reasons  for  immediate  judgtnent 
appear  to  be  sufficient,  unless  the  defendant  or  his  agent  by 
affidavit  or  otherwise  satisfies  him  that  the  defendant  has  a  good 
defence  to  the  action  on  the  merits  or  discloses  such  facts  as 
may  be  deemed  sufficient  to  entitle  him  to  defend  the  action, 
may  make  an  order  empowering  the  clerk  to  sign  final  judgment. 


236 


How  d«- 
fendknt 
nifty  show 


PutiftI 
defence. 


Judgment 
for  part. 


Where  one 
defendant 
hu  good 
defence. 


Terms 
upon  giv. 
ing  leftve 
to  defend. 

Setting 
Mide  or 
fftrying 
order. 
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(2)  The  defendant  may  shew  cause  by  offering  to  bring  into 
court  the  amount  sought  to  be  recovered,  or  by  affidavit  which 
Bhall  state  whether  the  defence  he  alleges  goes  to  the  whole  or 
to  part  only,  and  if  to  part  only,  then  to  what  part  of  the  claim. 
The  judge  may,  if  he  thinks  fit,  order  the  defendant  to  attend 
and  be  examined  upon  oath,  and  to  produce  any  books  and  docu- 
ments, or  copies  thereof,  or  extracts  therefrom. 

(3)  If  it  appears  that  the  defence  applies  only  to  a  part  of 
the  claim,  or  that  part  of  the  claim  is  admitted  to  be  due,  the 
plaintiff  shall  be  entitled  to  have  final  judgment  entered  forth- 
with for  such  part  of  his  claim  as  the  defence  does  not  apply 
to  or  as  is  admitted  to  be  due,  subject  to  such  terms,  if  any,  as 
to  suspending  execution,  payment  of  any  amount  levied,  or  any 
part  thereof,  into  court  by  the  bailiff,  the  taxation  of  costs  or 
dthcrwise  as  to  the  jadge  may  seem  just;  and  the  defendant 
may  be  allowed  to  defend  as  to  the  residue  of  the  claim. 

(4)  If  it  appears  to  the  judge  that  a  defendant  has  a  good 
defence,  or  ought  to  be  permitted  to  defend,  and  that  any  other 
defendant  has  not  such  defence,  and  ought  not  to  be  permitted 
to  defend,  the  former  may  be  permitted  to  defend,  and  the 
plaintiff  shall  be  entitled  to  have  judgment  entered  against  the 
latter,  and  may  issue  execution  upon  the  judgment  without 
prejudice  to  his  right  to  proceed  with  his  action  against  the 
former. 

(5)  Leave  to  defend  may  be  given  unconditionally,  or  sub- 
ject to  such  terms  as  to  giving  security  or  otherwise,  as  to  the 
judge  may  seem  just. 

(6)  Within  seven  days  after  making  the  order,  and  upon 
good  grounds  being  shewn,  the  judge  may  set  aside  or  vary  the 
order  upon  such  terms  as  to  him  may  seem  just.     10  Edw  VII 
c.  32,  s.  100. 

The  «ctlon  Biu.t  be  one  In  which  Jndgment  by  default  conld  be 
"igned  under  Hctlon  98;  th«t  Is,  It  must  be: 

1.  For  the  recovery  of  a  dtbt  or  money  demand,  as  to  which  see 
notes  to  section  98; 

2.  The  claim  must  be  for  $25.  or  more ; 

3.  The  action  must  have  been  commenced  by  special  summons: 

4.  And  a  special  summons  must  be  served;  and  this  would  Include 
service  of  psrtlculars  of  rialm,  and  of  the  notices  which  are  requliwl 
to  enUtle  the  plaintiff  to  Judgment  by  default  under  section  98 ; 

5.  The  affldavit  must  also  shew  the  facts  on  which  the  action  is 
brought  and  verify  the  cause  of  action; 
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6.  Am)  must  state  the  deponent's  belief  that  there   is  no  defence  8m.  100. 
to  the  action; 

7.  And  must  state  the  reasons  why  immediate  judgment  should 
be  f ranted. 

Forroerty  a  gamlahee  action  would  not  be  within  this  section ; 
Cameron  v.  Allen,  10  ;P.  R.  192;  but  It  now  is,  see  sees.  2  (d>  (j>. 
15S  (2)  (4).  Section  100  does  not  apply  to  a  case  where  prf>ce>edinR8 
were  taken  against  the  defendant  as  an  absconding  debtor,  l>eca<lse 
other  creditors  have  the  right  to  intervene:  Offay  v.  Offay,  26  U.  C. 
R.  363. 

AVbere  there  U  a  bona  fde  notice  disputing  the  Jarisdiction  of  the 
court,  the  right  to  ftive  judirLient  depends  upon  whether  the  court  has 
Jarisdiction.  If  it  has  no  jurisdiction,  eadit  quceatio.  If  the  jurindic- 
tion  is  doubtful  the  judge  may  exercise  his  discretion  whether  or  not 
to  send  the  case  to  trial  so  that  wro  voce  evidence  may  be  beard.  There 
seems  to  be  no  necessity  for  a  trial  in  court  of  such  a  question.  A  trial 
in  court  is  for  the  purpose  of  disposing  of  ftction-i  within  the  jurisdic- 
tion and  not  primarily  for  the  purpose  of  deciding  the  jurisdiction. 
It  is  submitted,  therefore,  that  on  a  motion  under  this  section,  the 
judge  may  dispose  of  the  question  of  jarisdiction,  and  if  he  decides  he 
has  none,  may,  on  ''e  application  of  either  party,  transfer  the  case 
ander  section   70. 

Tka  n«lmtiff.— The  proceed!  g  is  optional  with  the  plaintifF: 
R.  V.  S.  E.  Ry.  Co..  4  H.  L.  Cas.  4,1;  and  his  making  the  application 
or  not  cannot  affect  his  rights  on  the  merits  in  any  way:  see  Gill  v. 
Woodfin,  26  Ch.  D.  707;  Olbbings  v.  Strong,  2fl  Ch.  D.  66. 

Ob  AMdaTlt. — The  affidavit  which  the  ntatute  requires  must  be 
made :  R.  v.  Judge  of  the  Marylebone  County  Court,  50  L.  T,  07. 

The  affidavit  must  be  made  by  the  plaintiff  himself  or  some  person 
who  swears  positively  to  the  facts  and  to  the  cause  of  action:  see 
Hallett  r.  Andrews,  42  Sol.  Jour.  68:  Great  West  v.  Shields,  IB  O.  W, 
R.  166;  liws  v.  Grunwald,  1009,  W.  N.  210,  Re  .7.  L.  Yoang.  1900, 
Ch.  753. 

An  affidavit  by  the  Toronto  agent  of  the  plaintifTs  solicitor,  stat- 
ing that  he  had  knowleilge  of  the  matters  in  question  and  that  the 
defendants  were  indebted  to  the  plaintiffs  as  claimed,  was  held  to  be 
insufficient  as  non  constat  deponent  was  speaking  from  his  own  knowl- 
edge :  Rogers  v.  Wood,  3  O.  W.  N.  1241. 

An  affidavit  by  the  Ontario  solicitor  for  the  plaintiff  deposing  to 
bis  information  and  belief  acquired  from  the  plaintiff's  Manitoba 
solicitor  was  held  insufficient:  Lagos  v.  Grunwoldt  (1009),  W.  N.  216; 
In  re  Young,  1900,  2  Oh.  75.^,  even  when  fortified  by  an  affidavit  by 
the  Manitoba  solicitor,  as  no  reason  was  given  for  t)ie  belief  that 
nothing  had  betn  paid  ou  the  Manitoba  judgment  on  which  the  action 
was  brought  in  Ontario:  Great  West  Life  Assurance  Co.  v.  Shields,  1 
O.  W.  N.  303. 

The  affidavits  must  not  only  verify  the  cause  of  action,  but  also 
pledge  the  deponent's  belief  that  there  is  no  defence  to  the  ajctlon; 
Klely  V.  Massey,  6  L.  R,  Ir.  445;  see  Bradley  v.  Cbamberlyn,  1893, 
1  Q.  B.  439;  and  they  must  also  shew  "the  reasons  why  immediate 
judgment  should  be  granted." 

A  statement  that  "  I  am  advised  and  believe  defendant  has  no  de- 
fence on  the  mer*ta  "  is  a  sufficient  statement  that  there  is  no  defence : 
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•k.  100.    llBiiniuit  V.  Morlarty.  12  L.  R.  Ir.  372;  but  it  .houW,  it  would  .oem. 
etatp  till-  HuurceH  of  linowledgf:  Rule  4ii. 

Tile  riglit  to  obtain  JudKUient  in  thit*  summary  way  is  an  extra- 
ordinary one,  and  nil  Ibe  tacts  necessary  to  be  shewn  and  the  observance 
ot  all  the  reQUirements  ot  the  statute  are  ronditlons  precedent  to  the 
due  making  ot  the  order:  R.  v.  Judite  Maryiebone,  C.C.,  BO  L.  T  07- 
Lloyds  BankinB  Co.  v.  Oule,  1  Ei.  R  2112;  Runnaelea  v.  Mesduita.  1 
Q.  a  I).  416;  Crawfoni  v.  Gilnioro.  ,10  L.  R.  Ir.  238:  Sheppard  v. 
VViikmson.  B  T.  L.  R.  13.  It  should  not  be  granted  when  any  real 
connict  as  to  matter  of  fact  or  any  real  difficulty  ns  to  matter  of  law 
arises:  It.;  Electric  Contract  Co.  v.  Thomson-Houston  Co.,  10  T  L 
R.  103:  Ward  v.  I'iumley.  6  T.  L.  R.  lOS;  ciorka.in  v.  McNau'ght! 
3  O.  W.  N.  741.  Though  the  defendant  might,  by  distinctly  waiving 
production  ot  the  aHidavit  or  the  allegation  of  certain  neceswiry  facts 
and  agreeing  to  the  pUintHTs  aiatement  ot  facts,  give  the  judge  power 
to  make  the  order:  see  Et  parte  Batters,  Re  Harrison,  43  L.  T  2- 
Re  Guy  v.  G.  T.  Ry.  Co..  10  P.  R.  ,372:  and  the  consent  to  adjudica- 
tion could  not  be  withdrawn :  Harvey  v.  Croydon  Cnion  Rural  Sanitary 
Authority.  20  Ch.  D.  240. 

The  debt  or  cause  ot  action  must  be  jiositively  sworn  to;  there 
should  not  be  any  doubt  appearing  on  the  affidavit  in  that  respect 
Tlje  cause  of  action  must  be  verified.  What  will  satisfy  the  section  in 
this  respect  must  depend  on  the  circumstances  of  each  ease.  The  ease 
of  Symonds  v.  Palmer.  1011.  1  K.  B.  2150.  shews  how  strictly  the 
requirements  should  be  complied  with;  and  see  Vnion  Bank  v.  Aymer 
3  O.  W.  N.  773. 

In  addition  to  other  particulars,  the  affidavit  for  speedy  Judgment 
in  the  nivision  Court  must  shew  the  "  reasons  why  immediate  judgment 
should  be  granted." 

"The  defendant  is  justly  and  duly  indebted  to  the  plaintiff  in  the 
J""  »'  •  •  "  per  particulars  anneied  to  the  summons  herein." 

has  been  held  to  be  sufficient ;  Murphy  v.  Nolan,  18  L  R  Ir  468  ■  Mav 
V.  Chidfey.  1894,  1  Q.  B.  451.  The  affidavit  need  nit  set  iut  ailtli; 
particulars. 

For  form  of  affidavit,  see  Form  No.  50:  of  order  tor  judgment. 
No.  119. 

Where  the  affidavit  is  defective  in  form  and  an  application  upon 
It  fails  in  consequence,  n  second  application  can  he  made  on  fresh 
materials;  WagstnH  v.  Jacobowiti,  w.  X.  (18»1)  17;  Sykes  Brewery 
Co.  V.  Chadwick,  7  T.  L.  R.  258;  Payne  v.  Newberry,  13  P.  R.  302"; 
and  the  matter  is  not  made  res  adjudictiia  by  the  disposal  ot  the  first 
application  :  Dombey  &  Sons  v.  I'laj-fnir.  1897,  1  Q.  B.  .T68.  Where  the 
claim  is  for  a  liquidated  amount  and  by  a  clerical  mistake  too  small 
a  sum  is  cJaimed  in  the  summons  and  summary  judgment  has  been 
obtained  the  summons  may  !«•  amended  so  as  to  claim  the  correct 
amount  and  a  further  judgment  for  the  balance  oniered :  Dcwar  v. 
winder.  It*  T.  1,.  U.  54;  but  see  Sanders  v.  Hamilton.  23  T.  L.  R.  3S!1. 
96  L.   T.  r,79.   where  a  divisional  court   questicmed  this  decision. 

OcaenmntlT  »<tk  tke  Serrle*  of  the  ■amaioaa.— "  To  mn- 

cur"  means  to  "join  or  unite  as  in  one  action;"  Webster:  and  the 
expression  used  here  must  imply  that  the  notice  of  motion  for  anm- 
mary  judgment  may  be  joined  with  and  sen-ed  at  the  same  time  as  the 
summons  ami  purtieulars  of  claim  ns  required  in  onler  to  obtain  judg- 
ment under  section  08.  The  application  may  be  made  at  any  lime 
after  action  commenced  and  before  judgment. 
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Formerly   thf  aDpllcnfion  TOiild  not   be  made  until   after  a   notlee  I«  mo 
di.putn«  „l.„,ir.  daim  had  been   filed;    bn,  under  ,l„;r™en,"e 
tlon.   the  not  oe  o(  motion  may  be  served   concurrently  wi  h  the  .urn- 
mona,  and  jnd»ment  may  be  or,lered  to  bo  entered  be  Je  the  e.n^ratl". 
o(  the  time  to  defend :   .MeKny  v.  Talbot,  .I  O.  L.  R.  258  '  ""°" 

U^J^L^^f!"*'"  '.''°"'^,  '?"''■  '"■■  "■■""""'S'  judument  within  a  rea»onable 
I,  %^  V,"  ""ir'T  "i  "i'  """"""'"■  M<-I^"ly  V.  Slalenm,  24  Q  B. 
r>.  501.  It  I,  Mbmitted  that  in  applyinj  the  practice  of  the  Ontn.io 
f-Ven™"  "  ,'"  "•"""">■  J"<iinnent».  the  dlRpute  note  »ho,iI.i  be 

taken  n>.  eorreapondin,  to  the  appearance  and  not  to  the  .tateme  ,t  of 
defence  and  that  therefore,  the  plaintiT  may  apply  at  nn.v  t?me  b.!  o?r 
trial,  see  Grand  Trunk  Ry.  To.  r.  Toronto,  a  O.  W.  R  «71,  overnillni! 
German  American  Bank  v.  Keystone  S„,ar  Co,,  12  O    L    R.  M5      U 

Stewar,»t„.n  Loan  Co,  .Daly,  12  L.  R,  Ir.  418:  see  also  II,iek«t  v. 
r^»   ;     At  T      ■  ;'■  ""''  """■  '^"■'""•"  have  been  tollo»e.l  in  «-oo<l. 

S^hJA  ".y'-'"""'-  »  P-  n-  22.  McLardy  v.  Slateum  „„  howeTer 
T^Sji  '"'  ?'"  ""''  "  '"  '">"•""■•*  that  in  a  divi.ion  con  • 
»rvt  ."f„,;"n'o,ir '  "'  °"''  """  "'°"-  "'"'  •"■»  ""■""'  ""  -' 
ant  bnTry.^'"H ■?■"""'  "Y  >»,  ""l''™''    notwithstanding  the  defend- 

rtunt„,"','o%?:'r;s;i"" "°'""  ■"•■"■""'"' "  "">■■ «'  ■'"""•"  - 

J«rT«  tte  Dattndut  wltk  ITotioa  .t  Moti««._The  motion 
the  statute  preacribea  would  be  proper. 

..J  It  ""»'%  """'''  .''t  ''''™  '"'  "  '""'''""■  "■■  -I'™'  '"■•  'he  plaintiff 
m^htT  r.tlfl'!^™^  "."'°"'.  '"'"  "•"""""■  hut  in  Plaintir,  name  i 
waian,  2W  I  .  (^.  R.  ,>4,, ;  \  anderlip  v.  Smyth,  32  C,  P,  60 

The  notice  of  motion  shoiihl  be  served  on  the  defendant  personallv  • 
«e  note,  to  >«tlon  87;  but  auhatitutlon.l  «.rviee  mav  ZomZ^I 
under  »ct,o„  88  which  is  not  now  limited  to  servl  "  Jf  ^p^^T^ 
merely.    In  Ward  v.   Vance,  I)  f.  c,  L  .1   "14   Ad.m  WiiL...  '^,".. 

Ii'ndTtt  '°  ""T  "'  °"  ■"-'■'"■f  »''"  .ni  tntmonj'rpa'y-oTr 

°Se   «,  '""'"'""""  ■•'■""•  "'  ""■   <""""""   I^«-   Procedure  ZZ 

The   ataute   doe.    not    require    in    express   term,"    (as   here)    "tha 

u'of  ;i'  '!;^  'T'""'  ■"""-  "■  ""■■  Ki"»-»  1«™".  Act  of  ]fe°2 
?  .J(  J  ,  "•  "'■■  "I""  ""■  ■'"'""'I""!."  and.  ■■!  am  inelin^d 
to  thiiik  that  „er.onal  service  is  not  Imperatively  det^aned 
unlesa  i„  those  cases  where  it  is  souaht.-thal  is  where  It  is  he 
purpose  and  object,  to  charge  the  psrly  with  a  contempt  for  no,  a  pear 
In^^to.  or  for  not  performing  some  act  rennired   by  Ihe  wrT  Jr  or 

If  so  ordered,  sufficient  service  could  be  effected  bv  servin. 
deendanfs  wife  a,  the  dwelling  house  of  defend,  1  Haiin,  I 
Jo^inston,  ,1  o,  R.  100;  Trust  4  Loan  Co.  v.  Jones.  8  P  R  «5 
«M.  however.  Hay.  v.  Armstrong,  7  O.  R,  021;  or  bv  leaving  ih,' 
"otice    of    motion    at    ,h,    place    of    residence    of 'the    def,.ndnn  ',  it , 

m^^ \  r'Tsl  J-  "■  "-^^  ^.;r """  •'""-«  •"■•"■  oifii.h.  V 

«iar«n.  4  I .  R.  484;  Murray  v.  G.  W.  Rv  Co  «  P  n  '•n  •  n  .- 
North  Ridltig  of  Yorkshire  ,J„,.,  7  q,  E  \,U  ■.•o'ttiV sl;\!ff,„^  >' 
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tte.  IM.  The  cue  of  Hogg  v.  Brooln,  14  Q.  B,  D.  47.->,  was  decided  on  the 

■trin  language  of  the  lease  in  flueation  there,  and  does  not  Impuro  the 
authority  of  the  caaea  prerlouily  cited  here. 

The  followins  would  not  be  sufficient;  aerrlce  on  a  clerk  of  de- 
fendant at  the  defendant's  countinjr  house;  Rowland  v  Vltietelly  6 
M.  4  G.  723;  Warwicli  v.  Bacon.  7  M.  *  O.  8fll;  nor  by  leavlnn  the 
notice  at  the  club  hor.»e  of  the  defendant:  navies  r.  Westmacott  7 
C.  B.  N.  8.  829;  nor  by  leaving  It  with  defendant's  warehouseman' at 
defendant's  warehouse,  that  belnit  his  place  of  business:  Ibotaon  t. 
Pheips,  6  M.  &  W.  626;  nor  service  on  a  worltman  on  defendant's 
premises:  Hitchcocli  v.  Smith,  8  Dowl.  248;  nor  on  a  housekeeper  at 
a  place  where  several  peisona  ore  residing  without  shewing  that  she  had 
authority  to  receive  papers  for  defendant:  per  Maule,  J..  Lewis  v 
Blurton.  7  C.  B.  102;  nor  leaving  It  with  the  laundresa  at  defendant's 
nfflce;  Podd  v.  Drnmmond.  I  Dowl.  381;  Kent  v.  Jones.  3  Dowl  210- 
Alanson  v.  Walker.  3  Dowl  258;  Brown  v.  Wiidbore,  1  M.  *  O  276  ■' 
much  le«B  with  the  servant  or  assistant  of  the  laundress;  Smith  v! 
Spurr,  2  Dowi.  231  :  nor  wi'rl,  the  landlord  or  landlady  of  the  house 
where  the  defendant  lodges;  SaiUbury  v.  Sweetheart  ."5  Dowl.  243" 
Biddulpb  v.  Gray,  n  Dowl.  406;  Gardner  v.  Green,  3  Dowl.  343-  nor 
upon  a  female  servant  at  defendant's  lodgings;  Price  r.  liiomas  11 
<\  B.  543;  nor  by  putting  it  under  the  door  or  Into  the  'etter-boi  of 
defendant's  offlce :  Strutton  v.  Hawkes.  3  Dowl.  25 :  Brabam  v  Sawyer 
1  D.  &  L.  466 ;  Consumers'  Gas  Co.  v.  Kissock.  5  V.  C  R  542  ■  Grand 
River  Nav.  Co.  v.  Wllke..  8  IT.  C.  R.  249;  MiiCalium  v.  Pro  Ins. 
Co..  G  P.  H.  101 ;  nor  by  throwing  it  over  the  fence  to  defendant's  son 
who  refused  to  have  anything  to  do  with  It;  McGuId  v.  Benjamin  1 
Cbam.  R.  Hi, 

Where  service  is  made  on  a  domestic  servant  at  defendant's  resi- 
dence, the  affidavit  of  service  should  shew  she  is  the  defendant's  servant: 
Alanson  v.  Walker,  3  Dowl.  258.  And  where  it  is  made  on  some  grown- 
up person  at  defendant's  residence  it  should  be  shewn  that  such  grown- 
up person  was  in  some  way  conne.  ted  with  defendant  as  a  member  of 
his  family  or  otherwise ;  "  that  she  was  more  than  casually  there ;"  per 
Draper.  C.J..  Carlisle  v.  Orde,  7  C.  P.  459.  If  served  on  defendant's 
wife,  the  aOdavit  should  shew  it,  and  If  on  some  other  person  the  name 
should  properly  be  given. 

Service  on  a  holiday  would  be  good:  Clarke  v.  Fuller,  2  U.  C.  R. 
99;  but  not  on  Sunday:  R.  v.  Leommster,  2  B.  &  S.  391 ;  see  notes 
to  section  105  as  to  "  IIolldayB."  It  is  very  doubtful  if  service  on 
one  of  seveial  psrtners  would  be  good  service  of  a  notice  of  motion 
against  the  firm.  The  Consolidated  Rules  of  practice  of  the  Supreme 
Court  are  not  applicable;  Clarke  v.  Mocdonald,  4  O.  R.  .110:  Bank 
nf  Ottawa  V.  McLaughlin.  8  A.  R.  543;  Prjor  v.  City  Offices  Co..  10 
Q.  B.  D.  B04;  Be  McKay  v.  Talbot,  3  O.  L.  R.  256;  see  notes  to 
section  65. 

Service  on  a  corporation  must  be  made  on  the  corporation  Itself 
through  Its  proper  officers.  Casual  knowledge  acquired  by  one  of  Its 
officers  would  not  be  good  service ;  Soci«t«  Oenerale  de  (Paris  v  Tram- 
ways I'nion  Co.,  14  Q.   B.   D.  424.     See  nlso  section  89. 

By  appearing  and  arguing  the  question  on  the  merits,  without  ob- 
iection.  the  defendant  would  thereby  waive  any  defect  in  the  notice  or 
nn.v  objection  to  the  sufficiency  of  the  time  of  service,  or  even  to  any 
notice  at  all :  Park  Gate  Iron  Co.  v.  Coatee.  L.  R.  5  C.  P  634  ■  R  v 
Stone,  1  East,  649;  R.  v.  Shaw,  12  L.  T.  470;  B.  v.  Smith.  L.  R.  2 
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ai^fw-'j  "' o'  "•  ?'"''•  '  ■='•  »•  320;  R.  V.  HartM,  4  Q.  B.  D    »c  100 
B    1^;-m/-  "rJ'  "•  ^^  ^-  «3;  R-  '■  Crouch,  35  U.  &  R   433' 
K.  V.  Hall,  32  P.  R.  142;  Stoneman  v.  Lake.  40  ir    r    r    vm.   m^L 
.I»  Dominion  Co.l  Co.  v.  KInpweU  8te.m.hlp  Co.    ko  x   g.^/a^T 
.k.  ,]?.l°iL'i'*  °' "o"""  and  .ffi,luvit»  .houlil.  it  p«„|bl,,  b.  flied  with 

£S^  ^'-^-  --"•--  ^  ^^^^^^ 

.!.„  ^IJ^'  WomM.— A  pemmol  Judgment  may  be  ordered  under 
Iho  eeotion  a,oln.t  a  married  woman.  In  rt-speet  of  a  debt  in™rr^ 
before  mnrrlaje:  Teeadale  v.  Brndj-.  18  I-.  R.^.  ,nd  a  „roSt„w 
io'",Sn"S:     "  """"^  ""°"  ""  '•""■  "*  -«  o't^'"  ss 

'^^^  S'r^SdS-  :^:^x  ar^™-r^ 

noon  «^.,'.-;  ;  ^  ",:"''•  S*"'"  ""•■•  t-TO  o'cloelt  on  SatunJay  after- 
noon wonid  not  be  reckoned  an  of  the  following  Monday  the  Ooniolidatrf 
Rule,  not  being  .ppllonble:  d.rke  v.  M.cdonald,  5  O  R  310  BanJrf 
Ottawa  V.  M^Uughlin,  8  A.  R.  543:  JIcLean  v.  rinkerton,  7  A.  R  fflSi 

wl«-*?r'hf  oYiI'„"*,'*"~Kr"'^''.!,''''''°''°°'  "'"'■.  >"  "M"lt  Of  other- 
wue,  1.6 .  by  other  admissible  eTidence.  satisfy  the  jadn  that  he  has  . 
iro<^J  defence:   United  Founders  v.  PltiGeori..   7  tT   H    (HO      The 

HI  ?.  en.T,1^7  T  r  '""•  ™"  "^  "°  "■■'""aW-  doubt  that  a  pl«?i! 
tiff  I.  entitled  to  judgment  and   where,  therefore,  it  is  Inetpedient  to 

^^:..'imTc.  S4""°' "" ""''  -"^-^ "  ■""•^=  j™".'  ':. 

I.t,^tl  l"™"""™'  '",  '"  .'""■™'  ''''""■•  Wng  set  up  against  good 
Wilt.  ^fM;:,"'??''  °'  "'"J"  ""» ■•  ■°''  "'""»  a*™  i»  a  "a  r  ptS!- 
he  ought  to  be  allowed  to  defend  unconditionally:  Monro  v.  Orr    17 

,1,.  ?T  ":'  ""'  '°'^'^'  'aiPloypd  In  the  higher  courtt  for  enablin. 
the  defendant  to  obtain  the  neee,«,r,  facts  to  satisfy  the  judge  is 
by  erosa-einmining  the  plaintllf;  and  there  1,  no  discretion  to  refuM 
such  croBiexsmination:  KIngsley  ,.  Dunn,  13  P.  R  300  TblTV. 
S"I"  'V""",  ™""  "•  «""'  cross-examination  „  Te  drfenl^ 
under     sub-section       (2),     but     not     to     cross-examine     Uie     Sntlff 

Se  coI.Me?^T,1,°'  ","  ""•?"  •"'  ■""""«  ™«  "  -"fence"  sKw 
be  considered  by  the  judge  on  hearing  the  application.  For  instance 
judgment  should  not  be  onlered  in   an  actioi  on  n  note  [f  ttld^ 

1  in.  oStha  f"f  ^hl'LT'i  m"*'™  "IV":."'  <"  "'""'-'  »'•'»•"'•  -"'• 
i„     iij  ..        J         '"'  "'"  h"!'''",  and  had  notice  of  the  circumstances 

nralida    ng  the  note.  ,ltho„,h  hU  affldnvlt  did  not  ,ta te  the^ic™  J"  to 
>uch  notice:  Farmers'  Bsnk  v.  Sargent    17  p    n    it    „„■  i"       1 
.ction,  1,  ,he  defendant  .wears  herilid't.r;  I Ji!:^  3°fe,!°e"Sn" 
n.r.— 16 
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■m.  100.     itip  pnyt>e  of  the  note,  and  tliat  be  bell 


liolder  for  value  ami  glvi 


fart* 


I  iLe  plnintllf  in  not  a  bona  fide 


Hirting  I 


for  ontertaiolDB 


>  suptMirt 

mieh  belief :  Bank  of  Mlnnesotf!  v.  Taite,  14  A.  II.  347.  The  MUn-es  of 
knowledge  tniiHt  alwayi  be  ituted :  Rule  45,  or  ttie  affidavit  will  not  tx- 
nt-eived:  Hunk  of  T<»roiit(.  v.  Keilty.  17  I'.  R.  ^.Vt ;  Joiit-n  v.  Matutn.  is 
V.  R.  442;  and,  in  the  ct\w  of  an  individual  defendant,  nn  affidavit  by 
the  defendant  bimself  oufcbt  not  to  bo  dinpenned  with  where  he  can  innke 
un  affidavit :  per  Cotton,  L.J.,  in  Shelfonl  v.  South  ond  Kast  Const  Ry. 
Co.,  4  Kx.  I>.  ai7  ut  .'tlft. 

Rut  it  i!«  not  alway!<  ni-cesMiry  for  the  defendnnt  to  itate  the  factn 
i>f  hi«  defence  if  the  court  !■  Mtiatied  that  there  is  n  jrood  dffenee  on 
the  merits  or  that  the  vaao  is  of  nuch  a  nature  that  the  trial  should 
proceed  in  the  usual  way:  Farmers'  Bonk  v.  Sarjtent.  17  P.  R.  117. 

Ab  to  what  allecntions  will  diiffice  to  meet  the  application  for  immeiH- 
nte  judjtment,  nee  Pnyannl  v.  r.,or)kpas  (1880),  W.  N.  tOO;  MonJfwn  v. 
WriKht.  1  O.  W.  N.  727. 

It  in  a  valiinble  and  important  part  of  the  new  procedure  that  the 
means  should  exixt  of  comintr  by  a  nhort  road  to  final  judgment  where 
there  iti  no  real  defence  to  the  action.  But  it  is  of  at  least  equal  import- 
ance that  the  parties  nhould  not  be  shut  out  from  their  defence  when 
they  ought  to  be  admitted  to  defe'jd :  per  JjnrH  Melbourne,  Wnllingford 
V.  Mutual  Society.  5  App.  Cas.  rt03;  and  the  plaintiff  should  not  be 
allowed  to  sign  jndgment  merely  because  the  defendant's  affidavit  doen 
not  shew  a  complete  defence :  per  Brett,  I^J.,  Hav  v.  Barker.  4  Ex.  I>. 
270,  at  p.  283. 

A  second  affidavit  by  the  defendant  may  be  received,  setting  up 
further  grounds  of  defence;  but  all  the  grounds  of  defence  should  be 
"et  up  In  the  original  affidavit:  Phillips  v.  Stevenson,  1  O.  W.  N.  i>40; 
and  terms  ma;  be  Imposed:  IbUt;  and  see  the  authorities  cited  in  that 


Dsfeaea  on  tkc  Merits. — The  defendant  must  di»«cloKe  a  defence 
"  on  the  merits."  He  should  state  what  his  defence  is,  and  should  give 
reasons  for  thinking  the  defence  substantial:  Runnncles  V.  Mesquitn,  1 
Q,  B.  D.  4H1:  Pobie  v.  Lemon.  12  P.  R.  ft4.  If  the  defendant's  affidavits 
shew  a  good  defence,  the  court  has  no  discretion  and  cnnnot  order  pay- 
ment into  court:  Ray  v.  Barker,  4  Rx.  D.  270.  "The  very  rule  itself 
contemplates  that  R  man  is  to  be  let  In  to  defend  who  can  make  out  a 
defence:"  per  Bramwell,  L.J.,  Ilnrris  v.  Bottenheim,  26  W.  R.  ^(12. 
If,  however,  facts  are  raised  which,  although  not  satisfying  the  judgf 
that  there  is  n  good  defence,  shew  there  is  a  question  to  be  tried,  the 
judge  may  allow  the  defendant,  either  with  or  without  terms,  to  raise 
such  question,  and  fight  it  if  he  pleases.  But  the  affidavit  must  con- 
descend upon  particulars.  "  Tou  must  give  such  an  extent  of  definite 
facts  as  to  satisfy  the  judge  that  there  are  facts  which  make  it  reason- 
able that  you  should  be  allowed  to  raise  the  defence:'*  per  Lord  Black- 
bum,  n  App,  Cas.  704;  Davis  v.  Spence,  1  C,  P.  D.  721:  Collins  v. 
Hickok,  11  A.  R.  020.  If  the  defendant  does  not  make  out  a  clear 
defence  on  the  merits,  and  (he  judge,  in  the  exercise  of  his  discretion. 
orders  payment  into  court  or  security,  his  order  will  not  be  interfcml 
with:  Nelson  v.  Thorner,  11  A.  R.  010.  If  the  defendant  swears  to 
predits  which  should  be  given.  It  Is  improper  to  order  him  to  give 
security  for  the  full  amount  and  In  default  to  shut  him  out  altogether 
from  the  opportunity  of  reducing  the  claim :  Walllngford  v.  Mutual 
Socy.,  5  App.  Cas.  OfKi.  A  surety  is  generally  entitled  to  require  the 
plaintiff  to  prove  his  claim ;  Lloyd's  Ranking  Co.  v.  Ogle,  1  Rx,  T>.  202. 
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0^0  0  it   U    rl    'i    "■'"■»;"'-  l"'™"nnt  tl„.„.l„:  Fcl.rnl  Knnk  v. 
iiop*-.  It  u.  K.  jlKt;  r^wden  V.  Mart  n    l'>  p    H   -iiui-  ..k  «.i.  -    i       i 

l,lm  ™  ,h.  o«m.«,  un,l..r».a.„li„«  ,1ml  he  „•„  not  to  U.  peraoMnr  inb  e 
-nd   L,.  „ffi,|„v,t   »•„«  ,„|,„„r,„,   by   „,„„h„   p„,m.    anHt  "mJim  ' 

WM  up  tbj.  "infant  «.,  ,„l„w„.  ,„  *f™..  u„o„ndlti„„,Uy:  Mun™ 
V.  urr.   1 1    1 .  R.  na ;   Patterson   v.  Merman.  21   O.   R    2^1      where   It 

ment"^^  ,r  -  ".'°"°°  ^"'  """""""•'■  ''""'"''™'  '"«  '"e  -^e^l.l  endorse 
ZTl  »"""■,'!■"'  "■»»  "M  in  c,.„f„nnit.v  witb  the  facts  and  so  fa" W  to 
rerlty  the  eloim  the  court  held  that  no  amendment  could  brpernmt^ 
npon  the  motion:  nor  ,„„ld  juditment  be  jiven  In  accori.nee  with  t^ 
»p«lal  endorsement:  Clarkson  v.  Dwan.  17  P.  R.  V>"  2W  n  „" „'i. 
Hon  1(M  seems  to  be  wi.le  enou,h  to  ,«rmit  an,-  nmen.lmen.  b,.in,  alio.,^ 
n,ana',^r  ".rl°°,r.°,;'""'  '"''""'"'  ""•  ""■  I'"'"™ '"  ""  PlaiatilT,.  whose 

or  the  nLe  lb  ,"',:'  ''""T"  '""  ""  ''""  """  """■"•'■'"  ""^  "•™ider„ti™ 
h/h.^  r  ',  ?u  ,'"  ""''''  "  '"'  ""  accommodation  of  the  payees-  that 
he  had  beartl  the  local  manager  of  the  plaintiffs  ssy  that  the  nrti  wn. 
not  dl,«>unte,l  ,,,  ,hem  but  was  .i,„pl.v  left  with  them;  that  he  Mle'ed 
the  local  manauer  was  aware  when  he  receiv,-!  the  no  e  that  It  was  an 

n'^rtwe°en'':b"°""'  ""  """.  "'""  """^  "'  ""  «""■"'"'-'  "n.er" 
„Ij  r  .  ""  "'"'I""*  and  the  defendant  at  the  time  the  note  was 

ZtoTfh  :'  "°  ""■"">'""  ■>'•■«'  »v  the  plaintiffs  In  char,,  of  T;; 
STd  nof  s.^L'^frr.r"",  r""  "■''™  "■"  '"""^-'t  »•»,  made.  He 
did  not  state  that  the  local  nianaser  bad  the  requisite  notice  to  affect 
the  pl„,nt,ff,,   nor  the  ,:r„un,I,  of  hi.  belief   tb,U   he   had  st'ch   notfi 

kn,  wW„  „f"!"bl'  ""'  ""  "r""'""'  "■f-"-'^  •»  fad  a,?^^  notice  o; 
lin,,»Ied|[e  of  the  agreement  referred  to:  nor  did  he  adduce  anr  hearsnv 
evjdence  to  support  the  defence  attempted  to  be  set  ,,p  Held  th"  th'e 
defendant  had  not  shewn  satlsfnctorll,.  that  he  had  a  iood  detenee  upon 
be  merits,  nor  disclosed  such  facts  a,  should  be  sufBclent  to  entitle  E 
I. tn'ls   p"°n°«o'"°"T'b°  '••  '"""■  "  ■••  «•  =^-     si  aJjlT 

1  O    L    i    mf    Wh  ''°"-  •■"if"''"'™'''"^  '-  ""vey  v,  Sadler. 

«tMnrup  nSJ,^,  r?  "  T"''  ?"'''""'  ""■  ""■  ''••''■»•>»"'  »a«  filed 
siinng  up  a  dilf.Tent  defence  from  that  stntcl  i,i  Ms  (ir.t  affl,Iavil.  some 
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u  100.    reatoii  xhmild  be  atatn)  whr  thp  ailditioniil  ibfence  wu  not  ii^t  ap  at 
tint:  McPbllllpa  v.  SteTOOion,  1  O.  W.  N.  D40. 

Wb«rv  the  plaiatlff  relied  od  an  eatoppe),  but  the  drfendaDt  a«t  np 
facta  wbicb  made  the  eatoppel  debatable,  it  waa  held  In  the  Prtvr  CoancU 
that  he  ahould  have  been  let  in  to  defend:  Jonea  v.  Stone,  1804,  A. 
C.  V2'2;  and   aee  Wallace  t.  Stevenaon,  2  O.  W.   N.  166. 

Where  In  an  action  on  a  bill  of  exchanfp  the  defendant'a  affidavit 
■toti-d:  "I  have  been  informed  by  tbe  agent  of  the  Ilavanna  Clfar  Co.. 
by  whom  tbn  bill  of  excbanfe  aued  on  herein  waa  drawn,  and  from  auch 
InfonnatloD  I  verily  believe  that  tbe  plaintiff  herein  ia  not  and  waa  not, 
at  the  time  thia  action  was  bronght,  tbe  holder  of  the  aald  iblll  of 
exchange."  And  no  other  facta  being  atated  it  waa  held  that  then>  waa 
Dntblng  to  aatiafy  the  Judge  that  the  defendant  abould  be  entitled  to 
defend.  On  the  argument  further  affldaTlta  were  read  on  behalf  of  the 
defendant  to  which  plalntiBf  replied  and  on  the  facta  dlscloaed  in  theae 
later  affidavita  the  defendant  waa  allowed  an  opportunity  of  iiubiitan- 
tlntlng  hia  defence  on  paying  into  court  tbe  amount  of  plalntiffa'  claim : 
Banque  d'Hochelaga  v.  Maritime  By.  Newa  Co.,  29  N.  S.  R.  358. 

Tbe  Judge  muat,  however,  exercise  hia  discretion  in  each  case,  though 
he  ia  bound  on  a  defence  on  the  merita  being  discloned  to  hia  satisfac- 
tion to  refuse  tbe  order:  Shnrmur  t.  Toung,  33  Sol.  Jour.  l.Vt;  Thomp- 
son V.  Marshall,  28  W.  R.  220.  But  where  hia  legal  liability  ia  clear, 
the  court  will  refuse  to  gire  leave  to  defend :  Nasaau  Press  v.  Tyler, 
70  L.  T.  376;  Dane  v.  Mortgage  Insurance  Cor.,  1894,  1  Q.  B.  &4; 
Ontario  Bank  v.  Young,  2  O.  L.  R.  761. 

In  an  action  for  the  price  of  chattels,  defendant's  affidavit  stated 
that  the  goods  had  not  been  delivered,  but  did  not  state  that  the 
plaintiff  had  refuaed  to  deliver  them,  aummary  Judgment  waa  ordered: 
Stokes  V.   Reynolds,  1  O.  W.  N.  1051.  1009. 

Where  land  was  held  by  a  trustee  for  the  ownera  and  executed  a 
mortgage  for  their  benefit,  which  without  his  knowledge  contained  a 
rovenant  to  pay  the  mortgage  debt,  tbe  covenant  was  held  not  to  be 
enforceable  againat  bim  personally  by  the  aaaignees  of  the  mortgage  for 
value  without  notice,  the  remedy  being  restricted  to  forecloaure  proceed- 
Inga  against  tbe  land :  Patterson  v.  McLean,  21  O.  B.  221. 

Where  a  defendant  admitted  part  of  the  claim,  but  aet  up  a  counter- 
claim for  a  larger  amount,  judgment  was  refused :  Court  v.  Sheen.  ** 
T.  L.  R.  5C6;  and  where  the  defendant  ahewed  a  bona  fide  complaint 
against  the  plaintiff  as  a  ground  of  defence  or  counterclaim  leave  to 
defend  waa  given  unconditionally:  Ford  v.  HarM-y.  9  T.  L.  R.  328; 
United  Gutta  percha  v.  Welch,  14  T.  L.  R.  154;  Ite  General  Rail  Syndi- 
cate, 1000,  1  Ch.  366 ;  and  a  fortiori,  where  the  defence  is  a  aet-off : 
Groom  v.  Ratbbone.  41  L.  T.  501;  Conmee  v.  The  C.  P.  Ry.  Co.,  11 
p.  EL  222;  unless  tbe  counterclaim  or  set-off  be  too  vague  or  misty  to 
Justify  delaying  the  plaintiff:  Bank  of  Ottawa  v.  Johnston,  0  C.  L.  T. 
251;  Anglo-Italian  Bank  v.  Wella.  38  L.  T.  107:  Oovemment  Co.  v 
Dempsey,  50  L.  J.  Q.  P  190.  Judgment  may  be  granted  and  execution 
stayed  till  after  the  tkial  of  the  counterclaim:  Shepherd  v.  Wilkinaon. 
6  Times  13;  Slater  v.  Cathcart,  8  T,  L.  R. ;  and  see  Auerbach  v.  Hamil- 
ton, 19  O.  L.  R.  670.  But  see  Hoby  v.  Birch,  62  L.  T.  404.  But  in 
actions  on  bills  of  exchange  no  effect  will  be  given  to  the  existence  of 
a  (counterclaim  except  under  special  circumstances :  Newman  v.  Lever, 
4  T.  L.  R.  01;  but  see  Theaiger,  L.J.,  in  Anglo-Italian  v.  Davies.  0 
Ch.  D.  278. 


APPMOAIION    TOE    lUMEDIATE    .lUDOMEST:    DEFENCE. 


245 


Iq  Aon,  whtre  a  drfendint  ahtm  there  l«  i  "  farr  probabiJIty  o(  a  Im.  l«. 
Mrnoa,  uDmniHtiooa]  Inn  to  defend  ouitbt  to  be  «l»en;  Waid  ». 
Plumbley,  8  T.  L.  R.  108;  Carrer  v.  Bnccleuch,  33  Sol.  Jour  286 1  or 
»here  a  defeaee  la  abewa  on  the  merita  or  (acta  which  upon  development 
or  cnaa^eiamlnatjon  amount  to  a  defence,  or  nhere  an  armahle  point 
of  law  or  fact  la  ralaed,  the  power  to  order  Judiment  ahould  be  carefully 
and  iparlnil;  exenleed.  and  neyer,  unleaa  that  It  can  he  .hewn  that  the 
plaint  IT  ma;  be  lerloual;  prejudiced  by  waltlnii  for  the  trial :  Bnrtier  v. 
Ruaaell,  0  p.  R.  433. 

In  Bunnaclea  t.  MeaquiU.  1  Q.  B.  D..  p.  418.  Cockburii.  CJ..  aal.l 
that  •  when  the  defendant  goea  beyond  the  mem  form  of  atatlni  that 
h«  haa  a  tood  defence,  and  atatea  what  hia  defence  la,  and  ilvea  reaaona 
for  thlnklnt  It  auhatantial  and  will  be  auatalned  by  the  erldence"  he 
ahould  be  allowed  to  defend  unconditionally.  And  where  there  la  upon 
the  aOdavIt  bled  "  a  direct  conOlct  of  evidence  and  a  diatlnct  laane  to 
be  tried"  It  la  a  very  clear  caae  for  allowlni  an  unconditional  defence: 
£""»'•  Sadler.  1  O.  L.  H.  026:  .ee  alao  Wllkea  v.  Kennedy.  16  P.  R. 
804.  The  teat  laid  down  In  Jacoba  v.  Booth  DIatlllery  Co.,  85  L.  T  R. 
.  '  .J"r  ."'""'•■■  """  '"  "  •  triable  liaue  to  (o  before  the  court  or 
inry  either  of  law  or  of  fact.  If  there  la  a  qneatlon  falriy  armiable 
within  thia  rule  the  defendant  la  entitled  to  have  It  trie<l  aa  a  matter  of 
riaht:  Canada  General  Electric  Co.  v.  The  Taitona  Water  and  Lljht 

,Tj°;  h  "■  "*'•  ^'"^  ""■  J''™''««  "weara  to  facta  dlacloslnt 
a  valid  defence  he  haa  a  right  to  an  opportunity  to  defend,  nncondl- 
MonaUy:  P,  J.  CaaOe  Co.  y.  Kouri,  18  O.  I.  R.  465.  The  law  upon 
thla  point  was  aetUed  by  t^.  Ilouae  of  loidi  In  .Tacuba  y   Booth  Dia- 

n      ,oSS"  ''""'  '"'^°'  *"  "''°  """""n  B'ok  V.  Keyatone  Sumr 

Co.,  12  O.  L.  R.  555. 

Speedy  relief  ia  for  "plain  and  almple  caaea:"  Northern  Crown 
Bank  v  Yearaley.  1  O.  W.  N.  855:  or  "perfectly  ptaln  caaea:"  Wll- 
aon  T.  National  Electrotype  Co.,  3  O.  W.  N.  28:  Morriaon  v.  Wright. 
h  °i^'  "■  '""'  *■■""»"■■  ^'"k  '•  Big  CItlea  Realty  Co.,  1  O.  W. 
N.  397:  and  not  for  tranaactlona  of  a  complicated  cfanracter;  and  If 
It  la  not  clear  that  the  defendant  la  liable,  aummary  judgment  will  not 
he  ordered:  Northern  Crown  Bank  T.  Teariiley,  1  O  AV  N  655- 
Chnrlebola  v.  Martin,  3  O.  W.  N.  IISIT;  Wallace  v.  .Stevenaon,  2  O. 
W.  N.  186;  NIlea  v.  Cryaler.  1  O.  W.  N.  805.  040;  Dominion  Bank 
V.  Toronto  Mica  Co.,  1  O.  W.  N.  803;  Bank  of  namllton  v.  Dnrid- 
Bon.  4  O.  W.  N.  749.  The  acope  of  the  application  la  referred  to  In 
Auguatine  Automatic  Rotary  Engine  Co.  v.  DeSberbinin.  4  O.  W.  N. 
834,  and  cnaea  there  cited. 

The  application  cannot  lueceed  if  there  ia  a  poaaible  defonee 
alleged:  McPheraon  v.  United  Statea  Fidelity  Co..  4  O.  W.  N.  1140: 
aee  alao  Hoblnaon  v.  Perren,  7  O.  W.  N.  43.  105;  Canada  General 
Electric  Co.  r.  Podda.  7  O.  W.  N,  «fi5.  It  la  only  in  "a  p<rfeetly 
Plain  caae  that  aummary  jndgment  ahould  be  granted :"  Niles  v.  Cryaler, 
10.  W.  N.  895.  940;  Farmera  Bank  ».  Big  CItlea  Realty  Co.,  1  O. 
W.  N.  397. 

Leave  to  defend  unconditionally  haa  been  given  on  the  following 
l«auea  of  fact  being  raised :  When,  there  Is  a  fair  dispute  as  to  the  mean- 
ing of  the  document  on  whldi  the  claim  is  based :  Bowes  v  Caustic  Soda 
Syndicate,  9  T.  L.  R.  328 ;  whether  the  plalnlllf  haa  performed  his  part  of 
the  contract :  Ford  v.  Hnrvey,  9  T.  L.  R.  .128 :  whether  the  relation  of 
the  partlea  was  that  of  principal  and  broker  or  that  both  were  acting  as 
pnncipnls:  Lindsay  v.  Martin.  5  T.  L.  R.  .'522;  where  the  contract 
required   the  goods   to  be   packed   for  sending  nhroad   and   defendants 


216 


AN'LICATION    POB    lUMEUIATfc    Jl'WlllKXT:    UErENCE. 


ftnimtHl  llirr  wt'rc  cnillled  to  tltnlutt  fX|M>nM>N  of  rr|MirklD)r :  Unitinl 
Hiitta  I'Pwhn  •...  v.  WVIrh.  14  T.  U  II.  l.M :  wh»thrr  dpffndmjt  wii» 
Il«b|p  an  purrhiiM-r  Utr  the  jirlet-  or  an  aurtfutin'r  for  rommliwIoQ :  Tobln 
V.  C«iiiioU.v,  12  If.  h.  T.  l.W;  whew  In  nn  nrtioD  on  n  for»l«n  jiiflfmi>ni 
Ihf  ilvrenilant  iil^-mlwl  tlint  the  Jitdftiit'iit  nun  rf><^»vt>nf1  by  frnud  ami 
ietifptlon  practiuKl  ujioii  the  furt'lKn  roiirt,  nlthnuRh  the  ilt-ffntlnut  had 
Rp[M>nrfd  and  ilefenrlH  the  BcUnn  «t  the  trial  in  ihp  foreiirn  court: 
JHmliN  V,  HcaviT.  17  O.  I*  H.  -IIW. 

\Vhtr»-  tlip  dpft-nn-  ai-t  iiji  In  nn  action  for  n-nt  )ia<l  bfen  trit-il 
und  decided  in  ii  iirevioiiH  nrtion  for  n  former  gnle  of  rent  under  tlio 
tittme  demiae,  it  wiia  held  u  pliiin  eane  for  Jndiment  lN-in|  onlrnfl : 
K<liiirt  V.  Ilenderanii,  Rrdler  ItcurlniM  Co..  t  ().  W.  N.  850. 

Whrrn  the  fnem  urenot  clear  and  free  frnm  donbt.  judftnent  phould 
not  b.'  onlered:  Ktrphenwin  v.  r»iillu«,  i:i  I'.  R.  4flO;  Roffem  v.  Wood. 
3  <).  W.  N.  1241;  or,  in  other  wonla.  it  muitt  appear  to  a  demonHtra- 
tion  on  the  wiiole  niw  that  the  defendant  hiia  no  defence;  Krll  V. 
Willinmn.  a  C.  L.  T.  '.ViH.  Long  deliiy  in  bringing  the  nction  In  a 
factor  in  the  defendimt'H   fnvor:  Martin  v,  Cinrke.  ;i  ().  W.  X.  flflO. 

The  Affidavit  of  the  defendant  need  not  !»e  confined  to  fnctn  within 
his  knowledjTP.  Where,  however,  hin  al|eKatli>nH  are  made  mmn  Infor- 
mntJon  and  belief,  the  KonrccM  of  knowleilge  nniHt  be  Hhewn:  Rnle  4!il 
HarriBon  v.  Bottenheini.  !!((  W.  R.  3«2.  Where  then>  in.  In  the  opinion 
nf  the  judge,  noniethlng  dne,  he  may  order  Judgment  to  be  entered  to 
Htand  a»t  aecurity  until  the  correct  amount  N'  aMct'rtahied :  but  esecntion 
■hould  not  be  insued  or  levied  upon  without  leave:  Wnlllngford  v.  Mutual 
Smiety.  .1  App.  Can.  (tfW;  and  where  the  action  In  upon  a  nollcltor'«  bill, 
the  onler  will  refer  the  bill  to  taxation  and  order  Judgment  for  the 
amount  taxed :  Smith  v.  Edwarden,  22  Q.  B.  D.  10.  A  money  lender  who 
liad  rharged  an  HBurioun  discount  wa».  on  moving  for  immediate  judg- 
ment, limited  to  five  per  cent. :  Parker  v.  BInnd.  7  T.  L.  R.  4*G. 

AffldavitN  in  reply  Hhould  not  generally  be  allowed :  Pavln  v.  Siwm  e 
I  C.  p,  D.  711);  Girvan  v.  «repe,  1.3  Ch.  D.  174;  but,  In  Rotheram  v. 
Prient,  41)  L.  J.  C.  P.  KM,  an  afDdavIt  in  reply  was  allowed:  and.  where 
the  nifidavlln  In  reply  are  of  all  thone  who  know  of  the  dealingn  between 
the  pliiintiff  and  the  defendant  and  negative  the  defendant's  ntory,  the 
defendant  should  be  ordered  to  pay  the  money  into  court :  Dunnet  v. 
Ilarrin.  14  P.  R.  437.  It  wa»  held  in  Manitoba  that  anything  which 
eould  have  been  pleaded  by  a  defendant  under  the  old  Btalutea  of  aetofi 
can  now  be  brought  forward  in  annwer  to  an  application  for  leave  to  nlgn 
Judgment,  and  will  prevent  nn  order  being  made  allowing  Judgment  to  be 
Bigneil :  Mano<|ue  v.  .Mnxon,  .1  Man.  L.  R.  (MVl.  An  application  to  «iirn 
Judgment  againijt  one  defendant  was  refused  in  the  nbsence  of  evidene.- 
as  to  the  position  of  the  action  with  reference  to  the  others:  Stewart  v. 
Uichanl,  3  Man.  h.  R.  <no. 

Wlien-  the  defence  wiis  tlint  the  mortgage  sued  on  was  given  to 
BtiHe  a  prosecution,  judgment  was  refused :  Willinmn  v.  Kehr,  1  ().  W. 
N.  1*10.  In  nn  action  by  s<)licitors  ngnlnst  tlieir  client  for  coats,  the 
amount  of  which  had  been  ordered  to  be  paid  by  the  defendant  to  the 
client  in  another  action  by  the  client.  nn<l  bad  been  so  paid,  summary 
judgment  was  refused  on  the  ground  that  tho  client;  was  entitled  to 
liave  his  solicitor's  costs  taxed  notwithstanding:  Gundy  v.  Johnston, 
U  O.  W.  N.  Iflfll.  For  other  instances,  (tee  Canadian  Pacific  Rw. 
Co.  V.  Mnttlicws  S.  S.  Co..  5  O.  W.  N.  437. 

Where  a  judgment  by  default  of  appearance  has  iM-en  irregularly 
Bigned,  ihe  plaintiff  .-ounot,  while  insisting  on  the  regularity  of  his  judg- 
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aifot,    tttk«   Ihe   alli'rniitivt'  coiiivi'   of   inuvliiu  for  siiiiiuinry   JwlBineut :  l«c.  100. 
Mmith  V.  lAigha,  17  1>.  It.  121,  211). 

I>«fw4«a«  Kay  WHrng  Momt  laU  Onrt.— A  dfrcmlaat  U  not 
cntllM  tu  iMead  ii|H>n  hrlnxinff  iIm-  iiionfy  intii  court,  witlioiil  an 
MlBilavit  of  ni»"ri(«:  fnuiip  v.  <'nvfadi«b,  5  Kx.  IX  211 ;  »o«  lt»(honim  v. 
IVIem,  4»  f,.  J.  V,  V.  UH;  Wallimfcml  v.  Muliml  ft«lfty,  Ti  App.  Cu* 

If  llit^  plaintiff  !'ucci*''il'>  lo  the  «<  tion  In-  la  cntilleil  to  tlw  mimvy 
Itufil  iiiirt  «iiirt:  Itinl  v.  IlnrHtow.  I«t2,  1  Q.  II.  l>4.  If  tlii'  il«ftuiliiiit 
■m-cpnlH  hf  In  eiifitlHl  to  hnvi>  the  uionpy  pniil  out  to  him.  tli->nitli  notirt? 
i'f  npp<>al  may  U  irivi'ii :  Yorkuhlrt'  Raiikliiic  Co.  v.  ItoatHon.  4  C.  I'.  I>. 
213.  »w  ItunnaLlt-M  v.  M.w  'Kii.  1  Q.  B.  n.  4Hl;  Hay  v  Harker  4 
Kx.  I>.  2Tft. 

IHfaxM  u  to  Fart.— H.r  wi-ilon  1(X»  (:t).  An  onlir  muy  b.-  mn<)t> 
f'T  jnilirnirnt  for  a  part  of  tli*-  rliilui  an  to  wliirli  it  appciint  tlicrt'  ia  no 
il.ffurc  or  wliieh  1h  a<liiillttil  ht-forc  tite  motion  in  tiiiiilly  «lfN|KMfil  of. 
iiikI  <>xt>mtio!i  may  bo  iagunl  for  midi  part  witliout  pn-jiiditv  to  tlit- 
tdHinllff'M  rijtlit  to  the  n'mniiul<T  of  the  rlalm :  WH-tlon  IW    (."D.   (4). 

I'narr  wftioii  f>S  (I),  au  oni.T  of  tlw  jmlgf  1h  not  ntvi-Haary  if 
It  apponra  on  iho  drff-nw  that  it  appIii'H  only  t..  a  piirt  of  tli*-  clnim: 
■pe  noti'H  to  (HH'tion  08  (1). 

It  cannot  b*'  ninilp  a  romliiion  of  ihc  di-f^ncc  for  tlic  rcmniniltr  ibnt 
the  pari  admitteil  lie  paid:  1>< nnis  v.  Seymour.  4  Kx.  D.  »». 

TIh'  court  may  rcijuin-  tliat  txi-cntion  bt-  not  IhhwA  cvi-n  for  tbc  part 
admitriii ;  or  tbat  tlic  amount  remain  in  court  until  thi<  whol«  cliiipnte 
be  {lecided,  or  may  refuae  Judfment  m  thnt  complete  Justice  may  b-'  done : 
Hponrn  v.  FleminR.  3«  C.  L.  J.  lt«l:  Barric  v.  Toronto  ft  Niagara  Power 
Co..  11  O.  L.  U,  4S.  Tare  nhnuM  he  taken  Ibnl  tlie  defi-ndant  will,  in 
no  event,  lie  coniiM-ITiHl,  after  pnyinjt  [lart.  to  ri-wr.  after  the  Knnl  bear- 
fnit.   to  execution   nRain-t   tbe   iiliiinliff. 

OafaadftBt  Kay  be  Ex»MUed  oa  Oatfc.— The  order  for  (b-- 
fendant'M  examinmion  may  be  Kranted  either  on  a  formal  a|»plicat!on 
before  hearinir  Ihe  motion,  or  to  remove  doubt  from  the  judite'a  mind 
ifter  hearing  ihe  material  lie  haa  beforr-  him:  Cockwell  v.  Van  Dieraan'n 
Land  Co..  Ill  C.  B,  2(11.  Mie  order  should  not  be  made  except  durins 
Ihe  pendency  of  thp  appUtnlion  for  judunient  and  after  service  of  the 
notice  of  motion:  Traders  Bank  v.  Kean.  13  V.  R.  ttft.  Counsel  or 
axentH  for  both  purtiea  abould  have  an  opportunity  of  bilnir  prcMcnt  and 
taking  I'lirt  in  such  examination:  A»wensment  Appeal,  i;  C.  L.  J,  205: 
nnd  if  llmt  opportunity  was  not  aromled,  ilien  the  deposiliona  should 
not  be  received  or  acted  upon:   Stephenson  v.  Dallas.  13  (,'.  P.  4.'iO. 

The  provision  In  section  100  (2)  as  r.i  the  examinatiou  of  de- 
fendant differs  from  former  Con.  R,  400  (n.iw  227).  The  Intter  pro- 
vides that  tbe  defendant  "may"  be  examine<i;  while  section  100  (2) 
says  the  judRc  "  may,  if  he  thinks  tit,"  order  such  examination.  The 
word  "may"  la  interpreted  as  permissive:  R.  S.  O.  1914,  c.  20.  s. 
IJl  (»)  ;  nnd  no  additional  force  or  meaning  in  comprehended  in  the 
additional  wonls  "  if  he  wes  tit."  It  has  frequently  been  held  under 
Con.  R.  400  that  the  plaintiff  is  entitled  as  of  right  to  un  order  for 
examination  of  the  defendant  and  tlie  production  of  doeunu-ntH :  Moran 
V.  Tliomas.  0  Q.  It.  H.  043;  Met.  Boani  of  Works  v.  Steed,  8  Q.  B. 
I).  41.1;    Kingsley    v.  Dunn.  1.1  P.  R.  ,100;   Townsend  v.  Hunter.  3  C. 


u» 
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h,Hi-!l'i'"!L*  ''•^'j°'"'f  !»«•'  I"  codferml,  it  mail  b<  'itrr!...)  on 
itS,  im        "       ""'  '*""""■  •"  »°"«  '»  •^Uia": 

irSJrL  vii«t  "^ """'  "■"""■  °°"""«^°"  •»" '» .«"« th, 

SMtlon  100   (2)    prorldn  for  the  cumlnitlon  of  the    di-fendunt 
onlj  .»d  there  I.  no  prorielon  for  ei.nln.tloo  of  .„  ,Zt  wh"  hae 

STrit    .U?.''"ir"-'**  ""'"""•"'  ""  •-  "•■»'»•<<•  .".  if   .n"  .T 
dant  li  made  bj  hl>  aient  and  not  bj  hlmaelf. 

The  autute  makea  no  provialon  for  the  eiamioaUon  of  a  defendant 

eorporatlon  or  anjr  other  t»non  than  the  defendant.  A  i»nan  10^ 
an  affidavit  on  behalf  of  the  defendant  eo«ld  not  be  eaaralZ  * 

I  J  ^!^"**i*".  •'  "••""•■♦a.— Thia  prorlilon  aa  to  nroduetlon  la 

!JJ.S     ,    1°!?  """''•  '°  •"  J"""""™*'  1">  'he  pneaearion.  power  or 

warfT^h^  .'„d°'  Tr'™.'".'!:''  ""'■  "  "  ■°'"°'"-'  '•  "••"l/to 

.„™!,.i     '    ."  "?'"  ""  ^•''°'»  !■  «™"l«  »'  mt-     A  ninnle 

JThe  „^?„°i„°'  '°/r"? V"""?  f°'  ■*  "'°''"'  ""  »■"'«■"•  P«ny. -Eu:h 

rh.  ^.i^hI    h°' ,J"  ^°''.»'  ■"'''"  '"•'"'""  "■'  'l«'<'"'l"nt  at  the  trial. 

;,5JJ^    ^     ..     v.",'',  °"'  "*  ""'""^  "  '"»  -"iKoveiT  of  the  defendanfa 

r^J^  1,,'°  u""?.'"'.  """•  "■■"  ""  "■'°<"  •»  ""■P'll'd  to  make  dl." 
rovery  hlmaelf:  Coyle  v.  Coyle,  30  C.  U  J.  129.       "^  ™  '"  '"■■'  °" 

,r,..nT!l*  "^  *««»«««--No  provLlon  la  made  for  payment  of  Ih, 
™™L^'  ^.^','  'l"".""!  °'  """  ■"«''»■'•■.<  In  attSndIn,  to™ 
D^nLmJn^if  .J"  ■°''»''"«.«'-'  *•  J°^  ""y  In  the  order  lmpo«i 
?,^n5I  S       "  ,^''"^«°«  ■  «>ndurt  money  a.  a  condition   of  hta 

attendant.    Form  of  order  for  eiamlnutlon  of  defendant.  No.  121, 

more^thln^Imllr^'"  ',  *''"'7.  '"  ■■"'  '"  *"!"'»<"  '  olalm  for 
?„^„„it^.f      •    i^''  •  ™°""'  "  ■»'««>'  "■■■  been  reUlned  to  make 

..ndefi!Uronin. ''"""'  °  "•°°""  '*"  ""  **  """*'*  "^  '''  *"'»' 

_,,  .?*"•  *•  .■•/•"•  Oo»dltlmi.U,._Where  the  only  qneetlon  waa 

™^I?  jiH  r,'  '"^  ""  ^"'■"''"nt'"  bnelne...  leaye  to  defend  .a. 
n^nk^.'?.  »  L°°  "»•'"'"«  'n'o  ooart:  Hon,  Konit  and  Sh.nithal 

MaH.™.?-  'v""!^''  "  «"•  "•  *"■    S«  .!«.  Banqne  d'Hochel...  v. 

he  aerred:  Hopton  v.  Kobertaon.  2»  Q.  B.  D.  ]2«  (nl  •  W  V  (1SS41 
T7;  Parden  ,.  RIchter,  28  Q.  B.  D.  124;  Cran.tonV.  Blair  15  P.  R.  w' 

eonalde^H^TJ','."'''™.''""'  "'J'"'  '°  *°"'"  '°  ""  ■»""""■  »>"'  the 
^d  .h.7^;  r  i'".."""  u"  ""  P"n^''"«-™oney  of  a  patent  riaht. 
and  that  the  note  had  not  the  arord.  "flren  for  a  patent  ri,hf  acrou 
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pLintUf  d,nW  ,h.t  th.  not.  ...  ,!„„  ,„,  ,„rt,  ,„Ml.l,r.llo..  II  wu 
V    8..I1",  l'(?"L  S°'fl2ll'  '"""*^  '°  *''"''  """""""»""»»:  ^'"r 

,,.,''••'  'V  '•*«""•  «V  fc«  ■•«  *..l..     Ti.,  Judf  mar. 
trltbln   Hten   itar.   .ftir   makinf  ihi.  onlar,   «.t   ,  .  .'■■    ■!„.    T'  r   1  'r 

JudfllKnt  upon  tlif  appllr.linn  at  rither  part-       „„  ...     1  „„ ,,  •...:„, 

ia..wo:"«!«l„nlOO  (0).  Th.  .round.  uV».  wi  ...I.  "  .'7,  ■  fr  ,  ,2 
m«.t  would  b.  ».t  ..Id.  and  tb.  d.f.n.'.  ,  i;„.„l  ,,  ..,r,.d  .rt", 
h.tln«  bad  an  opporlnnllr  of  conlMlln,  ,.l,„  l.ir'.  ri^tfin  ,  „  .,..„ 
mafy  JndimMil  abould  b.  of  a  rabatantlnl  .      r  uNr      \  l„cl.-  .  ra  „  -i. 

^'»i"^  T,"',°°''  ■"  ■•'  •"''•  "!»•  '■"  -<"•.,,;, .( L,i,.  1.,  ,; 

an  afldarlt  dlKloalng  .ub.Unllal  irooti.  .  „l  ,1,.  „o.  <o.'  'r  ,„„t 
probable  that  a  Judn  would  b<  utlaCi  ,1-1,  n-il,  .,  W.  .hau  ,b|. 
an  application  to  ..t  ..Id.  th.  .td.r.    t,o..  ™i,,  ,  ,  ,..c,',„Ts  ,2,   (3'" 

101.  At  any  time  before  judgment  ii  .Mtcnv'  ohl    „,„  ii,ei^v..„ 
time  for  giving  the  notire  diiputing  the     'nMur^  claim  l,a«''"H"'' 
expiral,  the  Judge,  on  sufficient  groundi  .he»u,  uiid  on  .uch I'nTt'i", 
tenns  as  to  him  may  acem  juit,  may  give  leave  to  the  defendant  H™    , 
0  dispute  the  plaintiffi  claim,  in  which  cue  the  notice  di.put- 
Ing  the  claim  shall  immediately  be  left  with  the  clerk,  and  aim 
delivered  to  the  plaintiff  or  sent  to  him  by  regi,.ercd  post 
10  Edw.  VII.,  c.  32,  s.  101.  ^ 

.0,.^'!"  /!?*"?V  .*•  ■««•••*•-"  th.  cl.rk  I.  In  th.  act  of 
1  r  r  up  JoWnt  It  I.  not  artiLllr  ™,.™l;  H.rrl.  v.  Andr.,.. 
»..h.lH^v.;      ;  T  *""'  '■  ''"'""•  "  O    "•  121-  21".  1°  which  It 

X.S.1  ,„,i  ?h'"?""™'  '°  "•  "''■  ">""  ■■  "»•  ""'P'"'-  "iw  "J 

»f  ^h«  „^iL^  Z  "*T£!  «P"«°'lw  "•  '««  P«r«bl.  In  r«pcct 
of   the   piocnlinn.   have   ben   ImprcHwd   or   plac«l   tbcrmn,   and   an 

ir '^i:;H''a"n"dt?.^'"'""''  ""■"  ""  """"""  »'  "■•  ■•"■"'■  ■'•°°"' 
TiMa  far  OiTlac  Hotle.  ku  bplrad.— 8c.  icctlon  iW. 
Om  SsaatoBt  Oioamda  Ikows. 

'"'?'  wofd.  "on  .nflclenl  ground,  .hewn"  do  not  mean  that  the 
ludf.  ha.  an  arbltrarj  pow.r  In  th„  re.pc>t.     It  la  Imperative,  not  dii- 

iTrr^tJ".  '''".'•""  •"  "?'  "■"  •P>'"™"°"^  McDonaal?" .  P.ter.„„. 
n  C.  B.  7BB;  note,  to  .rctlon  142  (2)  ;  kv  nl.o  note,  to  .rctlon  100 
«.  to  around,  on  which  defence  «hoold  be  allowed. 

Om  iMh  Tanaa,  ata.— See  note  to  aertlon  100. 

™cl,?/i;!I°*  "'•»»«"«*'■.  CI.t».-"In,„edl.telr"  mean,  "within 
TOCh  time  a.  la  reaionably  requhite,"  srnonymou.  with  "forthwith"  a, 
10  which  We  notes  to  section.  24  and  91;  Stroud  865. 
Sec  Rule  30  as  to  whut  the  notice  must  contain. 


With- 
(Irnwal  of 
(It-ffnot*. 
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Ilm.i04.  '"*•  ^  defendant  who  has  filed  a  notice  disputing  tlie  claim 
may,  hy  notice  to  the  clerk  at  least  six  days  Iwfore  the  sittings 
at  which  the  action  may  be  tried,  consent  that  judgment  be 
entered  against  him  for  any  amount,  and  the  clerk  shall  imme- 
diately notify  the  plaintiff  thereof  by  registered  post,  and  there- 
upon the  plaintiil  shall  be  entitled  to  have  judgment  entered 
by  the  clerk  as  by  default  for  such  amount  and  the  costs  neces- 
sarily incurred.     10  Edw.  A'll.,  e.  32,  s.  102. 

KotlM.— All   noUcM   required   by    this   Act   must  bo  in  writinit: 

**  ^"t  llx  Dsja.— TMi  meana  clear  dayi :  note>  to  aectlou  100, 

lauaadUtalr  HoUfy.— See  notes  to  section  101,  and  to  sec- 
tion 20  (2). 

A«  br  DefsBlt.— See  notes  to  section  08.  Under  section  98  the 
clerk  can  only  enter  jodament  by  ilefsult  after  tile  return  day  of  the 
suuimnna.  l.'udor  this  section  lbs  judiment  may  auparently  be  entered 
M  soon  as  the  defence  is  withdrawn,  thou«h  the  return  day  may  not 
have  arrived:  see  Turner  y.  Lucas,  1  O.  R.  023;  Heaman  y.  Scale,  2a 
Or.  278.    For  form  of  notice,  see  No.  122. 

Hl^nifV  ""■  ^^^"^  "  defendant  or  garnishee  hi:  c-ten  the  clerk 
notice  that  he  disputes -the  claim,  or  any  other  notice  of  which 
tlie  plaintiff  should  be  informed  before  the  trial,  or  wliere  it 
becomes  the  duty  of  the  clerk  to  give  notice  to  any  party  to  an 
action  of  any  defence,  admission,  judge's  order  or  other  "matter 
of  which  he  should  be  notified  before  the  trial,  the  notice  shall 
state  the  place  and  time  of  the  sittings  of  the  court  at  which 
the  action  is  to  be  tried.     10  Kdw.  VII.,  c.  32,  s.  103. 

Be«Biaitea  at  Ifotloea.— All  notices  reqnire.1  by  the  Act  must 
he  in  writiiiK:   section  82;    and  must  be  registereil ;   Rule  78. 

^™"  <"  l"*-  The  judge  may  at  any  time  and  on  such  terms  as  to 

™SirT'  ^''^  »■"'  "tlierwise  as  to  him  may  seem  just,  amend  any  defect 
or  error  in  any  proceeding;  and  all  such  amendments  may  be 
made  as  may  be  necessary  for  the  advancement  of  justice, 
determining  the  real  question  raised  by  or  depending  on  the 
proceedings  niid  best  calculated  to  secure  the  giving  of  judg- 
ment according  to  the  very  right  and  justice  of  tlie  case.  1°) 
Edw.  VII.,  c.  32,  s.  IM. 

Amendment   of   Claim — Sep   notes   to  sections    H:)  and    07. 

„  .  •*"'«»'"«t   b»   ItriUac   omt   or  Addlnc   Parties.  —  See 

Kiile  .b>.  and  notes  to  sections  07  and  104. 
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Amamdaemt  of  Dafemoe. — Wlitre  thf  defendant  has  omitted  to  S«c.  105. 
■et  up  a  statutory  defence  under  «.  113,  he  may  he  allowed  to  amend : 
Coburn  v.  CollinB,  5«  L.  T.  «1 ;  Hayward  v.  Lely,  5fi  L.  T.  418.  And 
If  the  plaintiff  is  allowed  to  amend  his  claim  the  defendant  is  entitled 
almost  ap  of  right  to  set  up  any  defence;  Klmsby  v.  Harriso-..  17  V.  It. 
424:  Brunnlng  v.  Oldham,  75  L.  T.  002;  Hogaboom  v.  MncCulIoch.  17 
P.  R.  377. 

Amendments  slioiiM  b*?  allowed  to  either  party  at  any  stage  of  the 
proceedings;  section  IW ;  if  it  can  be  done  without  injustice  to  the 
other  side;  and  there  is  no  injustice  if  the  other  side  can  he  com- 
pensated in  costs;  and  the  fact  that  it  causes  a  mere  hanlship  is  not 
sufficient  to  prevent  the  granting  of  leave  to  amend:  Williams  v. 
Leonard.  Ifl  P.  R.  544.  17  P.  R.  7.T :  Building  &  Loan  Assn  v.  Poaiw. 
27  O.  R.  476,  but  an  amendment  will  not  be  allowed  where  it  would 
deprive  a  party  of  any  right  of  claim  or  defence,  e.g.,  where  a  plaintiff 
seeks  to  set  up  a  claim  that  since  the  commencement  of  the  action  has 
been  barred  by  a  Statute  of  Limitations:  Weldon  v.  Neal,  10  Q.  11.  D. 
.31M;    Lincaster  v.  Moss.  15  Times  47«. 


Trial 

105.  Where  a  trial  is  to  be  had  the  defendant  slmll  on  theJudftemay 
day   named    in   the   suninion^,  eitlier  })er(',mally  or  by   ii«;ent,  ^""'m?"!/ 
appear  in  the  eonrt  to  answer,  and,  on  answer  being  made,  tliefcti'-nor 
judge   shall,   witliout    further   pleading  or   formal   joinder  ofJKiff. 
issue,  proceed  in  a  summarj-  way,  to  try  the  action  and  give 
judgment;  and  if  satisfactory  proof  is  not  given  entitling  eitlitr 
party   to  judgment,  he  mav  nonsuit  the  plaintiff.     10   Edw. 
VII.,  c.  32,  8.  105. 

Cues  In  whleh  a  THal  is  to  1m  Hftd.— As  to  the  man  ler  in 

which  the  cases  to  be  tried  are  to  be  set  down,  see  sections  lOtJ  and  IM), 
and    Rule  77. 

As  to  the  aijpointment  of  the  times  and  places  at  which  courts  are 
to  be  held,  see  section  10. 

Parties  Shonld  Appear. — It  is  not  usnul  to  strike  out  a  cause 
when  the  parties  do  not  appear  at  the  first  call;  that  is  if  the  court 
has  not  been  sitlijg  for  half  nn  hour,  or  lonjter,  after  the  hour  ap- 
iminted  for  the  court :  tliey  an-  commonly  '  put  a*^ide  for  the  present.' 
or  placed  nt  the  'foot  of  the  list;'  but  the  practice  in  different  courts 
varies  in  this  particular.  At  one  time,  it  was  held  that  no  one 
but  a  barrister  or  attorney  could  appear  for  another  in  division  courts; 
hut  the  statute  now  permits  "any  pirson  "  not  prohibited  by  the  judge 
to  appear:  section  110  and  notes. 

The  Day  Hamed.— Reliaaya.— The  trial  cannot  take  place  on 
Sn«cla.v.  judicial  acts  on  that  day  being  void  nt  omimon  law :  but  pro- 
eeedings  which  are  not  of  a  judicial,  but  merely  ministprial.  charncter 
taken  on  Sunday  are  not  void:  2  Cokes  Inst.  2tl4.  2(Wi  ■  and  see  /?e 
Cooper.  .-  P.  R.  200:  R.  v.  Winsor.  10  Cox  C.  C.  30.".  322.  Other 
holidays  tlian  Sundays  are  not  rfiV«  non  iHriiUrux  and  nnv  judi<inl  or 
other    proceeding   may    lawfully    be    taken    on    them:    Foster   v.    Toronto 
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18  N.  B.  R.  102 ;  £*  p.  Cromer,  12  Can.  Cr.  C«i.  330. 

The  court  will  take  Judicial  notloe  that  a  certain  daj  waa  Sundaj  • 
Wharton  on  Et.  3rd  Ed.  a.  330. 

'■*■•  "k^U  "j  tk«  A««<m.— It  ia  the  duty  of  the  jud»e  to 
try  the  cauae  and  live  judgment;  ace  aectiona  141144,  and  notes 
thereto,  aa  to  jury  caaea  and  alao  the  followinj  patea.  H  aatiafac- 
lory  proof  ia  not  given  entitling  either  party  to  Judgment,  he  may  non- 
BUit.  If  the  ludge  haa  heard  both  sidea,  and  ia  of  opinion  that  the  de- 
fendant haa  proved  his  defence,  he  ahould  give  Judgment  for  the  defend- 
ant. When  a  rase  la  being  tried  before  a  judge  vithont  a  Jury  he 
«hoald  hear  the  whole  eaae,  and  not  give  Judgment  until  all  the  evidence 
haa  been  heard.  It  ia  different  when  a  caae  la  lielng  tried  with  a  Jury; 
in  which  caae.  If  the  judge  ia  of  opinion  that  there  la  no  evidence  to  aub- 
mlt  to  them,  he  may  withdraw  the  case  from  their  consideration.  If  the 
Judge  ia  wrong,  the  caae  must  go  bacli  to  a  Jury  for  a  new  trial :  Baker 
v.  G.  T.  Ry.  Co.,  11  A.  B.  08;  Pryor  y.  City  Ollicea  Co.,  10  Q.  B.  T>. 
.jm.  ■'  When  a  judge  tries  a  caae  without  a  jury,  his  poaltlon  is  very 
diiterent.  He  has  to  decide  the  tacts  ns  well  as  the  law:"  Macdonald 
r.  Worthington,  7  A.  R.  584.  If  he  is  wrong,  a  Court  of  Appeal,  in 
appealable  cases,  may  reverse  him  upon  the  facta  or  upon  the  law 
but  they  would  have  no  right  to  reverse  the  verfict  of  a  Jury,  when 
there  waa  proper  evidence  to  submit  to  them:  Johnson  v.  Provincial 
Ins.  Co.,  27  C.  P.  464;  Dublin,  Wlcklow  ft  Weiford  Ry.  Co  v  Slst- 
','J^-  5  •*'"'■  '"'"■  '"*"■  Metropolitan  Hy.  Co.  v.  Wright.  11  App.  Cas. 
1.12:  SeatoQ  v.  Sheridan,  12  T.  L.  R.  28B:  Spencer  v.  Jones,  13  T.  I, 
R.  174;  Webster  r.  Fteideberg,  17  Q.  B.  D.  736:  Commissioner  of 
Railways  y.  Brown,  13  App.  Caa.  133 :  Hampson  v.  Guy,  64  L  T.  778 
Ferrand  v.  BIngley  rx)eal  Board,  !56  J.  P.  277:  Brown  v.  Commissioner 
of  Railways.  1.1  App.  Cas.  240;  Australian  Newspaper  Co.  v.  Bennett 
1804.  A.  C.  284:  Brisbane  v.  Mnrtln,  1804,  A,  C.  240:  Dallas  v. 
G.  W.  Ry.  Co.,  57  J.  P.  B84:  unless  the  evidence  so  strongly  prepon- 
deratoa  in  favor  of  one  party  as  to  lead  to  the  conclnaion  that  the  Jurr 
in  finding  for  the  other  party,  have  either  wilfully  disregaided  (he 
evidence,  or  failed  to  undetatai.d  and  appreciate  it :  Conneeticnt  Mutuil 
.  l°'~^-  "■■  *'»»"■■  fl  App.  Cas.  656:  Aitken  v.  McMechnn,  isn.'i 
A.  C.  .aO;  see  Bray  v.  Ford,  1806,  A.  C.  44. 

The  Judge  may  in  any  case  postpone  tlic  trial,  whether  It  Is  being 
tried  with  or  without  a  Jury :  section  100. 

As  to  the  distlnrtion  between  eases  tried  by  a  judge  and  t-asi-s 
tried  by  a  Jury,  aee  Morrow  v.  The  C.  P.  R.  Hy  Co  21  A  R  14'J  • 
Taylor  v.  Smith,  1803,  2  Q.  B.  65.  ... 

Ja<»  Ibr  lupaet  Sabjeet  Ibttar  of  A«t««a.— The  judge 
may  In  hia  discretion.  Inspect  or  order  the  Jury  to  inspect  any  property 
or  thing  ctmcerning  any  question  which  may  ariae:  Con.  R.  265,   2fJ7. 

If*T  Ifonaolt  tha  Pl«lnU«.— The  Judge  rony  nonsuit  the  plain- 
tiff, even  against  his  will,  e.s.,  in  Jury  cases:  section  IM.  In  otlier 
cases,  if  satisfactory  proof  is  not  given  to  the  Judge  entitling  either 
party  to  Judgment,  he  may  nonsuit  the  plaintiff :  section  105.  Giving  n 
lUrrni  .•onstniction  to  these  w.irds,  the  judge  mnv  possess  n  larger 
power  to  nonsuit  than  the  Judges  of  other  tribunals.  But  it  Is  sub- 
mitted that  the  judge  ahould  not  nonsuit  unless  there  is  no  evidence  upon 
which  five  reasonable  men  might  find  a  verdict  for  the  plaintiff:  Ryder  v. 
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VVombwell,  L.  B.  4  Ex.  32,  38;  Giblin   v.  MoMuIUn.  L.  R.  2  P.  C.  8m.  106. 
317:  Steward  v.  Touoc.  L.  R.  5  C.  I'.  122.  128;  Daniel  v.  Metropolitan 
By.  Co..  L.  R.  5  H.  I*  4.1;  Jackson  ▼.  MetropoIitHn  Ry.  Co.,  3  App. 
Cm.  193 ;  Avery  v.  Bowden,  «  E.  A  B.  953,  974 ;  Moore  v.  Connecticut 
Mut   Ufe  Ins.  Co.,  6  S.   C.  R.  B44. 

Formerly  a  juds«  on  the  trial  of  an  action  in  the  division  court  had  no 
power  to  direct  the  Jury  to  bring  in  a  particular  verdict :  Re  Lewia  v.  Old, 
17  O.  R.  611 ;  Cowan  v.  AflSe,  24  O.  R.  358;  or  to  direct  the  jury  to 
answer  any  questions  of  fact  stated  by  him  for  the  purpose :  Be  Jones 
V.  Julian.  28  O.  R.  601.  But  under  62  Vic.  c.  11.  s.  9  (now  section 
144),  the  judge  may  now  in  proper  cases  direct  a  nonsuit  or  dismiss 
the  action,  if  in  his  opinion  there  is  no  evidence  in  support  of  the  plain- 
tiff's case  which  ought  to  be  submitted  to  the  jury;  and  he  may  do  so 
either  at  the  close  of  the  plaintifTs  case,  or  after  hearing  the  whole 
evidence,  or  after  verdict,  if  he  has  reserved  his  decision  on  the  appli- 
cation tor  a  non-suit :  see  also  notes  to  sections  130  and  144. 

The  judge  ma/  n  >w  under  section  144  (2)  direct  the  jury  to 
answer  any  questions  oi  fact  stated  to  them  by  him  and  he  may  even 
after  the  jury  have  rendered  their  verdict  direct  a  nonsuit  or 
dismiss  the  action:  Re  Johnston  v.  Knights,  IS  O.  L.  R.  248;  or  enter 
such  judgment  upon  their  answers  hm  he  may  think  proper:  a.  144  (2). 
Tht  judge  also  has  power  to  determine  the  law  and  direct  the  jury 
thereon:  s.  144  (3). 

In  a  case  to  which  a  municipality  is  a  party  and  the  jury,  if 
selected  in  the  ordinary  way  (i.e.,  as  directed  by  s.  133)  would  be 
composed  of  ratepayers  of  such  municipality,  the  judge  has  authority 
•■ither  before  or  at  the  trial,  to  dispense  with  a  jury  and  direct  that 
the  issues  shall  be  tried  and  the  damages  be  aseessed  without  a  jury 
section  133   (5). 

The  judge  is  bound  to  hear  the  whole  of  the  plaintiff's  evidenoe  and 
he  cannot  non-suit  a  plaintiff  on  counsePs  opening  address  to  the  jury  ■ 
Fletcher  v.  London  &  N.  W.  By.  Co.,  1892.  1  Q.  B.  122;  sec  Brearley 
V.  I-ondon  &  N.  W.  Ry.  Co.,  15  T.  L.  R.  237. 

A  non-suit  should  not  be  granted  on  a  motion  for  a  new  trial  on  a 
ground  which  if  raised  at  the  trial  could  have  Ijeen  cured  by  antend- 
meut :  Clarke  v.  Barron.  6  A.  R.  300.  No  more  inflexible  rule  has  ever 
obtained  in  the  courts  than  that  you  shall  not  raise  a  question  after  a 
trial  which  has  not  been  raised  at  the  time,  which  question,  if  it  had 
been  raised,  could  have  been  answered  by  evidence  on  the  other  side- 
Victoria  Corporation  v.  Patterson,  1890,  A.  C,  615,  610. 

In  an  action  of  contract,  a  plaintiff  may  be  nonsuited  as  to  some  or 
one  of  several  defendants,  though  judgment  by  default  has  been  entered 
against  the  others:  Benedict  v.  Boniton,  4  U.  C.  R.  06;  McNab  v.  Wag- 
stuff,  5  U.  C.  R.  nSS;  and,  if  a  joint  contrnrt.  the  nonsuit  to*  those 
defending  would  enure  to  the  benefit  of  those  who  did  not  defend-  per 
Robinson,  C.J.,  at  p.  97  of  4  U.  C.  R. ;  see  also  Commercial  Bank  v. 
Uughes,  3  U.  C.  R.  361;  4  i:.  C.  R.  1«7:  Reritt  v.  Brown.  5  Ring  7 
McNab  y.  WagstaBF,  5  U.  C.  R.  588.  If  a  defendant  mores  for  a  nou- 
Bint  and  afterwards  examines  witnesses,  the  nlaintiff  is  entitlol  to  any 
benefit  which  he  can  obtain  from  the  defendant's  evidence:  Brock  v 
McLean,  Tay.  R.  308:  Allen  v.  Carey,  7  E.  &  B.  403.  A  plaintiff  may 
be  non-suited  on  an  interpleader  issue:  Bryson  v.  Clandlnan,  7  U.  C.  R. 
198.  There  may  be  a  nonsuit  after  payment  of  money  Into  court  • 
Gutteridge  v.  Smith,  2  IL  BI.  374;  or  aft^r  plea  of  tender:  Anderson  v 
Shaw.  3  Bing.  290:  Onkes  v.  Morgan.  8  C.  L.  J.  248 
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8k.  106.  Formerly   the  plaintiBf  might  elect  to  take  a  Dim-suit  at  any  time 

biUtrv  the  (Ii'ciHioii  was  reconled ;  but  the  lirovwion  to  thnt  effoct  in  tlie 
Kettion  120  in  the  formfr  stntiitp  1b  now  omitted  and  the  plninlifl  can- 
not now  insist  on  a  nonnult,  nor  can  the  judge  nonsuit  the  plaintiff  t-s- 
iTpt  under  the  conditions  mentioned  in  section  105,  i.e.,  thnt  "  satia- 
fiietory  proof  is  not  Riven  to  the  jiidjte  entitling  cither  party  to  judR- 
rnt>tit."  If  the  evidence  Hhews  thnt  either  party  Is  entilied  to  judgment 
it    must   hv  given  accordingly. 

Where  the  judge  gave  judgment  agnin«t  the  deft-ndnnt  ot  the  trial 
on  n  mimmuiiB  iHsueil  as  to  the  plaintiff  hy  a  wrong  nnnie.  no  amend- 
ment having  been  made  at  the  trial,  a  nonsuit  was  onlercd  with  costs: 
pvr  Fnrbefl,  Co.  .7..  Miller  v.  Flewelling.  17  V.  I,.  T.  L'0."j. 

The  effect  of  a  nonnuit  is  that  partiefi  are  left  in  the  anme  position, 
except  as  to  itwtK.  as  if  the  Huit  had  never  been  rommenced.  Of  courne 
Judgment  of  nonsuit  entitles  a  defendant  to  his  costs  unless  otherwise 
itrden-d:   see  section   170    (2). 

A«  to  judgment  of  nonsuit  on  application  for  a  new  trial,  see  sec- 
lion  123   (yi   and  notes  thereto. 

AdJoammcBt  of  TrIaL—Adjournment  in  ordinary  cases:  ». 
109;    in  garnishee  oases;  g.  ItB. 

Xo  power  of  adjournment  is  conferred  in  cases  where  steps  are  pre- 
scrii)ed  to  be  taken  without  reference  to  the  hearing,  na.  for  laatance, 
application  to  change  the  venue  under  section  77  (2)  ;  applleation  for 
renewal  of  sumnuma  under  Rule  7,  and  application  for  jury  under  sec- 
tion 131.     See  section  101)  and  notes  thereto. 

Order  in  106.  The  clerk  shall  place  all  actions  in  wiiith   the  sum 

Si'.^'t.^be  Bought  to  be  recovered  exceeds  $100  at  the  foot  of  the  trial  list, 

tried.         aiid  the  jiidpe  shall  in  such  actions,  unless  an  atrreeinent  not  to 

Evidence    appeal  has  heen  signed  and  filed,  as  ])rovided  hy  section  lot. 

dolrn!*''*'"  *^^^  ^***'"  **'*^  evidence  in  writing,  and  leave  Ihe  same  with  the 

clerk,  but,  in  the  event  of  an  application  for  a  new  trial,  it  shall 

fie  forwarded  to  the  judge  hy  the  clerk  f<tr  tlif  purposes  of  tlic 

application.     10  Edw.  VIT..  c.  33,  s.  lOfi. 

The  Trlftl  U»t.— Suits  for  amounts  excelling  $100  must  1^ 
placed  at  the  foot  of  the  list.  I'nder  the  provision  of  s,  140,  the  clerk 
is  to  prepare  two  lists  headed  "  The  .Tiidge'H  List."  and  "  The  Jury 
List."  In  the  jury  list  and  judge's  list  all  c-asea  wliere  the  ainotiiit 
claimed  does  not  exceed  $100  shall  be  entered  first,  and.  subsequently. 
all  cases  in  whicS  flie  amount  exceeds  JlOO  shall  be  entered  in  tli>- 
order  in  which  they  were  received  by  the  clerk  for  suit.  Ajipeal  cases 
from  justices  of  the  peace:  see  notes  to  ss.  125-130,  are  to  be  entered 
nt  the  foot  of  the  (non-jury)  list.  TJiere  should  also  be  a  judgment 
debtor's  list:  see  a.  lOO.  The  Huts  must  h*^  divided  into  and  ruled 
with  theae  headings:  (1)  The  number  on  the  list  (to  be  staled  cons>- 
rutiveiy);  (2)  the  year  number  of  the  aummons;  (3)  the  style  of 
enuse;  <4)  the  nature  of  (he  subject  of  the  action,  whether  for  tort, 
or  in  replevin,  or  an  interpleader,  or  n  judgment  aummons,  etc.;  (.') 
the  amount  claimed  (if  any);  (fi)  the  judgment,  or  order,  or  disiiosi- 
tion  made  of  the  case   by  the  judge.     Theae  lists   can  conveniently  Iw 
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kept  ill  II   bonk,  wliivli  will  form  ii   rtfonl  of  tln'  biisitn'SM  lioiip   nt  ciiHi   Stc.  107. 
silting   of   iho   court. 

Evidence  In  wrlti&c. — Whcru  tlicri-  ia  no  aRPfomcnt  not  to  uppt-iU. 
11  19  iiuperatlvG  on  the  judgt'  to  take  down  the  evidtncc  in  writing.  Ag 
iIk-  i-oiirt  oil  appfHl  nmy  nfii«i- tonmsidrr  any  qiiestmn  imt  ralMwl  bi'forc 
the  jmlgp  iH-low,  it  is  Buggostt-d  that  the  notes  of  evidence  should  be  as 
full  as  po.-isible  and  should  comprise  not  only  the  evidence  of  the  wit- 
nesses, but  all  points  of  law  and  all  questions  respecting  the  receptioil 
or  reJMtion  of  evidence,  and  the  decision  upon  any  motion  for  uou«uit,  or 
otherwise,  ariBing  at  ilio  trial,  as  fully  as  notes  are  usually  taken  of 
trials  at  niii  priuit :  »«■  Willinnis  v.  Kvans,  I-  II.  Ill  Kr].  rA7  ;  It  v 
London    (.lutlge),    7    L.   T.   It3i, 

As  to  agreement  not  to  appeal,  wee  notes  to  section  107.  The  omis- 
sion to  take  down  the  evidence  would  not  invalidate  the  trial  of  the 
rause:  Bank  of  Montreal  v.  Statt.n.  1  C.  L.  T.  68;  Sullivan  v.  Francis. 
IS  A.  K.  V2\.  Section  125  (c)  makcM  the  provi«ion8  tif  this  section 
fipplieable  to  inleri)bnder  idsucs;    and  a.  l'jr>    (n)    to  garnishee  cases. 

The  appellate  tniirt  miRht  dispense  with  the  judge's  notes:  Morgan 
V.  Davies.  .1  C.  I'.  I).  LtKI.  And  the  judgment  of  the  diviglon  court 
might  be  upheld  <in  other  grounds  than  those  on  which  it  proceeded : 
Chapman  v.  Knight.  ."»  C.  I'.  D.  »>8;  hut  costs  might  !«■  refused:  I'age 
V.  Austin.  7  A.  U.  1:  (Jiirrett  v.  Roberts.  10  A.  R.  (ITiO:  see  further 
notes   to   s.   125. 

Forms   of  Oaths   to  Witnesses  at  trial.  No.  30    (ii)-(d). 

Porm   of   Atfirmation    of   \Vitne«.s,   No.   .?0    (e). 

Form  of  Oath  of  Interpreter.  No.  :^0  (f). 

Forms  of  Oaths  to  Jurors.  Xo.  Hit   (g).    (h). 

Form  of  Oath  of  officer  retiring  out  of  court.  No.  .TO    (i). 

Form  of  Onth  of  officer  when    jury  retires.  No.  30  (k). 

107.  An  appeal  plmll  not  lie  if,  before  tlie  eommenceinent  of  i'«rties 
tlie  trial,  tliere  is  filefl  with  the  clerk  an  agreement  in  writing  "'^^ 
n<it  to  appeal,  signed  by  tlie  parties,  or  their  agents,  and  the  tff  p'piS. 
judge  shall  note  in  bis  minutes  whether  such  ngreenient  was  so 
filed  or  not,  and  the  minute.*  sha!!  be  conclusive  evidence  npon 
that  point.     10  Edw.  VII.,  r.  32,  s.  li>:. 

Appeal. — The  clausp:^  regulating  appeals  under  this  xVct  will  be 
found  in  sections  125  to  120  and  the  general  law  hearing  on  the  same 
in  the  notes  to  those  sections. 

Before  the  Oon&menoemeBt  of  the  Trial.— The  "commence- 
ment of  the  trial"  is  a  term  of  ftomewliat  uncertain  meaning.  Tlie  trial 
would  certainly  have  commen-'cd  if  the  jury  had  been  sworn:  or  in  n 
case  tried  by  the  judge  if  any  .■vidence  had  been  glv?n  whether  oral  or 
titherwise :  see  U.  v.  Gibson,  10  O.  R.  704. 

Asreemeiit  in  Writing.— The  agreement  must  be  "in  ^rritinfj" 
and  duly  signed  and  "  fiU-d  tritk  Ihr  oii-rl-"\  Davidson  v.  Head,  IS 
C.  L.  T.  2riO:  34  C.  L.  .T.  415.  The  conditions  mentioned  are  essential  to 
Iirevent  an  appeal:  Smith  v.  Jones.  22  Q.  R.  W  .'WH  ;  .lohris  v  IVilllamn 
lf>04.  1  K.  B.  flOO. 
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It  10«.  The  mrrrment  nraw  be  itriKl  by  the  partlet  or  their  aientn.    The 

ureement  ae  ii»en  In  the  forme  would  not  Interfere  with  the  rlfbt  of 
either  perty  to  epply  for  a  new  trial,  or  to  tale  any  other  proceeding 
which  he  would  be  entitled  to  take  In  an  ordinary  caae,  except  ap- 
pealinf. 

The  notlnr  by  the  iudfe  of  the  ilfnlnf  of  the  a«reement  la  made 
coaolarire  evidence  of  the  «Hn»  of  the  ajreement.  No  appeal  could, 
therefore,  be  entertained  Jben  iuch  a  note  had  been  made  by  the  Judge. 
Appllaa  to  Imtor»to«*»».— Thla  aectlon  appllea  to  Interpleader 
proceedlnia:  eeo  aectlon  125  (b) ;  and  alao  to  samUhec  proceeding.: 
■.  125    (a). 

I'rcjce.'d.  108.  If  on  the  day  named  in  the  summons  the  defendant 

in«  in  oaM  j^j,  m,^  appear,  or  sufficiently  excooe  his  absence,  or  if  he 
3^"™"'  neglects  to  answer,  the  judjie.  on  proof  of  due  service  of  the 
appsar.  ,^,„n,onB  and  particnlarp,  may  proceed  with  the  trial  in  his 
abrence,  and,  except  where  the  plaintiff's  claim  is  for  unliqui- 
dated damages  in  case  of  the  personal  service  of  the  summons 
and  of  detailed  particulars  of  the  plaintiffs  claim,  the  judge 
may  in  his  discretion,  give  judgment  without  further  proof. 
in'Kdw.  VII.,  c.  82,  3.  108. 

U  Ho  Haclooia  to  Aaawar.— The  defendant  ehonld  make  it  a 
point  to  be  at  the  court  not  later  than  the  hour  filed  for  openl"*  '"« 
sittiiipi.  for  if  proper  service  of  the  mmnions  h»s  been  elTertefl.  the 
judge  may  proceed  in  his  abeence. 

JWcmomt  riauil  mm*  Oomel«aiT».~The  policy  of  the  law 
i.  that  there  should  be  only  on,,  trial  of  a  cause,  and  thM  a 
vrdict  or  judgment  should  not  be  disturbed  nnleaa  i<  <*■■'" 
appears  to  be  wrong:  Hooper  V  Ohriatoe.  M  O.  P.  121.  P» 
Richard..  C.J..  Arpln  ..  Regina.  14  S.  C.  R.  736;  Hril  '^K™"'*?;  « 
A  n  157;  White  v.  Smith.  28  N.  S.  R.  5.  But  see  Tl>' Jf'"'l',.B'^«''; 
»■  Mercantile  Ins.  Co.  v.  Tourville.  25  S.  C.  B.  177.  in  which  the  court 
sllowed  «n  appeal  on  a  mere  queation  of  fact  againat  the  concurrent  Bnd. 
inga  of  two  court.,  on  a  ...lllclently  clear  ca.e  being  m«le  out  to  the 
appellate  court.  The  appellate  court  may  draw  Inference.  •;"<■"'  "f 
thoK:  of  the  trial  judge  from  fact,  that  are  not  really  in  diapute  Booth 
r.  Moffatt.  11  Man.  T..  B.  25. 

Where  at  the  trial  two  of  the  defendant,  failed  to  prea.  their  defence 
and  jndgment  was  given  again.!  them,  but  not  entered  unHl  judgment 
wa.  Anally  given  against  a  third  defendant,  their  .ubjequent  ■PPll""?" 
to  dinnlH  the  action  was  refuaed  by  the  judge,  on  the  ground  that  the 
lime  aUowed  them  for  moving  for  a  new  trial  commenced  to  run  from  the 
trial,  and  the  divi.ional  court  held  that  there  waa  no  appeal :  Kinoarrt  v, 
Tew.ley.  27  O.  R    308. 

See  also  caw.  cited  in  notes  to  sectiOD.  123-125. 

If  there  wa.  no  provLlon  for  granting  new  trial.  In  the  divi.l.<i 
™un..  »  power  wonld  exi.t  In  such  court,  to  do  «> :  K;J^  "?': 
IS  r  C.  «.  308 ;  G.  N.  By.  Co.  v.  Mowwp.  17  O.  B.  138,  per  JeTvta.  C  J. 

pf0^  mt  9«e  Serrla*. — Formeriy  judgment  could  only  lie  ,.«tered 
i,,  def..ttt  .«   «  persona!  survlce"  Mug  =•—•!<■■   '■•■■■'  'he  pre~-  — ■■— 
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liai  clianjnl  tlic  words  '  iwpioDal  8<Tvki>  •  t.,  •  du..  «rrvict."  and  now  a«  lot 
evi'O  where  the  anmniona  haa  not  l>p,.n  pcraonall.v  .erved.  su.h  aa  on  a 
e  aim  for  Iraa  than  »15.  under  seotion  hi.  the  plaiutll  need  not  prove  hia 
elaini.  Aa  t»  "proof  ot  due  wrvlee "  aee  notea  to  aeetlou  87  'I'lje 
plointiBT  must  prove  his  claim  in  an  n<'tion  tor  "  unli.iuldnt.'d  dniii- 
nies  as  to  which  see  notes  to  aection  IB.  It  is  provided  that  in  all 
eases  esei'pt  where  the  claim  is  for  unliiiuhliited  danniltes,  the  judge 
nuiy  ■■  in  hia  discretion  "  jive  jucljnirnt  without  further  pro.if.  The 
asual  practice  is  to  exercise  the  diacretion. 

109.  'I'lii.  jiidtt,,  i,i,|_v  ,i,lj„iini  111,,  tiial  of  an  nctimi,  wlietlier juduemay 
it  is  hcinj;  tried  with  or  witliout  a  jurv,  to  pennit  either  party  ?^'"1"" 
(c)  summon  witnesses  or  to  produce  further  prnnf,  or  to  serve  ore™!^"'"' 
give  any  notice  necessary  to  enable  liim  to  enter  more  fully  into 
his  CIS,'  or  for  any  cause  which  ihc  judce  thinks  reaso'nahle. 
upon  such  conditions  as  to  payment  of  c.isis  and  admission  of 
evidence,  or  otherwise,  as  to  him  inav  seem  just,     in  Kdw  \II 
c.  .1-i,  s.  1(19. 

,  *•"'.  A'J''""  U»e  Tri«L— The  judji'  Ims  n  wide  discretion 
under  this  .cclion.  It  shoulil  be  ccn^ised  esc.|it  when  an  adjourn- 
nient  woiihl  work  an  injustic...      If  th.-  power  of  adjournment  hail  not 

been    ivinferri.||   by   .tiitute.   it    is   .loiiblful   if   it  could   1 sercisid  ■    R 

V;  .Murray.  'S!  V.  C.  R.  1.14 :  R.  v.  0.  W.  Ry.  Co..  .TJ  r.  C.  R    iiflfl;' 
I-orhcs  V.  Michiffnn  Ceiitrnl  Ry.  Co..  oq  .\,  «.  .-..s^ 

'•■'»■■'"»  Tp»«1.— It  Is  aiibuililnl   that  lea.  i,   rei|iilreil  for  poat- 

> '«  "  '""'  "'   'lie  division  court  tloiii  nt  Xiti   />,in...     The  parties 

innnol  always  anlieiinite,  without  plendinits  or  illsioverv,  nil  tl videnre 

lliat    aia.v    Is-    requirnl.    and    the   Hon   Hives   the   juiine    full    power   to 

adjourn  f„r  further  proof  or  to  enable  the  parties  to  serve  such  notices 
to  admit  or  pnaluce,  or  other  noticea.  as  wil;  cause  all  the  facta  to  be 

fully  brouBlit  out.     No  order  ni be  servi^il,   unless  bv  diriMio,,  of  the 

juiluc 

.V  irlal  will  not  he  postponed  at  .Vi.i  7'nin  until  after  the  trial  of  an 
indictment  for  perjury,  in  a  matter  relatmg  to  the  cause;  .I.,li„,t„ii  v. 
Wardle.  :i  Howl.  .WO. 

.\  trial  was  put  olT  he<aiise  , terial  witness  was  previ'iited  fimii 

Bttendind  by  fraud  of  fl pposite  pariv:  Tin ind  v    Tlnwson    1  (•    \I 

k  R.  700.  ■  '  "   * 


T.n.,  or  OoHajtl,„.-Wh,  re  ,he  def,.,„l.„|t.  „|,pli„|  ,„  „„„. 
is.ne  the  trial,  and  their  defence  wn.  of  a  doubtful  character,  and  thev 
niiitht  ha.e  examined  a  witness,  who  was  111.  ,(,  6cnc  rs-.  the  court 
refused  the  |«..t|i.nn.nient.  ■a,;-],!  <oi  ■•ondition  that  nionev  be  pii  I  jo'. 
■oiirt;  Bank  of  Hamilton  v.  Stsrk.  13  p.  R.  IM.T  It  la  not  unusual  to 
rr..|uire  the  party  appiyine  to  admit  s..me  iuntteT<  „f  formal  proof- 
Rn.wn  V    .Murray.  4  I..  A  U.  Kill;  „„d  whatever  term,  the  judite  thinks 

'""'    '"">    '' 'li"»-.l.    but    .sin .us  tioiis    ,.„ii„„t    l„.   ,mp„„.,|. 

.\iiostroii|t    ..    .\rmsrr,.nii.    4   O.    \V.    N".   i:nii.      ni»    liscretion   in    il,  < 

res|.i...t  slioiil.l  I Mn-isiil  ri'n.soiiublv  iiii.l  not  cat>ri"i..u«lv  ■  se  ■  now  « 

1.1  s.ction   HO    12,  ■'  ■  " 
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APPLICATION    TO    POSTPONE    TRIAI,. 


If  A  pcraon  a)lov«  a  witneit  to  leave  tbe  couDtry,  koowlnt  that  bts 
Fvidencc  li  material,  a  postpooement  maj  be  refuted :  Solomoti  v. 
Howard,  12  C.  B.  403.  A  judge  bai  a  discretion  tu  refuiiDg  the  post- 
pooement of  a  case,  notwlthstandins  the  absence  of  a  witness :  Turner 
r.  Meryweatber,  7  V.  B.  201.  A  trial  will  not  be  postponed  where  a 
witnen  Is  In  defendant's  employ  and  lie  has  neglected  to  subpcraa  hitu 
ill  time  and  allowed  'lim  to  leave :  Wright  v.  M'tJufhf,  4  C.  B.  N.  S.  441. 
Unless  an  endearoar  '.  been  made  to  procure  the  attendance  of  a 
witness  a  postponem^ir  ..ill  l>e  refused:  Ward  t.  Wilkinson.  2  F.  ft  F. 
1T3.  If  a  witness  irpt  nut  nf  the  wuy  by  pluliitift  a  trial  will  tt>' 
postp»ne4  ou  appV'  .  of  tic feinluiit :  Duberty  v.  Gunning,  Penk*>. 
07.  If  witnetta  is  .  oE  the  country,  and  it  does  not  appear  that  thtr*' 
is  a  likelihofHl  irf  ms  n-tuming,  the  ptistponennMit  will  be  refused: 
n.  V.  D'Bon,  1  W.  HI.  51,1.  Somctiniptt  the  npplicntion  will  bt-  re- 
fused if  the  party  applying  htw  conducted  himself  unfairly,  or  has 
been  the  cnnse  of  any  improper  d«>lny :  Suunilcrs  v.  Pitmnii,  1  B.  & 
v.  ;t.1.  The  illiw^s  of  defendant's  attorney  wn«  held  a  good  cause  frr 
postponing  a  trial:  Tiayley  v.  Oruiit.  Raycr.  *W;  but  not  where  coun- 
sel was  unprepared :  Colebrooke  v.  Dobba.  It  Burr,  131U.  A  party 
should  apply  at  once,  otherwise  he  might  havt-  to  i»y  the  costs  of 
the  opposite  party  in  prepHriiig  for  trial :  see  T)aW  v.  Ileald.  I  C.  & 
K.  .114;  Wiinl  v.  mii-kcr.  .".  M.  &  **.  .'177.  The  party  obtaining  an 
adjournment  on  payment  of  costs  should  takt  tneaTis  at  once  to  havi' 
.■ostB  tnxnl:  Waller  v.  Joy.  10  M.  &  W.  *»;  Bregu  v.  Ilofigson.  4 
r.  It.  47;  but  he  may  abandon  the  order  without  being  liable  for  otht-r 
than  costs  of  the  application:  Allen  v.  Mathers,  9  P.  R.  477.  When 
application  ia  made  on  the  unninrl  of  the  absence  of  n  witii-'ss.  it 
ia  not  enough  to  show  that  the  witoeta  is  material,  and  may  aad  pro- 
bably will  givf  important  eviilfiiee,  or  to  swear  that  his  evidemv  wiH  V' 
material  and  necessary,  without  showing  that  it  will  assist  the  ^>ase 
of  the  person  making  the  application :  Kerr  v.  The  G.  T.  Ry.  Co..  4  P 
R.  :WW  :  rii.nanioii  v.  W.>o<imen  of  thf  World.  4  O.  W.  N.  1042.  W 
HptHTB  V.  Th«-  O.  W.  Ry.  Co.,  «  P.  R.  170.  it  was  held,  ia  an  actton 
for  personal  immTj.  that  the  inability  properly  to  calculate  the  doni- 
iiges  to  the  plaiiitiff,  owinf  to  suflk'lent  time  not  having  elapsed  from 
the  receipt  of  tbe  injury,  wa*  a  sufficient  ground  for  postponing  th<^ 
trial :  see  Frwer  t.  Undon  Street  Ry.  Co..  29  O.  R.  411 ;  26  A.  R.  MS. 
The  judge  may.  under  this  section,  adjourn  the  Xering  of  a  cause  from 
the  regular  sitting  of  the  court  to  his  chambers,  within  the  territorial 
Hmits  of  the  division ;  and  such  adjournment  of  the  hearing  of  the 
eaoae  is  in  effect,  if  not  objected  to  by  the  i-arties,  an  m4ioumment  of 
the  court  to  hear  thnt  caui»e:  Re  Burrowes.  18  C.  P.  48«. 

An  application  to  postpone  ihe  trial  on  tbe  ground  ot  the  absence 
of  a  material  witness  is  usually  gran'  d  when  the  application  app-arn 
reasonable:  Stevens  v.  Esling,  2  F.  ft  F,  130;  Youldon  f.  London 
Guarantee  Co..  2  O.  W.  N.  1135;   Neville  v.  Eaton.  2  O.  W.  N.  14.12. 

Where  the  defendant  swore  he  was  a  ne<»««iry  and  material  witness 
on  hi^  own  behalf,  ojid  that  it  would  be  unsafe  in  his  sttite  of  health  To 
travel  from  Ottawa  to  Winnipeg,  it  was  held  that  tlie  trial  should  noi 
have  been  proeeeded  with  in  his  absence:  Sdiulti  v.  Wood.  0  S.  C.  R 
RSTi;  but  the  party  applying  must  show  due  diligence  cr  the  application 
may  be  refused.  Slewarr  v.  Chidstoiie,  7  Ch.  D.  .W4;  op  he  ni;iy  h- 
or<)er.'.t  to  pay  the  costR  of  it:  McHonald  v.  McMillan,  22  Or.  302; 
but  wliere  due  diligeiiee  liait  Ite.n  hud.  the  costs  will  be  niadp  cost=  I'l 
the  cause :  Brown  v.  Porter.  Knox  v.  Porter,  11  P.  R.  250.  See  Lydnll 
V,  Martinson.  5  Ch.  I>.  780.  .\n  iipiilii-.aiiin  to  postpone  the  trial  may 
be  made  in  chamhers.  before  the  hearing. 
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ptrtj  ipplyiiii  mar  bt  ordfml  to  pay  ill  co.ti  that  Im,  bn-n  lnoiipr«i 
'  o'  r'f."*.!"'  "°  ""■  ""' :  '■•'■''•"  >•■  ManlnnoD.  5  Ch.  n.  TSO;  Smith 
k.  •  '  ,  "■  '"■  "'■""  °  P""'  ''•■  """lie  dlUient  rnompu  to 
=  i'.'V  »"°''"-  "•»"■  'I'""!'!  >»■  I"  the  cnu,,.:  Brown  v.  Portor.  U  P 
R.  250.  Swuritr  may  Iv  order«l  for  th,.  whole  or  pnrt  of  .lalrn:  Bank 
«.^  J  «,»•  *'"J;  ."  '"•.  "■  2>3:  but  appllcnll.m  m„„  be  iip.mp.ly 
made:  McMillan  v  Mvl>on»M.  22  Or.  302.  Wb.re  a  trial  I.  :-„,pon,d 
Wllbout  coats,  and  a  •..ttloment  i>  afterwnrdi  arrived  at.  It  la  beyond  the 
l»wer  of  the  jud,,  to  amend  hi.  order  by  ordering  payment  of  coat.: 
Noonnn  v  Banli  of  B.  N.  A..  10  C.  L.  T.  93.  Se..  »l.n  Stewart  v  Glad- 
•tone,  T  Oh.  n.  .104.  and  ..iber  ea.e.  cited  .up™. 

Abaalaalai  .Jrdar.  Where  an  ,.r,l,.r  wa.  made  for  the  imm- 
ponemrat  of  a  trial  ,.i,  payment  of  n.,t>.  it  was  held  that  the  defendant 
wa.  at  liberty  lo  abandon  it  without  burnt  liable  for  other  than  the 
cost.  ,.1  Ibe  applifution:  -Mien  v.  Mather..  II  I'.  H.  477. 

Wltk  a  Jmry.— It  was  evidently  intended  to  remove  any  doubt  aa 
to  the  pow.r  „f  til.-  judite.  hi  ,■:,.,.,  wh.'r,-  n  Jury  i.  suinmoni-d.  to  ndjoum 
"'  '"'J'-  ""'•  • I'"""  "<i  »  party  al.plyini;  for  ndjouriimeni  the  pay- 
ment of  the  fee.  of  Jurymen  who  may  be  required  to  return  on  another 
flay  :  see  R,  v.  Hart,  4S  \'.  0.  R.  1. 

In  (irocock  V.  Ediar  Allen  «  Co..  Limited.  4  O.  \V  N  140(1  it 
waa  said  that  even  iiie>eusable  delay  of  th-  pnrtv  applyint  doca  not 
over-ride  the  principle  that  "  a  fair  trial  is  ubove  all  other  consider- 
ationa."  and  tho  parties  applyin,  ou»ht  not  to  be  deprived  of  "rea- 
sonable fagilitte.  tor  mnkinc  out  their  difeiice "  (Feriuaon  V.  Milll- 
can.  11  O.  L.  R.  ad),  and  the  trial  waa  postponed  for  a  limited  time  ■ 
n  „ 'Li'""!?'""  '■  Bobertson.  12  P.  R.  140 :  Seivewrljht  v.  Lees.  » 
»    S:.  ^•'""'■le-  12  P.  R.  p.  254;    Perkins  v.  Fry.  10  O.  \V. 

R.  954,  cited  in  Wilkinson  v.  Hamilton  Spectator  Co..  2  O.  \V.  N.  644. 

A  judge  may  consider  it  eipedient  for  the  intereats  of  Ju.tic.  that 
the  irial  of  a  cauae  should  be  postponed  :  yet  w><  be  wiilini  to  conMer 
It  Jnat  to  impoK  on  the  taxpayer,  of  a  c^Minty  fke  payaent  of  jury  fa«a 
In  such  a  caae,  and  by  thia  netion,  it  i,  autaiitted,  l»  i.  empoivepMl 
to  impoee  the  payment  c<  auch  fee.,  aa  well  ■•  other  eoata.  on  the 
PMty  mokiiMt  the  application. 

A  party  ia  whoK  favor  the  postposenvnt  ia  unated.  haviu  acted 
dpon  It.  or  taken  advantaie  of  its  provirion..  is  bound  by  Ma  teem,  and 
cannot  repudiate  any  part  of  it;  Gri«a  v.  I>icken«)n.  7  Dowl  S*) 
Oiraud  V.  Austen.  1  Dowl.  N.  s.  TO) ;  Kmi  r  i<imB,.ndB  7  Q.  B  2S9  ' 
MeKenzic  v.  Stewart.  10  V.  C.  R.  634. 

So  that  if  •  party  obtained  a  postponoment  on  paynunt  of  coats  be 
would,  unlraa  ke  abandoned  the  order,  be  bound  to  pay  tb-m  for  be 
could  not  take  the  beoelit  of  the  order  without  its  Innikra  ;  Richordson 
V.  Shaw.  0  P.  R.  296 :  see  also  Martin  v.  Mcdiarle^    25  f*    C  R.  ?79 

. The  word.    ■  upt>n  payment  of  cosl."  in  Hie  section  of  the  old  Act 

"•»>■  held  to  lie  words  of  agreement,  not  men-  words  of  .vwlition  and 
eae«it,.,n  may  be  issued  upon  an  order  in  these  word*  ■  Stnarr  v  Bran- 
ton.  !l  p.  ](.  nm.  The  wordinB  in  the  present  sc«i.>n  i«  cbaMed  but 
the  principle  of  the  above  mm-  would  seem  to  be  applicabl.-  t,  th.  latter. 

A  jaite  could  op-i.  0  lin  iin  order  for  adj..ornraent  (nna>d  by 
iimaeif.  or  evon  rescind  it  before  it  was  act-d  on.  upon  hi.  *i«™-rlB|t 
mat  he  had  mini-  it  itudverrenilv  ..,.  1.,,^  h*r—  x-i—v-'md  -  -  — --^ 
by  "  "  " '■ 


my  perversion  or  .■or,  ealineut  of  facts,  or  from  the  miaconcpptlo 
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Sw.llO.  hU  iMirr  of  th*'  liiw  or  fa<-t«:  Hhaw  v.  N'lt-krnion;  Olllcxplp  v.  Ntckt-rNon. 
7  I",  r.  It,  .Ml :  HiiBh<>i  r.  FlfW.  ft  P.  U.  127.  Bui  «ft»r  an  orilcr  him 
ti«'cii  innile  aiul  artfil  ii|n>u  tli«  Jii<)|p  canoot  makf  an  itnlfr  var.vlD|  it : 
Xoonan  v.  Baok  of  B.  N.  A.,  10  C.  L.  T.  IW. 

Mo  lunc  aH  an  nrdfr  ataniN  imrpvfrMK)  It  will  Ih-  rmuiiiwI  (hat 
neither  parrr  in  diHallafled  with  it:  Mall  t.  Bn>wn.  :{  IV  R.  SKt. 

Klioiild  thiTP  Im>  any  ohjectlun  (o  the  mo<l»>  uf  ntmitlyinc  witli  the 
•■rdvr  appltcatluD  ■hoiilil  tH>  made  tu  the  Jtidxe  who  iiiBd«  It  fur  correc- 
tion:  Rtna  V.  OraQCf,  4  1*.  It.  180. 

Whtre  eonwnt  la  flven  to  tlif  niaklnit  of  an  order,  audi  wiuat-nt 
-annot  Ix-  arbitrnrib'  withdrawn:  Harvey  v.  L'roydon  Tolon  Uural  Sani- 
tary Authority.  26  Ch.  D.  240. 

Whomay  HO.  A  Imrrihter  nr  ?olii'itoi'  or  any  other  pt-rson  not  pro- 
»"w  t  ''*'•''*'''  V  *'»'  '^itlge,  ma.v  Hi)p<'ur  nt  the  trial  or  liearing  of  an 
inal.  ai'tion  ha  npent  for  arty  party  thereto.     10   Kilw.  VII.,  o.  ^2, 

-.  no. 

Wko  ^lar  Appear. — 'flic  wonln  "  nny  pprwon  "  nr<>  wide  enoiijth  to 
Include  the  rase  ttf  a  woman  aiipearinji  on  Iwhalf  of  another  perxm ; 
Duck  V.  Bates.  12  U.  B.  I>.  711 ;  Stroud,  37;  aee  Beri'»ford-Hoi>e  v.  Hand- 
Imrtit.  2.*I  (J.  II.  I>.  70.  But  the  judji*  ciuinot  ilir^'l  it  rouiiael  fee  to 
be  tanil  in  oontented  ciihch  under  aet-tion  171  uml  Rule  W.  unleaa  bupIi 
agent  In  n  bnrrJMti'r  or  aolieitor:  Rult>  5.1.  A  mamlnmua  will  lie  to 
eomp4'l  «  judge  to  hear  an  ucent,  unleaa  he  be  a  person  whom  the 
judge  hita  rightly  |troliibit<Hl  under  section  110:  R.  v.  A«aew(ment  Tom. 
of  St.  Marv  Abb-.tli*  Ken«ington.  IfiOl.  1  Q.  B.  37.T  On  thia  lub- 
jeet  we  Tohbett  v.  Ihidaon,  15  Q.  1*.  IW«;  iioten  to  Mertion  1*15;  wi- 
hIho  Lord  V.  IIhII.  H  C.  B.  627;  Uiu\»h  v.  Blaekwell.  5  C.  B.  583; 
CoteN  V.  riftviK.  1  Camp.  485.  A  party  may  appear  in  liia  own  b<'hnlf 
and  be  ii  witiieMn  in  the  niune  tiHt:  t'ohbett  v.  HndNon,  1  R.  &  B.  11; 
DavlB  V.  Canada  Parmer'n  Mutual  Inn.  t'o.,  ."W  V.  C.  R.  452;  but  n 
plaintiff  <'r  defendant  will  not  be  heard  in  hia  own  rn»e  after  roiiUKel 
Iiaa  nddn-waed  the  eoiirt :  Newton  v.  <'liaplin.  10  C.  11.  350;  nnd  a 
barrifiter  1"  in  no  better  ponilion  tliaii  any  one  ela^-:  Ih. 

Where  defendants  appear  at  the  trial  hy  different  cuunael  it  ia  a 
matter  for  the  diacretlon  of  the  jndge.  to  lie  exereiaed  nnder  all  the  rir- 
MiniRtances  of  the  eaae,  whether  more  than  one  ought  to  be  allowed  lo 
nddresB  the  jury:  Ni»*>ol  -ti  v.  Brooke.  lI  Kr.  2i:t:  or  to  croaa-exaniine 
a  witneaa:  Walker  v.  McM.llan.  «  S.  t'.  U.  241. 

'riie  agent  nmy  u'.-t  (rt  such  in  n  eauw  and  ax  ii  witnetiH  as  well: 
ItavJa  V.  Canada  M.  F.  Ina.  Co..  :«>  l'.  C.  R.  452,  but  see  remarks  a«  to 
impropriety  of  aurh   a   eourae:    /ft. 

An  agent  or  M.iiicit.ir  retained  for  the  conduct  of  an  action  has  not 
imiilie<l  authority,  after  judement  In  favor  of  bia  client,  to  enterlnto 
an  agreement  on  his  iM-half  to  pontpone  execution:  Irf)vegrove  v.  White. 
L.  R.  tt  C.  r.  440;  gee  Butler  v.  Knijht.  I,.  It.  2  Kx.  112.  A  c*>unsel  ..r 
solicitor,  generally  speaking,  haa  authority  to  bind  a  client:  Strnusa  v. 
Francis,  L.  R.  1  Q.  B.  3711;  Wilwui  v.  ('orp.  of  llur..n  and  Bruce.  11  ('. 
I'.  4.'S:  Bntwn  v.  Blaekwell.  2«  C  P.  4.1;  M<N.dy  v.  Tyrrell,  n  V.  R- 
;tl4:  Matthews  v.  Munater.  20  Q.  B.  P.  141  ;  Vardon  v.  Vardon.  *)  <i.  U- 
7.10;  Mcllonald  v.  Field.  12  I'.  R.  213;  Armour  v.  Kilmer.  2S  O.  It. 
rtlK:  Lewis  V.  Lewis.  45  Ch.  P.  281:  ITuddersfieM  v.  Lister.  1805.  2 
Ch.  27:i:   Wilding  v,  Snunderson.  1W>T.  2  Cli.  't"A:  see  iiowe\er  Wutl 
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V.   riHrk,  12  r.   I{.  a.'Ul;  Ktr>kpa  < 
McUiiffbllD.    IT   O.    R.   4i*n. 


r^rham.  4  T.  L.   R.  '.VK';  Haiii|ilf  t.  Sm.  111. 


0»  Otfc*-*  »•»••».— Willi.'  nc.  MiM-  iitlit-r  thi <-<.rtiii„|  barrl«- 

t.-f  or  »«ihi'ii..r  nil)  nit.vcr  ffi-n  or  diHlmrw-niftitM  in  n>iiiiortfoii  with 
iH-tioni.  Ill  til..  Hiiiin-iiii'  f.r  tVniiity  it  Surniffflli*  ('mnt.  rlif  «l«»v<'  p..>c. 

rion    Tv,H,gtii/..f    Mif    rifht    »f   n    i -ttrofcttHioiinl   iifeiit   tit   W   .riiiiluytil 

by  any  imrty  tn  nn  Hi-tlun  In  (lir  ilirliiinn  miirt.  niitl  vucli  njtiMit  cnn 
(ImibtlfBN  rt-i'ovfr  (luantutn  ttirruit  f«ir  liin  work  iiritl  fi»'rvii-<K:  hm- 
(iTffac  V.  Ri'i>rr.  Hi'.  It.  H8:  VirlnnilT  v.  Rililolli,  43  L.  T.  MX 

Bwti.m*  ]•_•«  niid  127  of  th.-  f..riiii'r  ntnliitp  w.Te  an  fulloWM ; 

]2rt.  Any  ihthoii  may  apppar  at  the  trial  or  hearlns  of  any  camw. 
matter  or  prwtfdinit  an  aRpnt  and  advocate  for  any  party  lo  iiny  mirh 
PHiiw,  matter  or  procewUnn  in  the  Dlvliiiun  Coiirtn.  except  wlii-re  pro- 
hihired  tinder  the  next  Mt-tioii. 

127.  The  judge  or  at-tinir  jiulge  niiiy.  wherever  in  liis  opinion  jimtk-e 
Bppeant  lu  ri-Quire  it,  pri-v.-Mt  any  person  from  appearinK  at  tiie  trial 
or  hearing  of  any  caitiM',  matter  or  pro^'wdlng  In  the  Court,  nn  iment 
and  advocate  for  nny  party  or  partien  to  any  mirh  cauw.  iimrier  or  pro- 
ceeding. 

rnder  tiie  'lid  Mection  127  it  would  np|ieiir  a  judge  conld  even  refuse 
to  allow  a  barrifier  or  xoliriior  to  appear  in  a  diviiioD  court  caiw  an 
"agent  or  advocate:"  U.  v.  Marylelune.  CC,  114  Sol.  .lour.  4."H»;  but 
the  proper  omstmction  of  the  present  Hectlon  110  would  iteem  to  be 
that  tlie  prf»hibition  has  reference  only  lo  the  wtirtlH  "any  other  per- 
Min."  and  do  not  extend  to  a  barrinter  or  wdicitor.  But  a  barrister  or 
milicitor  who  bringH  liiin-u-lf  within  the  proviHioiiM  of  section  217  would 
be  liable  to  the  p4>nnltii'H  rherein  mentioned.  The  power  is  not  given 
to  prohibit  generally  but  a  particular  periun.  nt  the  trial  or  hearing 
of  an  action. 


Tender  and  Vayment  of  Money  into  Court. 

111. — (1)   If  tlif  defendant  desires  tn  plead  a  lender  before  I'lca  i.( 
action  of  a  sum  of  ninnty  in  full  ?ati'faetion  of  the  plaintiiFs Jj'"^^'' 
claim.  lie  may  do  so  un  tilinjsr  his  defence  with  the  elcrk  at  leapt  mem  »f 
MX  days  iM'fore  the  day  appointed  fnr  the  trial,  and  at  tlie  same""!'^*''"'^ 
time  payinjf  into  crmrt  the  amount  mentioned  in  tlie  defence: 
and  notice  of  the  defence  and  jiayment  shall  be  forthwith  Pent 
by  the  clerk  to  the  plaintiff  by  registered  poet,  or  delivered  at 
his  u.sual  place  of  abode  or  business. 

{•i)  The  plaintiff  slmll  l»e  deemed  to  have  accepted  the 
money  in  full  satisfiiction  of  his  diiini  and  all  proceedings  in 
the  action  shall  lie  stayed  unlepp,  wiiiiin  thre<'  days  after  the 
receipt  of  notice  of  the  payment,  he  signifies  in  writing  to  the 
clerk  his  intention  to  proceed  for  his  claim  nntwithstanding  such 
defence,  in  which  case  the  action  shall  proceed. 

(3)  If  the  plaintiff  does  not  give  the  notice  mentioned  in 
8ub-i?ection  2  the  money  shall  be  paid  to  him  less  $1  to  be  paid 
over  to  the  defendant  for  his  trouble. 


Amount 
tendered 
to  lie  «• 
CfptM]  un- 
i^u  plain- 
tiff give- 
notice. 


When 
jilaintiff 
doeM  n<  it 
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(4)  The  im\ffL'  may  allow  the  plaintiff  to  give  the  notice  to 
the  clerk  after  the  expiration  of  the  said  three  days  on  such 
terms  as  to  him  may  ?et!iii  just. 

(o)  If  after  tender  ami  payment  into  court  the  plaintiff 
proceeds  witlt  tlie  notion  and  does  not  recover  more  tlian  the 
sura  paid  into  court,  he  shall  pay  the  defendant  hi?  costs, 
charges  and  exiwnses,  and  the  amount  tlieroof  may  be  paid  to 
the  defendant  ont  of  the  money  so  paid  in,  or  may  be  recovered 
from  the  plaintiff  in  the  same  manner  as  money  payable  under  a 
judgment:  but,  if  the  plaintiff  recoverp  more  than  the  sum  paid 
into  court,  the  full  amount  paid  info  court  shall  be  applied 
towards  the  eatipfaction  of  iiis  claim,  and  judgment  may  be 
given  against  tlie  defendant  for  the  residue  and  costs  of  th? 
action.    10  Edw.  VII..  c.  3*?.  ?.  111. 

The  seciion  (128)  in  tlie  former  statute  limiled  the  application 
of  it  to  actions  for  "  debt  or  contract "  only,  and  did  not  extend 
to  actions  of  lort  or  dnmnffes :  but  the  wonls  above  quoted  are  omitted 
from  the  present  section,  and  there  is  nothing  to  prevent  its  provisions 
from  inrliiding  cinima  for  flamnjtes  for  torts,  in  accordance  with  the 
more  recent  decisions;  see  the  leading  case  of  Berdan  v.  Greenwood.  3 
^  xcb.  D.  251 :  Whalen  v.  United  Telephone  Co.,  13  Q.  B.  D.  f^7 ; 
Eraser  v.  Bel],  13  S.  C.  it.  546;  O'Neil  v.  Ilobbs.  20  O.  H.  487. 

Payment  Into  Court  and  Denial  of  Plalntlffi*  Claim. — The 

history  of  the  practice  as  to  payment  into  court  is  to  he  found  in 
the  case  of  Berdun  v.  Greenwood,  supra;  in  which  it  is  stated  by 
Thesiger,  L.J.,  that  "  no  predelictiona  in  favor  of  old  theories  of 
inconsistent  records  should  induce  us  to  preclude  defendants  in  actions 
from  saying  and  doing  that  which  as  prudent  men  before  action  they 
might  reasona'bly  say  and  do;  namely,  say  that  they  entirely  deny  a 
person's  right  to  sue  them,  yet  pay  or  ofifer  to  pay  a  sum  of  money 
the  price  of  peace  and   for  the  prevention  of  further  litigation." 

This  case  practically  overruled  Spurr  v.  Hall,  2  Q.  B.  D.  615 ;  see 
also  Potter  v.  Home  &  Col.  Ins.  Co.,  cited  in  the  report  in  Spurr  v. 
Hal!,  aupra;  Henaell  v.  Davies.  ]SJ«.  1  Q.  B.  367.  So  the  defendant 
may  generally  in  any  action  for  the  recovery  of  money,  pay  money  into 
court  and  also  deny  the  plaintiff's  right  of  action:  Ilawkslev  v.  Brad- 
•haw.  5  Q.  B.  D.  22,  3()2 ;  Harper  v.  Davis.  10  Q.  B.  D.  70;  and  he 
may  likewise  deny  the  plaintiff's  claim  and  also  plead  tender  before 
action  and  pay  money  into  court :  Pavid  v.  National  Assurance  Co., 
16  P.    R.   116. 

At  Least  Six  Days. — See  notes  to  rh.  TO,  112. 

Bj  Whom  Tender  Mut  be  Made.— The  tender  need  not  be 
made  by  the  debtor  himself;  it  is  sufficient  if  made  by  his  agent  or  aer- 
pant,  and  a  lender  made  by  an  agent  at  his  own  risk  of  more  money  than 
Is  given  to  liira  is  good:  Reed  v.  Goldring,  2  M.  &  S.  86. 

To  WHom  a  Tender  Mut  be  Blade.— A  tender  to  a  person 
authorized    to    receive    payment   is    8u(fici«'nt :    Goodland    v.    Blewitt,    1 
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Camp.  477;  Kirtun  v.  Bnfthwaite,  1  M.  &  W.  ;U0.     So  n  tender  tu  a  S«c  111. 
aninaKini:  clerk  tboujrh  he  had  received  orders  nut  to  accept  it :  Moffat 
V,  ParaoDS,  5  Taunt.  307.    So  if  ho  refuse,  saying  he  had  no  innttuctiona: 
Finch  V.  Boniug.  4  C.  P.  D.  143.  pir  Coleridge.  CI. 

Where  a  solicitor  gends  a  letter  lo  demand,  and  the  debtor  make« 
a  tender  to  him,  it  i^  a  good  lender,  unless  the  solicitor  disdaiiiiH  his 
mthoriiy  at  the  time;  and  if  the  solicitor  la  absent,  a  tender  to  a  clerk 
tt  his  office  is  sufficient :  Wilmot  v.  Smith,  3  C.  &  P.  45;i ;  Kirton  v. 
Braithwaite,  1  M.  &  W.  310.  But  without  any  previous  demand  a 
tender  to  the  managing  clerk  of  the  plaintiff' .s  solicitor,  who  disclaims 
authority  to  receive  it.  is  not  sufficient :  Bingliam  v.  Allport,  1  N.  &  M. 
3!t8:  Watson  v.  Iletherington,  1  C.  &  K.  36.  A  tender  to  the  solicitor 
of  tJie  plaintiff,  so  long  as  ho  remains  such,  is  gooil :  Crozer  v.  Pilling, 
4  B.  &  C.  20:  Moody  v.  Tyrrell.  6  P.  R.  314.  So  also  a  tender  if 
made  to  a  person  in  the  office  of  pla'ntilFs  solicitor  to  whom  (. -fendant 
was  referred  by  a  clerk  in  the  office,  and  who  refused  the  tendei  only  na 
being  too  little,  without  showing  who  that  person  was :  Wilmot  v.  Smith, 
tupra.  A  tender  lo  a  person  in  a  merchant's  place  of  business,  who 
npitenred  to  1m>  conducting  it.  is  good,  though  in  fact  not  instructed  to 
receive  money  :  Barrett  v.  Deere.  M.  &  M.  2IX).  It  is  otliorwiM-.'  wlicre 
payment  is  not  connected  with  plaintiff's  huginess,  but  quite  colioteral 
to  it:  Sanderson  v.  Bell.  1!  C.  &  M,  304.  Where  money  was  Itroucht  to 
plaintiff's  house,  and  delivered  to  his  servant,  who  appeared  to  (,''>  >wt!i 
it  to  his  master,  and  returned  saying  his  master  would  nit  t;ike  (i, 
it  was  held  to  be  evidence  from  which  a  tender  might  be  inferred:  Anon., 
1  Esp.  349.  A  tender  of  a  partnership  debt  to  one  of  several  piirtneis  is 
L'ood :  Douglas  v.  Patrick,  3  T.  R.  683.  If  a  man  is  indebted  to  Beveral 
persons  in  different  sums,  and  when  they  are  all  together,  tcuders  Iheiii 
one  gross  sum  sufficient  to  satisfy  all  their  denmnds.  which  they  refuse 
to  receive,  insisting  on  more  being  due,  this  is  a  good  tender :  Black  v. 
Smith,  Peake,  KS.  But  where  a  party  hiis  sepiiriitc  demands  for  unequal 
sums  against  several  persons,  iiri  r.ff.r  of  one  sum.  for  the  debts  of  all, 
will  not  support  the  defence  that  a  certain  portion  of  this  sum  was 
tendered  for  the  debt  of  one  :  Strong  v.  Harvey,  3  Bing.  304.  A  tender 
to  an  executor  may  be  good,  though  he  has  not  proved  the  will,  provided 
he  afterwards  proves  the  will  and  takes  upon  himself  the  burthen  of 
administration :  Add.   on  Con.,  7th  cd.,  134. 

A  tender  of  part  of  one  entire  debt  is  inoperative :  Dixon  v.  Clarke, 
5  C.  B.  365. 

Mode  of  BlakiitK. — A  tender  to  be  strictly  legal,  should  be  made 
in  legal  coin:  Polglass  v.  Oliver,  2  C.  &  J.  l."».  unless  it  is  otherwise 
provided  by  the  instrument  creating  or  evidencing  the  debt :  Bradburu 
V.  Edinburgh  Ins.  Co..  5  O.  L.  R.  657.  Up  to  $10  it  may  be  made  in 
silver:  inid  to  2'ki  in  Cfipper :  U.  S.  C.  c.  25.  ss.  10,  11.  Bank  notes 
are  a  good  tender  if  not  objected  to:  Wright  v.  Reid,  3  T.  R.  554; 
Tiley  v.  Courtier,  2  C.  &  J.  16,  note   (c). 

A  tender  made  in  the  form  of  a  cheque  in  a  letter  is  good  when  no 
objection  is  made  to  the  quality,  but  the  quantity  of  the  tender,  and  if 
the  letter  contain  a  request  for  a  receipt  to  be  sent  back,  it  does  not 
vitiate  the  tender,  it  not  being  a  conditi'.u :  Saunders  v.  firnhiim.  (low. 
Ill;  J<mrs  v.  Arthur.  8  l>owl.  442;  but  see  Blumberg  v.  Life  Interests 
Cor..  1807.  1  Ch.  171;  1808.  1  Ch.  27. 

-in  offer  of  money  by  a  debtor  to  a  creditor,  and  a  request  by  the 
latter  for  a  day's  delay  before  receiving  it.  on  account  of  an  necident, 
are  not  a  tender  and  a  refu»al  of  the  money,  and  do  not  discharge  the 
debtor:  Jenkyns  v.  Brown,  j4  Q.   B.  503. 
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TKNMMIi. 

K  illcl  not  npiicnr  that  If  tlii'  riartv  »-ii.  «in in.  .  P""' "M  i,  tlint 

til  Iki  iIiii.    iV  1      '  ,  ""  '■  ""'■  ■'  '■■"P-  ■•''.     But  »lii.re  more    a  daimeil 
V    sriii.h    1.    I,     i'J."  ">;'■'"""'■>•  <"   i"-'"l"cp  th,  m.M.-  traderfd-    Wait 

i.  ..Viiirit^rr:"?,,,,;".''-! ,;;.":  '•i'T-Tr'-,"",'-'' '?;  ■'"" """ 

>o  h,.  ,HK.k,t  «itl,  a  vii.,v  of  p„in„,  „,„  |,i»  nook,,   b^ikto  nar  £7     " 

.„■>  ,.   l^  "  !'""'■  '•■"»  ' "■<"'»f  'hnt  he  will  pav  lilm  «o  mi  T 

Brt    t  out  the  or«i  tor  \nve,  the  room,  and  Iho  ,„„„„■  ■„  „„,  pri,l„c° 
tM     ..  la  Bono.  ,t  ,,  no  tondar;  Uatherdale  v.  Swenpatone.   'l  O    &  ? 

not  niwaaary  to  pri.vi-  t'l,.  nxait  .urn  :  Dictinson  v.  Shp...  4  E«p  OS 
l„n  J      ,!°  '"'  '■'■'■<>»'"  "illi   th.'  amount  of  i,  in   hia  pookpt   i 

rrM  tor  aa  d  it  waa  of  no  usp.  aa  it  wa»  too  lati-,  and  lliat  the  df'itor 

Danka  "T./  -'Tt'l  r"™"°"  """i*  ""=  "■"''"■  '■"»  «°"'' ^  El  part. 
■l?r  \v",  V  •  *;.'"  "f  ■  ""'■  »'""  "'■■>"'>l<i»  V.  Allan.  10  r.  c.  li 
.i.K).  \V,.,trrn  .l.aV.  Co.  r.  .Mcl,™n.  29  I'.  ('.  R.  r,7.  Wli.ri.  on  t.  nd.i 
ng  p„.v,„™,  of  mono-  duo  upon  a  mortgago.  a  oooip  wa.  Joq  liro, 
and  the  plamtilt  did  not  oljort  „n  that  ground.  l,„t  gavo  a  Uifforon  re". 
BOO  for  retuaing  the  mone.v.  hold  a  goiaj  tender:  LiAridgo  v'  U,"v  > 
L'.  L.  IC.  404:  Fee  also  I.lado  v.  Slorgan.  2:i  V.  V.  r,n. 

..in.  oo,  of  wl,  o  "       w',:i^^.l''J.,T»"r, '■'■•■'•••';■••■  """/"'  »/  "'- 
"■I"  !(•  uikt    riic  ±_if,  i(,.)in  V.  .Tamos.  4  B.  &  Ad. 


TKMti:i{.  ggr) 

M";  lint  a  tnndtT  of  n  hinrt-r  mini.  i-MniiriDK  cIijiiik.'.  is  n..t  n  s.hh1  t.-n-l.-r  B«.  111. 
..f  II  Binnllor  simi :  Ilobin«on  v.  4'o.»kp.  C.  Tniint.  fKttt :  n-'tt-rlH'*.  v  Diivi- 
:i  fnmp.  70.  A  t.'iul^r  ..f  £2  fo  pay  CI  l.K  ffcl..  is  t'o...!.  if  tho  pluinriff 
iihjfijts  Im  ri'ii'iVf  It  niiiy  ln'cnua*>  he  ifi  i-ntitl.'d  to  n  Inrgi-r  «iim,  lunl  imt 
»n  the  itroiind  tlint  In-  line  no  diBiKt.' :  Ciulinaii  v.  r.uhlnK-k.  ,"  H.  \  It 
:.'SI).  Til.,  ■i.'f.'niliint  r.w.-.l  fins.  (Ifmnn.lf<i  by  tli.'  iittornt-y  for  ],\h 
rnvlitor;  Iw  wiit  ii  mini,  wlio  laid  dcmti  mi  tiic  ilcsk  mir  Imi'nlri''t  fiii<| 
fifty  Hovrn-ijjns.  out  of  wliifli  lir  i|i'«iptM]  tlu-  nttorncy  to  take  the  prin- 
i-il'iil  and  intcn'Mt.  hut  tin'  ntlonii-y  n-fiiscd  to  d.,'  no.  imlrss  a  xliop 
)M'i-oniit  dii.>  from  plaintilT  to  Hr-f.^n-Iaiit  wtis  fix.'d  nt  u  rrrtain  nmoiiiit 
Held  II  Kood  tf-nd.'r  of  tti.-  flOS:  H-viuis  v.  Rrvs.  f.  M.  &  \V  r.Ofi-  sf^t- 
also   flritt.m   V.   >r.<-H.  7  Cli.   I>,  S.'!!l. 

Deui»Bd  of  a  Receipt.— (J oiiiK  witl.  niom-v  in  Iniml  t<.  iriaki'  n 
tpiid^r  and  dpniandinn  whcllu'r  ttn>  creditor  iins  a  ivc-ipt  «tariip.  mid 
mTivinu  an  answer  in  tlu-  noRative,  bnt  not  olTerinu  tin-  monov.  »a- 
fiNd  n..t  a  t.-n<I.T :  Ryder  v.  Townspnd.  7  D.  &  U.  lilt.  A  tpndor"  i;-  imt 
pood  if  arconipanipd  by  a  dcmnnfl  for  a  rffPipt  in  fnll  of  all  d.-maiid-j- 
r.riffith  V.  Ilodites.  1  r.  &  P.  410:  or  wlicrf  n  riTfipt  wn«  d.*niaiidHd 
that  thf  fliiia  tc-ndeml  was  rli.'  halancf  due:  llighnm  v.  Baddelv.  P.ow 
21.1.  Bnt  if  thf  rreditor  refnsp  to  rccpivc  the  money  on  accumt  of 
more  heina  dne.  he  cannot  nfterwards  object  that  n  n-oeipt  was  d.-. 
mnnded :  Ilidinrdson  v.  .Tnckfwm.  8  M.  &  W.  '2i)R.  Where  ihe  wrnds 
of  a  lender  were.  '■  l  ..flor  y.)ii  £7  lOs.  8d.  its  the  balance  .,f  f.^".,  niid 
reqiieHt  a  re<eipt  in  fnll."  it  was  held  invalid  a»  lieinjr  eonditi.in.il : 
Foord  V.  N'oil.  :•  IhiwI.  N.  S.  «17.  A  tender  of  ii  quarter's  rent,  eoiipl.^1 
with  a  deniflnd  of  a  receipt  to  ii  particular  day.  the  contest  between 
the  pnrties  lielnK  whether  one  or  two  quarteia'  rent  wan  due.  is  not  a 
valid  tender:  Finch  v.  Miller.  5  C.  R.  428:  hut  the  demand  of  a  rpceii)t 
simply  for  the  amount  of  money  tendered  does  not  invftlidnte  the  tender: 
Lockriddo  v.  I-acey.  ."tO  T'.  C.  R.  404. 

In  Blacb  v.  Allan.  17  C.  1'  "t8.  Richards.  C..T.,  said:  "As  to  ten- 
der, the  later  cases  ijeem  to  la,\  .wn  where  there  ia  anythinn  equivocal 
in  the  condu<t  of  the  party  to  in  the  tender  is  made,  it  is  n  queBliun 
of  fact  for  tlie  jury  to  decide  wnethrr  the  tender  be  nbsolnte  or  condi- 
tional, nnd  whellier  the  party  dispenses  willi  the  |>roduclir>n  of  tlir 
money  or  not."     See  also  Tohey  v.  Wilson.  43  1".  i'.  R.  Xiu. 

Under  Protest. — A  tender  of  the  full  amount  demanded  under 
protest  ift  good :  Manniujt  v.  I.unn.  2  C.  &  K.  13 :  Scott  v.  T'xbridKe  Jk 
Rickmanswortli  Ity.  Co..  I..  It.  1  ("'.  1'.  r,!Ml:  Sweny  v.  Smith.  I..  R.  7 
Kit.  ;{24;  Thoipe  v.  Riirgcss.  S  |).,vl.  )«)2;  (Jreenwood  v.  SntclfflFe  189" 
1  Ch.  1:  iVirs  v.  Allen.  1!)  Ct.  flS :  (!peenwo.Ml  v.  Sntcliffe.  IS;*)!'.  1 
Ch.   1. 


Tender  Too  Late.- 


-Se( 


iiii>    V.  liarnard.  2  (>.   W.  X.  470. 


Waiver  of  Tender.— Tender  wiU  he  dispensed  witb  where  the 
facts  and  circiimstniices  .xhow  it  would  he  a  mere  idle  formality  Ciid- 
ney  V.  Hives.  20  O.  R.  rAHt;  Xorman  v.  .MeMiirrav.  1  O.  W  N  I'VHl- 
Kmibb  V.  SIcConvry.  1  O.  W.  N.  1417.  Rut  merely  claiming  too  much 
is  not  a  di8|)en8ntion  unless  accompanied  by  arts  which  show  ttint  if 
the  proper  ninmint  were  tendered  it  would  not  be  aeecprr.l :  Middbton 
V.  Scott.  4  O.  L.  R.  451.  and  the  cases  gathered  in  the  judnment  in 
that  case,  which  reversed  the  jadsment  in  the  same  case.  ;i  O.  L.  R. 
2fi.  Where  defendants  absolutely  refused  to  carry  out  the  contract 
nnd  denied   tlieir  ohIiKntioii   to  do  so.  the  ruiestifui  whether  or  not  there 
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,;„!,   h     K  '^'  •   ^J""  '  ■  «''«"•'«    •■   B-  &  Aid.  631).     And   it 

m..e  hr  by  .omTOt.e  niiihorlzcd   eo  receive  It  ,nd  jrant  a  dlnoharce- 
roorev.  f-,ll„w„,.  i  E.p.  11.-;  even  in  tenlevin :  Pi,„„;  '    .irevl.l    6 

.ei£ .  r^ieL^^:^i!:^ndi^'Z',r\;s,^^  ?:°i;:;;^x,™; 
:s;/:j^:,r.rvr„j--^'.„X'yi''L:Jdi:,e°;.ti„^rrji^ 

demanded  :  K.'wards  v.  Yeate.,  Hy.  &  >I.  360.     But  it  wa.  hefd  in  Ha,^ 

vndant,  liouw  to  »l,ioh  answer  wa,  made  tliat  it  would  be  settled 
Z„  h'""  "I'"'"",  <■"*■'«  <>l  a  demand  on  the  i,«,e  ot  ,ub,eg  en 
domand  and  refusal  l„  a  plea  ot  tender.  Tlie  .ubaequent  adoption  ° 
II  d.nian.l  IS  not  auliicient:  Story  on  Agency,  section  2-17. 

A  proper  tender  will  stop  tbe  running  of  intere»t  if  the  mortgagor 
keep,  th_e  moncv  ready  to  pay  .11  the  mortgagee:  Gyles  v.  Hall.  2  P 
nias.  ...7,  but  not  where  the  tenderer  afterwards  uses  the  money  and 

L.  r's"  Ch        "Vl"       '"""  '■  '*""■"'•  '"  "'■•  '''"■'■  ''''"'■''''  '■  ''"""• 

The  refusal  of  a   tender  is  not  such  a  brea.h  of  contract  as  wi'l 

C.r273?°2W.    "^  """"  "'  '"■""  *°""'  "■"'"'  '■■  O'Connrr    l^App 

^^  Plaintm  call  bi  TOTsnlt  d  after  a  plea  of  tender,  it  he  does  not 

3  BinB.°^.'°  '"    '  "  '-•"  "  '•  ""  """"'  """-■■  ■*■"""'>■■  'Shaw! 

Xutice  of  th,.  plea  Olid  of  payment  into  court  must  at  once  be  given 
by  the  clerk  (on  receiving  the  necessary  postage)  to  the  plaintiff:  ,. 
,,,,,;i  Ti  """'-.'"';>■  I"'  /""""I  "■  'he  plaintiff-s  address  or  sent  to  his 
usual  place  of  abode  or  business:   lb.     For  form  of  notice:  see  Form 

Form  of  plea  of  tender,  Xo.  J2o. 

Ho„^?f°*°*"*°*,°'  ""'♦—The  money  paid  into  court  under  se,- 
n«l.,„  TT"",  I":  "."'"  """  "'"■  J'"IS">'"t.  to  be  available  for 
?cZr  ■,"■  ";'„*«™'l""«»  ™»t»  if  he  succeed.,  unless  the  plaintiff 
.iccepts  It  in  full.  But  money  paid  in  under  sec.  112.  is  to  be  paid 
oier  to  the  plaintiff;  see  Fraser  v.  Bell,  i:)  S.  C.  R.  516-  <Vl,p^i,,'  v 
I  mted  Tel.  Co..  13  Q.  B.  D.  612.  ..neei.r  v. 

„„.  '.I?-,^"*!""^'  °',  "•**»««-I"  »i  action  of  detinue  the  defendant 
S!  .^"  °  ?""  ?'  ""  '"''"''''  "'  •'"'  «<■•'<"■  ''"■  tte  detention  of  which 
•  the  action  IS  brought,  pay  money  into  court  as  compensation  for  dam- 
saes  tor  ih..  detention  thereof,  and  for  injury  caused  thereto,  or  either 
or  both,  with  costs  of  the  action  ;  Rule  .in. 


TFXDEB. 


,.     ■  ■   ,  '^  I     I"'"  ;'°""  '"  ■''■'"""  '"  "bronil''!-  '""I  no  »,ib,ilt„t,.  i, 
n     r"  bii.  ""'"'"".■il  thp  prnrtii-o  pr„vi,l,..l    by  ..    ]n    would  be 

».t,on  for.b.-ltb.  «„d  ,!.„  ,ha.  tl.o  ,b.re„d»„t  ,hall  pa,-  .„  ,l„.  „,°mS 
thP  voliio  of  the  good.  In  cn.n   tho  »amp  are  „„t   rrtiirn.,1.   „  „l    also 

dm„n,™  and  oo.,..  and  rl„.  pi ,iir  i.  ,„„„„,  ,„  „„  „„ ,i„„    |p„,„ 

;A'  ';';  ""■■  "■'•"'■"J-  "'  tlir  |,o,«la.     I.-0,  t„™,  „f  jn,lg„,e,..:  „,  K,.r.n 

IndL  „.  ni  n"  "  ;"  '""l'.  ""'"  ''"  "":"tainnl  and  a.atod  In  tbr 
indgment:  Phillipa  v.  .Tonos.  15  i}.  It.  ,s,w. 

nule  30  rnnbl™  tlin  drfendant  t<.  ditcut  the  action  bv  n  nierp  ten- 
der of  tlie  Bo„d»  w  tln.ut  a.Teptanco  thereof,  and  payment  of  the  dam- 
nie»  into  wnirt.     The  defendant  mi.at  pay  a  «liflicient  .ifin  to  eoier  the 

to  ploiiitiff  thereof,  winch  are  inndo  co«t,)  In  tl nse  by  Rale  r,.      If 

le  plaintiff  recovers  no  f,irtli,T  sum  in  t otion  than  the  «nm  paid 

1    ^      ni\ '"'"'■  ''"'  ""•  "'"'"  '"'■'"•"■''  ""-'■  '""I'   Pny-fM:  •■ 

111  l.i).  The  money  cannot  be  paid  out  to  the  plaintiff  before  trial 
m.le.sl,,.  accept,  it  in  satisfaction.  Any  .-ost.  which  are  awarded  to 
the^d,.f,.mlnnt  are  dedactible  therefrom,  nn.l  ,,a,vable  to  the  defendant: 

„,.  ^V"^'  f  *""  ""'J*"*  •'  *>••  Aotimi.-Th,.  ral..  (^1  iloesnot 
the  Jeid'er  1,"  ?a  T"""'',  ""  't"""  "  '"  *"  "'"^''-  "  '»  ""I'mltled  that 
inlhoriirt  f  1^  '""'"''  '"■  ""  1'''"°'"  P^""""".'-.  or  to  wme  person 

«uthori»d  to  receive  possession  of  the  (roods  for  him.  It  Is  snbmitle.l 
tha,  ,t  I,  not  snffioient  for  the  defendant  merely  to  embody  aa  ..ITer  to 
retiirn  the  Mais  in  his  plea  of  payment  Into  court.  Xo  right  is  given 
to  the  defendant  to  tender  a  portion  of  the  goods.  It  a  portion  is 
enderwl  and  accepted,  of  course  the  plaintiff's  right  to  a  judgment  tor 
their  recovery  or  their  value  is  at  an  end ;  bat  in  the  absence  of  the 
acceptance  by  him  of  any  portion  of  the  gootls.  the  whole- must  he 
tendered  in  order  to  form,  with  the  payment  into  court,  a  good  defence. 

ci  i'""!'  ""  »t«T«a.— ny  section  HI  the  defcuidant  is  permitted  to 
lile  nis  plea  ami  pay  the  amount  into  court,  and  the  plaintiff  has  three 
ila.V5,  eidniinc  of  the  day  on  which  he  receives  the  notice  (see  notej 
to  section  98)  to  determine  whether  he  will  accept  or  not.  Form  of 
notice  declining  the  money  paid  in.  X<»,  128. 

Notwithstanding  Hale  81  (which  it  it  has  application  to  this  case, 
only  applies  to  the  duly  of  the  clerk),  it  is  submitted,  that  the  time 
iloca  not  commence  to  run  against  the  plaintiff  until  the  actual  receipt 
of  the  notice :  McCrea  v.  Waterloo  M.  P.  los.  Co..  2fl  C  r  n  438  per 
S'^'-o'  h'^'  "•  ^'^'  M'^"""  ''■  Waterloo  M.  F.  Ins.  Co..  34  U.  C. 
li.  3ie.  It  he  gives  tho  notice  rejecting  the  payment,  the  clerk  i«  at 
once  to  give  notice  to  the  defendant :  Rule  79,  an<l  the  case  is  to  be 
tried  at  the  neit  sitting  of  the  co..,t  after  the  receipt  by  the  clerk  of 
the   notice    ot  such   rejection, 

nol,''"/^*'!,."*^.,  "*"".'  ■'•5'-,-t'rior  to  the  passing  of  the  former 
llu  e  .45.  upon  the  omission  of  the  plaiatift  to  give  notice  m  icriliw 
of  his  intention  to  proceed  for  the  remainder  of  the  claim,  the  action 
became  at  once  sta.ved;  and  it  was  questionable,  notwithstanding  the 
eases  eitivl  in   Chevallier  v.  Ross.  .•)  O.  L.  R.  219,  whether  any  ^wer 
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Dfffiidunt 
may  pny 
moneyint" 
c<iun. 
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.-..ion  r„.';;:;:i;;r-';r:;;:,;';„i;:: " '  "■"■  "■-  """"■ 

rorontii  &  NiniMs  tie  Itniliviiv  r<.     7  n    i.    i —        i 

17(1  '  *■   """"">    <•>■.    7  1.    11.    1.1,.  and   nole«   to  ««ti.>n 

CMt.'''Il',;rt,!'r''',M>""  "■;.'""'■'■''"""  •"■  »"l,>,ri.,-  ,.,  ,li,„n„«.  ,]„  d,.t„„da„,-, 

■'*''''  ." »   ■•"   ">icl   -11    lirovi.liTii   f„r  ,„>   „rdi.r  t.,r   , 

"■"•"'"•"•    '""'"■-"■'"•   "'"-.vinK  on   m..,nZ>"uIr\.Z:,t^-':^^:"- 

112.— (1)  Tl,(.  ilefendnnt  may,  not  less  than  si.v  dav.  M<m 
the  day  „pp„„„ed  U-  the  trial,  pay  into  court  a  ™m  inf  I 
.at.f„H,on  o  the  plaintir.  .-laitn,  together  with  the  p  aint  ff' 
costs  up  to  the  time  of  su.-h  payment. 

(■a)  The  clerk  shall  forthwith'  deliver  -  send  noti.r  of  such 

fliall  be  paul  to  the  pldntiff,  and  he  shall  be  deetned  to  ha  e 

accepted  ,t  m  ui  satisfae.ion  of  hi.,  claim,  and  all  p,„ceed  ,  1 
n  the  action  shall  he  stave,!,  unless  within  three  da  s  after  the 
ecetpt  of    he  nofce  ,  he  plaintiff  .ives  notice  to  the  clerk  of  h," 

■"ten  .on  to  proceed  for  the  retnainder  of  his  ,.lai,„.  in  wlmh 

case  the  action  shall  proceed. 

.),„  'f '  J'jf  •';',''"'  "'"■■  """"■  ""■  '''■■"■"''"  '"  ""■<■  'I'c  notice  tn 
the  ckTk  after  the  expiration  of  the  said  three  dnvs  on  such  ,er,„- 
as  to  him  may  seem  just. 

(4)   If  the  plaintiff  recovers  no   „ore  than  the  sum  paid  into 

iZ  'riJl'h  '"'■•  "'r  ''"'""'"•"  ""  ™*-  ^''"?-  and 'expenses 
ineurred  by  im„  m  the  action  after  such  payment,  to  be  inve.l 
n.id  recovore.  by  the  same  means  as  any  other  sum  ordered  l,v 
the  court  to  he  paid,     in  Ed»-.  VII..  e.  .13.  s.  118. 
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in-t  lluU-H  rt« 
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f:  lit  U'liKt  tiv 


iniH'  n  ilff<-niliinl  to  pny 


ilti 


I    Wfoi 


'■"■""(».  It  a II.  ■■tlii.t  th..  ,l,.(,ndaiit  Ig    Sr  i,   ....  .^    /  .nJ.Uint,,, 

'.'""",'  ""    ',  « '"I  ""'at  .>r  claim,  it  ailmits  t tra't  „s  H  arm. 

S.U  ics,  win ,,.  u.  „,„,w,.„  ,„  „iv,.  ..vi,;™:- "Ci'i,,'^,^-;:  ■ 

r>.i.   in    „„tiga<,„„   „f  „„„„.  „.|,i,.l,.  if  „lfa.l,.,l  l„.f„r,.    w,  „l,l        ".l 

he,.,  „   b„r  to  ,l„.  „,.t :  ,S|,o,.k  v.  !■ ,„,  r,  M    &  W    "7       I,    .  , 

..a,;a,.„t;  -if  ,^;i;^„,!:  ;;::"„;:,:■  v-zza^z  !;;;j"l^r /:: 
;3;;.:;:;r;,,r;;i,-:  ;n/— 

Am,I    „I„.„.   ,|„.„,   „,.,   „,v„,.„|    „„„„   i„    , „„„„,j   ^.|^^.___^^|^   .^   _^j^.^_ 
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h,lo  court:  Perrtn  v.  Th.  Monmoull„l,ire  H,.  «u3  Can.l  Co  .  11  CI 
iiicnt  Into  court  In  dUTercnr  toruu  of  action      If  nli.«rt«l  .V  i„  „.., 

H'o'TiVV" ":,  ""•:.  'r  ■""••  ■»>•  '-i-  ""So"w  ■^°„.'^ ;: 

I-?  ^1  ^'  f  ^-i „"""""H>-  «.  dcfeDcc  In  denial  of  the  cauM  of  action  »'m 
Ikj  allow..d  will,   payment  into  court:   Berd.n   v.  Ureen.ood,  3  E°     I 

.tci  :  denut"."  '""""  "'•  '"^  "  ""  '='""  "^"■«  •'"  mon.,  with 

Davl.   1»  ii   B"°r",'-n  ™t"/""  '^  '-'"""""^  "  ""  ""■"l-'o":  Harper 

"•""•  ">  Q-  B.  1).  1,0.     If  a  per«oii  avnll«  liiniwlf  of  payment  Into 

•ourt.   he   cannot   afterward,   repudiate    the   effect   of   it :   <Jrou?hle   v 

DavidKu.  1!)  V.  C.  R.  3«ll.  and  .ection.  128-133  of  .he  former  DC  Act 

Under  tlie  prorl.ioiis  of  former  Rule  170,  ami  aection.  128-133  of 

the  former  I>.  C   Act.  B.S.O..  1807,  c,  00,  money  paid  Into  rour,  in  a 

dlvialon  court  action  under  either  of  thoae  aectlon.  wa.  held  to  at  Zk 

become     the    plalmir,:     Re    ONcIl    v.    Ilobb..  29  O    R   48?      h" 

under  the  preaent  ,«:tlon   when   he  proceed,    with    the  action    money 

paid    in  under  a.   in   „„„  remain  in  court   until    after    judpne"      i' 

^ven,  when  any  coat,  awarded  the  defendant,  after  payment  in    mu« 

he   deducted   therefrom,      Where,   therefore,   in   „„   action   ,„r     J  ,.""," 

defendant   paid   a  aura   of  money   Into  court   in  .lle,ed  aatiafaction   of 

the  paintir,  claim  and  coat.,  tie  plaintllf  proccedj^  with  the  action 

and    Jud,me„t  wa.  ,iven  in  detendanf.  favor,  an  order  made  by     h" 

waa'.efa'.?d."*a„  'V"°'  ""  ""','!  "'■"•  "*  P"'''  -""  '»  "«  ■'''™<l"" 
«aa  ,et  a.ide  and  the  amount  dirreted  to  be   paid  oat  to  the  plaintiH 

Ilobb,,  28  0.  R.  487.  Whether  the  point  would  be  a„  decided  under 
Uona'br  °  "  '"""  "'"  "^  ■""""'  ISS^aS  1,  q",e» 

tir.T™?J°l"j'°.'  i?'''  *^  1°'°  '"'"'  '°  aatiafaction  of  ihe  plain- 
t  IT.  demand  and  at  the  aame  time  pleaded  tender  before  action  and 
h,  he  wa.  now  and  had  alway.  been  ready  and  wiilins  to  pay  him 
that  aum.  it  wa.  held  that  the  defence  wa.  k  framed  that  the  pfaintlT 

C  R  ''4Tra„d"4^''°,  ""  T"\  °"'  °'  """■  "'-"""  ""  -.."»  o? for,™; 
C^R    410  and  420.  have  elected  to  do  „,  before  replying  or  before  tin- 

Ib^Ilved  fro   ■","•'  """■'•'I-  '^f'"-'™'""''"  ™  the  defendant  wa,  therehv 

S  T"'!:,,''T°'°.'°,  """"  '*>  '"  '""'  «"tl'  "hen  the  caw  wa, 
finally  dUpced  of,  and  that  on  an  appeal  by  the  defendant  the  latter 
might  contend  that  Ihe  amount  recovered  ,hould  be  reduced  below  ICiOO. 
notwith.tanding  the  payment  into  court:  Denison  v.   Woods    17   I'    R 


SfiT-cin     A\r.    MATITnilv     l)HH:\Tf>, 
(Hit;  (oUowi'd  In  Mmuni,  ,.  K.t«ii«>ii    i>  l'    ii    •„■  .       ,  ,      . 

.*  a  »«;„.,.„„ .  ^.ll';«v:'l.:•s;iv^r:::■tl7,/;'J:: 

.edo":,!?'""  "'•■     ••'""■'  ""''"  "■ "■■"  •"  1.  '' .1  n,„,.r 

A*  to  ooMi  IPC  nolet  tu  fiecl|.jn  111. 

■he    „l„„.    ,„„|    ,i„„.   .,f    „.i„|,    .,,.,|„"   10^'    '    "'"'   ■"""  " 

WItkU  Tkn.  D«,i._s.T  „„,,"i  t, t -I,    ,i.,      I. 

K.,™  „,  „„„„  „„.„p,„„  „„„,;,  s  ;,„:..':„;,  vo  r'"" '"  '"• 
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.*f(-o#  and  Statutory  Defences. 

♦h. V'"~l^\^];"'  ""  •i*"'!""'  desires  to  Kvail  himself  of 
the  laws  of  set-off,  or  ot  The  Limitatim.  Act,  or  of  a  defence 

before  the  tnal,  gtve  notice  thereof  to  the  plaintiff,  or  leave  the 
«n,e  for  h>m  at  h.s  nsual  place  of  abode  or  business  if  within 
the  division,  or  ,f  the  plaintiff  lives  without  the  division,  shall 

ll'T.'  TrJl  •'■;  f.'"''^  ""^  '"  '^''  "'  =  '<■'-»«  th^  P'rticu- 
ar,  thereof  shall  be  delivered  to  the  clerk  and  shall  a.-companv 
the  notic    to  be  given  to  the  plaintiff.  ' 

(8)  Fvccpt  by  lea.e  of  the  judge  no  r-  idence  of  set-off  shall 
be  given  by  the  defendant  save  such  as  i.  <„ntained  in  the  pa 
ticulars  delivered.  *^ 

0  the  plaintiff  judgment  shall  be  e-  -d  ;„r  the  dcfendan,  f„r 
the  court:  but.  ,f  the  excess  he  an  amount  hev„„d  the  juri^dic 


l>«ffnd«nt 

to  give 
notice  of 
M^t-n(f  or 
other 
HtAtiitory 
(JbfencH. 


Kv  idence 
ot  *et-uff. 


PniViDianrt 
if  setoff 
exceed.-* 
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tiff. 
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li 


"""  "'  •'"■  '■'""■'•  ""■  j"'l>.' V  „r.l,T  ili.ir  aji  amount  ..(  il„, 

«»'t-..ir  r<|nal  to  thf  iiniouiit  r..uM.I  i.,  I„.  .h,,.  to  tin.  pluiniiiT  !„■ 

'"'""'•''  '"■  II"'  ''"ii".  '"II  ll Ijuili.nlioii  -|,all  not  Ik-  b  Imr  t.. 

till,  mim.n    liv  tlir  il.f.ri.lant   in  a  Milw,|in.iit  artioii   for  tlii' 
"•'-"l I  ihf  -i't-.,ir.     Id  K.U;  \-|r..  ,•.  ;i-,'.  ,.  iiM. 

,l..f..,!!rM".*^'  f •"■•"•'■^T  "*  •t.l.t.r,  D.f«n..-  lu  ,..„,  „„ 

,"""""■   ;•'    >-l'"H"'l "r   any    ..lli.-r    .la.„l„r.,   ,i..f,.„„.    „„„  I.I 

li.Tr.  niiiili.  f„r  11 ;  KbIrvliK  v.  II....  .'ll  c.  |..  4;i:|.  ' 


:  Kill..  :il);  |.'„i-iii  l:i.  atatliii  « liat  .lalule 


I'lirti'-liliir.  iiiuNt  Ih< 
I"   r.ll,.,l   „i>. 

•t«tat>iT  I>.f.«...._TJ.,.  il.r..,,,,.  „r  ,|„.  staiiit..  .if  Km I. 

n   .tatiiliir)    .lil.,,,.,.    ii,   „i ,|„„  „„  „  ,„„.,   ,,„  „,„  ,„|^.  „, 

.1  ll...  M,l,i..  „f  »l(i:   |in„„„   >,   |lr,„i..„„,  imiih.  l   ,;.  n.  -^la ,  „,„|  „ 
.lrf..„o..  "'   •""  .ll.."l  bill"  In  an  a..,i„„  ,„r  „  „,|l,.u,.r-.  bill  ..(  ...... 

.,      ,",  ,'■,  '"'■'■""■  "  '^  ^-  "^'"^   "'"'  "'•"  • ''■''■"•■•■  "I  ..  balllir  .,f 

I'l'vi!..!,,  ;''',.?.'''".''.':'''■',';'';'''''''"  -'■■'■  -™-  -■"•■  "■"'  -■"" ""  'i"'  '■'"■"■■■ 

iMii.li.ii  I  .,iiri>   A.l)    o'lilili  ,ir »•  cn.bi,li..,l  hi  II.H.O..  IIIH    r.  wi 

1^  1..  a.  w.ll  a>  all  ..tlii.r  oa«...  In  wlil.li  ili,.  (..laral  I..,,.,  bv  .tatiil,.  ...li 
I*   |.l™.l..l:   «...•  .irahain   v.    N,»,.u,il,.    (.M„,„rl.    IKICl,    1    (1.    II.   iH:i . 

Allwrlgb,  V.   'Vrk.    !,   r    I,.  „.  ■j-.l',.,   Ka.v  v.  Atln.r..,n  I. r,l    « 

n    -Ji    ii  '■?;    7'"'  """  "'  ""'""   '*••'•   "■""""'"  >•  '■'"■""■'I.   I'l  I-. 

|..  4711.    Tbi.  ,l|.f by  an  .■.<....nt..r.  n.lmlnl.lrnt..r  ..r  tni.l f  n..ll.... 

to  ..r..(lit..rH  ami  (liNlribnti..ii  nii.l..r  U.S.I ».  IIII4  ,.  •«»]  .  -rf;  i^  „ 
.tatiilnrj.  .lpf..n....  ,.f  »hl..|.  n.,il,v  ,„i„,  b..  .Ivp.i  ;',...;  kTii.;„k' .,'f  «„,„. 
tnrv  ,lo  ..„.,.»  .V,.  l.-l.  „,„,  „„,„,  „„.,,.  Tl...  „„rl.,.  ,„„.,  „an.  „l,nl 
.talnf..  Ik  r..h...l  n|i.»i :  il,, 

••t-o«.-Set-..IT   linpli...    th..   .nl,lra.'tl.,n    .ii-    inkini   a»av    „f   „n.. 

T«      1"""  ","""'."'  ';""""' ■•  ''"■""■ '""■'•  «"  ""  •"  •■xtlnnnl.l.  Ih. 

nmnlli-r  d..inand  «n.l  r ,  the  ,reat..r  by  tl.i-  a .int  „t  th..  1p.ii:  „r.  if 

in..  ..piHi  IIP  (l.mnnil.  nro  «iunl,  to  piliniinl.li  Ihpiu  both:  Watprmnn  on 
I^Pt-off.  p.  I. 

Til..  .l..f..|i.v  „f  ...t-„ir  at  law  ivu.  lin.1  ..r..al,.,l  bvi'f!,.,i.  11..  o  l^J  » 

1.1.  ami  J  l„;,.\\..,:24.  ,.  T, „•  li.S.I)..  11(14.  p.  :e4,  ™.  15,  «,  7.  IMvi' 

«liin  .iiiirl.  ar..  vp.lni  witli  tli..  .amp  p<ni'pr.  a.  tlip  Siii.rpm..  (-..iirt  In  ill 
n.alt.T.   ..f  ,Pt-„ir.      Ily   .„„nl,.r(.laini.   nl....   iiiili,|iiiiliit,.,l   .ianiii,,..   iim 
m.H    b..   M't  lip  iiKiiiii.t  .Irt.tM.        .    ■  - 
iiKain.t  .liimiiK.'..     S..|.  (.'niv 
H.".   and   notps  tli..r..t.». 

Tlip  .li.tinpli<.n  i».|«-..pn  «pt...lf  ami  .■„iiiil,.|.,iiii,i,  i,  ti,,,,  dptin...l :  "  .\ 
«..|;..r  |iii,.iiPH  a  ii<|iiKlnl,.,l  ilPbt  dui-  from  tlip  plainlilt  t,>  liip  <|pt,.mhmt 
nndi  bnlnn.....  tlip  li.|iii<iatp.l  ..Inim  uf  thp  i.laintiff.  and  .ii..*.  .in  lii,. 
WI1..1P  a..|..>i.nt  lH.l«-....n  tlip  plaintiff  and  d..fpn.lanl  n.,thinil  i.  diip  t„  lli.. 

plnintiBf.     .\  «Pt.„i1   t„  an  „ „nt  Pipinl  to  llip  plainiiff-.  ploini  1.  tiipn- 

'""■  "  'l'-'.-n''.'  t"  ti ti..n.     .V  |..,iinl..r<lnim.  wliipli  1,  a  prpotl.io  ..t  th.. 

;,""",",""■?  "*'■'■  '"  '"■  '"ll"''  'i""'l   i"  'bp  nnlurp     f  a  ..niBs-npIion  l.v 

llip  ilpfpndant.  wliii-li  may  bp  ma.lp  altli..ii|tli  in  rp.pppt  „f.  .,r  aicnin.t  a 
.IiiliTi  for  iinli.nildnl..d  dnniag...:"  st....kt.  v.  Tavl.ir.  .".  i}  It  I.  .".7(1 
It  xci..  i„r  ('...khiirn.  <•..!. ;  Halnp.  v.  Ilnniilpy.' II  (J.  II.  II.  0114.  ,)rr 
I...I.     Cal...  V.  St.iiErani.  in  O.  I..   It.  I'lij.  i„   „-iii(.li  i!ip   history 


.h'bt.  iiKiiin.r  .iiiiiuikp..   ami  dnniiiE.' 
W..bl..  Jl   Ch.  n.  wrj:  .p..  at...  ..  .-tioii 


Unit.  , 


""■""■    '^"'CtEDI.V.I    JlUl.I)Icr..).V 


O'    tllP    Inw    lit    at.t  ..m    -      I 

'"•'-;.,;"""" "■'■"" '"— ' --„,^..„. 

.w,u».,„„y'i;;.  ':i,M';';:'.r.r;:':i;'','''r'."'''  *""  "—i  ... 

m.y  »™  j„„.  „,„„„,,  „„J  pS^ij?' ,°r''  '  ""■■  '  ■    »"  -"ch  term.™. 
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STATUTE   OF   LIMITATIONS. 


f 


8«e.  113.  to  strike  it  out:  aco  section  71  and  notes  tlicrcto.  It  would,  there- 
fore, appear  tliat  matters  beyond  the  court's  jurisdiction  can  only  be 
dealt  with  iu  cuseo  of  set-off.  uh  provided  by  section  113  (.1),  and  not 
iu  oases  of  counterclaim. 

The  court  must  hold  its  hand  so  soon  as  the  plaintiff's  claim  is 
equalle'i  by  set-off,  unless  the  balance  then  due  is  within  the  Jurisdic- 
tion :  Davis  v.  Flagstaff  Silver  Mining  Co.,  3  C.  P.  D.  228. 

If  the  balance  is  iQ  favor  of  the  defendant  the  judge  may  give  judg- 
ment in  favor  of  the  di'fendant  for  such  balance  or  may  otlierwise  adjudge 
to  the  defendant  Buch  relief  as  he  may  be  entitled  to  upon  the  merits  of 
the  ease  as  provided  by  section  113  (3).  The  (luestion  of  costs  is 
not  affected,  which,  in  the  absence  of  any  order,  would  follow  the 
event  under  section  170. 

If  the  plaintiff's  nrtion  obould  I>e  discontinued  or  dismissed  aft^,*r  a 
oounterclaim  or  set-off  is  set  up  by  the  defendant  the  counterclaim  or 
set-off  may  nevertheless  be  proceeded  with :  Rule  20 ;  see  also  McGowan 
V.  Middleton,  11  Q.  B.  I>.  464. 

DlitribntloB  of  AsmU  by  Esacntors,   etc.— R.S.O.  c.   121. 

s.  5a 

Form  of  notice  of  defence.  No,  13  (9), 

Statute  of  Ximltatlfnu. — Form  of  defence  of.  No.  13   <4).    The 

Statute  of  Limitotions.  R.  S.  O.  1914,  c.  75,    Part  III,  is  one  of  the 
most  usual  of  statutory  defences. 

It  has  been  said  that  "  a  plea  of  the  Statute  of  Limitations  is  now 
considered  a  defence  on  the  merits  :*'  Archbold'a  Prac,  12th  Ed.  988 : 
Rucker  V.  Ilannay,  3  T.  R.  124 ;  Maddocks  v.  Holmes,  1  B.  &  P.  228 : 
Dobie  V.  Lemon,  12  P.  R.  04.  But  see  Brigbam  v.  Smith,  3  Ch.  Cham. 
313.  The  Statute  of  Limitations  being  a  defence  permitted  by  low  and 
tbe  real  question  between  the  parties  being  as  to  the  right  of  the  plain- 
tiffs to  recover  the  damages  claimed  by  them.  "  the  very  right  and  justice 
of  the  case  demands  that  the  plaintiffs  should  not  recover  if  the  statute 
afforded  u  bar  to  their  right  to  do  so:"  Patterson  v.  Central  Canndii 
Savings  and  Loan  Co.,  17  P.  R.  470. 

The  provisions  of  the  Statute  of  Limitations  opply  to  claims  made 
bj  way  of  set-off:  R.S.O.  1914,  c.  75,  s.  59. 


Application  of  ihe   Statute  of  Limitations. 

Bcmt  sad  Specialties. — An  action  for  rent  upon  an  indenture  of 
demise  {i.e.,  lease  under  seal)  ;  or  upon  a  bond  or  other  specialty  (e.g.. 
document  under  scat),  except  upon  a  covenant  contained  In  an  in- 
denture of  mortgage  made  on  or  after  Ist  July,  1894;  or  upon  n 
recognizance;  must  be  commenced  within  twenty  years:  R.S.O,  1914. 
c.  75,  8.  49  (a),  (b),  <c).  A  debt  payable  under  a  statute  is  n 
Fpecialty.  and  the  limitation  Is  twenty  years :  Carlyle  v.  Countv  of 
Oxford,  30  O.  L.   R.  413. 

An  action  upon  an  award  where  the  submission  is  not  by  sprcinlty 
(not  under  seal)  ;  an  action  for  cp  oscape,  or  for  money  levied  under 
execution;  an  action  for  trespass  to  goods  or  land,  or  upon  a  simple 
contract,  or  upon  a  debt  grounded  upon  any  lending,  or  contract  with- 
out speciolty,  or  for  debt  for  nrrpars  of  rent,  or  for  detinue,  or  re- 
plevin,   or  upon    the  case  other    than   for  slander,  within  six   years : 
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■ectiou  40  (il),    (c)     (f)    (.1      A 

Z'A   "J"'  "    »"»'<"   ^o'^-  gU°„°?"",°hi"f.°  ■"■""'*•  "■•  '■"•  <!«".-  »«.1.3 

ajjrieved,  must  bo  .-omm.i.ced  w itH,,  V  ""  ""■  '"  ""•  IT'ou 

four  year,,  ,coti„„  4»  (j, ;  an  „"«„„  !Z  *'  ""I'"»°'"nent.  within 
"  raortjato  made  on  or  aftVr  thp  ?.  ?  .  'T"""  "contami.d  In" 
.«tion  49  (k);  „„  action    „r.,  tnaltl  fm-f'     iT  ""''"'  ""  "">■=: 

limitod:  section    48    K).  "    "  ''>'   "><!  statute   siKoially 

In,pcriaT«,t«e,°5  &"4  "w^  iv"  o'4o''°' s"''"'"'""'-  '»"-»  "™  the 
,^^T„o    exception    a,    to  covenants   in"  lr;.„,es  „s   in.roduc, 

l.t  j'JrM4!';rX'£lrr°d''°af?cr7;rr,°'  '°  "  ■°°«'««  "'«''  '"'"re 

?  S;  "J":  ««  Powers.  30  Cli  D  '  Ml  .  i-  '  '•■?  *'""'>°  "•  •''"''o". 
D  5T9  When  the  mortmse  was  mfde^n  '  ^™™"''"  '•  ^"°'.  22  Oh. 
action  ,s  barred  after  ten  jSr^f  ,.^'45  °A,"  ^'"  }« .^'"y.  1894.  the 
the  earliest  date  when  the  plaimlff^ot  .     *'     ^u™  ''«'°"  <"  ">■>  'rom 

run;  Beeves  V.  Butcher.  1801,2qbS-  ""'  °">'°'™"-»  to 

.»a  "?s,:rX*s'"ii-:bre'„rrhrcitVnT'o'r'h^':r  •'»  -"'■- 

-"I  t^-^^^^iaSrrfiHrS-^^^^^^^^^ 
ps'Wi°«:---^2;r;aS3.^rw^S3r7™: 

incun,bn>nccr  coming  in  to  rXm  but  .h.  r"^."*"""  '  «"l>««l«ent 
by  the  now  statute:  R.S.O.  l5lT ' c  75  ,  'iT  A' ,'  "'"'  ''«■'  """'^ 
«i  year,  only  can  be  recovei«l  i'„  „,h„  ,\.^^  ''  ■  °°''  '"«««  'or 
■n  which  latter  case,  10  yea™'  „rrea,lt  of""^^  1°"'  *"  "^"'"'Ption 
Where  the  mortgagor  is  1„  ™^       ,  '  °'°''  *">  "^^'"■i- 

to  be  «.tlslied  arterTenty    inZT^TyLTT"""  T"  ■»  '"'""»»<' 
P^^^nt  Of  the  mortgage  ^oL,7 ^iV^Tor'S^.  X::i^r%<l 

it.  ''■--tte!'rhni?tr„'„;t^^^^^^^  -- »^.  "•'  -terest 

wh  ."ti""  ""■""■«  Estate.  S3  2  Sr^SS  ;°  "■».»-"'  a  'iem.nd  i, 
whether  a  covenant  implied  in  a  morlJ™  T  °  E"'"'  I""'  °ot  arisen 
»■  5,  IS  "contained"  therein  The  p^.?*k  T^"  "-^O-  W".  c.  117 
tlie  Real  Property  Lii^SSon  Act  'n '  '"*'™°'  "=  ""  'bo  effect  o 
•ctton,  on  judgment,  are  not  appHeab™-  Inr°'\i°,,r"«««.  ""O 
278:  Boice  v.  O'Loane  3  A  Kim.  .■./..''"  ^-  McTavish.  2  A.  B 
W;  Chart  V.  Rae,  18  o    R  ?71. '"'    M"*""""*  v.  Sykes,   11  p.  ^ 

■•   ra^'s'f  an?ri.S"r23'^„^r"*.°'-*""™"'»'    °"<ler    Rso 
--  tea  .a.,,  "ad  ^n^jr^a^rre'r-tj-  ^ 
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S*c.  113.  twenty  years;  but  these  proviBious  ari!  omitted  from  the  new  Stahite, 
fi.S.O.  1914,  c.  75,  and  under  section  47  of  that  Act  an  action 
against  p  trustee  (includins  an  executor  and  administrator:  section 
•17  (2)  )  must  be  brought  within  six  years  unless  the  claim  is 
foundeil  upon  any  fraud  or  fraudulent  breach  of  trust  to  which  the 
trustee  was  party  or  privy,  or  is  to  recover  trust  property  or  the 
proceeds  thereof  still  retained  by  the  trustee,  or  previously  received 
by  him  and  converted  to  his  use. 

Actions  om  Judcaieats. — An  action  on  a  judgment  of  a  court  of 
record  may  be  brought  within  20  year*:  Boice  v.  O'Loane.  3  A.  R.  167; 
aee  Mason  v.  Johnston,  20  A.  R.  412;  Caspar  v.  Keachle,  41  U.  C.  R. 
590 ;  Price  v.  Wade,  14  P.  U.  351 :  and  the  entry  of  a  suggestion  by  way 
of  revivor  will  effectually  renew  the  time  from  which  the  statute  begins 
to  run:  Allison  v.  Breen.  m  C.  U  J.  165.  But  see  section  81  (c), 
ante,  prohibiting  actions  on  certain  judgments. 

Foraicn  JudgaLtnt. — A  foreign  judgment  is  mt-n-ly  a  simple  con- 
tract debt  in  this  province,  and  is  barred  in  six  years :  North  v.  Fisher, 
6  O.  R.  206;  Stewart  v.  Gurbord,  6  O.  L.  R.  202:  Duplex  v.  De  Roven, 
2  Vern.  540;  and  see  McMillan  v.  ForHer,  2  O.  L.  R.  231. 

Sureties  for  Pnbllo  Offloers. — Actions  upon  bonds  of  surety- 
ship for  public  officers  must  be  brought  within  ten  years:  R.S.O.  1914, 
c.  15,  8.  13. 

JP«»»ltl««. — Actions  for  penalties  under  any  Dominion  or  Ontario 
Statute,  two  years:  Criminal  Code,  R.a.C.  c.  146,  s.  1141,  and  R.8.0. 
e.  75,  B.  49  (fc). 

Public  Ofieers. — Actions  against  public  officers,  including  con- 
stables and  persons  administering  the  criminal  law,  within  six  months: 
R.S.O.  1914,  c.  80.  s.  13;  Criminal  Code,  R.S.C.  c.  146,  ss.  1143.  1149. 
1150. 

PhjaiolAns. — Actions  against  physicians  for  negligence  or  mal- 
practice must  be  brought  within  one  year  from  the  date  when  in  the 
matter  complained  of,  the  professional  service  terminated:  R.S.O. 
1014.  c  161,  s.  39;  Miller  v.  Ryerson.  22  O.  R.  369. 

Mnnloipal  Corporatloas. — Actions  against  a  municipality  for 
damages  arising  from  nonrepair  of  streets  within  three  months:  R.S.O. 
1914.  c.  192.  s.  460  (2)  ;  Pearson  v.  York,  41  V.  C.  R.  378;  Brown 
V.  Toronto.  18  O.  W.  R.  996. 

Notice  in  writing  of  the  accident  and  cause  thereof  must  be  given 
within  30  days  after  the  happening  of  the  accident  in  the  case  of  action 
against  a  county  or  township,  or  within  7  days,  if  it  is  against  an 
urban  municipality:  same  statute,  section  460  (4),  (5),  and  if  two  or 
more  municipalities  are  Jointly  responsible  no  action  can  be  brought 
against  any  of  such  municipalities  unless  the  notice  has  been  given  to 
all,  section  460  (4).  Notice  need  not  be  given  in  the  ease  of  deatli 
of  the  injured  person  and  the  want  or  insufficiency  of  notice  is  no  bar 
to  an  action  except  where  the  injury  has  been  tiaused  through  snow 
or  ice.  if  the  judge  considers  there  Is  reasonable  excuse  for  such  want 
nr  insufficiency,  and  that  the  defendants  have  not  been  prejudiced  in 
their  defence,  section  460  (5)  ;  but  both  these  facts  must  be  found  by 
the  Judge  and  it  is  not  sufficient  that  the  defendants  have  not  been 
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Claw"'  ':."• """  '^"-'^"'-^''parus^.T"^"'  '• 

ln»-  ..part  from  thn  provi,L„8  „?  ,  4m  n  ?i  '"'"""'-■i  "t  common 
p:  Minn.  v.  OmemL.  8  o  T  R  .^L  /J;?""  '■  ^'""P'"-"'™.  4  A.  C. 
Municipal  NcgUgenc   page  ,5  «  i^    ""  ""■"■  """'"  ""■"  '»  I>«°'»"> 

exccpli!,Th/°;„^-„Tr„,r„,'r,'!Lt°  "r'"""'"'-  ■''"■'■'  °«  «"• 

some  atnlute,  section  32«         '  "  "'"'  P'""""  »'  unsound  mind  r 

within  on,  year,  in  the  cat  „f  „"■,'„"""' ^°  ^  '"■*  ■  "»'' 
K.S.C.  c.  37,  ..  300.  .hichlVL".  „'"i7fo ';;:;';  Slilr  »"'^"^'- 

Indcran*!^'"*',^™^*!,""^*';--*  Z""  v'  "'"'>"  ""  ■  ™»enant  to 

Oaa  Co..  10  Ei,  .39.    But  i(  the  cinl  of  ^ '.^"'k"'  ""  '^-  ''■  r-onta 
Court  of  Chancrj.  «ouId  1  arc  hnrt  „  „  °".  '"'  '""  »'■"  "'■iok  the 

lent  concealment  of  eh™  ca  ,e  of  .cHon        'm    '"'"^''•""O-  tl«-  'ra„d„! 
n.nnl„,t:  Gibb,  r.  Guild,  8  Q  1  D  "^""^'^  "g'^'j'ke  «at„,e  from 

run  t;%rtnr„,'",?j"Src"p'i:Siot''n°Vf'  '"r"  ^^«<°"  >« 
D.clcson  ..  Jarria.  5  O.  S.  <m:  buT™ Ol" h°' v°  Oufr-apV '™"'" '^ 

merchant  and  merchant  their  fart^™  „!,  "^'  °'  ""^li'ndise  between 
within  ,i,  year,  after  , he  ^u/e^?"nch.c',r„""'  '"•"  "'  -•"■°»«'Oed 
reapcct  of  a  matter  which  aZ  more  than  ai^  ve.^T/  "1  °''  ""'"  I" 
ment  of  the  action  .hall  be  entorcelble  bv  acfionT  '""  ""'  ™'»ra™c'- 
other  matter  or  claim  compriaed  In  the  .„1  '  ""on  o„l,  of  «,me 
w.thin  ail  yenra  next  before  the  col„  "  account.  Iiavins  arisen 

1014,  c.  75,  s.    BO.  ™mmcnocment  of  the  action:  R.S.O. 

Thi,  aectlon  la  taken  from  the  Imperial  Act  10  *  w  vi        ot 

^^^X  aTrcefn  ^I'rS'of^i,  \"-„''  L  '»"--" -.■ 
".erchant,  their  factorsor^nnnl  ""*""«'-  '*,'"™"  '»""*»»'  ""f 
.»  acUon  Of  „.«,«»,..  _ -^ hn.  VZ  7ZZ,i!^  Z^S^  ^ 
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).11S>  to  an  actiua  on  the  case  for  not  aocountins:  laKlis  v.  Halgb,  8  M.  &  W. 
730;  Russell  v.  Robertson,  1  U.  C.  R.  235.  The  phrase  "  comprist-d  in  the 
same  account,"  means  "  that  would  have  been  ootnprefaended  i0 :"  Knox  v. 
Gje,  L.  R.  5  H.  L.  650.  Where  partneiship  dealinga  were  cloBed  more 
tliflii  nix  yt-nn  before  action,  an  action  for  on  account  was  held  to  be 
barred,  notwithstanding  a  payment  to  plaintiff's  solicitor,  without  bis 
knowlrdgf,  within  nix  yearH,  paid  as  the  full  amount  due  him ;  Cotton  v. 
Mit  hell,  3  O.  R.  421. 

Effect  of  Ipflfllal  Statnte.— The  limitation  as  to  time  specially 
fixed  by  a  statute  for  the  brinitinff  of  an  action  supersedes  any  xeneral 
limitation:  Cairns  v.  Water  Coramissionpra  of  Ottawa,  25  C.  P.  551; 
Trotter  v.  Corp.  of  Toronto,  29  C.  V.  3«r>:  Atty.-Gen.  v.  Walker,  3  A.  R. 
105;  Sullivan  v.  Corp.  of  Barrle.  45  V.  C.  R.  12;  Watson  v.  Lindsay, 
27  Or.  253;  and  see  R.S.O.  1014,  c.  75,  s.  49  (2\ 

Where  an  Enslish  Companies'  Act  makes  calls  for  shares  a  specialty 
debt,  it  does  not  thereby  become  a  specialty  debt  of  this  province: 
Barned's  RankinR  Co.  v.  Reynolds,  30  V.  C.  R.  256. 

Computation  of  Tine- — The  time  is  reckoned  exclusively  of  the 
day  on  which  the  cause  of  action  arose :  Freeman  v.  Read,  4  B.  &  S. 
183:  Colvin  v.  Buckle,  8  M.  &  W.  080;  and  it  stops  on  the  Issue  of  tha 
summons  and  durina  its  currency :  Turlcy  v.  Williamson,  15  C  P.  538. 

The  Interpretation  Act,  R.  S.  O.  1014,  c.  1,  s.  28  (h),  does  not 
apply,  r.nd  even  if  the  last  day  of  the  period  is  a  Sunday  or  other 
holiday,  it  will  be  too  late  to  issue  the  summons  on  tne  following  day: 
Morris  v.  Ricliards,  45  L.  T.  210;  see  Barring  on  Limitations,  2nd 
eil.  pp.  64-67;  Darby  &  Bosanquet  on  Limitations,  2nd  ed.,  05. 

For  the  purposes  of  the  statute  the  date  of  the  sutnmons  cannot  be 
contradicted :  Whipple  v.  Manley,  1  M.  &  W.  432. 

PaK-tlonlar  Gaset. — A  solicitor's  bill  of  costs  for  services  rendered 
In  obtaining  judgment  will  be  barred  after  six  years  from  the  entry  of 
judgment:  Lizards  v.  Dawson,  ;t2  U.  C.  R.  237:  and  if  the  action  is 
settM  before  judgment,  the  statute  will  run  from  the  date  of  the  settle- 
ment, not  from  the  date  of  the  retainer:  Gourley  v.  McAloney,  20 
N.  S.  R.  319. 

Id  an  action  aeainst  a  solicitor  for  negligence  the  right  of  action 
arises  when  the  negligence  was  committed,  and  not  when  it  was  dis- 
covered by  tLe  client :  Wood  v.  Jones,  61  I,.  T.  551 ;  Armstrong  v. 
Milburn,  54  L.  T.  723;  Dooby  v.  Watson.  30  Ch.  D.  178;  Blyth  v. 
Fladgttte,  1801.  1  Ch.  .362. 

The  court  has  authority  to  prevent  a  solicitor  pleading  the  statute  t 
a  just  claim ;  Dougall  v.  Cllne.  6  U.  C.  R.  546. 

When  damage  Is  the  gist  of  the  action  the  time  runs  from  the  accrual 
of  such  damage :  Bean  v.  Wade,  i  C.  &  R.  516. 

The  statute  does  not  heein  to  run  as  agninnt  a  surety  claiming  contri- 
bution until  his  own  liability  ia  ascertained :  Wolmcrhauscn  v.  Gullick 
1803,  2  Ch.  514. 

A  bill  of  exchauRe  'ell  due  on  Ist  Dec,  1875.  and  an  action  com- 
menced thereon  on  ist  Dec,  1881,  was  held  in  time:  Rdgar  v.  McQee, 
1  O.  K.  287. 

An  action  of  conversion  must  be  brought  within  six  years  from  the 
time  a  canse  of  action  first  accrues  against  the  defendant.  The  fact  that 
the  plaintiff  had  an  earlier  couso  of  action  fur  the  same  chattel  against 
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.rfl„t°f '°'°°' J"'  ;'",  I""  """  >"«i»i"s  hi.  mnjorily  to  brini!  an 
P«n°ll'M"u   c°B   oSS^'off """;  >""l°f  W'  ".i»orU,:  T»y?or 

rh.  h™'"^  """"^  '•  '"""""'  '»  """"I""  (or  .a/e  cu.tody  until  dstnand 
^!,"  '  ^°"  °!,'  ™"  "■""  •"'"""■"I-  "">"«l'  "  l»  contemplated  lhaT?be 
bnUee  may  u.o  tlie  money  in  bn,lne»;  Re  TiUd,  Tidd  v   OverelT  ISBi 

,.-hi.r°H°"°.',.°'.'°'"'"'  °°  •  ''"""°''  ""'^  '■  "Idence  ot  demand  from 
»hleh  time  the  .tatnte  wonld  run:  Brown  v.  Ruthertori.  14  Ch    li  08? 

to  re'„°ew'?hJ  iHj"*"  *  ''"'l  ""^  '"  ""  '"''''''"'  ">"»■  Proeeedlng. 
under  Kulc  7;  sec  also  Mnnby  v.  Manby,  3  Cb.  D.  101. 

.a,  a'lfnlli?/"??,'  ?  J°'"°'?  '".  ""  '^''""  "'  "'»  ™''"  "■<^  ■>'™«- 
1,^.  ,1?,  ^'.K^'i"*'  °'''''"''  "  °''»'  ">i°""<>n«  to  Issue  bearing  the 
rZj  i  n  'i:%''''o'J°  ^""  "'°  ■■"»"■"'  »'  Limitation.  :T„„er  V 
Teniple    5  D.  &  L   230.    But  see  Bank  of  Hamilton  v.  Baldwin    28 

ilT„;.;r  ',  y'"'''  ";"  P"""'?'"  ""  »-W'-*  amendment  should  be 
allowed  or  refu,ed  are  elueidated.  The  eourt  will  not  renew  a 
summons  merely  to  avoid  the  Statute  ot  Limitations.  Sueh  would  bS 
on  extension  of  the  statutory  period  and  unjustifiable,  unless  some  ,o5 

n^f.°",  w  "oT"  J"'  ""  '°"""'  '•'  ""'  «>«  ""nmons  within  the  time 
limited  by  Rule  7;  Appleyard  v.  Mulligan,  3  O.  W.  N,  943. 

e  •i°a^*2l"V„^~T'"  expression  "beyond  seas"  in  4  and  5  Anne. 
R  SO  11)14  e  ?n  ^i  l"'""""  '!■'  »me  a,  "out  ot  Ontario"  In 
nr'o^h^e.  ■  1  ,  '  i  7  "■"■"  "'"'""'  '°  »  'l«f«'>dant  served  In  this 
fZ,  r,-    J^      °  °'°'"  ;'"■  ■"""'"  '""  '"  ■"ef'-'i.nf.  favor  his  return 

[Z!i  J  •  J""  '"'°«''"'«  o'  It.  to  bring  an  action,  though  such 
A   B  618  "  °°    *"''°  '"'■  ''°""°°  '•  I«n8m"i'.  17  C.  L  T.  397;  24 

„t  ,i?r  I^  ™"'  "'  '  'fr'*"  J'"'«mcnt.  it  the  debtor  was  not,  at  the  time 

"^c  recovery,   in    this   province,   nor  ha.   been  since    thi    remedv  h 

saved  by  R  S.O    1014.  c.  75,  s.  52;    Bugbec  v.  Clergue.  2?  T  B    08 

Stewart  v.  Gurbord,  6  O.  L.  R.  262.  •    .     •  «.  a.  m, 

Iitfaaoy,  Ldimc7  or  AbMnce  from  Ontulo.— It  the  plaintiff 
was  under  the  age  ot  21  year,  when  the  cause  ot  action  arose,  or  was 
.01,  an  idiot  or  lunatic,  the  time  doe.  not  begin  to  run  Sntilhe  is  " 
tnnt  age.  or  becomes  sane:  R.S.O.  1914.  c.  75,  ..  51. 

™,.H^^,I!  i"'°°'  .''  ""'  f  ""°"r  '"""'l  "T  >■!»  contract,  and  may  re- 
pudiate the  contract  and  recover  any  money  he  may  have  paid  on  it; 
co»(ro  It  he  has  received  a  valuable  consideration  for  the  payment,  or 
ha.  been  led  into  the  .  transacticn  by  eiaggerated  renrescntations 
amounting  to  a  fraud:  Short  v.  Field,  32  O.  l'e.  308.  a"dT.c»  ci?ed 

If  the  debtor  was  out  of  Ontario  when  the  cause  of  action  arose,  the 

t  P.  Z"'  f"'"  °;  '"'  ".'""  '"  """'"•■-  »■  M  »"'«;  hut  the  plain- 
nrs  absence  from  the  province  does  not  ejtend  the  time-  the  former 
section  4  of  RS.O.  1807.  c.  72  expressly  so  providing  hai  appaSy 
twen  dropped  as  unnecessary. 
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•  "Here  tnere  ar     two   or  more  joint   debtors  one  of  whom    !■   in 

Ontario,  th«  time  is  not  extended  as  to  him  by  reason  of  tiie  otbers  being 
out  of  Ontario:  R.H.O.  1014,  c.  76.  s.  53  <1):  but  the  plaintiff  may  in 
that  case  sue  and  obtain  judgment  against  the  joint  debtor  who  Is  in 
Ontario  without  releasing  the  others:  s.  53  (2)  ;  see  niso  section  83  (1) 
of  the  Division  Courts  Act. 

The  fact  that  the  cause  of  (ution  U  one  an  to  which  service  out  of 
the  jurisdiction  may  be  allowed,  will  noi  prevent  ibe  dii»abllity  attaching 
Musurua  Bey  v.  Oadhan.  IWH.  2  Q.  It.  3&2.  Merely  touching  Ontario 
for  a  temporary  purpose  would  not  be  a  "  return :"  Gregory  y.  Hurrill, 
1  Bing.  324 :  but  a  temporary  sojourn,  even  by  a  foreigner,  would  be  n 
"  retam :"  Pnrdo  t.  Bingham,  L.  R.  4  Ch.  7fl6.  If  the  statute  pom- 
mencei  to  run,  subsequent  disability  does  not  stop  it:  Rhodes  v  Smeth- 
umt.  6  M.  &  W.  .151:  Doc  d.  I>ixnn  v.  Ornnt.  3  O.  S.  Ml-  Wlile  v 
Stewart.  28  U.  C.  R.  427. 

It  would  appear  to  be  doubtful  whether  there  is  any  saving  for  dis- 
abilities when  the  iimitiition  is  provided  by  a  special  «ntutc,e.(j.,  a  bond 
for  u  public  officer  undi-r  R.S.O.  1014,  c,  15,  s.  13:  see  Miller  v 
Rycrson,  22  O.  R.  360, 

Infancy  doea  not  prevent  the  running  of  the  statute  in  a  cane  of 
malpractice  by  a  phyaicidn:  Miller  v.  Ryenton.  22  <).  R.  3ftp 

Pftmaat    or    Aekaowledcmeat    la    Respect    of    Specialty 

Debts.— The  statute  21  James  I.,  c.  10,  contained  no  provision  respect- 
ing payments  or  acknowledgments,  but  by  numerous  cases  thereon 
reference  to  which  is  made  infra,  a  now  promise  was  inferred  from 
a  payment  and  also  from  an  acknowledgment  when  such  a  promise 
could  be  Inferred.  Tlie  cases  under  the  statute  of  James,  ns  modified 
by  R.S.O.  1014,  c.  75,  are  not,  therefore,  strictly  applicable  to  acknow- 
ledgments or  payments  made  with  respect  to  Hpecialty  debts,  which  are 
provided  for  by  R.S.O.  1014,  c.  75,  a.  54,  formerly  R.S.O.  1897,  c.  72, 
a.  9.  which  wa-  taken  from  the  Imperial  Act,  3  A  4  Wm.  IV.  c.  42,  s.  5. 
The  principal  point  of  difference  from  actions  on  simple  contract  debts 
is  that  though  an  acknowledgment  of  a  apeclalty  debt  be  made  under 
(JiTumatances  which  preclude  a  promise  to  pay  from  being  implied,  it 
will  nevertheless  be  sufficient  to  give  a  new  starting  point  to  the-  period 
of  limitation:  Moodie  v.  Bannister,  4  Dr.  432;  and  will  be  equally  good 
if  not  made  to  the  creditor,  but  to  a  third  party  or  in  answer  to  a  "ult 
gainst  the  debtor  to  which  the  creditor  is  not  a  parly :  /6. 

An  acknowledgment  by  one  joint  debtor  will  not  keep  alive  the 
specialty  debt  against  the  others :  see  R.S.O.  1914.  c.  75,  a.  56,  in  which 
the  words  "joint  debtors"  and  "joint  obligors  or  covenanters"  have 
been  inserted,  Cf.  the  former  section,  R.  S.  0. 1897,  c.  146,  s.  2;  nor  will 
a  payment  by  n  "  person  liable,  or  his  ngent "  keep  the  dibt  alive  ngninst 
a  joint  debtor,  as  s.  5fl  Is  not  restricted  to  the  statute  of  James  as  was 
the  former  section.  Formerly  such  a  payment  would  keep  a  specialty 
debt  alive:  Re  Frisby.  Allison  v.  Frlsby,  4.3  Ch.  D.  106:  Barnes  v. 
Glenton,  1898,  2  Q.  B.  223:  see  r.c.  1800.  1  Q.  R.  885:  even  a 
payment  on  a  colloteral  security:  Slater  v.  Mosgrove.  20  Or.  .102;  nnd 
In  England  an  acknowledgment  or  payment  still  has  such  effect :  Read  v. 
I'ricc.  1900,  2  K.  B.  724. 

A  tenant  for  life  of  land  under  a  devise  by  the  oblieor  in  a  specialty 
in  which  the  heirs  were  bound,  is  a  "  party  liable  "-  within  R.S.0. 1914," 
o.  73,  s.  54:  Ro<,.|an  v.  Morley,  1  DeO.  &  J.  1,  and  so  is  an  assignee 
of  an  equity  of  redemption :  Forsyth  v.  Bristowe,  8  Ex.  716.  and  so  is 
n  tenant  for  lite  of  nn  equity  of  redemption :  Dibb   v.  Walker.  1893, 
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Xr?lL  1  ;■,'      '  """""t?;  ""'  ">en>  "in  b«  luaclrot  to  kw-p  .lire  an  ■«  JIS 

.J     ?  "'J"™!  rroaod.  from  Ihat  of  the  penon  wuuht  to  b.  «ir.^ted 

Aakaawlalnunt  with  m«ipmt  to  UkpU  Contrmot  Daht^ 

-Section  55  of  B.S.O.  1914.  o.  75,  provide,  th.t  ••  nr."kj"i«r,™,« 
or  pr„ml,e.  by  word,  only,  A.ll  b.  deemed  mfflclent  evS^  HTe"' 
of  Zr.^'  7?, ""  ""•"'"  '"  '"'  °»'  "'  "«  »»'™'l<'°  ""(Part  n. 
pro7i.lon  t»,p«:tl„g  ,otl„n.  (.)  of  .ec„„nt  and  npon  the  '..'■  hi  on 
.pecialty,  and  (c)  of  debt  for  arrear.  of  rent;  or  to  deprive  anv  nartv 

o  ^'ntS'hv'T'i  "°''"  -k,»'^'°»"le'i«n>™.  or  pS«T.  S 
or  contained  by  or  in  »me  wrltlo,  .igned  by  the  nartv  chanienble 
thereby,  or  by  hi.  ajent  doly  authorised  to  make  >nch  acknowfedTment 
or  promiae."  Thl.  .ectlon  i.  taken  from  9  Geo.  IV.  c  14  .1  and  19 
and  20  Vic.  o.  97,  ..  13,  and  B.  S.  0.  (1897)  c.  146,  ..  1 

„^ri^'"ot^H!^lt»^J^"  '■  ':  "  """  "°  '"°''"»°  '"'  "tendlnir  the 
Thetfl^tl  M^T"."'.""  »okno»lcd,ment  or  part  payment, 

^j  .t!         ""  '?"'  '°  ^  '°"°'^'^  "IX'"  "«  Pre.nmptlon  of  payment 

,tm  „.inr;r"."°° «"  'f"!;""'  *'' "°  '""""•"'°  «■■"  ibe  s w. 

.till  ovrlng:  Lloyd  v.  Maiind,  2  T.  B.  760,  762;  Fro.t  v   Ben/ouah    I 

2  Wm'Ln'f  fi^i^'^T^'  i'"  "-r?  ■"■■"'  ">  l^  "»>™.bl°:  ;e^ 
^  Hm.  Baund.  183,  184.  The  effect  of  the  acknowledcment  was  that  a 
new  proml,e  wa.  inferred  h,.M  upon  the  con.lderation  of  the  °d  debt" 
Phillip,  ,,  Phillip,,  3  Hare  299:  Earle  v.  Oliver,  2  Ex  90-  but  thli 
anTirre're'fo^  llf^?'^"  ""exploded  dootrine  of  pa.t  c^Jidera.  oi^ 
?he    ,.,„,  .'"'■  *"'"'"'■    ^''  ^'-'^'■"••^  Pollock',  view  I,  that 

he  Vnefif  ",t^  T  "'  P™"^"'  »■■'?•  >■>■'  that  the  debtor  ml,ht  waive 
PP    170   624  ''    ""''""^-    "■'    ■'""«■''    <•"    Contract.,   5th    Ed.! 

wltl.Ttffk"''  V"""'  ""T  deci.ions  which  can  be  reconciled  only 
with  the  theory  of  a  new  promise.  o-fut-neu  oniy 

The'ltn^^'f"?""  "'  ^*"°"   *«k"owl.dg«.nt.   E«t.nd.- 

prewrlbc,    among    other,,    periwi,    of    limitation    for    action    upon 

™„»r  }':^'"'  '"'''"''"  "••"°-  '"■■  '■'«■=''  »'  contract  and  of 
tre.pa8.,    detinue,    trover,    a.,nult,    menace,     battery,    woundin,    Im 

oTlyTlcHor-'^tt-H  ,?"'  "■«'"■■'  °'  «=tnowwZnte«end 
ThJ,  ht  ■     "'i"'  ?""'  '"  ""^*"  '"  "«  recovered.    "To  revive 

unieoedent    debt.        An    acknowledgment    of    necllgence    In    mnWIn,.    »n 

'iir*°iid"^-?s'n' ,%  -  -'"".0'  i^"P.".PHJit%°.  '^Jr; 

sh^rtVScSit'hy.-a  I TL7.  '^e'^Vn'^^^-'Vl'l "'"'"tr 

action.  If  maintainable  at  all,  muafbe  o^  tt  ne^^romt.  '"'  "■"■"  "" 
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Thpre  are  no  iitatalory  proTliloni  mpectlns  BcknowledffineDti  in 
nctloni  for  pcnaltipi.  but  such  artloDH  m  concern  the  trade  of  mrrcban- 
dlK  b<>twefD  merchant  and  merchant,  their  facton  and  nervnota,  are  not 
now  I'XwptPiI  from  the  provislona  of  R.8.O.  101-*,   c.  75,  n.  55. 

■«tt0l*Bt  AekMawladcBiAmtfl. — There  must  be  one  of  three 
things  to  take  a  oaae  out  of  the  Ptntute.  Kither  there  muat  be  an 
acknowledsment  of  the  debt  from  which  a  promlie  to  pay  Is  to  be  implied, 
or,  secondly,  there  must  be  an  unconditional  promise  to  pay  the  debi,  or, 
thirdly,  there  must  be  a  ronditlonnl  promise  to  pay  the  debt  nod  evidence 
that  the  condition  has  been  performeil :  per  Mellish,  L.J. ;  Mitchell's 
Claim,  L.  R.  0  Ch,  828.  Ftf^m  a  simple  aoknowledjnn^Dt  a  promise  to 
pay  may  be  implied,  but  tf  there  be  an  express  promise  no  promise  can 
be  implied  from  the  acknowledgment :  Meyerhoff  v.  Froehllck.  4  C. 
P.  D.  63. 

The  followtoK  are  Instnncei  of  sufficient  acknowledfrments : — 

Depositions  in  another  action  aiitned  by  the  debtor:  Roblin  t.  Mc- 
Mnlion.  18  O.  R.  210:  Smith  v.  Poole,  12  Rim.  ^7-  Sed  quare  whether 
this  rule  con  be  applied  to  cases  not  within  R.  H.  O.  1014,  c.  7S,  s.  54. 

A  promise  to  have  t^e  amount  placed  to  the  plnlntilf's  credit:  Jones 
V,  Brown.  0  C.  P.  201. 

"  I  will  try  to  pay  you  a  little  at  a  time  if  you  will  let  me,  I  am 
sure  I  nm  anxious  to  get  out  of  your  debt.  I  will  endeavor  to  send  you 
a  little  next  week:*'  Lee  v.  Wllmot,  L.  R.  1  Ex.  364. 

"  I  shall  be  obliKcd  to  you  to  «end  in  your  account  made  up  to  Xmas 
Inst.  I  shall  have  much  work  to  be  done  this  aprinp,  but  cannot  give 
further  orders  until  this  be  done."  Again,  "  You  have  not  answered  my 
note.  I  again  beg  you  to  send  in  your  account,  an  I  particularly  retiuire 
it  in  the  course  of  this  week:'*  Quincey  v.  Sharpe,  1  Ex.  D.  72. 

"  I  return  .  .  .  about  Easter.  If  you  send  me  the  particulars  of 
your  account,  with  vouchers,  I  shall  have  it  examined  and  cheque  sent  to 
you  for  the  :  mount  due,  buL  you  must  be  under  some  great  mistake  in 
supposinfc  that  the  amount  due  to  you  is  anything  like  the  sum  yon  now 
claim :"  Skeet  v.  Lindsay,  2  Ex.  D.  314. 

"  The  old  account  between  us  which  has  been  standing  over  so  long 
has  not  escaped  our  memory,  and  so  soon  as  we  can  get  our  affairs 
arranged  we  will  see  you  are  paid ;  perhaps  in  the  meantime  you  will  let 
your  clerk  send  in  an  account  of  how  It  stands:"  Chasemore  v.  Turner, 
L.  R.  10  Q.  B.  500. 

"Send  in  your  account:"  Curwen  v.  Milbum,  42  Ch.  D.  424. 

"At  present  it  is  utterly  out  of  my  power  to  do  anything:  I  am 
willing  to  pay  you  any  reasonable  interest  to  let  the  matter  remain  for 
the  present:"  Wilby  v.  '.i;igec,  L.  R.  10  C.  P.  407. 

A  request  for  delay:  Collls  v.  Stack,  1  H.  &  N.  605:  Cornforth  v. 
Smithard,  5  H.  &  N.  13. 

"  The  beat  way  woiild  be  for  you  to  draw  for  the  balance  of  your 
money :"  Dabbs  v.  Humphries,  10  Bing.  446. 

A  promise  to  remit:  Lang  v.  MacKenzlc,  4  C.  &  P.  463. 

"  I  don't  see  bow  it  is  possible  for  me  to  be  Indifferent  on  the  matter 
of  this  debt.  If  I  were  able  in  any  way  to  reduce  it  further,  you  may 
be  quite  sure  I  should  do  so:"  Re  Buakin,  15  R.  117. 

"  I  shall  go  to  my  attorneys  and  pay  the  debt  and  settle  it  :'*  Triggs 
V,  Newnham.  1  C.  &  P.  631. 


8TATCTE   OF   LIMITATI0X8  I   ACK.NOWLEDOaEXTS. 

"Thik.'  ir^'       .""'  ""^  '°  "■'"'  ""  "'■'■''"°'  "b'-'V""  the  plain  Iff 
An  admU.ion  or  n  d»bt  coupW  with  ,   cinim  Ihil  It  wai  dlKhannl 

2  II.'*''x'."(!!)"'''"°°"""  °'  ""  """"  °'  ""  """""':  SI'lwl"  V.  M„on. 
O.  m"^'""'  ""  "'"°'""  '»  "  "■"""•"  ncfount;  Waller  v.   Lacy,   M.  & 

111  m*4T'mb.°  ""'■ '""""'  °°  ""■  °"'°°"*  '■'"'■'""'•  f  ">■''>■•  "•  st«l^ 

.iewo'rT','Lfr."'i';.rr'>,°,' '".'  "r"""'"'  ''"'"•  ■"  •  "»"""'■"' »' «" 

(•  B  x\.s  780  crodlror:   Holme,  v.  Jlackrell,  3 

B.lll^.-'r'i"',.?  "^."^'i"'  <»  »■>  «"il!"«  (or  the  benelit  ot  creditor,- 
0  c"  m  '""'°'       '^"■'-  *^'-  '""  •'"  ""  •'"""■elr.  Claim    i'r. 

It  wa«  wnsidcred  doubtful  on  the  authorllle.  whether  a  lelter  Jrom 
;.;;i»'''fj''''°''  "'',=™"'°'-  '"  ""  tbe  principal  debtor  w,°  a  ,„fflcien 
acknowledgmen,:  Flak  V    Mitchell   24  L.  T.  272,  Humphre,:  ^"jSne" 

Smkh  1^  1  o  n  Ta-""''."'?!!  °'  ""  °°""  °'  *''P<'"'  '°  Stamford  » 
Kinith.  1802,  1  Q.  B.  70u,  .et  the  matter  at  re.t  a>  not  constitutlna  an 
acknowledgment  under  the  .latute:  Kins  v,  Rosera.  1  o.  U  R     p    73 

B„-,r^i„''''"?.'  '""■""I?*  »  "arred  note  with  hi.  Initial,  and  the  date- 
tsojrdm  V.  Greenwood,  L.  R.  13  Ea.  351,  u"it?. 

D.  i^a'm  ""  "'  """"''  '"  ""  '""ii'":  B-f  f«"c  Wil„n,  1  Mont. 

Hou,i;,°24Tp.  52r  °"''""'*  ""  '"°'"  °"  '"  °"  ""'  •'^'■-  H»°«  '• 

Hon  tha^TibJ^rh""'  r'Z""'  ',""''  "'  '"  «•''''"  ""■«  ""  »  °>«™- 
.ufficlent^^L  f^^fi.  ■='^'«"'  "'"I"'  »  Jounser  ,i,ter  and  brother  I, 
aufficlent  alao  for  the  pnrpo.e  ot  the  Statute:  Lyon  v.  Tiffany,  16  C.  V. 

„,  ™"» °  °"^''"'"'''?'"'™t  ot  an  nnaettled  account  ou  which  somethini:  la 
or  may  be  due:  Banner  v.  Bcrridse,  IS  Ch    D   0^4.  Pr,nce  ^  a™„:  „ 

o?Jcf '\''?"'"J-  '""•""■  «  ">'■  D-  424.  orty  Vec  t'a'iVa  V^SZ^^ 
of  account,  to  arbitration:  Che,ly„  y.  Dalby,  4  Y.  &  c.  2M-  buHeo 
nalea  y.  Stevenson.  7  L.  T.  317.  8  L.  T.  798  '"^-  -^^  out  .ei 

S«Tcfenr^"'"""'  -"'"'-  -"'"-  --'  »'  .>.Itp';il°:^^t  The' 
Tann'eJ  Tsm^VS  a  "/c. '(Kja™  SS'^li." I.^Jilr'  '"™'--  '  "''''■  ''''■■ 
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V.  WniUtna,  7  RIdc  IflS:  Ham- 
Oemmcll  v.  Cotton,  II 


I.  lis.  "  An  woo  a«  In  mj  power  :"  Ilnyd' 

mond  r.  Hmlth.  33  Bht.  402; 

**  Sbftll  rvmfmbfr  70U  ■»  noon  ■■  imsilble 
C.  P.  D7; 

"  When  I  may  be  ible  lo  p«j  you.  I  rinnot  now  uy :"  Woodhmn  v. 
HoUta.  a  L.  J.  (K.R.)  TO: 

"  i  ahall  be  happy  to  paj  aa  aooo  ai  coDvenleot :"  Edmaoda  v. 
Downrfl,  2  C.  A  M-  458 ; 

"  If  you  ran  recover  from  O-.  you  can  pay  yooraelf  thereout :"  Ayton 
T.  Bowlea.  4  IIIdc.  lOH; 

"  If  In  fundi  I  would  immedtotply  pay  tbe  money :"  Richardaoo  v. 
Barry,  20  Bear.  22. 

"  I  vlll  send  you  a  cheque  aa  soon  an  I  can :"  Re  Bethell.  34  Ch.  D. 
Ml. 

"  1  ahall  be  glad,  an  "oon  an  my  poNftfim  brconit-a  nomrwhat  better, 
to  beiin  again  and  irontitmc  with  my  Inattilmrntii  ;*'  Mt'yerhoff  v.  Froe- 
lich,  3  C.  1\  D.  .^^1:  4  C.    I'.  V.  fl3 ; 

"  It  will  be  impoaaible  for  me  to  pay  you  anything  until  my  aon'a 
•■state  la  wound  up:"  Rolilin  r.  McMahon,  18  O.  R.  219: 

A  r<>mgnltion  nt  n  d«-bt  In  n  Kubtnliuilnn  to  arbitration  la  Ineffective 
If  the  arbitration  proven  abortive:  Ralea  v.  Stevenaon,  7  li.  T.  317;  H 
L.  T.  708. 

A  Btatement  by  an  executor  that  If  there  were  aiaeta  tbe  debt  abould 
be  paid  Is  conditional;  T^mpman  v.  Davla,  1  U.  C.  B.  179. 

When  the  condition  is  performed,  tlma  Immediately  commencea  attain 
to  run  although  th»  creditor  is  nuc  aware  of  Ita  performance:  Watera  t. 
Thanet,  2  Q.  B.  7^7:  Bateman  v.  Brider.  S  Q.  B.  574. 

Nttw  Ttaa  of  Par^ami. — Where  the  acknowledgment  apecifieH  a 
new  time  for  payment,  no  promise  can  be  Implied  to  pay  at  an  earlier 
date,  e-ff;  a  promise  to  pay  in  two  yearn:  Whealley  v.  Williams,  1  M.  ft 
W.  533;  or  after  taxation  of  cnstii:  Niohola  v.  Rexent'a  Canal  Co.,  fl3 
L.  J.  Q.  B.  &41 :  71  L.  T.  249.  83C ;  Archer  v.  Leonard,  15  If.  Ch.  R.  2fi". 

But  coupling  an  acknowledgment  with  a  auggestion  aa  toaportintlnr 
mode  of  payment  will  not  of  Itself  prevent  an  absolute  promise  being 
inferred:  Evana  v.  Simon.  9  Ex.  282. 

To  WkoB  to  bo  Mado.— The  acknowledgment  must  be  made  to 
the  creditor  or  some  person  on  his  behalf:  Goodmnn  v,  Boyes,  17  A.  R 
B2S:  Tanner  v.  Smart,  6  B.  4  C.  003;  30  R.  R.  401;  Rogers  v.  Qulnn. 
SO  L.  R.  Ir.  130;  Orenfell  v.  Girdtestone,  2  Y.  &  C.  002;  Fuller  r. 
Redman.  20  Beav.  014;  Green  v.  Humphreys.  20  Ch.  D.  474:  not  to  a 
co-debtor  or  third  person:  Stamford  Banking  Co.  v.  Smith.  1802.  1 
Q.  B.  705 ;  King  v.  Rogers.  1  O.  L.  R.  73. 

An  acknowledgment  after  the  creditor's  decease  to  the  person  who 
is  entitled  to  and  afterwards  does  take  out  Tetters  of  Administration  is 
sufficient :  Robertson  v.  Burpill.  ?I2  A.  R.  3.10;  Clark  v.  Hooper,  10  BinK 
480:  see  Beard  v.  Ketchum,  3  I.  C.  R.  114. 

By  Whom  to  bo  Made. — The  acknowledgment  must  be  made  by 
the  "principal  party  or  his  agent:"  R.S.O.  1914,  e.  75,  s.  54;  Har- 
lock  v.  Ashberry,  10  Ch.  D.  639. 

An  acknowM^ment  by  a  wife  who  has  been  accustomed  to  act  as 
the  husband's  agent  in  purcfaaaing  tbe  gocis  and  mnnaglug  the  businesii 


•lATUIE   OF   LIUITATION't :    ACKNOWlEDOJltNTS. 
B.  B.  70.1:  ant«rj  r.  Pirkrr,  1  C.mp.  MM,  10  R.  R.  712. 

_..  "r.  1.     [       1^         '..    *'''•  '*'■  Foilham  r.  W«    1,  10  Hnrc  217-  but 

«*«;1iof  .7J.";i.??U"l,„".'«.  ,,".?-"■"■"'"' »'  -"'  --'»•  -'  " 

MMil.^''MiaVw:'lS''^'^'h'.°'2b'""''''"  '•  """•  ''  "'"    "^  - 

1?    1.  ■  5       "-"^'  "''""iMnK'nt  .l.tm  br  will  pily  ,||  J^btn  Jmt], 

F   A""'  ■  ""•"  '^^  •'°°""-  '  «""■  *  M»l   2M,  4  CI   * 

tb.  tl,„tul  .dmini.tr..or:  Orpnt  v.  .MoD„„„|,l.  8  Or.  4«8°  U™t.rU 
V.  Boatwrlrtt.  L  R.  17  Bi.  71;  Kllii  v  Elll«  lonr  1  ri,  .111  , 
.«  o„„..  In    8„l,l.r-,  AnMtMlon.    p.  M8  '      ^^  '"''■  ""' 

3  C  n  N  g^ji'™""'  '°  ""  """"'■•  l-nd.rltta,'  Holm,,  t  Jirkrell 
21  6  *^;  Splckernell  t.  Hothaui,  Kay  flOO;  Barwiok  v.  BuTx^icl. 

^v°!r  r '? -"  "-'^"-''-  s^- ="^  s-^.^ 
ntj.'v'\;-i,^L:°7^rirR;dTp'^i„';\'!;^fj'-K~ 

™  wl-off:  Cripp,  V.  D«vl«,  12  M.  &  W.  150 

The  (,ue.llon  .hould  be  left  to  the  jury  u  to  wbther  ih.  .,.l„„_ 

kH'- Si? ?  ••vs"„"  "f-:~-  •»  - 

9J1.  vX.iii       Si  ?  ■»  •.     "•  "*•■  Wniell  T.  Ronsor.  2  BIni   N   O 
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laimSvUmt  A«lkm*wW1sBMita. — Two  iMii  niu«r  b»  ap|>lM  tt> 
Hn  u<-kDowlHgiiiPDt :  Flr-i.  rhp  nrknowlnlfniMit  muit  In>  r)i>ar  Id  ordrr 
to  nlM  thf>  impllcatioo  of  n  proml-»  in  pay.  An  aoliniiwtiHlgniPnt  which 
l«  nut  rlrtr  will  not  riiia^  Ihit  Infi-rrnrf:  fli>nindly.  ■upp<Mlni  ihit  1|  li 
>D  irkoowlpiliiiirDt  ot  a  ilfbt  which  would,  l(  It  aUxtd  by  Itarlf  be  clrnr 
i>n«iuih,  itlU  if  wi>rdi  Hn-  found  i.-umbiQ<>d  with  It  wbUh  prtvMit  thf 
(HiHalbllltjr  ot  th«  Impllriitioo  of  th<>  prointar  to  |my  nriaini.  tbm  the 
■ckDowMciueni  !■  not  *  li*ar  within  the  mfinlni  of  f  hi>  d^Anldon ;  bfciUM 
Dot  DitTply  )■  thrn  fotind  In  the  wordi  wtntlhlni  Ihil  pxprcwww  \*n» 
Ihnn  I  prorniM  lo  pay:  hut  IwH-auM'  tb#  worda  vxprma  th«  Inavr  In  auch 
a  way  ai  to  fxrludc  the  stvatrr:  OiTfu  t.  Hutnphrpya,  20  Cb.  D.  474. 

Th«  following  arv  Imtancri  uf  JDKiifflclcnt  acknowMfmenta: 

"1  cannot  afford  to  pny  my  nt>w  dcbti,  much  Iraa  my  old  onea;" 
Knott  V.  Farrrn,  4  D,  k  Hy.  170. 

"  I  will  aee  my  attoriM-y  and  tell  him  to  do  what  ia  richt :"  Mllh'r  v. 
Caldwell.  3  D.  A  Ry.  267. 

"  I  know  that  I  owp  the  money,  but  (he  hill  1  kavp  waa  on  a  3il. 
rtH^llit  stamp,  and  I  will  npv«r  pay  It :"  A'Court  v.  CroM,  3  RInii.  320, 

"  K«nd  mf  your  hill,  and  If  Junt  I  will  not  ffive  you  lbi>  trouble  of 
going  to  law :"  Spong  t.  Wright,  0  M.  A  W.  ttSIt. 

"You  bad  l»etlpr  look  to  Mr.  Rogrra  for  paymfut  of  that  notp" 
(Rogfra  being  a  co-maker)  ;  or  "  I>o  not  takf  any  further  bIvp  till  I  ran 
hear  from  Mr.  Rogera,  to  whom  I  have  written  roncemlng  the  matter:" 
King  V.  Rogera,  1  O.  L.  R.  p.  70. 

"  I  thank  you  for  your  very  kind  intention  to  give  up  the  rent  of 
T.  R.."  (an  eatate  of  bit  wife,  the  rent  of  which  waa  being  applied  on 
the  debt.)  "But  I  am  happy  to  aay  at  that  time,  both  principal  and 
Interoflt  will  bare  been  paid  in  full :"  Green  v.  Hurapbreya,  26  Cb.  D.  474. 

"  I  have  a  receipt  in  full  of  all  demand*.  I  shall  aearch  for  U  and 
let  you  know  in  the  event  of  my  not  being  aMe  to  Ond  it:"  Brydgea  t. 
I'lumptre,  0  D.  A  Ry.  740;  Birk  v.  Guy.  4  Eap.  184. 

Where  a  debtor  disputed  the  earlier  I'ems  In  the  account,  but 
admitted  the  aubaequnt  onea,  and  enclosed  a  cbequo  therefor,  no  Implica 
tlun  of  n  promise  to  pay  the  earlier  items  could  be  rataed:  Brlgatnrke  v. 
Smith,  1  C.  ft  M.  483;  3  Tyr.  445;  38  R.  R.  mo. 

An  unaccepted  offer  to  pay  In  goods:  Cnwiey  v.  Furnell.  12  C.  B. 
2111 :  or  land :  Young  v.  Moore,  23  U.  C.  R.  IM :  or  share* :  I^wndes  v. 
(larnett  &  Moaeley  Gold  Mining  Co.,  10  L.  T.  32r>. 

The  insertion  of  a  debt  in  a  bankrupt's  statement  of  affnira:  Evci-etl 
V.  nobertson,  1  E.  &  E.  16;  Courtney  v.  Williams.  3  Hare  MO-  Ex  porle 
Topping,  4  De  G.,  J.  A  8.  551 ;  Pott  v.  Clegg,  16  M.  &  W.  ?  V 

An  nier  "without  prejudice"  if  anacceptwl :  Mitchell's  Case,  L,  R. 
6  Hi.  822. 

"  I  acknowledge  the  receipt  of  th«<  money,  but  the  testatrix  gave  It 
to  me:"  Owen  v.  Wolley,  B.  ^    I'.  148. 

An  admission  made  to  a  pi'r»on  who  at  the  same  time  purported  lo 
sign  a  discharge  of  the  debt :  (;  nte  v.  Goace.  1  II.  h  N.  29. 

Where  t'.'.e  fair  effect  of  n  letter  is  that  the  writer  Is  not  certain 
whether  the  debt  la  owinx:  ColHnaon  v.  Margesaon,  27  li.  J-,  Ex.  305: 
McOormack  v.  Berzey.  1  U.  C.  B.  388. 

An  unaccepted  proposal  offering  to  set-off  a  clfllm  of  the  debtor: 
Francis  v.  Hawkesley,  1  B.  &  E,  1052;  aee  Williams  v.  Griffith,  3 
Ex.  335. 
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Roham'  3"  c'l  T'^  r  w"."  '■  !.■""'"■  '  '-'■  *  *"  ^*^-  «»l'""-  V. 
Klrm.n,  ,B  wVMT'B^m.^  ",?'''"°'  ""  "'■  ^  Ml;  Oi..ld,  v. 
'.  Cr.;(„rt    Ir.  M   2  K,"°",S    •'  '   ""^'■'  »  -»■  *  E.  S21I  Cni.f,.rd 

nr  .Jmlnlnrator..  doM  not  bind  thlL.^  ""•'""on.  or  eierator. 
ton,  ..  ,u,.hr  Be  M.irfonpld,  .«prg.  '  ""  °"'"  "'™- 

Tend'JSitaTArTo";!'-,!!:  „"■,]?'.'■  a'  "'  ''  "*■  '"  "'""'"  •"  '-' 
™t:  Briw,  V.  wll,on.  6  D.  Jf  4  O   if  ImcudUit  lnt«- 

not  barml  at  the  tim.  „f T.  ?  u  ™"«'  ""»"  o'  nn  ncrount. 
beooo..  ,«;  C.,'h™r;'7.U,j:r3°7V''r.  r'Tt.'"''  ""'  """"^"'-W 
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The  paymeDt  must  be  made  oq  account  of  the  debt  sued  for:  Mor- 
sao  T.  Rowlands,  L.  R,  7  Q.  B.  403,  and  cases  cited. 

Payment  of  interest  revives  the  principal :  Wilson  v.  Rykert,  14 
O.  R.  188;  but  a  compulsory  payment  of  intereit  does  not  save  the 
Rtatute :  /&.  The  payment  must  be  such  as  to  warrant  the  jury  in 
iuferrinj;  an  intention  to  pay  the  rest;  Boultbee  v.  Bnrke,  9  O.  R.  SO; 
and  if  the  defendant  on  making  a  part  payment  should  say  that.  "  he 
owes  the  money,  but  will  not  pay  it,"  it  will  not  be  sufficient  unless  the 
jury  think  the  words  were  spoken  in  jest :  Wainman  v.  Kynman,  1 
Ex.  118. 

Payment  to  an  assignor,  after  assignment  of  the  debt,  cannot  be 
used  as  an  acknowledgment  In  favor  of  the  assignee :  Stamford  Banking 
Co.  V.  Smith.  1802,  1  Q.  B.  765.  Payment  of  a  dividend  by  an 
assignee  for  the  benefit  of  creditors,  and  money  received  by  the  holder 
of  a  note  from  the  maker  within  six  years  from  the  commencement  of 
the  action  therefor,  in  payment  of  goods  given  before  that  period  by 
the  maker,  as  security  for  the  note,  is  not  a  payment  within  the  mean- 
ing of  the  authorities:  Ftskin  v.  Stewart.  33  C.  L.  J.  41. 

If  there  are  two  debts  and  a  payment  is  made  generally,  it  is  for 
the  judge,  or  if  a  jury,  for  them,  to  say  wliether  or  not  there  is  a  pay- 
ment on  each  of  thf^m :  Walker  v.  Butler,  6  E.  &  B,  506;  or  they 
may  he  appropriated  to  the  whole  indebtedness :  Cathcart  v.  Haggart, 
S7  U.  C.  R.  47:  Stewart  v.  Gage,  13  O.  R    458. 

The  creditor  cannot,  without  the  debtor's  knowledge  or  assent, 
appropriate  a  payment  to  any  particular  debt  to  take  it  out  of  the 
statute;  but  it  ought  pfinto  facie  to  be  taken  as  paid  on  the  debt  not 
barred:  Nash  v.  Hodgson,  25  h.  J.  Cb.  1S6;  6  DeG.  M.  &  G.  474,  482. 

The  following  have  been  held  not  to  be  such  payments  as  are 
required  to  take  the  debt  out  of  the  statute:  Payment  of  a  dividend  by 
an  assignee  under  the  Insolvent  Act :  Davies  v.  Edward$>,  7  Kx.  22 ;  nor 
payment  by  the  inspectors  of  the  debtors'  inspectorship  deed :  Ex  parte 
Topping,  34  L.  J.  Bky.  44 ;  nor  payment  under  a  judgment  in  a  defended 
Coonty  Court  action :  Morgan  v.  Rowlands,  L.  R.  7  Q.  B.  493 ;  nor 
payment  by  the  defendant's  wife  on  account  where  the  evidence  showed 
that  the  bnsband  had  expressly  forbidden  her  to  make  any  such  payment : 
Robertson  v.  McKerrigan,  29  N.  S.  R.  315.  The  payment  may  be  made 
by  bill  or  note:  Turney  v.  Dodwell,  3  E.  &  B.  136;  and  it  operates 
from  the  delivery  and  not  from  the  failing  due  of  the  bill :  Irving  v. 
Veitcb,  3  M.  &  W.  90.  The  part  payment  must  be  by  the  debtor  or 
some  one  authorized  by  him,  and  merely  realizing  by  the  creditor  on 
a  aecurity  is  not  such  payment,  as  will  prevent  the  running  of  the 
Htiitutp;  Bank  of  Montreal  v.  Lingham,  5  O.  L.  R.  519;  7  O.  L. 
R.  164. 

It  is  not  necessary  that  money  should  pass  if  the  transaction 
amounts  to  payment:  Maber  v.  Maber,  L.  R.  2  Ex.  153;  House  v. 
House,  24  C.  P.  526;  see  Amos  v.  Smith,  1  H.  &  C.  238. 

If  a  payment  of  part  is  made  as  the  whole  amount  due,  it  does  not 
take  the  rest  of  the  claim  out  of  the  statute:  Waugh  v.  Cope,  fl  M.  & 
W.  S24. 

A  payment  made  by  a  third  person  on  account  of  the  debt  to  the 
creditor  cannot  be  appropriated  by  the  latter  so  as  to  bar  the  statute : 
Waller  v.  Lacey,  1  M.  &  G.  54;  and  see  Clark  v.  Bellamy.  27  A.  R. 
4.35.  So  payment  by  an  executor  de  ton  tort  does  not  bar  the  statute : 
Grant  v.  McDonald,  8  Gr.  478;  Boatright  v.  Boatright.  L.  R.  17 
Eq  71 ;  Taylor  v.  Holland,  1002.  1  K.  B.  «7«,  681 ;  Bradshaw  v.  WW- 
dington,  1902,  2  Ch.  430,  450;   Ellis  v  Ellis.  1905.  1   Ch.  613:  Trust 
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•nd  Loan  v.  Stercasoo,  21  O.   R    571  -  at  a    r    nn 

El.  «17.  •  °'  ■"■  '"'  P'«>'i'n«»--  BalMon  v.  Walton,  1 

•lire  ajalnat  all  peraons  entitled  in  remainder-  Re  Hniii„™h..j    i?  .. 
Ingabead  v.  Webster,  37  Ch   D  851    """'"'"■  "«  Hollingahead,  Holl- 

S,atn^t:o"Stat,r:  tiwi /  ."'SiZ^   TV^T  JT'!.,''^   "" 
Trollone   L  R    2  p„    •><«.>.  .     """"•J^'  I-  K-  ■»  Eq.  t>l :  Alston  t. 

no.rrve™b"-:'Mid'',lef;.  Mi^.'ie"    "im', '3'°cr'Sk''""r  ""'  "  " 
HednZt""'  """  °""  "'J.-l  ■'  «■»»■ '"«-de<l  XnTd'bi^wS^t   ;  ™id 

.redi^r*r-."™i'o:i./'Zn:L:rr  r  r  tbe":;„Ltt^r  „?'  - 

^xecmor  or  adn,l„i.,r„,„r:  Orant  r.  Mcr)c,n,ld%  Or   iS"  At™,„»on    " 
n.r.— 10 
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aM.119.  Third  Equltuble  BeneBt  SwUy.  25  Q.  B.  I).  :t77:  Ntiven.on  v  IM.li-r. 
15  lir  570  •  and  Interest  Ik  rpcoveralile  for  tlip  wliolc  ppriml  from  the 
time  the  eniKe  of  airti™  nro*.:  Ih.  If  llie  coiise  of  netion  acenieil  m 
the  testators  lifetime  the  statute  then  l«>eln«  to  nir.  whether  the  will 
i,  proved  or  not:  Koatrlltht  v.  Boatrijht.  I..  R.  17  E,|  ,1:  see  al». 
He  HoMhiishead.  37  Cli.  D.  Ilol.  An  order  or  judsnient  tor  ndmlni.lra- 
lion  of  the  estate  ereatea  a  fresh  slarliiiB  point  under  the  Stalnte  of 
Limitations:  I'ffner  v.  Lewis,  27  A.  K  242. 

The  statute  does  not  liar  the  elaiin  of  any  STeeutor  BRainst  the 
estate  of  the  testator :  Ernes  v.  Ernes.  11  Gr.  325. 

A  person  entitled  to  letters  of  admlnislrntion  of  a  deceasi-d  person 
raav  brinu  an  action  before  oblnininz  such  letters  and  Prevent  the 
Statute  of  I.-'»itnllou»  from  beini!  a  bar:  Trice  v.  Robinson.  Itl  O.  R. 
433:  Clianl  ■..  Rae,  IS  O.  R.  373. 

Tp«itM».— The  Statute  of  Limitations  applies  now  to  any  esecu- 
tors.  administrators  and  trustees,  except.  (1)  where  the  claim  is  founded 
upon  any  fraud  .r  fraudulent  bn-acb  of  trust  to  which  he  was  partj 
°r  privy  (sec  IIu,hes  v.  Ilu,l.e».  (i  A.  R.  373)  :  (2)  where  the  clatin 
is  lo  recover  trust  property,  or  the  proc-cds  tbcreof,  still  retained 
by  him  or  pn^vioosiy  received  by  bim  and  converted  to  his  use: 
R  M.  O.  11)14.  c.  75.  ».  47.  Where  no  eiistinf  Statute  of  Limitations 
applies  the  trustee  or  person  claimins  under  bim.  is  Bt  liberty  to  plead 
the  lapse  of  time  as  n  bar  In  like  manner,  and  to  the  like  estent.  as 
It  the  elaini  had  been  in  an  action  of  dclit  tor  money  had  and  receivefl : 
lb  Directors  who  by  mistake  or  carelessness  misapply  money  under 
their  control  belonitinB  to  the  company  may  in  the  absence  of  fraud 
rely  on  that  s^tiiui :  Be  Lands  Allotment  I'o..  1804,  1  Ch.  616.  An 
action  to  compel  trustees  to  replace  moneys  lost  throufth  breaches  of 
trust  is  an  action  lo  reciver  money,  and  will  be  liarred  at  the  expiration 
of  six  years  from  the  breach  of  trust,  or  six  years  from  the  time  the 
Interest  of  the  plainlilt  benelieiar^•  became  an  Interest  in  p.»s.ssion : 
Re  Bowden,  45  Ch.  D.  444:  Re  Swain.  1801.  .'!  Ch.  233:  Fe  Page. 
1883.  1  Ch.  3(M:  Re  Somerset.  1804.  1  Ch.  231. 

An  acknowtalgment  will  take  the  case  out  of  the  statute  but  it 
must  be  an  acknowledgment  of  a  breach  of  truul  and  a  liability  ot^  the 
trustee  in  conscqnence  thereof:  Want  v.  Campain.  9  T.  I,.  K.  -.vl 
.  Stephens  V.  Realty.  27  O.  R.  7.".:  and.  therefore,  payinit  interest  recMyed 
from  a  mortnaeor  is  not  an  acknowledsment  of  a  liab.  ti.v  for  the 
insufliciencv  of  the  Investment:  Re  Somerset,  1894,  1  I  h.  ..a.  but 
payment  by  n  solicitor  as  the  aaent  of  the  trustees  o  money,  as  inter™ 
on  alleged  investments  will  be  sullicient :  Clark  v.  Bellamy.  30  O.  R.  -l-i- 
A  tenant  tor  life  is  barred  nl  the  expiration  of  six  years:  Stewart 
v  Snyder  30  O  R.  111).  A  new  trustee  cannot  recover  from  llie  old 
for  a  breach  ot  trust  more  than  six  years  old.  he  not  beinf!  n 


m 


recover  from  the  old 
trustees' fiir  a  breacli  ot  trust  more  than  six  yea 

benehciary  within  R.S.O.  1(.14.  e.  75.  s.  47  (b)  :  Re  «"«*"■  4n';:J'^ 
444  As  lielween  trustees  time-  does  not  beam  10  run  until  the  lialjlllty 
Is  eslabllsbeil.  so  that  an  action  tor  cnntribulion  may  be  broiiiht  within 
six  year,  from  the  judBmenl  establishing  the  liabUity :  Robinson  v. 
llurkiu.  181)6.  2  Ch.  415. 

Where  irustcs  have  paid  out  the  tnisl  money  inn.ieenlly  altbous  , 
to  a  wrouK  person  tor  a  wrons  pumose  the  Statute  of  Limitations  ».  1 
Z  a  bar-  How  v.  Earl  Wlntertoli.  18i)«.  2  Ch.  626:  or  wliere.  thooBi 
ihe  br..aeh  of  trust  is  fraudulent,  if  they  deriv«l  no  benelit  from  n  and 
1„„1  „o  knowled,e  of  and  were  not  concertjed  in  ,t :  Tliorne  T.  nenrd. 
1S'I5      \     C.    41)5.      If    ll.e    trust    money    i,    "still    ftmoed       hi    tie.. 
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'"■',  T„„;,',i'  "'".'f,!,. «.  T'c""'.™  "'fHir";  T"t^ "" 

not  ac-.ounl«l  for:  Ilriej,  v    \Vil,j„    04    »    H-oi       i  ■^-    "^^   ,1""  ■    "• 
'".-bars.  „f  „  ,|,b,:  flr  ,!„,„,,,  l^riCh' flii,         "'°"""'"  '"  1'"' 

Esfi'iit    wlivri'    R.S.O.    11)14,   o     Tfi     a     4N     n  .     i  11, 

.lain,  „f  a  cc.,„i  ,„„  „.„.,  „,„:„„  .^'.^l.tt™  t ,  '  a  ,  "'X™,"''-,,1': 

tion"^!",;'  ?brin,',';i;!"'' ""''"'  ^^  •"•  "■""""''■  """"i-'  "■  ".wi- 
^s5f  ■■"=•  -  =■  t-z  ^'U'^.:r'-a -- 

brourtt  «itl„n  „i  y^„n:  ;„  ,0  Kobinson.  lllll.  I  c'b    50"    b^ liw 

™q  ^/'z,!.- ;'z  s  ^- ■^.j  £:"£ti[t 

majontj.  raa,-  b..  ratified  by  acq„l<.»..„oe  „r  inacHon  withTu,  writta. 

'"'  "  ';™  l;'-' " ».>■  be  ii.f,.rrrd  :  Brown  v.  Harmr  S  L    T    4to' 

(  ornwa  I  v.  Hawk  tin    *'fl  I.    T   I{/17-   k.  *     ■   ■        "*^'^l"^r,  <»  ij.    1.  4hh. 

lion    to   Imv,.    .TmrtlJ   .f,  '■      '•  "'■"'»  »■""''"  """'^''  "f  "ifn- 

iiuii    10    iPaM'    Shortly    after    mnior  tv    U    nnr    n    -«.(«     »-        . 

"itbin  ,bo  slatnt,:  Blrkln  v.  Forth  yVT.  ^32  ""°°    '"    "■"""» 

Th..    promisp   <,r    ratification    tu    satisfy    tlio    «latuto   mii.t    b^   „„f 

ST'f-.'S  "r"'",," '°'^'-  ""V"  r"'"«^  '■■""'™  '■  Miimi'ne.U  O    L.  R 
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WITNESSES  AND  EVIDENCE. 

vendor,  and  .«  action  .111  lie  for  !«  value:  ^""^V-'-  *"'■"{?••  Jf 
0  L.  K.  03;  .ee  alio  Beam  v.  Beatty,  3  O.  I..  R.  34!i.  4  O.  L.  R.  5.i4. 

A  conannatlon  after  majorll,  of  p«rt  of  »„">»"!"l"  ■'I"'"'"'  '" 
ronlirm«.ion  of  the  whole;  Davi™  v.  Davle«,  I,  II.  »  El- ^JS:  ".'^J' 
Hare,o.»l.  18  Ve..  27T;  Edward,  v.  Carter,  18(.3,  A  C.  360  Aoeept- 
■  nee  of  rent  afler  majority  is  confirraallon  of  a  lea.e  made  during 
Infancy:  Smith  r.  Low,  1  Alk.  488;  and  bo  would  be  a  mortgate  of  the 
properly  referring  to  the  leaae;  Story  v.  Johnstoli,  2  Y.  &  C.  •'8"  •  ^oM 
Advo^aio  V.  Wemya.  <1S09).  W.  N.  124.  Hemalning  after  ma  ority  In 
pc^wasion  of  lands  taken  In  exchange  during  infancy  and  afterward. 
alBpcing  thereof  la  aulBcient  conlirmation  of  the  exchange :  MUIer  v. 
Ostrander,  12  Gr.  349;  dee  also  mllock  on  Contractu  5th  ed.  OJ-id. 

Care  must  he  taken  alao  to  diatingulah  the  case,  where  it  has  been 
,ald  ihe  infant  la  linble  in  equity  tor  falsely  repreaenling  hli.seif  to  b«  of 
full  age.  The  expression  is  only  a  compendious  one  which  must  he 
Interpreted  with  reference  to  what  were  the  functions  of  a  Court  ot 
Equitv.  An  infant  who  had  Induced  trustees  to  pay  money  to  him  on 
his  false  represenUtion  as  to  age  would  not  he  allowed  to  id  hie 
Infancy  as  a  bar  to  a  release  executed  by  him:  Overton  v.  Banister, 
3  Hare  003 :  and  if  he  had  obtained  property  on  .uch  r.-P«';;'»'i»°; 
be  might  be  ordered  to  redeliver  it:  Clarke  v.  Cobiey,  2  Cox  173.  But 
the  r-presenlation  does  not  amount  lo  n  contract,  nor  make  the  infant 
liable  as  on  a. contract,  or  for  a  debt,  therefore  an  infant  vbo  obtain. 
.  lease  by  falsely  representing  himself  of  age  Is  liable  ncUher  on  the 
lease  nor  for  use  and  occupation :  Lempriere  v,  I.ange,  12  Ch.  D.  «7„. 

.Merely  executing  a  contract,  e.j.,  a  mortgage,  does  not  amount  to  a 
mUrepre«.ntation  ot  age:  Confederation  IJfe  Assn.  v.  kinnear,  ^ 
A  R  407  See  the  exhaustive  collection  of  authorities,  on  the  Statute 
of  Limitations  In  Snider's  Annotations,  pp.  23«,  2.^,  et  leq. 

WITNESSES  AXD  EVIDEXCE. 
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Subpanas, 

P„,ie.  114.  A  party  may  obtain  from  the  clerk  of  any  division  court 

mayobtain  ^^  j^^  <,„j,„ty  j  subpoena  with  or  without  the  clause  lor  the  pro- 
;±'5°r'k.  auction  of  boofe,  papers,  and  documents,  requiring  any  witness, 
resident  within  Ontario  or  served  with  the  subprena  therein,  to 
attend  at  a  specified  court  or  place  before  the  judge,  or  an 
arbitrator  appointed  hv  him  under  the  provifions  hereinafter 
contained,  and  the  clerk  when  requested  hy  s  party  or  his  agent 
shall  furnish  copies  of  such  subpwna.  in  Edw.  VII.,  c.  33,  s. 
114. 

HST  Obtmln.— Formerly  it  was  necessary  to  Issue  a  .ubp<Ena  from 
the  high  court  In  any  division  court  suit  when  the  party  propoaed  to  be 
IribpJeuacT  resided  outside  the  county.  But.  under  this  section,  ,i 
■ubpn.na  may  be  obfiilnrd  from  any  division  ciiirt  in  the  county  in 
which  the  action  is  brought,  for  service  on  any  witness  residing 
"served  (even  though  not  a  resident)  within  the  province 
For  form  of  mibpo.nn.  see  Form  36.  Formeriy  a  witness  even  if 
found  in  court,  might  refuse  to  be  sworn  unless  subpoenaed;  Bow  lis 
lobiisuii      1     W.     Bl.     ofi;     but     under    sectinn     116.    every    person 
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In  court  muit  give  evlrtencp  if  calW  upon.     It  seem..  ho.vver.  that  be.  in. 
•njr  wknm  I.  now  entitled  to  be  paid  for  hi.  tiKotn  and  in«.  o(  time 
betore  giving  evldenre :  He  Workinjmen'a  Mut.  Society.  21  Ch.  D.  S31. 
It  i«  very  queationable  nhetliep  or  not  the  aublTOiiu  can  be  i«.ued  in 
88*0   R  °405'  ''■  ^°°^'  "  "■  *  "°'''  ^'■'  ''°'  "*  ""  °"'"'  "•  ""'■"• 

«*  Jd  ""'''"°*  """'  """  'he  place  of  trial :  Miison  v.  Day.  3 
«  VC  ,^'  """'  ""  ■^"'m  '0  "«  cause:  Doe  i.  Clarke  v.  Thomson, 

If  notice  of  change  of  place  is  poBtf<l  op  at  the  place  designated  in 
sublxBna.  witness  1»  bound  to  attend  at  the  other  place:  Chapman  v. 
Davis,  1  Dowl.  N.  S.  239. 

„■.."  'A'^w'.'"  ""  *■''"''■  "'"i"8»  if  more  dnj»  than  one:  Scholes  v. 
Hilton,  10  M.  ft  W.  IB. 

The  names  of  all  witnesses  should  be  inserted  in  the  original ;  Mul- 
lett  T,  Hunt,  1  0.  *  M.  '^2 ;  and  any  number  may  be  Inserted  in  it : 
section  115. 

D  d'TT*"  *'  ■«bpoeii«.— It  was  held  In  Comstock  v.  Harris.  12 
t".  K.  17.  that  a  witness  ordinarily  resklent  In  a  foreign  country  mar 
be  served  here  with  n  subpoena,  olid  is  liable  for  oon-iittcn.iiiiiee.'  So.-. 
tion  118  now  expressly  so  provides.  If  the  conduct  money  paid  Mm  is  In- 
BUiiioient.  he  must  object  at  the  time  of  payment. 

It  need  not  be  personally  served  but  may  be  left  at  the  "  usual 
pace  of  abode"  of  the  witness:  section  115:  but  it  it  is  intended  to 
bold  him  liable  for  contempt  or  atlscliment.  the  subpKna  must  be  per- 
sonally served  by  delivering  a  copy  to  and  leaving  it  with  him.  and  the 
onginal  of  the  document  he  is  required  to  obey  must  be  shown  to  him 
it  demanded  :  Woods  v.  Fader.  10  O.  L.  R.  (MS:  ntchcr  v.  King.  2  D  & 
iiJ  'F^'^"}^  '■'■  BInnse.  12  P.  R.  585 ;  see  also  notes  to  aectiona  103, 
lOS  and  114.  These  requirements  must  be  observed,  even  it 
the  person  s'.rved  is  an  ottorney  or  solicitor:  Smith  i.  Tmscott, 
fl  M.  &  O.  267.  In  any  case,  if  the  witness  requires  to  see  the 
ongionl  document  at  n  reasonable  time  afterwards  (see  notes  to  section 
115).  and  is  refined,  service  is  defective:  '.Vealley  v.  Jones,  5  Moore, 
102.  The  copy  must  in  all  cases  be  lett  with,  and  not  merely  shown 
\°;<,-n  "■'""■'"■  Thorpe  v.  Olsbome,  11  Moore.  .W,  Re  Holt.  W.  N. 
(1S|9)  48:  and  there  must  be  no  mistake  in  the  dav:  Doe  d  Clarke  v 
Thompson,  9  Dowl   94S. 

Wltnua  Pooa.— Service  is  not  effective  without  the  necessary 
witness  tees  be-iig  paid  or  tendered:  Fuller  v.  Prentice,  1  H  Bl  49 
The  fee.  include  expenses  of  going  -o,  staying  at,  and  returning  from 
the  trial:  lb.;  Newton  v.  Hnrland.  1  M.  &  O.  aW;  see  Tariff  ot 
Witness  Fees,  Form  3,  poet. 

If  the  attendance  of  the  witness  becomes  unnecessary  by  settlement 
of  the  case  or  otherwise,  and  ho  is  informed  of  it  before  expense  is 
incurred,  the  sum  may  be  recovered  back:  Martin  v.  Andrews,  7  E.  & 
B.  1.  The  fees  are  fixed  by  tariff,  and  no  distinction  can  properly  be 
made  in  division  c  irta  in  amount  as  to  any  class  of  witnesses  ■  Dart- 
nell  V.  Prescott,  ,  u.  C.  R.  430;  except  in  the  case  of  a  witness 
resident  in  Ontario,  but  not  then  in  the  county  in  which  the  court  is 
situated,  who  is  entitled  to  witness  fees  according  to  the  County  Court 
Toriir:  section  117;  and  except  in  the  case  ot  professional  or  expert 
witnesses:     aa    to    which,    see    notes     to    .»ertin!i    ll.'i       If    .,    ].„g,.,, 
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H)im  ihiin  wliiit  II  witnoHM  in  rntitlr<I  to  it)  bona  fide  ilrmiitKlt'il.  he 
will  not  b(>  brmiiclit  into  coiit<>i»rt:  Newton  v.  llurliiiid,  aupra.  If  u 
pr.rty  rcfiixe  money  tendererl  him,  saying  he  will  pay  bin  own  fxpense^, 
hf  Ih  nnlijfct  to  the  Hame  conHi'titiencvM  ao  if  paid:  Uoutcli  or  (iofl  v. 
Miller  or  Mill".  J  I).  &  I..  U:t.  The  fpe  neeil  not  Lh>  (endereil  to  rhe 
wiint^M  at  thi>  time  of  Hervice ;  a  reiiKonable  time  l>efore  tlie  nittinin*  !■ 
•ulticient:  Webb  v.  Pajie.  1  i\  &  K.  2a.  Where  n  wtlneHH  hnil  Iwen 
bntnghf  to  the  plnoe  of  trial  by  one  party,  the  other,  flndinK  him  there, 
•ubitcrnaed  him,  it  watt  held  that  wllhdut  tender  of  expenseH  he  could 
do  no:  KdmoodB  v.  Pearson,  It  ('.  f  1',  ll.T;  and  that  the  witness  eoiild 
not  refiiHi'  to  be  rnwM-examlnoil  on  that  accoimt :  Ih.  In  a  later  caae, 
however,  it  watt  held  that  the  parly  ealliiiu  him  wh«  l)i>nnd  to  imy  all 
bN  expensew:  Allen  v.  YoxnII.  1  ('.  &  K.  Itiri.  S  rvlre  must  be  made 
a  reafionable  time  In-fore  the  trial ;  Barber  v.  \Voo(i,  i!  M.  &  Rob.  172. 
What  is  reasonable  must  depend  on  the  eireuraataut-en  <if  each  ease ; 
Mannsell  v,  Ainwworlh,  H  I)owl.  (isjt;  and  is  in  all  caBen  a  ipiention  for 
the  roiirt:  Rarlwr  v.  WikkI.  aif/tra.  If  notiee  is  itiven  witness  that  cause 
not  yet  triwl,  he  In  bound  to  attend,  tbouirh  afitr  the  day  mentioned  in 
mibiMi'na  :  Davis  v.  I-ovelf,  4  M.  &  W.  f!7N:  but  set*  (irantham  v.  Bishop, 
1  ('.  r.  2.'t7:  IbouEh  not  sutticlent  to  brin(r  him  into  contempt:  Alexan- 
der V.  Dixon.  ]  Bine.  -i'Wt.  Serviee  may  be  made  any  hour  of  the  day 
or  nijjbt.  but  not  on  t*un<luy :  Il.S.O.  1014,  o.  5fi,  s.  124  (applicable 
by  flection  22«,  and  Rule  2  (7)  of  the  Division  Courts  Act)  : 
R.  V.  Leominster.  2  IV  &  S.  flDl,  and  cases  cited.  If  the  witness 
h*-  a  niorricd  woman,  the  mimey  sliould  be  tendered  her.  and  not 
her  husband :  Arch.  Prae.  12th  ed.  '■^y\  ■  A  witness  may  also 
maintain  m  action  for  his  fees  against  the  parly  who  subprenaed 
him,  thougb  he  refuses  to  give  evidence  beeause  sueb  fees  are 
not  paid  him,  and  be  was  thereupon  not  examined:  llnllet  v.  Mear* 
1.3  East,  l."t;  Pell  v.  DaulH-ny,  '*  Ex.  O.'t.".  The  solicitor  is  not  respon- 
iilile  unless  hi-  agreed  to  he:  Uobins  v.  Bridge,  :i  M  &  W.  114.  -V 
witness  should  be  served  a  ri'nsonable  time  to  allow  him  to  put  his 
affairs  in  order:  Hammond  v.  Stewart,  1  Str.  ."10;  but  urient  domestic 
business  w.  no  excuse:  <JouKb  or  r;cff  v.  Miller  or  Mills,  2  D.  &  f-.  2.'!. 
A  summons  may  Iw  served  in  a  court  of  j-istice  on  a  party  subpn-nacd 
to  cive  evidence  in  his  own  cause:  Poole  v.  Tiould,  I  H.  &  .N.  JKt. 
Difficulty  in  serving  does  not  disjwnse  with  the  necessity  of  service : 
Barnes  v.  Williams,  1  Dowl.  "il.";.  If  witness  paid  by  both  parties, 
neither  can  recover  it  back :  Crompton  v.  Ilutton,  3  Taunt.  230.  A 
party  to  a  cause,  about  in  atirnd  the  trial  on  bis  own  account,  has  no 
riKht  to  conduct  money  or  expenses  when  subpcenaed  by  the  other  side : 
Keed  V.  Fairless,  3  F.  &  K.  OriSl.  A  pa.iy  to  a  cause  is  not  entitled 
lo  his  fees  as  a  witness  unless  he  expressly  attended  to  (rfve  evidence 
«in  bis  own  behalf,  and  not  to  su|«'rintend  the  cause :  Ilowea  v.  Barber, 
IS  Q.  B.  588,  and  the  affidavit  of  disbursements  should  distinctly  show 
that  fact :  see  note  at  foot  of  Form  20  of  affidavit. 

Defitalt  of  Attendaaoe. — A  witness  duly  suhpa'naed  and  paid 
proiM'r  witness  fees,  and  who  mak.  ■  default  without  lawful  and  reason- 
abh  impediment,  is  liable,  in  aiidition  to  any  other  penalties,  to  an  action 
for  the  consequent  daiiage  by  the  person  who  subpoenaed  him:  R.S.O. 
1014.  e.  7ft,  8.  1ft.  nc  is  also  liable  to  fine  or  imprisonment  as  pro- 
vided by  the  above  section  lift.  A  witness  should  be  called  on  liis  sub- 
p*cna :  R.  v.  Stretch,  3  A.  &  E.  50." .  Dixon  v.  Lee.  3  Dowl.  2^9.  But 
if  it  can  be  shown  he  did  not  att  .id.  it  is  sufficient:  GofE  v.  >rills.  2 
D.  &  L.  23.  It  is  a  sufficient  (  -euse  that  he  was  too  il!  to  attend: 
Re  Jacobs,  1  11.  &  W.  123;  Scholes  v.  Hilton.  10  M.  &  W.  15;  but  it 
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i«  no  vxfuw;  tlmt  lie  woiiUl  liiivi-  hrcii  ia  tim»-  if  a   prfvimin  rnufe  on  t«o.  11«> 

tbe  lilt  hnri  not  uin'xpvct<-«ll.v  Kon.>  off:   It,  v.  Ftnri.  U  ihml.  Mil:  and 

that  another  imtbuh  liu.l  aunwiTftl  for  him  and  would  Imv.'  feichfd  bim 

in  a  ffw  rainiitPN.     Bffore  pr<K'fMUniiM  fi»p  rontompt   ciin   hp  tnkrn.   it 

Hiiidt  H|iiN>iir  that  In-  WMH  ii  uiuttTinl  witnt-ttH ;  TitiHify  v.  I'orti-r,  '2  M.  & 

W.  KtJ.    To  mintain  an  aotiim  aKHlnw.  witnfUK.  If  party  t-aunot  prrnvwl 

with  trial,  it  in  mittit'ji'ut  without  lalliiia  jury  or  othcrwicp  entt-rina;  on 

the  trial:  Laiiiont  v.  Crook,  (I  M.  &  \Y.  mr,.     If  n  witm-w  haH  recpivwl 

full  fffu  from  one  nitle,  and.  when  sirv.'d   nitli  mibpa-nn  on  the  other, 

connentH  to  receive  a  nominal  mim,  he  in  otitl  liable  to  tbe  latter  if  be 

does   not   attend:    Hetteley    v.    M«-I,eoil.   3    Itina.    N.    (\   40.".    )>iir    n<lnnl 

daniaite  must  lie  shown  in  ai.y  "ti""' :  (-'oiiIhiB  v.  Coxe.  i;  ('.  n,  7(Bl ;  Yeat- 

man  v.  Dempitey,  0  C.  B.  N.  8.  SSI. 

PrtTil«Ba  tvoia  Arreat. — A  wilnesis  Koiiijr  tr»  or  retiirninfi  from  a 
trial  iH  privileged  from  tirrent  on  eivil  proceBs :  Montaeu  v.  IlnrriHon, 
3  ('.  H.  N.  S.  L'TKi:  Atty.-<;en.  v.  i.eatberwl|pr«  Co..  7  Beav.  1^7;  but 
not  from  an  nrrem  on  <riminal  |)roeew :  Lord  Wel|PBley"(i  I'aiie,  2  Ruk.  & 
Myl.  tCM);  or  for  eontempt  of  mmrt :  Re  FreHton.  11  O.  U.  I).  545.  at 
p.  .Vrfl. 

A  warrant  for  the  arrest  of  n  witness  JHsned  by  a  justice  lii  default 
iif  distrpsB  for  non-payment  of  rates  is  civil  process,  and  tbe  court, 
before  which  the  wiinesf*  is  to  nppear  or  has  np)>parp<i,  mav  order  bis 
discbarKe:  Hobeni  v.  Fowler.  0  T.  I,.  R.  (I. 

Witneis  Id  0«o1.— <'on,  H.  j:M»  Hpplies.  the  cnse  not  b.ing 
specially  provided  for  Iiy  the  Division  Courts  Act  or  Hubs:  section 
!':;»{:  and  an  order  niuy  he  obtained  for  the  attendance  of  a  witness  who 
is  confined  in  prison.  Tlie  party  reipiirinit  liini  will,  however,  be  ordered 
to  T>ny  all  expenses:  SiMdlmnn  v.  Spellmiin,  10  C.  L.  T.  20.  Forms  of 
attiilavit  and  order.  N.,k.  l«7-lti8. 

Advarse  Witness. — An  adverse  witness  Ik  one  who.  from  the 
manner  in  which  be  itives  bis  evidence,  shows  that  he  is  not  desirous 
of  tellins  the  truth  to  the  court  :  Coles  v.  Colen.  T,.  R.  t  C.  I'.  70.  A 
person  whose  evidence  turns  out  to  he  unfavorable  to  the  party  caliine 
him,  is  not.  for  that  reason  merely,  an  "  adverse  witness " :  he  must, 
in  the  opinion  of  the  jiidse,  he  adverse  In  the  sense  of  showina  n  hosMle 
mind:  fireenoush  v.  Kccles.  r,  C,  B.  >',  S.   7fH',. 

A  witness  who,  in  tbe  opinion  of  the  judce,  proves  "  adverse."  may 
be  contradicted  by  other  evidence,  or.  by  leave  of  the  judue.  an  incon- 
sistent Btntement  made  at  other  times  may  be  prove<I.  but  the  circum- 
stances of  such  statement  suflicient  to  desijtnate  the  particular  occasion 
must  be  mentionwl  to  the  witness,  and  he  must  be  asked  whether  or  not 
he  mtide  such  statement:  R.S.O,  1914.  c.  7rt,  s.  20.  Tlie  discretion 
of  the  jndjre,  at  the  trial,  is  absolute  and  cannot  be  reviewed:  Rice  v. 
Howard.  1«  Q.  B.  D.  OSl. 

Where  a  siirReon  bad  yiven  a  certificate  of  serbms  injury  to  a 
plaintiff  and  on  beint'  called  by  bim  contradicted  it.  and  alleged  it  to  b? 
collusively  Riven,  be  was  allowed  to  be  treatetl  as  adverse:  Martin  v. 
Travellers'  Ins.  Co..  1  F.  &  F.  .'tO.".  And  where  a  witness  bad  eiven  a 
diff«Tent  statement  to  the  party's  solicitor,  he  was  allowed  to  be  treated 
as  adverse,  but  not  with  a  view  to  discredit  him  senerally  :  Faulkner  v. 
Brine.  1  F.  &  F.  2M :  Amstell  v.  Alexander.  1*1  I,.  T.  R-IO.  But  section 
20  of  the  above  statute  (formerly  R.S.O.  1807.  c.  7^,  s.  20)  i.s  not 
intendcil  to  apply  to  the  loose  statements  made  with  ii  %-iew  to  prepare 
the  evidence:  Reed  v.  KInit.  30  I..  T.  290:  and  by  the  same  sertitin, 
althouEh  a  witness  may  disprove  tbe  case  of  tbe  party  calline  him,  it 
may  nev.rtlieless  be  proved  Iiy  other  witnesses,  such  witnesses  not  being 
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ulU.  called  to  dlicKdU  him,  but  to  cootradfct  falni  od  the  material  (acta; 
Ewer  V.  AmbmiH>,  S  D,  ft  R.  ft20;  Friedlander  r.  London  Aaiiuranrf, 
4  B.  A  Ad.  103.  A  party  callioK  an  advene  iltlfant  caoDot  croaa- 
pxaroine  him  without  the  leavp  of  the  Judge:  Price  t.  MaDnioit,  42  Ch. 
D.  372.  Hee  aluo  Colea  t.  Colei.  L.  R.  1  P.  ft  D.  70:  Bradley  t. 
Rloharda,  8  Iting.  S7. 

Ah  to  croRK-fxnml  nation  of  wltneaaea  genenUy,  see  R,8.0.  1014. 
c.  76.  HI.   17-20. 

Prodmetittm  of  Books,  ote.— Thli  U  called  a  duce$  ttcum.  A 
witneHf  called  to  produce  a  document  need  not  he  sworn;  nor  unleaa 
made  a  wltneifi  in  the  ordinary  way  can  he  be  r^roaa-examioed :  Perry  t. 
Gibson,  1  A.  ft  E.  4S;  and  if  sworn  by  mlitake  the  aame  rule  appllea: 
Runh  V.  Smith.  1  C.  M.  A  R.  04.  It  in  incumbent  on  the  witnesa  to 
brins  the  '*  bonkK,  papeni  luid  documenta  "  with  him.  and  If  he  does  not 
he  Ih  prima  fade  In  default :  Amey  v.  Longr.  0  Rast.  473.  narlnjt  a 
lien  on  them  was  held  no  excuse  for  not  producins  them :  Thompson  v. 
Mosley,  B  C.  ft  P.  SOI.  aed  gutrre:  sep  Kemp  v.  Kinir.  2  Moo.  ft  Rob. 
437:  Doe  t.  Rosb,  T  M.  ft  W.  102;  Bm  parte  Paine  ft  Layton,  I..  R. 
4  Ch.  215;  nor  can  he  3how  that  the  document  was  not  material:  Doe 
V.  Kell|,  4  Dowl.  273.  If  a  witnefm  who  is  nworn  has  a  document  with 
him  In  court,  he  in  bound  to  produce  It,  thoujch  not  served  with  a 
lubpfrna  ducen  tecum:  Snelgrovc  t.  Stevens.  Car.  ft  M.  ROS;  Farley  v. 
Graham,  0  IJ.  C.  R.  43S.  A  servant  cannot  be  broufbt  into  contempt 
for  not  produciDff  books  and  papers  of  his  mnsler  In  hia  possesnlon. 
which  the  master  will  not  allow  him  to  brinjr:  Crowther  v.  Appleby, 
n.  R.  0  C.  V.  23,  and  cases  cited ;  but  aee  Hannum  v.  McRae,  17  P.  R. 
B67:  18  P.  R.  ISfl;  see  Re  Emma  Silver  Mining  Co..  L.  R.  10  Ch.  104. 
As  to  corrolwration  of  witness,  see  Findley  v.  Pedan,  26  C.  P.  4S3; 
and  recalling  him.  which  In  In  the  disc--  'on  of  the  judge:  Glenson  r. 
Williams,  27  C.  P.  93. 

laapeotlom  of  Docamont*. — The  judge  mny  or<i<  production 
and  innpcction  of  (loriiments  in  the  control  of  the  opposite  party:  see 
Rule  S2,  poat. 

Under  former  Rule  87.  the  nppHention  had  to  be  mmie  within 
four  daj'a  after  the  service  of  the  suuununs.  This  is  omitted  from  the 
present  Rule  87.  and   the   application  mny  be   made  at  an-    tim.. 

PriTlleKed  CommnsioAtioBt. — Certain  documents  are  privileged 
from  production.  Without  making  any  attempt  nt  being  exhaustive,  the 
following  examples  may  be  referred  to ; 

(1)  Communications  between  solicitor  and  client:  "The  law  as  to 
privilege*!  communications  between  solicitor  and  client  is  very  clearly 
eipress'.d  in  Gardner  v.  Irvin,  4  Ex.  D.  49:  '  It  is  not  sufficient  for  the 
parties  lo  say  that  the  letters,  are  correspondence  between  a  client  and 
the  solicitor.  The  letters  must  be  professional  communications  of  a 
eonfidentlal  character  for  (he  purpose  of  getting  legal  advice.'  Letters 
are  not  necessarily  privileged  ht'cause  they  pass  between  solicitor  and 
client.  In  order  to  be  privileged  there  must  be  a  professional  element  in 
the  correspondence:"  per  Lindley,  L,J..  O'Shea  v.  Wood,  1801,  P. 
286,  at  p.  2S9;  Hamelyn  v.  White.  C  V.  R.  143. 

The  privilege  does  not  extend  to  communications  to  a  person  who 
is  not  acting  as  solicitor  for  the  party,  although  he  may  be  a  solicitor 
by  profession :  Rudd  v.  Frank.  17  O.  R.  75.S :  nor  to  illegal  transaction!) : 
Willis"-^  V.  Queheada  Ry..  1S0."5.  2  Ch,  151 ;  nor  to  matters  based  on 
fraud :  Smith  v.  Hunt.  1  O.  L.  R  334. 
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>ut  llM  to  an  Intf rpmer :  ff.  Drbanv  y.  U„tMt,  4  T.  R.  756  •  md 
P  1m"  ""/•  ""''  '"  ""■  """-^'""••'  <"«k:  T.ylor  ,.  Fo™°,r,  2  O  * 
«I»  J;..  M  .       ','"  "  '"""'»■><•":  4  Alk.  B25;  and  a  ...Ifcitor 

th.  rHatlon.l,lp  „t  «""' fr  »nd  cliont  e,l.t.:  Clea.e  r.  J„„™.  7  E.ch, 
«!.  R.  V.  Ooi,  14  Q.  B.  r>.  TM:  an<l  <.v.ii  if  no  Irenl  nrowodini.  were 

rroT.,  ju  o.  B.  161 :  Mlnei  v.  Morimn.  r..  R.  n  Rich.  App.  3(11 

R.  v.^rSirriTc".  c.'c"m'°  ""  "°"°"°'  "'""  "  °°'  ■'"'"""' ^ 

,n~.'l""I  ."""f"  *".•  ■"'"'■"°''"  tl"k  <"  the  client  containing  refer- 
:SSl  .f.  i^  ff'Z  "'""="«»'■■  """^i'--.  "hom  th,  ci,rk  ha,  con- 
•ulted    are  prlTlleged ;   Bourtton  v.  CItlien.   Ini.  To.,  11   P    R    no 

»„rh  wh.!,  't  ■  "°''°°"'?  '"  ""■  •="•"*•  '■""  °'»-«'  '"  P'««i"  »» 
nrivlVli  r.  ,?  """S"""™''""'  «re  made,  they  «ill  neverthele.,  he 
prlvUrged :  Collej  v.  Rtchnnln.  19  Benv.  401. 

Inf.Z'";.'''"""^!"?  'Ti  "*?  '"*°  ■"■'"  '°  "^  Pfhlleeed  commimlontion.: 
infOTmation  obtained  by   the  client   for  the   purpoae  of    obtuinin,  hi» 

O,  ll  i'n°''A°  ??  SS'"!°J  S»""'""l'  »»"l  Vanxhall  Water  Co.  v. 
Quick.  3  Q.  B.  D.  315;  mforraation  voluntarily  given  by  a  third  per.on 
M  the  iolicitor:  Young  v.  Ilolloway,  12  P.  D.  187;  a  letter  written 
bcfoi-e  action,  by  the  solicitoe  of  the  defendant  t..  the  phiintilTB  .nlicl- 
tor.  i»  not  receivable  in  evidence  to  prove  n  fact  In  ianue:  McBride  v 
Hamilton   Prov.  &  Loa'i  Society.  29  O.  R.  Ittl. 

A  statement  in  an  aHidnvit  on  production  that  a  certain  letter  from 
a  arm  of  •oiicitora  to  toe  deponent  waa  a  communication  between  .olici- 
tor  and  client  and  wa«  privileged,  was  '.eld  to  be  sulliciint  to  protect 
he  dMument  from  production  by  way  of  dlacovery ;  Hameiyn  v.  Whvte. 
li  1  .  R.  143.  followed,  but  doubled,  in  Hoffman  v.  Crernr.  17  P.  R.  404. 

k.„i,''°"S".i.'""'°'  '»''"■'•'"'  ""  manager  of  a  branch  of  a  chartered 
.tank,  atid  the  manager  of  another  branch  of  the  same  bank,  were  held 
to  l.e  privileged  communications;  Van  Valkenburg  v.  Bank  of  E  N  A 
r.  i.r  o  ^'  '""""i""!  Anderson  v.  Bank  of  British  Columbia.  2  Ch! 
u.  044.  But  no  privilege  attaches  to  telegrams  in  the  possession  of  a 
tel™iph  company,  and  when  a  telegraph  operator  was  subpoenaed  to 
produce  certain  telegrams  which,  upon  his  examination,  he  stated  had 
been  burnt  in  accordance  with  instruction  received  from  the  general 
manager  of  the  company  it  was  held  that  the  manager  and  onerator  wer. 
gmlty  of  .1  contempt  of  court:  Re  Dwight  and  Macklem,  15  O.  R.  148 
Ihe  operator  was  the  proper  person  lo  »ubpo.na  to  produce  the  telegrams 
as  he  had  control  of  them  and  ability  to  produce  them ;  76.  The  manager 
of  a  clinrtered  hank  i.  not  privileged  under  the  Bank  Act  from  giving 
evidence  as  to  a  customer',  account  or  from  producing  Ihe  bank',  hooka: 
Dannum  v.  McRac.  18  .".  H.  185;  see  ParucU  v.  Woo.1.  1892.  P.  13". 
A  party  himself  is  not  bound  to  disclojc  matlera  us  lo  which  hii 
information  is  derived  from  privileged  communications,  the  mattera  not 
oV°A  ""''y  .""'"ments  of  fact  patent  to  the  senses:  Kennedy  v.  Lyell. 
^d  Ch.  I).  rf.Si ;  9  App.  Cas.  81. 
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IH.  114.  lai  ll.K-iini.iic.  r-lnilni  .i.lu.iv.ly  lo  thi.  pdrly'.  n«ri  iMr  or  ciiw, 

or  10  Ihf  <-iWeii.f  !.)■  wlil.li  It  l>  1.1  IM'  .•..inl.lli.h...l.  uti.l  n.il  r..liilliii  nlxi 
lo  tbt  tltlf  Vir  en«^  ot  th.*  .ipiMwIi.'  ptirtj-. 

(3»   DooiliiieiitH  Irn-l.-vniil  t.i  Ihe  .iumHouh  In  111.'  notion. 

(4)  Dcunii'nt.  nliillnil  t..  tli.'  i.iilill til.r:  llr».ll.',v  v    MolDt.»l.. 

n  o.  II.  ■.'JT,    lliini|ilir.y  v.  Arrlilbiil.l.  :;l  O.  H.  .Wl ;  Mnrkii  v.  De,- 
luH,  i'l  y.  It.  l>.  404. 

t."i  Tlial  iMirtl.in  of  ii  .I.K-iim.'nt  t-ontnlniim  thp  untnc"  .if  n  imrty  ■ 
wltn..w.;  Arm-tnin,  v.  Toronto  Ily.  Co..  1.-,  P,  n.  2l«;  l."i  |h'  "l"" 

Itmlf.  inil.-.»  olitiilne.1  for  tli.'  i.iiri f  «iibnil"«lon  to  u  ~.llrltor  for 

u.M...'.  or  III  VI..W  of  iinllrlimtiHl  or  tlirmt^n.^l  litlmillon.  or  iitli'r  lltllia- 

tloli  o.,ii,ni..|io.-l.  ..ml t  !«•  |irlvll«..l :   ll.tl.  v.  Tli-  Ii.  T.  By.  (  o.. 

Vi  I".  R.  Wl. 

OammnU  Hoi  FTl»U««»d.— Tli.'  follo»ln«  an-  i-Mmpli-K  of 
ni>i>>  in  whirli  ,loi-iiin.-nt«  were  lirl.l  lu.t  to  !«■  lirlvllwd  commiinlcn. 
li.iiiK:  l.-tli-rN  lunwinc  bi-twi-i-ii  ii  trilirti-.-  onil  IiIh  »olli-ltor.  r.-liitln«  to  tlip 
lru»t  liff.irp  ni-tlon  liniiiiht,  An-  not  iirlvllfgdl  n«  ninhiM  the  rMlm  7«' 
(rii»(  ■  Kr  .Mii».in  L'J  fli.  I),  turn:  Re  Po«tli-thwalti-.  3.'5  Ch.  I>.  TiS! :  com- 
miinli^ntlim.  nin.l.-  lo  ..  .oILitor  by  hi.  Hli-nt  bffon-  lb.-  ooniinli..lon  of  a 
crime  for  III*  iiiiriai..-  of  l»-lnit  mll.lnl  or  li.-li»il  In  tbi-  TOinmiwIon  or  II  : 
Ii  V  I'.ix  14  Q.  I>.  I>-  l-''-'i  I'l.-  i-vi.l'-np-  of  «ulU-ltor«  an  to  »lomii.-iit« 
niaili-  to  thrai.  by  a  i»-n.oii  in  bl.  lifrtlm.-.  a.  to  bl.  inli-ntion.  witb 
rmorrt  lo  lanil.  nia.l.-  In  Ih.  .olli-llor's  ollli'.-.  in  tb.-  |ire«fm'r-  of  nnothi-r 
person  not  a  .oli.ltor.  and  whicb  «a.  not  follownl  by  inot™.  ..nal 
i-miilovni.-nt :  Hil.bl  v.  Frank.  17  ().  K.  7r>N;  a  .H.niniunl.-alioii  mail.-  by 
one  of  ibe  nolk-ltors  In  an  ai-tlon.  to  an  arbitrator  In  thp  »nmf  action : 

,-„ V.  Til.-  <•.  I'.  Ry.  I'o..  "  •'-  L.  T.  M;  a  traimcriiit  ot  a  «liort- 

ban.1  not.,  of  evklra.-.-  anil  ariiuni.-nl«  tnk.-n  ai  a  r.-fcrcnce :  Han-ntonc  v. 
Prcton  Coni..  -•»  "'b.  r>.  11":  or  not™  of  iirocfmllnBi.  In  open  court: 
M.-lioll.  V.  Jon.-..  J  II.  *  M.  .W8;  n..b..iii  v.  Hor».lck.  .W  (li.  I>.  Wl; 
li-l.-ltrum.  In  lb.-  iM.««.-(..ioii  ..f  a  t.-lciirapb  cmpany.  an.l  rm-lv.-.l  tor 
the  purpo.1.  of  tran.niittinil  tbein  In  tbe  u.nal  .-oiir.e  of  hn.lne.. :  Ke 
l)«i«lit  V.  Mackb-m.  1.'.  O.  H.  148:  th.-  b.».k«  of  a  obartcr.-.!  bank 
.h.mlnn  tlip  rii.toin.-r-.  balan..-,  wh.-n  r.>levant  l.>  the  l..ne :  Haniium  v. 
M.-Itne  IS  P  R  IS.".:  ..-p  bI.o  (.'rowthor  v.  .\pplcby,  I..  R.  ft  r.  1  .  -l : 
'\tlv-<ifncral  v  WiUon.  ft  Sim.  r,o||.  Photournpb.  by  »-bicb  a  pfr.on 
mlBbt  be  l,lentlil..il  in  an  action  In  whlcli  tbe  l.lentliy  of  .ui-h  pen.on 
wa.  dl.pnle.l  were  hebl  to  be  ".loeumenl."  and  not  pnvilegcd :  (ox  i 
Sleeman.  17  P.  R.  4ft'.!. 

JoiBt  PMi«Mio».--no.-nm.-nt.  «bi>-b  arc  in  the  joint  pn.io-.«lon 
of  a  parly  and  .ome  |«-r«.n  not  a  party  to  ihe  nnion.  .-annot  1..-  ordered 
to  be  produccl:  Kear.ley  v.  Philip..  10  Q.  B.  D.  411.. :  Ketlle.ell  T. 
Iliir.toK.  L.  R.  7  Cb.  owl;  nnl.-««  tb.-n-  i«  no  iiit.r.-.t  ivliich  could  be 
altectcd  by  their  production  other  than  tbe  interp.t  of  tbe  partic.  lo  th« 
ii.-tloii.  hi  wlii.-h  .-lr.-um«taiie.-.  tb.-y  will  b--  or.l.-r.-.l  to  be  produc.-.!: 
London  &  Yorkshire  Rank  v.  ("ooper.  l.">  Q.  II.  r>.  47.1. 

■eiilBt  Aside  BnbpoeM.— .\  .iibp.™a  i/t.r-r«  trcum  refiuirins  the 
nro<lii.tion  of  irrelevant  dooiimenl  will  be  .et  a.ide  a.  oppremive :  st.-e;e 
V  Savory.  W.  X.  (ism)  Ift.'.:  S  T.  I..  R.  ft4 :  '<•••  Ilannum  v.  M.-Rne. 
17  P.  R.  r,il7:  1«  P.  R.  isr>. 

Co»p.t«ser  of  W«....M.-The  Evi.b-nee  Act:  R.S.O.  IftU. 
c  m  m  41).  A  witne..  cannot  refuae  t.i  an.wer  (pie.tion.  wbic  i  nia> 
tend  to  incriminate  him:   but  be  .boul.1  object  and  have  hi.  objection 
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1hi^    "J,"  """,'■  '"  ""■'"''"  ""■  """>■  '"  '"I"!'-"  I">"  t..  ,iv..    ,". 
•vldoiiM.  befon.    liU  „lli,.r  win,,..,.,  an.  rail,,]. 

U6.  Any  niirriln.r  „f  nun,,.,-  ,„„y  |„,  i„«.rtt.,l  in  a  sul,p„.|i«.  s,,vi„of 
and  scrvic,.  thorcof  niiiv  he  nnule  liv  anv  literate  liorwn    per-  ■"'•l««»", 
tonally  „r  by  leaving  a  .„py  thereof  at  the  u.nal  place  „f  '„l„„le  Ilu.'"" 
of  the  vvitnew,  anil  prcK.f  „f  suili  M.rvi<.e  and  „f  t,.n,ler  or  pay- 
ment  <,f  witness  fees  ami  mileage,  triay  lie  received  hy  the  .ludRe, 
either  orally  or  liy  affidavit.     10  Ed«-.  VII.,  ,-.  .TJ,  .«.  115. 
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-S.'..  iiotps  to  K,.,.ilons  87  ftnii   100  a„  to 
N,.rve,?.  a»,I  niso  noti-H  to  »,.(.tion  114. 
ilb|»i'li,is   >li„i,l,|   b,.   mrvnl    by   tho  bnililT. 

lo    I, roof    of    s,'r\l,.,.    8,.v    notes    to 


Dnal  PUco  of  Abode.— s,,.  not™  to  s,.rtionH  72  ami  114. 
Parment  of   E«poB«ei.— S,.p  n„tos  to  «,.c.ti„n   114. 

.n,l  '"'•■?•'•»•>  Witaei....-ni,hnr,,.m..i ,  .nneyors.  nr.hitect. 

und    „rof™.,onal    «lln,..»,,.    s,,,-],    ,„    „r,.    ™tltlp,l    to    .p,<.;,ir    l,„    bT 

'.Tl'„;>",r,  '?  V""',  ""  """"Trl  ••.'■  -"<■'<  "■>""■•■     Un.l  -nneyot; 
are   entitre.1    to  f,,  n   ,lny    in    n,l,lition   to   trnK.lling  t.iip<.ns,.« :    It.S.O. 


100  kviukxck:  i»trM;»«  riM. 

•m.11».  ISH.  p.  1«I.  ».  *1;  •rdiltwi  •rr  mtllM  I"  HI  V  il«¥  «na  Irivplllni 
•ipciiM :  R.lt.O.  1M4.  c.  17,  •.  38.  Thf  ff»t  of  •«  Ml>«r  prrffMloMJ 
mtn  ire  pnivliW  tor  In  lh»  ttrilJ:  rom  3;  D«m«lj :  tarriMtr.  idiI 
•oltrtlor..  iilixiloliin  •ml  mintoiu,  enflnwni  and  vmrliuri  iuriroin. 
othiT  Iban  partiM  to  thr  nav.  whan  olleil  to  «tr«  «viil»nM  of  pro- 
frwlonal  •rrvirt  rmilrrM  b»  th»m.  or  to  iHrr  prolmlonal  opinion!, 
firr  dfeiM,  94. 

■■fwt  WltBMMi.— niirn-  a  wltr.pua  li  rmulml  to  guallfr  him. 
i»lf  to  il»«  an  rxp»rt  opinion,  by  rxamlnalloD  o(  Ihp  p»n«>n  or  thlijf 
aa  to  which  hia  oplol.>n  la  aak»d,  or  bj  clolnji  anYlhlnj  flat  that  wouM 
reqlilro  atudy  or  ppi'liarallon.  bp  !•  anIltW  to  .p»plal  tm  from  the  partj 
who  calla  hini.  and  (he  tariff  .lo,-a  not  applj;  hut  if  Ibp  wltn»a.  la  aM» 
from  Iha  knowlrd»p  or  •kill  li-  i<oaa..w.  to  ilv.  anaw.r.  to  th«  nuM- 
tlona  propoonded  to  bim,  he  l>  ""ly  rnllll.'d  to  the  witnraa  f«a  provided 
by  the  tariff  or  •tatote;  that  1».  onllnary  wllneaa  fe»«  for  an  ordinary 
witneaa  and  profeaalonal  feea  for  a  piofeaalonal  witneaa :  Butler  T. 
Toronto  Multo«»pe  Co.,  11  O.  I..  R.  12. 

Aa  to  witneaa  feea  for  witneaaea  ont  of  the  i-ounty,  ae«  aectlon  117, 
and  notea  to  aanie, 

A  public  official  caned  to  produce  a  public  or  other  ilocuraenl  la 
only  entltle.1  to  the  onllnary  wllneaa  fee,  unleaa  the  Mf  otherwiae 
illrecta :  R.8.0.  1914.  c.  tlfl.  a.  118. 

AflteTlt  (t  DlabmnsmaMta.— The  clerk  aball  determine  (lub- 
lect  to  appeal  to  the  jud»e|  what  number  of  witneaaea  aball  be  aUowed 
un  taxation  of  c<«t»;  and  before  nllowlnf  diaburaementa  to  witneaaea. 
the  ci.rk  aball  be  aatlaaed  that  the  witneaaea  attended,  and  he  ahall  be 
funil.be.1  with  an  allldavlt  of  dlaburaerunf  In  th.  form  preacribe.1: 
Korm  'JO.  Tlie  clerk  ahould  t..i  the  coBt«  ■  -err  pracli.  iiole  on  the 
day  on  which  the  action  or  matter  la  tried :  Rule  75,  ao-tlou  ,•»  and 
notea. 

No  feea  ahould  be  nlluwcd  for  any  witneaa  who  did  not  actually  nttend 
the  court.  Where  It  la  ncwaaary  to  keep  witneaaea  In  attendance  more 
than  one  day,  the  feea  for  auch  attendance  ahould  be  tnied :  Aleiander  v. 
School  Tniateea  of  Olouceater.  11  P.  R.  1B7.  Witneaaea  called  to 
eatabllah  aomethlnit  on  which  the  party  callinf  them  failed  may  be 
dlaallowed  :  Tjltour  v.  SmHh,  13  V.  R.  214.  The  eipenaea  of  >  wltnem 
whOK  teallmony  la  cle  'y  InadmUalhle,  or  wboee  teailmony  would  not 
have  tupported  any  l»-ue  In  the  caae,  will  not  be  allowed  t  but  where 
a  larae  number  of  witneaaea  were  .ubpiEnaed  upon  mfera  which  were 
not  tone  into  at  the  trial,  and  therefore  the  witneaaea  were  not  called, 
but  It  was  abown  by  coiinaelV  brief  what  eioh  witneaa  waa  to  he  called 
tor.  and  waa  expected  to  prove,  and  It  waa  awom  that  the  witneaaea 
were  neceaaary  and  material  witneaaea,  and  were  aubptenaed  In  good 
faith  to  aubatantiate  the  chnraea  made.  It  waa  held  that  their  witneaa 
feea  ahould  be  taxed :  Be  Prooott  Election  Caae,  32  II.  C.  R.  303. 

Where  a  party  to  an  action  la  n  necesaary  and  material  witne«  on 
hla  own  behalf,  he  la  entitled  to  have  allowed  for  bimaelf  the  »ame  wit- 
neaa feea  aa  If  he  were  not  a  party :  Boyle  v.  Rothachild.  10  O.  T..  R.  424. 

Fslaa  AadsTit  of  Dlab»»aM»a«ta — Where  a  party  boa  falaely 
awom  thai  witneaaea  have  been  paid,  and  the  aame  are  taxed  to  him 
and  paid  to  him,  he  will  be  ordered  to  refund  the  amount :  Homick  y. 
Townahip  of  Romney.  11  C.  I..  T.  32fl:  Hardlnj  v.  Kuu.t.  1H  P.  R.  SO 


EVIUGNCf ;   WITNIHil  FEKfl. 

116. —  (1)  Kvery  perwiii  i^erved  with  a  eiipy  of  a  subpoena 
to  or  for  whom  at  the  time  of  luch  lervice  a  tender  or  payment 
uf  liiH  witne^H  fceo  and  mileage  hai  been  made,  who  refuKCA  or 
neglect*  without  sufficient  cauie  to  obey  the  subpoena,  and  every 
person  in  court  calle*!  upon  to  give  evidence,  who  refuse*  tn  be 
iworn  or  to  give  evidence,  sliall  be  liable  to  pay  such  fine  not 
exceeding  $8  um  the  judffe  may  order,  and  shall  be  alw  liable  to 
imprisonment  for  any  time  not  exceeding  ten  days  nn  the  ordar 
of  the  judge. 

(2)  The  (ine  shall  he  levied  and  collected  wiMi  costs,  by  the 
lame  procet*  as  a  judgment  recovered  in  the  court  and  the  whole 
or  any  part  of  the  fine,  after  deducting  the  costs,  shall  be  appli- 
t'ahle,  in  the  diMcrclion  of  the  judge,  tnwnrdK  indemnifying  the 
party  injured  by  such  niusal  or  neglect,  and  tlie  remainder  shall 
form  part  of  the  Conpolidated  Revenue  Fund.  10  Edw.  VIT,, 
c.  32,  I.  116. 

WltatM  P««».— Sro  iiiiti'ii  to  Ri>4'tinii  ll.T 

•Mttelamt  C««i«.— Wlmr  Is  luffirlput  cmim'  miiHt  dep^ntl  on  lh« 
HrciimHtanrM  of  pnoh  onw :  see  notei  to  wction  101, 

■▼•rj  F«Mom  U  Oowrt— Any  p«T"on  in  court  may  b^  c«ll«d 
apon  to  fivf  eTi(1rnri>.  But  If  a  permon  wprt-  wtibiKFniiM  and  not  paid 
bii  witiifH  fMP,  nnd  itti>n(lpd  nolwlthntflndlDic,  he  ooiild  not  b*  called 
upon  tn  rIv.-  ^vldcup*.  hy  t!ip  party  vh-  \nA  not  suhpienaH  him,  unlMi 
■Hch  wiinM«  fpeti  wtTf  fifpt  pa.  :  nee  Itr  Working  Mph'i  Mut  Socipty, 
21  Ch.  P.  831,  clti«d  In  note  to  Boction  114. 

ScrTlcf  of  h  subptena  Ii  only  oKTMary  to  rompel  attendance,  and 
doea  not  affect  the  right  of  a  wltnenH  fo  hi*  fees  nor  the  rljthl  of  a  partj 
who  called  him,  If  ancce«fnl  and  cnnt,  allowed,  to  tax  them  aKukiat  hia 
opponent :  Fox  t.  N'ipimtinn  Ry.  Co.,  7  V.  R.  ]fS7. 

'•  *•  ■»•»■  <or  sMrai).  •te.— "  AH  wifnewen  onjiht  to  be  awom 
ircordtng  to  the  peoiiHar  oerenionien  of  their  rpIlKioii,  or  In  mich  manner 
iiH_tht'y  def-m  btiidinu  on  their  «maeienw« :"    Taylor  on  TM.,  8th  ed. 

Tlie  (Ontario)  Evidrnce  Act,  R.S.O.  1014,  c.  70,  provides  that 
the  onth  la  to  be  administcreil  in  mu-b  f<trni  and  with  8U'h  cerpmonim 
aa  the  person  taking  it  may  declare  to  be  binding:  section  14;  and  that 
If  the  wltnpM  objerts  to  take  an  ontli  or  is  objffted  to  n«  incompetent 
to  do  io.  and  the  judge  Is  satisfied  that  the  witnpss  objects  to  be  sworn 
from  conscientious  scruples,  or  on  the  ground  of  religious  belief  or 
that  the  taking  of  an  oath  would  have  no  binding  effect  on  his  con- 
science, the  witness  may  make  on  affirmation  and  declaration  v  *  Ich 
shall  be  of  the  same  force  and  effect  as  an  onth:  section  15  (1-  "or 
forms  of  various  oaths  and  affirmaTions,  see  Form  -TO, 

In  R.  V.  Pah-Mah-Ony.  20  T',  C.  R.  ]fl5.  on  a  trial  for  murder,  an 
Indian   witnens   was  olTerfd.   and    on    his   examination    by    the  judgp  It 
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appt'ured  that  he  wuh  nt>l  it  Chrisliaii.  and  had  no  knowledge  of  any 
ceri'iiiouy  in  ii«t>  aiuoug  bin  trihf  bindinx  a  iMTJion  lo  ffpeak  the  truth. 
It  aypeared,  huwfvtT.  that  he  had  a  full  sense  of  the  ohligatlon  to  do 
Bu,  and  that  he  and  hia  tribe  believinl  in  a  future  state,  and  in  a  Suprem* 
deing,  who  created  all  things,  and  in  a  future  state  of  rewards  t>r 
punishment  aeeording  to  their  conduct  in  thin  life;  it  was  held  hia 
evidence  was  ndmiHsible.  But  by  section  15  (1 )  of  The  Evidence  Act 
above  referred  u>,  a  witness  is  to  be  admitted  and  allowed  to  affirm  who 
has  no  religious  twlief.  the  only  eBfect  of  which  is  us  tt>  the  weight  to 
be  iriven  to  hia  evidence. 

Not  ExcaediBK  T«n  Dmym.— The  fine  for  contempt  under  section 
llti  may  iw  imiMsed  by  verbal  or  written  order.  In  addition  to  the 
pecuniary  penalty.  imprisi>ument  may  be  imixised  for  a  time  not  ex- 
ceeding ten  days.  The  amount  of  the  fine  and  costs  may  be  levied  by 
execution:  subjection  (21;  and  wee  set-tiou  222,  pogt,  and  notes  thereto: 
and  after  deductiuK  the  costs  it  may  be  made  applicable  towards 
indemnifying  the  party  injured  by  such  neglect  or  refusal:  ».  11«  (2)  . 
and  by  R.S.O.  1014.  c.  7«.  s.  16,  an  action  will  lie  for  the  damage 
the  party  may  sustnin  throuirh  the  witness'  default.  See  bs.  30,  40, 
as   to   the  disposition   to   Iw   made  of   fines. 

In  Re  Pollard.  L.  R.  2  l'.  C.  120.  it  is  laid  down  that,  "no  iMTSon 
should  be  punislied  for  contempt  of  court,  unless  the  specific  offence 
charged  against  him  be  distinctly  stated,  and  an  opportunity  of 
anatrerino  it  ijiren  to  him."  At  page  ;i2r»  of  Maxwell  on  Statutes, 
it  is  said  that,  "in  giving  a  judicial  power  to  affect  prejudicially 
the  riffhts  of  person  or  pn>perty.  a  statute  would  be  understood  as 
silently  implying,  when  it  did  not  expressly  provide  the  condition  or 
nualifimtion.  that  the  power  was  to  be  exercised  in  accordance  with 
the  rule  of  natural  justice,  that  the  person  liable  to  be  prejudicially 
affected  should  first  have  an  opportunity  of  defending  himself :  see  also 
Thorbum  v.  Barnes.  L.  U.  2  C.  P.  3K4 :  Bullen  v.  Moodie.  13  C.  P.  120. 
and  2  E;  &  A.  370:  Mcholls  v.  Cumming,  1  S.  C.  R.  395.  Ab  to  ordi-r 
for  imposition  of  fine,  anil  the  entry  to  be  made  by  clerk,  see  Forms 
l.-tt).  131. 

117.  A  person  served  with  a  subjxpna,  who  is  resident  in 
Ontario,  but  not  in  the  county  in  which  the  court  is  situate, 
shall  be  entitled  to  be  paid  witness  fees  and  mileage,  according 
to  the  county  court  tariff.     10  Edw.  VII.,  c.  ^2.  ^.  117. 

The  county  court  tariff  is  provided  hy  Con.  R.  670.  amended  by 
Con.  R.  112  of' 24th  IVc.  1013.  Tariff  R.  and  directs  that  the  allowance 
to  witnesses  residing  within  3  miles  of  the  conrt-house  is  to  be  $1 
per  day.  and  to  those  more  than  3  mil'^s  distant  $1.50  per  day.  with 
travellinff  expenses  accordine  to  the  sums  reasonably  and  netimllv  paid, 
but  in  no  case  to  exceed  20  <ents  per  mile  one  way.  If  public  con- 
veyance   available,  only  the   fares  and  not  mileage   will  be  allowed. 

The  above  seclian  117  supersedes  the  tariff  provided  by  the  division 
court    rules   and   F.irm   3.   as   to   witnesses   out   of   the   county. 
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CoinmiMsiong  to  take  Evidence. 

118. —  (1)  If  u  party  is  desirous  of  lia\iiifj  at  the  trial  or 
hearir.c:  i,.o  .c-tininny  of  a  perwn  ro**idiiig  nut  of  Ontario,  the 
jud^  ,  ii|)(Hi  ht'iiii;,;'  !'ie  ()arties,  may  (»rder  tlie  issui'  of  a  coin- 
mipf  'It  '111!  of  unrl  ,iider  the  f^eal  of  tlie  t-ourt  to  a  coniniis- 
sioni  •  T     take  the  t  araiiiation  of  such  person. 

(ti)  An  0(  i;  r  liall  not  he  made  for  the  issue  nf  a  conimis- 
fion  for  taking  tlie  testiniony  of  tlie  party  ap]>lyinjj  tlierefoj-,  or 
of  any  person  in  his  eniploynient.  unless  in  the  opinii>n  '>f  the 
Judge  a  saving  of  expenses;  will  he  eaused  thereby,  or  unless  it  is 
I'learlv  made  to  a])pear  that  the  party  or  person  is  aged,  infirm, 
or  nnr.lile  from  sickness  to  appear  as  a  witr  -s. 

Thf  |)pncti<*4-  is  Rovorncil  by  Con.  R.  270-200;    .oction  118  («). 


Powtr  to 
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Reaidinc    out    of   Ontario.- 

"rPMiiiiiiff"    sw    notes    to    sfctioiis    ' 


ntid 


thf    metiniti):    of   thp    word 


Jndce  Mar  Order. — Tin-  provision  Ui  tlip  formt-r  Divinion  Courts 
Art  rwuiired  the  appliontinn  to  l>e  made  to  the  "  judge  of  thf  county 
court."  and  the  prpacnl  section  removt'n  any  doubt  n»  to  the  authority 
of   the  junior  jtidsc   to  make   the   order:    we   section    2    (e). 

Neither  imrty  is  absolutely  entilie<l  to  n  commission.  It  is  a  matter 
of  judicial  discretion  (as  to  whicii  see  notes  to  section  Iftl,  and  is  not 
granted  as  of  course  but  only  on  rt^anunable  grounds  being  shown  for 
its  issue:  Mills  v.  Mills.  12  P.  R.  473:  Trice  v.  Bailey.  G  P.  R.  2r»fl; 
Vivien  v.  Mitchell,  13  I*.  L.  .7.  lOS :  Berdan  v.  Greenwood.  20  Ch.  D. 
761 ;  Langen  v.  Tait,  24  Ch.  D.  r>28. 

It  in  a  toatter  of  comparisuD  whether  it  is  more  convenient  that 
the  commissioD  should  go.  than  that  the  witnesses  should  be  brought  to 
the  trial  for  examination :  Grant  t.  Banque  Franco- Kffvptienne,  cited 
in  27  W.  R.  22«:  Ooch  v,  AMcock.  21  Q.  B.  D.  181:  Robins  v.  Th* 
Empire,  14  P.  R.  48S:  Thompson  v.  Henderson,  0  B.  C.   R.  540. 

The  court  must  take  care,  on  the  one  hand,  that  it  is  not  granted 
when  it  would  be  oppressive  or  unfair  to  the  o|)posite  party,  and,  on  the 
other  hand,  that  a  party  has  reasonable  facilities  for  making  out  bis 
case  when  from  the  circumstances,  there  is  a  difficulty  in  the  way  of 
witnesses  attendiuK  the  trial:  Coch  v.  Allcock.  21  ii.  iB.  O.  178;  r>ewis 
y.  Kingsbury.  4  T.  L.  R.  020.  030.  Form  of  Order  for  Commission, 
No.  50. 


Imh*  a  CommlMion.— Form  Nr).  56  (a).  It  is  to  be  noticed  that 
under  the  above  sub-sec.  (li.  a  coramisRion  under  the  seal  of  the  court 
is  required  to  take  the  evidence  of  a  person  rejudiog  out  of  Ontario; 
but  that  in  cases  provided  for  by  suJj-seca.  (3 1  and  (4t  pnsi.  an  order 
to  take  the  evidence  is  all  that  is  necessary  and  no  commission  is 
authorizwl.     Form  of' Order,  when  no  Commission  No.  r>6  (b). 

Applloatlon  for  OommUslon  to  Take  ETidence.— The  appli 
cation  shouhl  fw  made  as  soon  a-s  some  issue  is  raised  which  must  be 
tri«d.  if  the  action  be  tried  at  all:  Smith  v.  Greey,  11  P.  R.  33. 
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Ir  should  be  made  a  reasonable  time  after  defence  put  in:  Brydges 
V.  Fisher,  4  M.  4  Sc.  458;  and  if  made  for  the  purpose  of  delay  will 
be  refused:  Lloyd  v.  Key,  3  Dowl.  253;  Temperance  Colonizatlwi  Socy. 
V,  Evans,  7  C.  L.  T.  40;  or  the  defendant  may  be  ordered  to  pay  money 
into  court :  Sparks  v.  Barrett,  5  Scott.  402. 

In  any  case,  terms  may  be  imposed  as  justice  may  require,  e.g., 
giving  security  for  the  costs  of  the  execution  of  the  commission :  Robins 
V.  The  Empire  Printing  Co.,  14  P.  R.  4S8;  Colemao  v.  Bank  of  Mon- 
treal, 10  P.  R.  159;  or  that  no  greater  costs  be  taxable  by  reason  of 
the  commisaion  than  would  have  been  incurred  if  the  witnesses  had  been 
subp-j-nuod:  Watt  v.  Mackay,  5  O.  W.  R.  170;  or  other  terms:  Toronto 
Ind.  Ass.  V.  Houston,  5  O.  W.  R.  349;  Nadio  v.  Bassett,  25  Ch.  D.  21. 

NoUoe  of  AppUoation.— Form  No.  50  (c).  The  order  for  commis- 
sion can  only  l»e  made  "upon  hearinfr  the  parties:"  sub-sec.  (If,  and 
so  must  be  ou  notice:  Doe  v.  Pattison,  3  Dowl,  35;  Holmea  v.  The 
C,  P.  Ry.  Co.,  :>  Man.  L.  R.  245;  Con.  Rule  279.  which  is  made  appli- 
cable by  8ub-8(T.  (rt),  and  which  provides  expressly  for  the  notice  of 
motion  and  prescribes  what  it  must  contain.  The  notice  must  state 
the  name  and  address  of  thp  proiiosed  commissioner:  Con.  Rule  279. 

AffldsTlt  for  CommltHon,— Form  No.  55.  The  affidavit  should 
be  made  by  the  person  best  able  to  speak  to  the  facta:  McPherson  v. 
The  Riter-Conly  Mfg.  do.,  35  N.  S.  R.  429.  It  not  made  by  the  applicant 
it  should  show  the  reason  for  its  not  being  so  made,  and  the  means  of 
knowledge  of  the  deponent ;  Kidd  v.  Perry,  14  P.  R.  304 :  and  bpp  Rule 
45.  The  affidavit  should  usually  show:  (1)  The  names  of_  the  wit- 
iiesBPs  to  be  examined:  Herman  v.  Lawson,  3  B.  C.  R.  353;  or  at 
least  the  name  of  one  witness;  but  the  commission  may  provide  for 
the  examinai  'u  of  unnamed  witnesses  at  a  named  place:  Nadin  v. 
Bassett,  25  Cli.  I).  21;  Armour  v.  Walker,  25  Ch.  D.  076.  In  Howard 
V.  Dulnri,  11  T.  li.  R.  451,  an  order  for  a  commission  on  an  affidavit 
in  which  no  names  were  given  on  the  ground  that  if  named  the  wit- 
nesses would  be  spirited  awuy,  was  set  aside.  A  commission  will  be 
issued  notwithstanding  the  party  applyinit  is  unable  to  name  all  his 
witnesses:  MUliken  v.  Lanrentine  Pulp  Co.,  G  Que.  R.  134:  and  in 
a  proper  case  a  general  commission  may  be  issued  without  naming 
witnesses:  Wright  v.  Shaddock.  3fi  C.  L.  J.  143.  (2i  That  the  evi- 
dence to  be  ohtained  is  material  to  the  issue,  and  that  there  is  a 
good  reason  why  the  witness  should  not  be  subp<pnned  at  the  trial : 
Kidd  V.  Perry,  14  P.  R.  034:  Langden  v.  Tait.  24  Ch.  D.  522;  Lawson 
V.  Vacuum  Brake  Co.,  27  Ch.  D.  137;  Armour  v.  Walker.  25  Ch.  D. 
637;  Coch  v.  Allcock,  21  Q.  B.  D.  178;  The  Parisian,  13  P.  D.  10; 
Fraser  v.  Nevins,  4  T.  U  R.  448.  The  nature  of  the  evidence  should 
appear  sufficiently  to  disclose  that  It  is  mateiial;  Morrow  v.  McDougall. 
16  P.  R.  120:  Kidd  v.  Perry,  supra.  As  to  the  sufficiency  of  the  affidavit 
«ee  also  Robins  v.  The  Empire  Printing  Co..  14  P.  R.  488.  (3)  The 
affidavit  should  show  that  the  application  is  made  bono  fide  and  not  for 
the  purpose  of  delay:  Re  Boyse,  Crofton  v  Orofton,  20  Ch.  D,  760:  see 
Ross  V.  Woodford,  1894,  1  Ch.  a»* :  Langden  v.  Tait.  24  Ch.  D.  at  p.  528. 
When  a  witness  is  travelling  abroad  it  should  be  shown  that  he  will 
remain  at  the  place  (o  which  the  commission  is  directed  long  enough  to 
allow  of  its  due  execution :  Singer  v.  Williams  Mfg.  Co.,  S  P.  IK.  483. 

It  need  not  appear  that  any  effort  was  made  to  obtain  the  attend- 
fln<'e  of  the  witness :  Norton  v.  Melbourne.  3  Bine.  N-  C.  07 :  or  that 
the  defence  i^  true:  Westmoreland  v.  Huggins,  1  Dowl.  N.  S.  800.  It 
is  no  ooncliisive  answer  that  there  are  wilne-'ses  within   the  jurisdiction 
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SOS 


who  can  .near  to  thp  snmr.  fnrt» :  Artama  v.  Corflcl.l    -S  L    T    F,    -ilT  n^  t.. 
to  eiomme  a  Dlainlifr  it,   v.,^^    V'    i  ™'  "'"'  "  commission 

._?;,:  ,t  J  ,'*■.,■-.'?.=.«•;  Sit-  rs  fe 

Walker    "s   oh     n    c-a       S         '      .  "'    '"*    (note  i  ;  Annoiir  v. 

m^^H'^^r  ,^;ri%?  ~~ --r-s^^  -  r 
to  attend,"  the  ™n.sY„„'"oSor,:"';™.;?^T..irT2/."''°  ''"-• 

D.C.— 20 


((1.M.M1SS10X    TO   'CAKE    EVIIIKXCE. 

A  p.r,y  livin.  In  Ontario  w..  .Uowed  •»  ;;/--',-jnl;c:umSa, 
mi,.ion  on  hU  o»n  behalf  '"  "X''r„^'„%rwou  d  Lt  on  ,  onTfourth 
i,  .ppearins  from  the  "•^''" 'V''"  'i°,,  ,J°e  Thoti^on  v  Hend.t«>n. 
^iVT°^  "'s  'l.r/rtw  .»..--  ^  '-,b7,„  conn  ho„.v„ 
IfSJ.t'^o^Z,  be.  'and  •  P'"j;!-;\'^t»;el'm  oXtocU 

Son.'^:-di^e'-.?n,f :^  ^^l'  ^t!  tbe-s;'n.rzr  oil: 

wha7  it  wonW  have  cost  to  take  the  evidence  under  comm....on. 

V^ere  a  motion  i,  made  .„  the  part,  himae..  tor  hi,  o-  e.ami«^ 

Sl^t  T  Anticoati.  58  I,.  T.  25:  Thoma.  v.  Storey.  11  P.  K.  W- 

The  principle,  upon  wbU^b  -f  ,«  ^^^  Ke,.;'"  TVaTB.  ^" 
fully  discuaaed  in  Canadian  Ry.  Ace.  In»- l^-  »■  ^^'''^^J,*' 

S^drntru  .^lI.'-o"Xr^'  i?.^/rou'id''.or  reiuaal :  MiUa  v. 

X°pe'Srr»'tit?e^'tt"'tJl^%:M"nc''e  take'n  under  commiaaion : 

A  p.rly  applying  may  obtain  »  commUaiou  to  examine  a  opla.nt.if 
or  coHletcndant ;  Wilson  T.  McDonald.  13  P.  R.  "• 

it  the  parly  bac  not  applied  "'t"  °"'«™;'  '""^^  „  394.  Temperance 
lie  thereby  prejudiced:  Stewart  v.  Gladstone,  7  CB.  u.  ism,  ieu.i-= 

will  be  granted:  Armo.tr  r.  Wa  ker^  Lb-  Y™.    f„r   commission,,   .eo 
consideratjon,  mov.M  the  court  ^-   ""f  ™  """jj  p   r,  ,73;  KenUy 

!."wakV°o7R.?:U  Porffr'v   Foultca.  15  P.  R.  3,8. 

A    ommiasion  .0  examine  a  t„reig.  deteadant  .'""  "Yr'^r/- 
readily  than  a  e^mmisaion  to  examine  a  foreign  plamtilf .  Ross  v.  -nood 
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Sido^r  L^.fl'.il*';'  l,^!'?''  "  '-  T-  'l'«l.    A  pbiniK  !,  ,„  |«  .«.n,. 
E<lw,ni,,  5  O.  W.  R   S3  ■■<■terei.ce  to  n  coimterobim :    Levi  t, 

unusual  thine  to  irant  n  ..™ j ' „  '  ■  •  "'■  •'•  "»"'■  "  "  "  very 
allowed  except  uS,ub.taa,i.wr'H"°?'  ".""  "  °"""  »""  '<■  •» 
commtaion  wa,  Branied  on  .r^™!  ««"""''■  An  order  for  a  aecond 
f  B.  C.  B.  137.  "™'  ""  ">  PiJment  o(  coses:  Gill  ■■    Ellis, 

Bank  0.  New  York  v.  KoppJl   8  t   L        ;;;"='4  ™"<^""«>tlj' ^  '(Veatern 

rnaltV'c^^.  nt'ojt'^lTj'r'^'J''  }'''?.''  ''  "  ^  •»!•- 
Is  the  usual  practice  ■  ^''''''""■''l.  8  P.  H.  354;  and  that 

depJ^n^fnot't't^v^'-L"  evVd-""-^  ,"  "  "  "»'■  •"« 
=  M.  *  W.  073;  see  'waeta^'^delnl'^Sn    lT^,''  °''^°°"-' 

.ndLVr,'°rLknn7r;he7riirff'"„ii''rfr"K''=r'''  ■""  ^  -"•• 

Alcock  V.  Roj.1  Kr.  Ass.  Co  13  O  B  C"".";  ^'  ""  °™""«  <"""  ■ 
V.  Nairn.  13  Q.  B.  4;  LSw'l'^v.lierio  P   ^'"bJ!'™"^')' ^  Small 

out  o^.^o<;«;^„S^,f'H'e'.V°epard  hi  'th'  "--."^P'"^  ■»  ''^"^ 
latter  may  frame  them  as  he  «?.«»  .^.  '"  "amininj  pa.,y.  The 
heing  rejected  In  wWe  "  ia  ^T^:  ,?"?*■""'  "'^  "'  "«  «"''«'" 
Ind.  Ex.  Ass.  y.  Houstun!9  O.Tr'527!'        '^  "  ""  '""^  '^»"""° 

circu2!fa"c,'°L?n:s!?''wirrw'^';^ /:,"„'■«  "■"■•  '»  ^""   fe 

Win,  16  Q.  B.  37l,Ta?ni  v'"l?arHnrrp"rSa6  ''°""°'  "  ^•"'• 

it  0.1  l^ex'^^nd':;  :™cirn,„ry°""pea°hJ?  "t"»"'  «'«?  -  .»-  order,  hut 
usually  contains  a  stay  of  oLfrfl^'V'"^,*  "■  ="»■  The  order 
rorbea  v.  IVells,  3  Dowl  "^  J™"""""*'-  >>"«  onlr  tor  a  limited  tiwe: 

of  «h?:rp?r7.";'he"mrt%ii'°i'-"  r  °  't'^""*  ■■■  "«■ '-°'" 

Whitehead.  3  d'w]    ei!-  ,Z  Xl  ''"    °  '"■"^"°"'  "^  Cunliffe  v. 

conducted -upon  ^he'sa^^e'rur.  ^M^trpZ  ■"n'^,)  "  T'""'-  '- 
produced  which  the  w!lnes»  refuses  to  Mr,  I  if'  /       '  ?  deeument  is 

A^P«,y  .nnot  ahandon  an  ^^'^r^J^t  tl'^^tlll.?- l,^. 
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S«e  Hi  Two  D»7«'  Kotlas  of  taking  the  evidence  under  tlia  commiuioD 

mu.t  be  rerved  on  tlie  opiK).ite  party  or  lili  aiient.  a.  required  by 
iub-«ee  (.11.  Willi  a  eopy  of  tlie  order;  otherwine  deponitioni  would  not 
be  received  <2  Slarkle",  Evl.  204).  an  the  oppoaite  party  ha.  the  rirtt 
to  cro«»-eiamine :  Ih.;  Atlomey-Oenerai  v.  Daviaon.  Model  *  i.  IHU. 
The  rlsbt  to  croaa-esamination  of  the  oppoaite  party  or  hl»  aient  la 
eipre^iy  jiven  by  Rub-aee.  (5).  which  Buperaedca  Con.  Rule  280  in 
regard  to  the  notice. 

Where  the  intere«t»  of  a  »;  neaa  might  he  alectwl  by  the  examina- 
tion it  waa  held  that  he  waa  entitled  to  have  counsel  preaent,  upon 
the  examination  to  protect  his  interest" :  Dominion  Hank  v.  Bell,  Id 
P.  R.  471. 

The  commission  need  not  be  indorsed  wilh  the  style  of  cause  nor 
nee<l  the  evidence  be  annexed  to  It,  and  it  ahouid  be  ao  framed  aa  to 
bind  all  parlies  to  he  examined,  and  parlicularly  as  to  the  mode  of 
administering  oaths  to  Jewa  or  othem ;  Frank  v.  Carson.  ir>  C.  P.  13.i. 
I'ulesa  otherwise  ordered  the  exnminiition  is  to  be  viva  I'Ooc:  Con. 
II.  2W)  (1),  and  that  is  the  usual  course. 

Where  under  an  order  to  take  evidence  on  interrogatories  the 
evidence  was  taken  iiica  vore,  it  was  suppressed:  Walla  v.  Anderson, 
IS  Man.  I-.  R.  201  ;  Sluiiignn  v.  ^VTiite.  .1  Man.  T..  R.  40.  Sec  Con. 
R.  281  for  the  practice  where  the  evidence  is  to  be  taken  upon  in- 
terrogatoriea. 

The  witness  la  to  be  examined  under  oath,  affirmation  or  other- 
wise, in  accordance  with  the  law  of  th.  country  in  which  the  commis- 
sion ia  executed :  Con.  Rule  2™-,  l,.-.-  whi^h  the  commissioner  is  author- 
ized to  administer  the  oath,  etc. :  ace  Forms  of  Oaths,  etc..  Form  30. 

The  (luestions  und  answers  are  to  be  taken  down  in  writing:  Con. 
Rule  280:  and  must  be  signed  by  the  witness  and  the  commiBSioncr. 
imlesB  the  evidence  is  taken  in  shorthand:  Con.  Rule  28«:  and  must 
be  transmitted  (with  the  commission:  Con.  Rule  287).  in  a  cover  under 
the  seal  of  the  c.mmissi.uier.  to  the  clerk  of  the  court :  Con.  Rule  -HI. 
If  there  are  two  commissioners  the  depositions  may  be  signed  by  one 
of  them :  -Velville  Mulnal.  etc.  y.  Driacoll,  11  S.  C.  R.  183. 

Taklnc  ETldomm  In  S!iortli»a.— This  ia  provided  for  by  Con. 
Rule  28.'*,  which  Bee  with  notes,  post, 

I«torp»t»r.— Taking  the  evidence  thrbagh  an  interpreter  in  tlie 
case  of  a  witnesa  who  does  not  understand  the  English  language,  is 
provided   for  by   Con.   Rule   28.1. 

OompolUnc  tlio  Attoaduoe  of  Wltnoaa.— The  attendance  of 
the  witness,  and  answering  questions,  may  be  enforced  under  the  pro- 
visionB  of  U.  S.  C.  c.  M.l.  ss.  41-40:  and  this  extends  to  the  case  of 
the  examination  of  a  party  being  examined  as  well  aa  to  a  witness: 
Kircholfer  v.  The  Imperial  L.  *  I.  Co.,  7  O.  L.  R.  295. 

OoonluK  tke  CommJaaloB.— The  commissum  la  to  be  opened 
at  the  trial,  or  it  may  be  opened  before  the  trial  at  the  Instance  of 
ilhcr  parly,  without  any  order,  by  the  olRcer  to  -J™  ■'■»_"■''":;"; 
on  two  clear  d».v8'  notice  to  the  parties  interested:  Con.  Rule  -8.1. 
Form  of  Notice,  No.  56  (d) . 

ObJ«c«o«..— Evidence  improperiy  taken  may  be  rejected  at  the 
trial-  I'umley  v.  C.ye.  3  B.  *  B.  114.  The  reception  of  unproper 
evidence   ahouid.   however,   be   obiectcd   to   on    the   examination,   and    if 
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I;*  imony.     A.lvanta«e    may   then    bf   Inkfn    ol  It,    but    not   titherwl., 

Tn  Ih.  „-SL  u  """'"i™  W"«  °"  wtumrt  to  the  omo,.  mentioned 
Rap  n  r  p' J,..""»  '■"'  r  °''^""™  '»  ""  "lilpnce:  Kteven.on  v. 
«ap,  oil,  400.  An  opening  In  the  envelope  net  lane  enor  -h  to  let 
out  any  of  the  paper,  I,  no  objection:  Frank  v.  Can"  1™  Of  131 
\  .oninin.lon  produee<l  at  the  trial  in  an  envelope  open  at  both  emiV 
I'"p    m     '    """"J-""™"'"-'   '■"•    •"■'i'-l:    Otiham    V.    St^art.    iri 

evirte^M  .o°il  IZ'"';,  ""  ?°"J'"'^  eontainina  the  comml-ion  and 
ZT^       .  .''"  ""■   ""'   "'  ""■  ™">"Ol""ioner    (Con.   Rule  2S-i 

14  C.  I°°l)r'       '  '''''™"'™"  '»""«   >"•   ""'l:    H«lfor,1   V.   .McDonald', 

■■  Wim°.m""°fn  S"'';°!«  ""T..  '"  ""  '••""'  I"  'I"  commi,,ion  a, 
.  v„w  "  ^T^  ^'  f '""•-'■  1"-W  fatal,  and  the  taking  of  evidence 
a  void  proceeding;  Graham  v.  Stewart,  15  C.  P.  lOfl. 

e(reef"„r°t  objection  Is  made  before  the  examiner  it  might  have  the 
the  oh^L."  ,?  ""■  ''''"  ,»""■»■»"'"  ">  "I*---'  I"  Ihe  „dmi».ibilit,-  of 
the  objec  lonahle   part   at   the   trial :    Robinson   v.    Davie.,   ,•-,  Q     B    D 

hT'ta-kT^^^'^j""-;';  "'''"'"■  ^^-  ^■-  'I'*'*"  2S.  A  mere  irregularity 
L  faZ  ''".''<■'">»;•<''■■  '™"W  1*  the  .ubjeel  of  apecial  application  to 
the  judge   to  have   it   «uppreMe.l,    hut   It   would    not    be   an   objection   to 

i-'p  "SS        "'  ""■  '"'"•  """  '■^  '"•"  *''■"■"■  ™''"  c»?™  n-  1 

direeH™""""  *'^°""  V"*""'  »  comrai.,ion,  which  contained  .peeijc 
direction,    aa    to    the    m,»le    of    return,    cannot    afterward,    object    that 

haveTee    "ml  "'"'"""'  "^  ""■  "»'""••  •■"'  ■"«  '•"  ""  commUon 

iTc.  p  itT        "    '■      "• '"  ^-  '■•  ""■  "'»'"'"'  '■■  ^'■""• 

Hten!""'"'.!^"',, '°^ 'J""""™'""  "  ■""  "ken,  are  waived:  Farrel  v 
Stephen,    17   U.   C.   U    2.-|.):   Walton   v.   Apjohn,  !i  O.  R.   (K      Change 

r/alSa'ith  ''21  Tr  r'  „"".«- "1™  ""''  ■«•  "Wection.  In  Com,tock  v. 
l.albraith.  21  U.  t.  R.  ai,  ;  Com,tock  v.  Tyrrell,  12  C.  V  173  V 
contraction  in  the  name  of  a  wltne.,  in  the  return  of  the  c"mmi™ion 
1,  no  objection:  Ih.  Although  there  are  written  interrogatorie,  it  1, 
V   (WrTr  ""',""■  "■"■»;"»""■"  P"t   the  question.,  vSvZ:  Grl 

U  not  o«  Vb"  T'  ''""•■Vk"-  *  ^-  •"•  «*'■  •""  "  ""y  ixterrogatori 
B  not  put,  the  evidence  will  he  rejected :  Melville  .\Iut.  M.  *  F  In. 
to.  V.  Driscoll,  11  S.  c.  R.  1S3. 

,worT''L'°''H  "'"'■  ""■  'I'''""."'™'  <"  "  'Itn™  appeared  to  have  been 
wTjaken^hnTb""",  'n'',,'°"°t^"''''''  '""^"^'-  -«i  the  objection 
lil  h,M  th.,  ■,  H  "  ""■"  '"■''°  """■•"  *•''■'"■  ""^  "smi-ntion:  it 
,„  ih?,    i,  ■""  ",'"."'""■'8  at  variance  with  the  instruction, 

Ind  .hi  I  ""  ,»°   '"fS'tlfnty  of  which  there  .liould  have  been  notice 

rndrewr2S  n"  1  r38?!°  "'"'"'  °'""°"  '"  ''''■»"'"'"  ^  «'""'"■'«  ''. 

ibe  ^!!ll"°°',.'°  '.',"  "'i''.'"'''  '""•'  »"■  f"'  ""'«'"  !»■  cross-examining 
Iftee    h  »"f'.'l'«   t-aismg  the  objection,  nor   by  omitting   to  object 

l,.L  ™"""'»«'"n  "■turned  upon  an  application  to  send  it  back  for 
ThninL  '";?•  ?°'  '"'»°  "  '"'•"'"  "Pnli'-tion  to  extend  the  time  tor 
rre.^T'  ^^  »'.'"■  "»  «  «""!™1  ^nk.  i,  doing  Something  after  an 
MoZUri  committed,  when  the  irregularity  might  have  been  eorrecteS 
More  ,„ch  ac    wa,  done.     It  might  con,l,t,  too.  of  Iving  by  and  allow- 
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■M.11I.  If  the  witDwi  Is  examined  and  the  return  de>p>tcbed  by  the  rota- 

miHlooer  within  the  time  limited  for  the  execution  of  the  commii  ion, 
th«  neoeisary  deUy  in  tranimtMilon  bock  Uoea  not  conititut*  an  ojee- 
lion:  Darling  t.  Darling,  0  1'.  R.  500;  JackHon  v.  lluBhei,  1  O.  W.  N. 
478. 

The  commiaslon  may  be  ordered  to  be  returned  to  the  commlHlonpr 
frtr  porrertion,  when  defectively  execut«l :  Doe  d.  Kelly  t.  Hunt,  1 
v.  R.  44. 

The  party  who  li!«ued  the  coromiarion  la  not  bound  to  put  it  In 
at  the  trial,  but  the  opponlte  or  any  party  may  do  ao  if  he  chooaes : 
Richardaon  v.  McMillan.  18  Man.  E.  SSJl;  and  the  judje  may  allow 
either  party  to  put  in  a  part  of  the  evidence:  Marka  t.  Mark*,  13 
B.  C.  R.  IGl. 

Ooata.— See  sub-nec.  (7)  nnd  notes  thereto,  po*t.  See  aiao  Con. 
H.  288  ai  to  participation  of  partien  in  the  conta  of  o  joint  commlMlon. 

Cob.  Bvlva  nadev  the  Jndie«t«r«  Aot.— The  proviBions  of 
Con.  Ilulea  277-200,  <w  far  aa  the  immo  are  npiilirable,  are  to  apply  to 
commisaiona  iaaueil  under  acction  118.  These  Rulea  are  set  out  in  the 
notes  to  section  118  (6).  The  order  need  not  net  out  the  particular* 
contained  in  Con.  Rule*  277-290.  but  every  order  ahall  be  read  as  If  It 
oontained  the  same:  Con.  R.  200. 

Exaniin..  (3)  If  it  is  made  to  appear  to  the  judge  that  a  material 
wiTnwwB  *°^  "" '  '"^s^y  witness  residing  in  Ontario  is  sick,  aged,  or  in- 
whtww  firm,  or  that  he  is  about  to  leave  Ontario,  and  that  his 
h5  wlaf""'  attendance  as  a  witness  cannot  be  procured,  the  judge  may  make 
cannot  b.)  ^n  Order  appointinff  a  suitable  person  to  take  his  testimony. 

obtaintHl.  rr  o 

Forma  of   affidavit  and  order,  Nos.  17,  17    (1). 

Att«adKBee  at  Conrt  Cannot  bo  Proonved.— In  order  to  found 
an  application  under  this  section  the  following  circumstaneea  mast  con- 
cur: (1)  That  the  person  proposed  to  be  examined  is  a  material  and 
neceasary  witneaa  residing  within  the  province;  (2>  That  such  person 
is  either  (o>  sick,  (b)  aged,  (d  Infirm,  or  (d)  is  about  to  leave 
Ontario;  (3)  That  in  consequence  of  the  existence  of  one  or  more 
of  these  facts  the  attendance  at  court  of  such  witness  cannot  be 
procured. 

A  material  witness  is  one  whose  evidence  is  pertinent  to  the  quea- 
tlon  to  be  tried  and  of  importance  to  the  person  calling  him. 

A  necessary  witness  is  one  whose  evidence  is  so  important  that  it 
would  not  be  prudent  or  safe  for  a  party  to  proceed  to  trial  without  it. 

Aa  a  rule  the  application  should  not  be  grant.d  antil  defendant 
has  put  in  his  defence:  Smith  v.  Greey,  10  P.  R.  531;  Morrow  v.  Mc- 
Dougflll,  a«  r.  II.  129. 

The  api»II:"ation  should  not  as  a  rule  be  ex  parte:  McKenna  v. 
Everitt  2  Beav.  188 ;  Anderson  v.  Anderson,  1  Ch.  Cham.  R.  291 ; 
Hope  V.  Hope,  3  Beav.  317.  323;  Early  v.  McGiii.  1  Ch.  Cham.  R. 
100,  257:  Bidder  v.  Bridges,  26  Ch.  D.  1;  Thomas  v.  Storey,  11 
P.  R.  417. 

But.  unlike  sub-section  (1).  there  is  nothing  in  sub-cections  (3)  or 
(4)    to    prevent    on    order    being    so    made    if    necessary,    nnd    where 
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tlie  witneu  In  danierouiilr  III  or  over  iivpnly  yean  ot  «ip,  the  Supreme  leo.  111. 
I  ourt  ol  Oolariu  baa  (eueniJiy  traoted  the  order  m  pnrle :  lee  Ilellamr 
V.    Jooen,    8    Vn.   31 ;    .McKenna    v.    Kverllt.   2    Bern.    IKC :    Oliver   v. 
Dickej,  2  Ch.  Cham.  R.  87;   Crippen   v.  Ofllvy,  2  fh.  Cham.  H.  304; 
Bidder  v.  Brld»ee,  20  Ch.  D.  1,  per  Selbome,  L.C.,  at  p.  0. 

The  .idence  of  the  witDesa  mu»t  not.  however,  he  taken  er  parte- 
Warner  v.  Jloeaea,  18  Ch.  1).  100;  and  the  examination  of  a  Itneaa 
eondii.  liil  hi  ,mo  party  vithout  notice  to  hia  opponent  la  Irregulur  and 
inadmifiaible  na  evidence:  Stephenson  v.  Dndaa,  13  I'.  11.  4110.  Where 
Ih'  pr.po  •d  evidence  would  he  Inadmlialhle  no  purpose  would  be  aerve<l 
IT  Kranlini  the  order,  and  tt  would  probably  be  refuaed :  Flaher  v 
Bet/.  11,  1  Dowl.  N.  S.  ma :  or  would  not  aupport  any  iaaue  lo  be  tried : 
Jones  V.  Tobln,  4  Blnj.  X.  C.  123;  Speedlni  v.  Youna,  18  O.  B.  N.  8 
S24;  Galloway  v.  Keyworth,  IB  C.  B.  22S. 

Where  the  court  below  had  refused  to  admit  the  evidence  of  a 
particular  wltnesa,  and  the  refusal  was  appealed  from,  the  appellate 
court  allowed  the  evidence  of  the  witness,  who  was  dangerously  III 
to  be  taken  ife  bene  cue  upon  an  undertaking  as  lo  coats;  Treaaury 
Solicitor  V.  White,  55  L.  J.  P.  70. 

The  application  should  be  made  within  a  reaaonahle  time  after 
notice  of  defence:  Brydee.  v.  Fisher,  4  M.  &  Sc.  4.'iS,  and  other  case, 
cited  in  notes,  ante. 

The  names  of  the  wllnesses  sought  to  be  einmincd  should  be  stated 
In  Ihe  alhdavit:  Ounther  v.  M'Tear,  1  .M.  *  W.  201 ;  Norton  y  Lord 
Melbourne,  3  Bini.  N.  0.  67,  and  cases  cited  in  notes,  o»(e. 

The  order  must  state  the  names  of  the  witnesses  to  be  eiamlned ' 
W  arner  v.  Mosses,  16  Ch.  D.  100. 

Sometimes  it  may  be  necessary  to  stnti-  upon  what  facta  It  Is 
proposed  lo  examine  Iha  witness ;  see  Barry  v.  Barclay,  15  C  B  N  8 
849 ;  see  notes,  ante. 

In  an  action  under  Ixjrd  Campbell's  Act,  an  order  was  made  for 
the  examlnallon  before  trial,  on  behalf  of  the  plaintiff,  of  the  only 
wltneas  to  (he  accident  which  occaaioned  the  death  of  deceased  It  was 
provided  that  the  examination  should  not  be  used  at  the  trial,  unless 
the  I'lninlilf  w-as  unable  to  procure  Ihe  attendance  of  the  witness: 
Eiiici      V.  The  C.  P.  Ry.  Co..  12  P.  R.  593. 

.V.I  affidavit  by  a  person  having  knowledge  of  the  facts  would  be 
sufficient.  If  a  solicitor  were  employed,  he  or  hia  managing  clerk  wouhl 
ordinarily  be  able  to  make  the  necessary  nllidavil :  McHardy  v  Hltch- 
^  j  "  ^- ^S^^'*''-  '^""'''y  "•  Cosgrare,  0  P.  R.  164;  Lloyd  v. 
Henderson,  0  P.   R.  2.54:   Baker  v.  Jackson,   10  P.   H,  C34. 

Where  an  application  was  made  on  Ihe  ground  that  the  partiea 
concerned  all  lived  abroad,  and  that  the  surviving  wltnesa  to  be  ex- 
amined was  grenlly  afflicted  with  gravel,  the  order  was  made,  although 
the  affidavit  only  stated  the  witness  was  upwards  of  80  years  old: 
ritzhugb  V.  Lee,  Ambl.  C5. 

Sub-section  (3)  authorizes  the  examination  of  a  material  and 
necessary  witness  residing  in  Ontario  but  about  to  leave  the  province 
If  nia  attendance  nt  Ihe  trial  cannot  be  procured. 

The  Court  of  Chancery  always  allowed  the  examinalion  de  bene 
ewe  of  a  witness  about  to  go  abroad :  Bown  v.  Child,  3  Sim.  457 ; 
Ry.  Co.,  1  Hare.  32S;   MoKennn  v.  Everitt, 


Mcintosh   V.   The   G. 
2  Beav.   ISti;  tjrove  v. 
Mosses,  16  Ch.  D.  100. 


Young,  3  DeG.  &  S.  307;  see  also  Warner  v. 
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■m.  lit.  But  ](  It  In  in  the  |K)wiT  i.(  the  inrty  a(i|ilylii«  to  detain  the  wit- 

np»»™  till  thrr  h«»e  been  eiamlne.1  In  the  onlln«ry  rmir«e.  the  onler 
»lll  not  be  made;  Ka«t  India  Co.  v.  Nalab.  Bunb.  820.  VnArt  the  term, 
ot  the  aiib-aectlon  II  li  neoraaarT  to  ahow  that  tlie  witneaa'  "  attendance 
at  the  trial  cannot  b«  ohtalnMl.'* 

It  li  doubthil  whelh.T  Ihe  fai-t  that  a  wllneaa  la  In  a  itate  ot 
lireitnonoy.  or  about  to  lie  dellvereil  ot  a  ehild.  I«  a  cauae  tor  «ranlin« 
the  onler;  aee  K.  V.  Welllnfa.  ;i  g.  U.  V.  42ft  At  all  eventa,  on  nindloa- 
lloni  tounded  on  preinanejr  ol  Ihe  witneaa,  an  nmdavit  ot  a  coni|>etent 
nenwn  ahould  be  produced  .howlni  that  the  delivery  would  probably 
hapiH'n  about  the  time  Hied  tor  the  trial,  or  ao  near  na  to  render  the 
attendance  ot  Ihe  wllne™  perlloua :  Abraham  ».  Newton.  S  Bint.  2H  . 
•ei-  al«o  It.  V.  Inhabltanta  ol  lludderayUle.  7  E.  *  B.  "W. 

An  onler  may  be  iranted  where  a  witneaa  la  ao  unwell  that  there 
I.  no  iirohabllllj  ot  hia  belni  able  to  attend  the  trial:  Tond  v.  Dimea. 
:i  M.  i  »c.  101 ;  Bellamy  y.  Jonea,  .s  Ve«.  31 ;  Jephaon  y.  Oreenaway. 
S  Fowl.  Ki.  I'r.  102. 

The  affidavit  o  a  medical  man  ahould  generally  l>e  proiluced  in  auch 
caaea ;  Davia  v.  lawndef..  7  Dowl.  101 ;  Duke  o(  Beautort  v.  Crawahay. 
I,  It  1  C  r  OJtO:  or  elae  hia  certificate  or  opinion  ahould  be  verifled  by 
aiidnvit;  but  the  affidavit  of  the  aolleltor  ot  hia  Intormation  and  belief, 
with  urounda  thereof,  wa.  held  aullicient :  Baiter  v.  Jackaon,  10  P.  R.  <l-4. 
It  la  not  necemary,  generally,  tor  the  detendant  to  awear  to  merila 
when  Ihc  application  la  made  on  hia  part,  nor  that  It  i»  not  made  lor  the 
purpoae  ot  delay :  Baddeley  v.  Qllmour,  1  M.  &  W.  05. 

Diaobediencc  to  the  orter  may  be  punished  by  attachment -.  aee  «ub- 
aectlon  0;  aI«o  aection  05 :  Martin  v.  Bnnnlater.  4  Q.  B.  D.  401  ;  Richard, 
y.  Culierne.  7  Q.  B.  I).  023:  Waddell  v  McOlnty,  2  Oh  Cham^44.: 
Barber  y.  Adam..  11  r.  H.  I.IO:  Ilannum  v.  McRae,  JS  P.  R.  p.  200;  Be 
Armatronj,  181)2,  1  Q.  B.  327. 

There  i«  no  proviaicra  for  the  production  of  hooka,  papera  and  d.KMi- 
menia  on  «uch  eiamination,  but  no  doubt  production  would  be  ordered: 
ace  Con  R.  284.  608.  By  Rule  284.  oopiea  of  dcoumenta  produoeil  by 
the  witneaa  and  certified  by  the  commiaaioner  may  be  anneied  to  the 
depoaition. 

The  eiaminer  haa  no  discretion  aa  to  the  materialilj  ot  the  queationa 
put  unieaa  upon  matlera  which  would  clearly  and  palpably  not  be  evi- 
dence;  Surr  v.  Walmaiey.  I,.  R.  2  Ed.  430;  but  he  ahould  note  any 
queation  objected  to:  Richardson  v.  Uaviea.  5  Q.  B.  I>.  20. 

In  Wright  T.  Wilkin,  4  Jur.  N.  S.  804,  It  waa  aaid  that  the  court 
would  not  delegate  to  the  eiaminer  the  power  ot  treating  a  witneaa  aa 
hostile  BO  aa  to  authorize  the  eaamination  to  be  conducted  in  he  nature 
of  a  croaa-examination  by  the  parly  calliug  him,  but  Ix>rd  Cairns,  I..I.. 
In  Ohisen  V.  Terrero.  I..  R.  10  Ch.  129,  alrongly  dieapprovcd  of  this 
ruling  and  pointed  out  that  it  .1  witness  or  his  counsel  thought  that  be 
waa  being  unfairly  dealt  with  he  might  refuse  to  nnawer  a  particular 
Muestion,  and  upon  that  retusni  the  matter  might  be  brought  before  llie 
court  who  would  decide  whether  the  eiaminer  was  pursuing  a  proper 
course  or  not  in  allowing  a  witneas  lo  be  treated  as  hostile :  as  to  hoatile 
witnesses,  see  Itice  v.  Howard,  10  Q.  B.  D.  081;  Huckley  v.  Cooke. 
1  K.  &  .1.  2t>. 

The  ciaminer'B  room  is  not  a  public  court  and  he  must  eicludc  other 
persona  than  those  entitled  to  be  there  it  requested  by  "'^^  !'»'»;  ''/ 
Weatern  of  Canada  Oil  I.anda.  etc..  Co..  8  Ch.  I).  100 ;  '»'««'■>■»!. 
S  C.  L.  T.  191 :  Hands  v.  L'liper  Canada  Furniture  Co..  IJ  I .  K.  ii^- 
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amhi.tloii  to  be  ».r.«l  „,ui,  th.  „|,,Ki.lle  ,„,rtr:  .iib-»r.  (.1)  »«•"•• 

.     .J^*l'"^"'"'  ""  ''"'"'  '"'  '""'•''  ">•■  '"•I"  rtlrmliii.  III,  „ld,„,.. 


(t)  An  ordpr  may  also  be  ol,taim.d  for  the  oxainination  of 
a  witne..  who  rc«i,ie«  in  a  remolL.  part  of  Ontario,  und  at  a 
great  (Imtanro  from  the  phue  of  trial,  if  it  l,e  made  to  ai.pear 
hat  hi*  attendance  cannot  he  procured,  or  that  the  expense  of 
his  attendance  would  1«  out  of  proportion  to  the  amount  involved 
■n  the  action,  or  so  Rreat  that  the  party  desiring  his  attendance 
slioliid  m,t,  umler  the  .inuinstiinces.  he  r,,|uir,,l  lo  incur  the 
same. 

(.1)  A  copy  of  the  order,  viith  two  days'  notice  of  the  time 

and  place  of  the  examinati shall  be  served  upon  the  opposite 

party,  or  his  agent,  who  may  appear,  and  cross-examine  the 
witness. 

import.  No  lifflnhp  mraninil  con  b«  ulvfn  lo  thpm  Thev  must  ha 
r„T:l,?  "l""™  '°  '"'■^'-"^■'"n".  ot  Ihe  c„™e.  M  feSa^ 
Pine,  ilme  or  conneclioD ;  f»r:  t,r  off;  „„,  „,ar:  noi  oijh."    Th"  rJi- 

ic.r  ^,  ^hf..  "h"  ■"'""'  '.''-'""r  "■">■  -"•  l*  »"■"•■  ■^>"  "'"-"i  o(  11^ 
Si  1L  f^lim  T"  '",  '"  '^  '"■'''•  ""  "'^'''"•ibilit.v  10  the  place  «t 
trial,  Ihe  facHlllo.  of  travel  by  rail  or  steamboal.  Ihe  expense  „hioh  tl^ 
«Itne>,  would   be  put  to.  Ihe  lime  ot  hi.  ab.ence  from  home    the  con- 

.1  «.  «  O.  (UT;  Grill  V.  (Jeneral  Iron  Screw  Co.,  I,.  II    1  c    P    p    Oio 

avolve??„  Ihea'e  '    "■""'"    '"   °"'   »'   "roporllon    to' the   lo^S 

in.olved  m  the  acl.on,  or  so  ureal  as  to  be  practicall.v  pt,ihU,itive. 

„„  ™'  evidence  must  he  taken  and  returned  and  mnv  be  used  In  the 
same  manner  as  under  seclion  lis  (l). 

It,  ^„'i'^?f."°°  i'"''  "l"'"""  '"  ^-omissions  Issued  under  .ub-secs.  (1) 
(J)  or  (4)  and  requires  two  day.'  notice  ot  the  time  and  place  of 
examination,  w«h  a  copy  of  the  order.  .0  be  .erved   u7.on  ?he  o^^ijj 


witnraH  r<' 
iliiitKiio- 
•(  trial. 


Hervii. 
i>r<lfr. 
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■M.  III.  p.r>,  o,  hi.  .■.»■ ;  -o  .!«>  C»n.  H.  SSO,  ,0...  It  th.  »«'«''"•  "J* 
Sr«J  »d  th.  oppo.lt.  P-nj  .11.1  ""I  ""'"J  <-»  ','V"it  ailr  But 
.tWmc  wouU  b.  r.)«l«l :  8t.lnk.llrr  v.  N.wlon,  II  r.  k  P.  Jl";  »"' 
It  1.  o"  .^.rr  th«t  h.  rtouM  M-rrl..  ih.  pow.r  ot  cro»-.Mi»liil»« 
h.  ,Tn«r7ll  thit  U  r«,ulr«l  I.  .h.t  h.  .h.ll  h...  th.  oppMtuDU, 
rf  m",  «    C..,"'.  v.7.».h.„,  1  M.  t  8.  4;  .nd  hi.  ,l.h<  to  t.k 

he  woaU  not  ilo  •«■■  McCombl.  t.  Anton,  «  M.  *  0.  27. 
K„U.  (6)  The  proviiion.  of  the  Bule«  of  the  Supreme  Court,  10 

Toiu."'...'"  ••  "«  '»""'  •"  •PP''""*'  •'""  'PP'y  '"  "'^  <;'>'"""»"'" 

J'mmi.-     or  order  iaucJ  under  the  authority  of  this  swtion. 

""""■  Till.  .ub..«.tlon  applln  tn  .11  wmml-lon.  .nd  ord.r.  U.u«l  under 

.ub-wotlon.  (1),  (8)   .nd  (<). 

Cop.   Bui.,  ot  th.  8upr.m.  Court  ol  JwUctur.,  «.  Iir  a.  th.j 

ipply,  ar.  a.  tollow. : 

tTT.-(l)  Wh,n.  th.  t..tlmony  ol  a  p.r«.u  «ho  1«  r");'!"*  Jl" 
.,1  ('Tarlo  .  r«i..lr«l  an.l  for  .ny  r..«.i,  at.  ord.r  und.r  K"!' J"' 
i.  „,.t  ."fflclrntrth.  ooun  n,.y  or,l.r  th.  l,»o,  o(  a  .,.mml..lo»  tor 
the   .xaminatlon   of   .uch    p.rw»n; 

•78.  If  a  party  for  who.,  .x.iiilnntlon  iin  order  ho.  b«-n  mail, 
or  ,"mml..ro„"haJ  l™u.d  refu...  .0  attend  before  th,  examiner  or 
„,nin.i..l..ner,  juditment  may   paM   ata.n.t  him. 

'T'nri'  V4  TV  ii-e't  'a-n.rc^rRr.r^^W'io 

IZT'-'-l^  .'.""in^tlon'a  «.mml..lon  or  ord.r  ha.  b«n  obt^.« 
Snd'rUtloTllS  (1),  (3)  or  (4)  tor  Ih.  .lamination  ot  an  oppo.lt. 
party.l 

270.  Th.  notlr.  ot  motion  for  a  rommi^lon  to  tak.  .vld.ne,  .hall 
.tat.  th.  name  and  addr...  ol  th,  commlMion.r  propo..d. 

280-(l)   Unle»  other,lm  directed,  the  examination  .hall  b. upon 

r'"'i>o?'.j;r';;'^'r:tX"'eomi.'.^r5!.^^^^^ 

""'meTter  part  of  tb.  above   Con.  Rule  ^   d)    >•  •-■'1»'"* 
,0   diTlon   clurtl.,    «.rtlon   US    (51    providing   for   th.   notic   and   it. 

(O)  If  no  aient  1.  named  or  the  nam.  or  a.ldr™.  «i"n  prove. 
,0  be  lluVory  or  fieiltloo,  or  If  the  part,  «>  noliBed  tail,  to  attend 
pu,^,nntTth,  notic  the  eommtaalon  ma,  b.  executed  «>  parte, 

281  Where  the  exnminati.m  I.  to  take  plaf.  upon  written  In- 
,erro"tori«  tb.  lnt.rro,atori..  In  chief  .hall  be  «'"««»  '^^ 
onS  P.rtv  S  dnr.  before  the  l™ue  of  the  commtalon:  and  the 
3  IrStorle.  'ball  be  delivered  ,0  .'•'^"■''r.t','  '"n7i„''d' anlt 
dav.  after  the  reeeipt  ot  tb,  interroiintor.e.  in  chief:  and  °  „  "  he 
„r"ro."interrojatorie.  belna  .0  d.lir.red.  the  comml..lon  may  he 
executed   without   cro.B-lnterrogntories. 


.il»i- 


COHUItDIONS:  CON.  BU1.M. 


Sli 


nnJ    rgrmi   „f   ontlii-.   f  Ic ,    Ihnit) 


counlMtoQ   It  eitcutvd.  ■■■nury    in    wnirn    thit 

IS(>«    QotM    to    Hft^iun     IIS    (1,. 
rernrred  lo.J  ■  »    ii;  . 

-hull   h,   ..k,.„   In   i'„.n;h  """"""  ""■"■'"■  ' ""  """.l"«l"n 

but  If  I,;  r.'  ^  I'ZZtl^J'"  .''"'"''J:  "'I'I I'"t  „n.l-r.t„n.l.: 

lanic,m,0:  ..  c.  '""""     ''""    """     kn-wl"!,,    of   i|,„l 

»84.   If   n    wltnew    prodncp.    n    I,,,,,!,     H„(.,im,.„,     i..,,  , 
•rltlnit.  nn.l   ri'fii.™   for  lood   ™iij    11.  L   ""f"""'.'"-     '■"'■'.    mi«-r    „r 

.o.nn„^'„.'''.'^S„"n,rr,i;;i:^;".r„"*""-'"^  "■"" "'  "- 
p».tr^?L-- -  s;r::^- :-.-- .  ^.„„,_^  „. 

.»»m.,  „„  tb.  «;;'iLtet"^''d';';,;s:T''"°  "■""""' "'"™  "-■'■■"'•' 
..k.'M„"fbo'5S?„*rh:»"  ,?''„°'*h!:"'^-'"'',  "■■""•""'"""  "-j  .iu." 

Rule  258,  '     '  ''"  ""'  "■"'"'"J"  "  "t'PoBrnpher:  Cun. 

dep«,itlon,   need   „„,    b,    pr™  „Ve r  „r     L/d    h/'.k       ",'""•"'■»''    ""■ 

Zer,rL-r-brn,."''"^  -"■«"'"-  •^•'"-vr-c„r,".: 

b.  o-r,?:  M',.^Tu^r«rv!'r.t-ri;'irs.TR'fi'.  ■"  '""-^ 

tbereln,  ,h.ll  be  Mnt  to  the  nro~r  offlrer  '"'"'"••<'■    referred    to 

in  the  order  for  ^Zo'  ?nol^  'ir  ^'^  "'"l  ""'.""•"^ 
of  the  eommtaioner;  and  fbL  ,°mror  ZJ«^  ."'"'"  ""  ""' 
be  »iren  in  evldenee,  i.,;,  »  ,11  Ju,texr^^«^„.tu "'''"'  '^""^  °"'' 
of  tbe   .b«noe   fro.   Ontn'r,'"  jf-'IbHSr  ."b^^S*  n"Lr.\',S™J 
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316  COSTS  OF  COMMISSION,  ETC. 

SM.  lit.     affidavit  of  the  »>licltor  op  ««ent  of  the  party  m  to  his  belie!  ol  luch 
absence. 

C88.  Where  the  opposite  party  desires  to  join  in  the  ™°«°'»;»° 
and  examine  witnesses  on  his  own  behalf  thereunder,  each  party  shall 
in  the  first  inslan«  pay  the  costs  of  the  commission  consequent  upon 
the  examination  of  his  witnesses. 

(89.  A  commission  when  returned  shall,  at  the  request  of  either 
party,  be  transmitted  for  use  at  the  trial  and  may  be  opened 
at  the  trial  or  before  trial  at  the  instance  of  cither  PfrtJ.  >■? ,™ 
olBccr  to  whom  it  is  returned  on  two  clear  days'  notice  to  the  other 
party. 

»B0.  Every  order  for  a  commission  shall  be  read  as  if  It  con- 
tained the  particulars  mentioned  in  the  next  preceding  ten  rules  and 
shall  not  set  forth  the  same,  but  may  contain  any  varlatione  there- 
from, and  any  other  directions,  which  the  court  sees  lit  to  male. 

(7)  The  costs  of  'the  issue,  transmission,  execution  and 
return  of  any  commission  issued  or  order  made  under  the  pro- 
visions of  tliis  section  shall  be  in  the  discretion  of  the  judf^, 
who  may  allow  a  sum  in  gross  therefor;  and  the  costs  may  bt 
added  to  any  other  costs  to  be  paid  to  the  party  entitled  thereto, 
■  and  may  be  recovered  in  lilie  manner  as  the  ordinary  costs  of  an 
action.     10  Edw.  VII.,  c.  32,  s.  118. 

0..t..-Fonnerly  costs  were  taxed  on  the  County  Court  •?«;•■  j™* 
now  rte  amount,  and  the  method  of  arrivlnt  .t  them  are  in  the  dismtion 
of  the  Judm :  s.  118  (T).  Such  discretion  must  be  exercised  JudHaUy - 
see  notes  to  section  10;  Stroud.  216. 

Generally  If  the  examinaHon  is  not  used  no  costs  dt  "should  be 
•llowed;  McMillan  v.  McMillan,  8  C.  L.  .1.  2815;  Curlins  '■  R""*""""' 
7  M  *  O.  525;  Ridley  v.  Sutton,  1  B.  *  C.  741 ;  I>»ml°'»°;  f  "•  *^;l:, 
Stinson  6  P.  K.  177.  But  where  a  witness  was  so  old  and  'M™  «»•• 
te  .rprudent  to  take  hi.  examination,  but  he  was  «"«7"'''  »'''''' 
attend  the  trial,  the  plaintiff  was  allowed  both  the  costs  of  the  examins- 
lon  and  of  hi.  attendance  at  the  trial  and  the  «««■!"  °'*'Scf 
of  the  son  of  the  witness  and  his  attendance  upon  him  in  Hiving  "  a™"; 
?n  co^scuence  of  the  age  and  infirmity  of  ^^'"^'"^-J""^  •"°"^- 
Duke  of  Beaufort  v.  Earl  of  Ashbamham,  13  C.  B.  N.  S.  0»s. 

Unless  some  special  ground  appears  for  "'''f'"?  °'''"l'f ' 'i'^^*;' 
ef  the  examination  will  usually  be  made  costs  in  the  cause .  Prince  v. 
Same  4  Dowl.  6;  McMillan  v.  McMillan.  S  C.  L.  J.  285. 

When  the  evidence  taken  on  commission  was  not  used  ««  *«  «^al. 

Printina  Co..  18  P.  K.  141. 

Commissioners  have  a  lien  on  ™-°"'"''>°" /">' ' VjiX.  on'"  tJ: 
Beers  14  Beav.  101;  and  a  barrister  has  a  lien  for  bis  fees  on  com 
mission;  Smith  v.  Hallen,  2  P.  &  P.  878. 


BOOKS    AND   AFFIDAVITS    AS    ETIDEXCE. 

Boots  of  Account),  Affidavit,  etc.,  as  Evidence. 
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than  «io,  and  in  cage  of  a  defence  ot  8et-„fl  „r  of  pavment  so-SK" 
far  as  the  same  extends  to  $35,  the  judge,  on  being  satisfied  of  Stir, 
their  general  correctness,  may  receive  the  plnintir»,  defendant's"  I'fc''- 
or  garnishee's  books  as  evidence,  and  may  also  receive  as  evi-f-^n'.? 
denee  the  aflSdavit  of  any  party  or  witness  resident  out  of  the 
connty,  but  may  require  the  party  or  witness  to  answer  written 
interrogatories  upon  oath.    10  Edw.  VII.,  c.  32,  s.  119. 

.1, ,  f  ?**  ?'  "•"•"  D'mMil.-Tlie  word.  •■  not  Mag  for  tore "  in 
the  oM  „^tion  ore  omittMl  ai  surplumje;  an  action  for  tort  l»  Lt  . 

Wot  M.n  ILm  »25.-The  olii  section  read  "being  under  $2.V 

.-,"?•,=■:  Bt'--iTS,iJ-.":i,r"-^ '" 

E-SH'?:?"'?  :K?ir£Si  i  i 

tt^examine  upoSlt  wUhonTML  lj,ld  .    "■■<•  I' .»"'.''  cr<»»-ei.mlne  or 
Ramwien.  2  C  4  P  8M  ""''  "  '"  •""•=•>«:  R-  v, 

?s">'n  ^hfi°?.'"«-i'""  ^-  5«-  U'h^!XS•/Q'"I^^T•n 


318  DETENTION    AND    PEESEBVATION    OF    PHOPEETV    IN    DISPCTE. 

Writt.«  I.t.«...t»t...  Et..-The  ri«"  >>'  ";™'"T"S!S"l,m 
or  order  would  have  to  be  issued  under  s.  lis. 

WBPEOTOK,   PKBraVAIION,    AKD   DETINTIOS   OF   FBOPIKT. 

^™  H  q7«-  The  court  may  upon  the  appUcation  of  any  party  and 

p^pi"  of  obtainln,  full  Information  or  evidence:  Con.  B.  370. 

(2)  The  court  may  also  on  notice  to  any  penwn  not  a  P"'? /° J°» 

tion:  Con.  R.  370  (2).  .  .,„„ .  r™ 

The  jud.c  may  inspect  any  propetty  or  *"'«'■'  'o^"" '  '='""■ 

R  265,  266;  and  may  order  a  view  by  the  jury:  Con.  R.  287. 

The   above  rule,  are  appUcable  to  division  court  case.:  s.  226. 

Rule    2    (7). 

A..  P»tT  to  mn  A.tlo«^InBpecUon  cannot  be  obtained  under 

,hls  fSr  b'"^.nd*."a1ain.t  «.other  when  no  .i,ht  '•  '»J»  f  °f, 

kins.  16  Q.  B.  D.  125. 

Where,  in  an  action  for  ™  "'"™  "„ J^^^^.,  h,^  yai„e  of  them 

sjirri,*in!^l5ir^?£r^'S5'vrth:^ 

'pfainttfl  may  be  "PPof'-lr^'^''^  Td'e'  ^nS's^di^  .  defeml- 
Ex.  D.  300.  •^"  "  !L1JJ  fS^the  p"  «rvation  of  the  property 
„nt   to   do    an    art   nec«...yJor   the   preser^    ^^g.    .„d    where   in 

'<^'^\^"ziji:^\r^^T^^^l  meSSr-.n"S' 
F  ->3"S   i  t'Suld-^U'-heX^^^ 
?™S.,''th?"ri.hi  S'r^t  li-ction.  in  such  court,  bein,  ..press,, 
prohibited:  section  65  (2). 


INSPECTION   OF    I'BOPEBTV.    <,.„„ 

iBOPEHTT.    SEOCmiY   FOB   COSTS. 


iMpect    tie   defendanfi    work,    t,^  fL    ."^  Kamu,  aa  «pplicau„„  ,„ 
tarl  of  Londeiborough,  (1893)  2  Q   B   191    I      '  "•  '**•     '»  I*""  V- 

refuaed:  Burton  v.  War  OrdlLa.i"  s^^eT  t'  ?' r'o'™'=«»°  ™ 
-  .1rS'f.r.-S-i  'n'^ti  "-r  »'  »■■  "o"  „„,  no. 
Mme,  and  «,,  p,^„  b."„r.a"b  mLE"'™  °<"  P"-'"'?  "  X 
Jbe  »„„:  Re,,  ,.  p„„,^  ^-l.  PJ-..!on  oj^P^^rt, ^^not  befo,: 

l..ve^'^"?Si;it''in'Mtent'<^;L'''°''Hi'?   "•>"'-««.   to   be   tried 

5;.  .  ■■    "°  i""'™  ">  ««"l»n  61.    The  -ffrt  ™  ^-  '"?''■  '1801)  2  Q. 
ploy  independent  expert  eviden™  t«ls  ""'J"'?,  ""ider  the  rale,  em- 

S,?r^.j:?er"^;  -  JlF'^rr/nr  a'VS 

"ndef  tnrt";;'^X."';;j.„'^;  to''tu?"r„','"  ""1""°°  "'  »">'  PWPertj. 
•n  ondertakin«  not  to  deal  witb  It  »  °"^  ""  '"'""'■=<'  <»  enter  Into 
eonrt,  and  to  abide  by  .n°"nirr  wh"h?h?"  °°''"  ""'  direction  of  the 
.0  danta^a  or  „tbe.-wij:  ^".o"'"v.''i£Se';,Tcb.'°^.''^°.™'' " 
BICDMIT  FOB  COSTS. 

I.  giv^TT^hT deSat  ?o7,t  'eUt//,  ""  ^"""^  "■""  ««.M.v 
which  would  juatify  an  order  belST"',,^''™"'  «<1"  eirxnm.tancea 
Ontano;  Fletcher  v.  Noble.  D  P  R  25?'' Vu  ^l  ^"■'"•""=  Court  of 
be  ordered  under  what  i,  n„»  a«tion  ffi«  m*  1"t''«'  «■«  »™ritr 
«^ke  the  Bueral  prfnclplea  of  Si^^f'^   °f  «°''  '  ">•  «hIoh 
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jg(j  8ECUHITY  FOB  COSTS. 

1„  Ontario  II  it  1.  '""['^"'i'^,  u'cirriSd  on  there;  and  Kcnritj 
within  the  province  »»''  '  ' ''°''°'''  ''„fj"  i„Mrpor.ted  and  havin, 
will  be  ordered  to  be  »iven  by  a  compnnj   i»v    i~ 

TtL  h«.d  offiee  «"«j'oO;S,%r°h.  -\'rffld"Srpro*Srrt?  within 
bnainesa  Intereata  In  ?"»"!•,  ",1"  11  o  I-  K.  41*-  »«•  «'""• 
the  province:  A*''"", ' „*'S;"g°'art  v  G  T  R..  1  O.  I..  B.  200; 
Ne,bit  V.  Gain.    3  0    J;.  ^  *7i;|°"„;Me  gne-tion  what  1.  rcWeace. 

(or  co«t>  wa«  ordered:  *?'«^"  '^"^     ' 

^•"Trrr;;:.*.:;^ -„-r  -  -  rs 

wa.  tl.e  agent  in  Detroit  ol  >■'  0"'"i;,™Xr°   he  vlaited  them  at 
STa"  ttle?^H^odr'ir4a^:?d°rt  he  "reeided"  in  Ontario: 

rn"'  reJi^rf  U°":;v.Xtx*P.'"B.  20;  «n.lth  v.  SHverthom, 

"  '".•sr-wSL  the  p--if  rpe^--j',rrarrorjn":rs 

to   the   ..me   ""»,  ^J  ""cl^ir^'EUier,  18  P.  R.  440. 

he  claims  ha.  had  JUdpnent   °J  °™'  '""    o„„rio  or  in  any   other 

--:ur::r.nr.nrc4rhr5t-p.i.c^ 

an,  .tatute  or  law  In  whlA  "  P"^'^ "  P^'^^^  b^/.et  „f  a,e  Crown 
for  the  Mm.,  either  for  hi.  role  benent,  tor  ^^^^    ^__^, 

or  partly  frr  hi.  •«"«  »°*,nl'blllef   the  pWntilt  or  informer  i. 

S:  lla  i.  advi.ed  and  believe.:  Con.  R.  ^7'  (eK  ^ 

(«,   Where  the  action  i.  bron.ht  'J  «  °^f ^.n'Clvent  person 

?;^r.%^"a^-HL.VrT«-.  V.  Mcl.llan.  13  P.  «■ 
83;  Cowell  V.  Taylor,  ^1  ^h^",  J,  „,  ,„,„,„,  ,he  dofendant  i. 

(7)  Where  under  the  P™™'""'  ^.-'l, 
entitled  to  security  for  costs:  Con    E   373   (.^  ^^   ^__^ 

So  1„  an  action  »'"1"«  'ouru^ee  or  exeSS^S^n  of  an,  rtatn'e 
per«n  " '"-•  »,"'/f  n^Tnthorftyor  °n  re^t  of  an,  alleged  de  av,  t 
?;°reUnrn'of'Cyrcrsratn°te,  dot,  or  authority,  the  defe.d- 


SECUBITY    FOB    COSTS. 
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aDt  may  at  any  time  afte'  the  .ervice  «'  the  writ  apply  for  Meurity  •«c  ll». 
for  coata:  R.S.O.  1014,  c.  &0,  a.  16. 

The  application  must  be  on  noli™  and  an  affiilavit  of  the  defendant 
as  required  by  lection  18  (2). 

Forma  of  notice,  affidavit!  and  order  Nob.  71  {a).  71  (hi  and 
71(c).    rorm  of  bond.  No.  71.  i"i    «ou 

ADidavita  controvertinf  the  dofence  will  not  be  ttceivid,  nor  will 
any  nice  queaUona  of  law,  or  any  reasonable  questicn  of  tact  be  dealt 
with  on  the  applications:  Southwick  r.  Hare,  15  P.  K.  2>2;  Lancaster 
T.  Kyckman,  15  P.  R.  199;  Eartram  y.  London  Free  P.-esa,  18  P  K  11  • 
Paladlno  y.  Gustin,  17  V.  H.  553;  Macdonald  y.  V.'orld,  16  P  H  324- 
Tttmursb  v.  McConnell,  1  O.  W.  N.  208.  '  ' 

..  ^  P^  affidavit  in  support  of  the  application  may  be  made  by  the 
'defendant  or  his  a»ent:''  RS.O.  1014,  c.  89,  a.  18  (2),  and  the  de- 
fendant s  solicitor  IS  such  "ajent"  by  whom  the  affidavit  muv  be  made: 
Robinson  V.  Morris,  15  O  L.  H.  640.  Butwhon  the  affidavl-  iiad,-  byan 
aient  on  behalf  of  the  defendant  did  not  show  tue  jrounds  for  his 
belief  10  the  truth  of  statemenu  not  based  on  his  own  personal  know- 
ledje.  aa  required  by  Rale  45,  nor  set  out  facts  justifying  the  con- 
clusion that  the  defendant  had  a  jood  defence  on  the  merits,  or  that 
the  grounds  of  action  were  trivial  or  frivolous,  the  application  was 
refused,  but  with  leave  to  apply  again  on  better  mate-.ial  on  payment 
of  costs:  Robinson  v.  Morris,  15  O.  L.  H.  849;  Simpson  v.  Ross,  5 
Terr.  L.  R.  485;  and  a  supplementary  affidavit  supplying  the  defect 
was  held  not  receivable  in  Kerr  v.  Suier,  6  Terr.  L.  R.  255. 

If  the  claim  Is  of  such  a  character  that  the  case  cannot  go  on  it 
to  a  jury  against  the  defendant  as  a  public  olficer  ^t!.g.,  where  he 
is  not  sued  in  his  .capacity  of  a  public  ofBcer),  he  cannot  claim  the 
protection  of  the  statute,  although  he  shews  by  affidavlto  that  his  sole 
connection  with  the  matter  complained  of  was  in  his  public  canacitv 
Parkes  V,  Baker,  17  P.  R.  345.  »       J  • 

Where  a  claim  and  counterclai.  arise  out  of  different  trans- 
actions, BO  that  the  counterclaim  is  eally  a  cross-action,  the  defend" 
ant  if  he  is  resident  out  of  the  province,  may  be  required  to  give  security 
tor  the  plaintiff's  costs  of  the  counterclaim;  and  if  the  only  dispute 
remaining  is  upon  the  counterclaim.  It  Is  only  right  that  such  seearity 
should  be  ordered;  S.vkes  v.  .'^accrdotl,  15  Q.  B.  D.  423. 

Claimants   in  garnishee  and  interpleader  proceedings,    resident  out 
of  the  Jurisdiction,  may  be  ordered  to  give  security  for  costt :  Canadian 
?'„."'  Commerce  v.  Middlcton,  12    P.  R.  121;   Tomlinson  v.  Land 
and  Finance  Corporation.  14  Q.  B.  D.  539. 

Where  both  parties  were  resident  out  of  the  jiirisdiotlon.  security 
was  ordered  to  be  given  by  both:  Re  La  Compagnie  G«n6rale,  1891, 
2  Ch.  451,  at  p.  458. 

Security  for  costs  may  be  ordered  to  be  given  by  a  deteiidant  with 
reference  to  his  counterclaim ;  Levi  v.  Edwards,  5  O.  W.  R.  M. 

The  foregoing  Rnles  apply   to  garnishee  and   interpleader  cases  ■ 
the  word     action."  including  garnishee  proceedings,  and  proceedings  for 
relief  by  interpleader:    Con.   R.  3   (b)  ;  and  section  2    (1)    (a)   of  the 
Division    Courts    Act;    and    the   words    "plaintiff"    including    primary   ' 
m    Id')  ""''      '''■'"'"'''"'"   '"diiiinii   primary   debtor:    section   2    (1) 

D.c. — ^21 
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AITIDAVITS:   »111>  TO  lAKE. 

19  P.  R.  318. 

...      X   sl.l.ti>— If  out  «l  jurisdiction  the 

»t«r.  Judicature  Act.  4tli  cd..  V-  8™- 

J.       Tl.o   order   »liould   preMribe    the   kind   of 
r,™    of   ^•»''*J:-J'':„  °",,I.d   Zt   it   .bould   provide   that 

U":"th •  the.  cierW.  After  bei„,aPP^^^^^^ 

defendauf,  -'- '"^'ll^l'luo  "vide  that  the  bond  or  the  mone. 

ISb;"  ^iSr io    hetrther  or,!er  of  the  iud^.. 


Before 
whom  ftffl 
dftvit«iD«y 
be  Bworn- 

AfHdftvita 
sworn 
before 
ogfinti  not 
to  bo  used. 


190  m  Affidavits  ixnv  be  swon.  before  a  clerk  or  deputy 
elerforblJorc  a  justice  of  the  peace,  notar,-  public  or  conim.- 
sioner  for  taking  afBdavivs. 

,,,  .v„  affidavit  s.o™  ^f  ^  ^^  t^^J  o'V^ner  "of 
whose  behalf  it  wa,  made    or  ''ef^     *>;'        ^  ,.,  ^.  i^o. 
such  agent,  shall  not  be  used.     10  bclw.  V  ii., 

A-d.^U.-A.    to    aflldavit.    .enera.l.    -ee    Bu,«    42^.    •"<■ 
note,  to  KKMion.  7;.  and  99.  rt,„.ri„tive  and  not  an  allefta- 

The  beadin,  of  ■» '"tu"  i^HSTOR"  Green.  15  C.  I..  J.  3.',. 
,!„„  of  fact:  Hood  v.  Cronli^te.  4  P.  K.  ^V .  K 

The  nau»  o,  the  c,ur,  .nd  .t,^  °^-™.'^g°:  J^Tj^e..  6  C  C. 
R„,»  43;   Allman  v^  Ken..«.  ^  P-  «•  ™;  o  Ch    Cham.  «7 ; 

L.  J.  83;  Hart  V.  Unttan.  S  ^'g"^*,'  ,    Mitchell.  8  P.  K.  518.    The 
McDonald  v.  Cleland.  8  P.  K.  2a>-  »™'J  notwithstanding    defects: 

j„a,c    could,    however     t"''''""  „""'    J™  ,    40.  a.  40. 
kulc.  48,  48.  no;  and  see  B.  S.  a     »»•;•  ,^  .„^,„  „,„,, 

The  d-''P'i'>»'f;''',7,f;°7h'^.l'  of  tb°;  swearing  of  the  affi- 

be  that  r-W™"  «"r,V4  C    P    0334. 

davit:  Button  v.  O  Nelll.  4  L.  1.  |_^,.^    ,„, 

This    section    «pt"»'r/''' ,J,'t;"I.urt"    All  aBdavits  taken  l..v 
right  to  lake  affldavit.  in  the  division  »""  ^  „„„,rt  |„.  void,  uo- 

i'«n.  ..ther  than  those  •"r""""^,, „"  .Tv   uTa"    Ik-  .worn  «;"■  ""J 
r.s  sworn  out  of  the  >>'""°^''^/tJ;°„rirEvi'l''""  Act.  R.  »■  O.  1»H. 
"'  '4^0'  rT'  S™""!^   T573,"..,d  note,  thereto. 
■     ■      H.t~,P.1.U..-Soe  The  Notaries  Act.  B.S.  0.1914,  cm 

C.-— ..»  ...  T.W«  A.d.^t..-«o^  B.  S.  O.  1014.  c. 
t-..  Bs.  9.  10. 


.TIDOMUST  IN-  Ol'KX  COIIIT.  3g3 

.h    '*°K\*fr',"  '*'""'   '"'""  ""  """<""■'  '"■  ««<■■"  "'  "le  imrly  on  Uc.  HI. 
whose   behalf  it   was   made,   or   Ijetore  the   .lerk   or   |.artner   o(  anch 
Hollejtor  op  agent,  cnluH.t  be  uhm]  :  aeetlou  12  (2)  :  Rule  CO. 

■■Affidavit"    includes   affirmation  and    declaration   in   the  casea  of 

persons  u11o«,hI  by  law  to  affirm  or  declare,  instead  of  taking  ai tli  ■ 

H.S.C.   11(14.   e.   1.   «.   2»    (b)  ;   Rule  ■>    (4)  ;   see   also   notes   to  section 
ilD,  ante. 

Judge's  Decision. 

121.  The  judpo  sliall,  in  court,  openly,  nhd  as  soon  as  niavj„a„,„.y 
be  after  the  trial,  pronounce  liis  decision :  but  if  he  is  not  tlieii »'™  i<"^« 
prepare,]  to  pronounce  a  decision  he  may  postpone  it  until  it  isS^'o, 
convenient  for  him  to  give  tlie  same,  and  he  sliall  then  send  it  l^'P""" 
to  the  clerk,  who  shall  forthwith  enter  the  judfrment  and  |„, '"''»"'™'' 
repistered  post  notify  the  parties  or  their  agents  thereof,     li) 
Kdw.  VII.,  c.  32,  s.  121. 

See  section  (13.  aupra. 

Pnaoaue  Hla  Sralalom.— "  Decision  "  here  means  the  judicial 
disposal  of  the  case  which  the  judge  has  heard.  The  legislature  has 
BTldently  taken  the  same  view  as  Jessel.  .M.R..  did.— "That  a  judge's 
decision  is  best  «hen  the  tacts  are  fresh  in  his  mind  "—by  declaring 
that  he  should  pronounce  a  decision  in  a  case  tried  before  him  "  openly 
and  as  soon  as  may  be :"  marginal  notes  ••  instanter. "  By  section  63, 
this  IS  to  be  done  in  a  summary  way  ■■  agreeable  to  equity  and  good 
conscience."     See  also  notes  to  section  18. 

r  «.i^  '1''"  <■»""»<  "K"  t"  decision  at  will :  Jones  v.  Jones.  S  D.  & 
1..  IBS ;  Irring  v.  Askew,  t..  R.  5  Q.  B.  20S.  but  he  may  do  so  before  he 
enters  it:  Canadian  liand  &  Emigration  Co.  v.  Dysart.  0  (J  R  4115 
\t,  ?'*,''2;  J'.*'-  ■*■"■'"•  Land  Co..  12  Ch.  D.  88,  91;  Rathbone 
V.  Michael,  20  O.  L.  R.  503. 

If.  however.  "  the  court  finds  that  the  judgment  as  drawn  up 
doea  not  correctly  state  what  the  court  actnallv  decided  and  Intended  " 
'' ""y  I"  •"flirted ;  Mitchell  v.  Sparling.  1  O.  W.  N.  20T ;  The  Recepta. 
IdiM.  p.  JS5 ;  and  where  the  judge,  by  a  mere  slip  so  obvious  that  no 
one  could  be  misled  by  it.  directed  judgment  to  be  entered  for  the  de- 
fendant instead  of  the  plaintiff,  it  was  amended  in  the  presence  of  the 
solicitors  who  appeared  for  both  parties  at  the  trial :  The  .North  Ameri- 
can Life  Ass.  Co.  V.  Collins,  8  O.  L.  R.  571):  and  see  Mitchell  v. 
Sparling.  1  O.  W.  N.  207. 

■.ST'?*"„'^  HoUd«r«.— Judicial  proceedings  on  Sunday  are 
prohibited  by  Con.  Stat.  f.  C.  IMO,  c.  104.  which  is  still  in  force  in 
t)ntarlo:  Attorney-t^enerai  v.  Hamilton  Street  Ry..  100.3,  A  C  .""M- 
I  Can.  Cr.  Cas.  326:  see  also  R.  S.  C.  c.  153.  s.  14.  ■      ■     -    • 

Other  holidays  are  not  din  non  juriilirr.  and  in  Ontario,  the  only 
day  on  which  no  judicial  act  can  he  validly  done  is   Rundav  ■    Foster 

V.  Toronto  Ry.  Co..  31   O.  R.  1 :  f wed  by  the  Court  of  Appeal  in 

Re    Scliumaeher  and  Town  of  Cheslcv.  21   O.   L.  R..  p.  .loS-    see  also 
notes  to  section  21.  ' 

Until  It  la  CoBTenlent. — Formerly  it  was  necessary  for  the  judge 
to      name  a  siibseriiicnt  day  and  hour "  for  delivery  of  judgment  ■'  in 


SM 


1XTERE8T,    WHEN    AtLOWEU. 

Phl^'o  V    McF«   21  O.  R.  m  411;  B..k  of  Ott...  t.  «.a..  21 

Judfmest  wilhoot  prior  notice  to  the  partlen. 

KMltr  tli»  FmHl^-Tlil"  1"  <"  ^  J"""  ''»  ""■  *'*'■  ""  ""'• 
78  as  to  the  mode  of  jivinf  notice.  .      ^  .       v 

I„  ,he  even,  of  the   re.l.n.Uon  or  I'-*  »'  'J',^;,^;!  "^Zl  v. 
dellTer.   judnment.   there   mo.t   be   .   new    trial   ah   i.U.o.    Ular. 
Triike.  1  O.  L.  B.  207. 

I,  1.  ,„e.ti„n.bl.  whether   the  proTWon   for  ^f'"''«    "^I'.'^j; 
appl".  'to'.arni.h^  c..e..     TJ-c  correapondin,  «ct  on    (^^^^^^ 
R.S.O.   1S87.  containe.1   the  word.       In   an,  caae  n 

a-Hii'^T ::!?  lo  z  X":  dc^J^-  '"'Hn-?7  ^  %  °^i 

tnken  away. 

I.t«..t-The  .Uowance  or  dl«illowance  of  intereat  1.  f^J'""'^'  • 
„..,??or'on.ider^,fon  at  the  trial.  The  following  enactment,  bear  on 
the  question: 

(1)  THE  JUDIOATUBB  ACT,  B.M.  1914,  ..  86,  ..  34. 

Thi.  section  w«.  "'i*'"?''^ ,'.  s,'  ,„  %  „.d  4  Wm.  IV.  c.  42; 
el.o,e  i.  not  in  the  En,lid>  S"«"^  ■\°"  „  4„y.  „„d  City  of 
and  .ee  MeCullougb  v.  Olemow  28  O.  K.  p.  4«7^  ^  ^.  ^^ 
Toronto  v.  Toronto  By.  Co  7  O.  I'  «■  "*^  '; J"  j^j  ^„„on  law 
for  example,  of  the  "Wl'™"""  "„nrv  debto  nnle«  by  ajreement  or 
mtoreat  wa.  no,  P«»We  ™  °"'^°»;^  J^^v™  "r  non-payment  of 
mercantile  a.»«e;  nor  conld  damages  ^f  "  ^.  p„^  ,.  Newman, 
»„ch  deb,.;  Hlntin.  v.  S^''^^'  "   "  „* Bin.    709 •   tot   an  Implied 

upon    .nch    or    aimilar    sec»rlhes .    B.  l"J^„^;'l,,i\^t  be  charged 
^:SrLf:'Z  ^"  p^rtct'^-'rcntiie  v'n.ines,;  Brnce  v.  Hnntcr. 


IN'TEREST. 
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5^rt.,rM   4W  2^  '■    '^°"'''   "   '^°"-    "»■    ''""   «■• 

on  It'^L'Tj;;,',.','"?',''""  °"i  "'  "■'"  '"""•  "»  """tor  t"  l-terM. 

»ub»,u,nil,   made,  or  unlen  the  afrount.  aid  dMliD,,  C  ™  Th, 
parM,.  .he,  that  In  adju.tln,  the  «.rae  the,  have  lle„  In  Th7  habit 

^^«rgi°.'.'rrn;.h''rxw'.rari?.t°.  j.„«„r; » "■-  «■ 

™..^°°*'  ''"'  °,°  °"  »°»"nt  atated  will  not  bear  Intereat  eieeot 
r  Thompion,  1  Camp.  52  n)  ;  Pinhom  ».  Tulklnaton  3  Cami.  «B 
ChalLe  V.  Vork,  fl  E.„,  4.1;  or  the  aceoant  .tated  I,  f°  money  Lf^; 

or  the  action  l>  upon  an  award  of  a  »um  parable  at  a  certain  time 
Towde,  ,.  Wythe..  1«  V.  C.  R.  139;  Church^r  t.  Str  n^r  2  B  4  aV 

27  0  R^  or.,  f'  •  ",''  '"'  T"*"=  McCuUoath  v.  Newlove. 
f  Reynold 24  tcrm?."""^'''  ret.,„ed  by  a  .herll:  Michle 
.;..;:..?'  t  C-  R-  aM;  or  improperly  uiied  In  big  bu.ine.»  bv 
"'  ?  J^"^""  '•  Croolea.  4  Gr.  353;  but  where,  thon.h  an  aaent^ 
,Z°Z  I'"  '"""^  '°  "» i°r"'»'«.  "-ere  wa.  no  Snlen?  Se" "U 
UWn^H^  Au"  V"  '"'°'  """oldlnf  of  account,  or  frandS 
falalficatton  of  them,  intcreat  waa  diaallowed:  Turner  r  Burtinah.w 
t..  H.  2  Ch.  488;  Re  Klrkpatrick,  Klrkpatrick  y.  St™en.^n,  10  P  R  4! 
t^T^l  ™™"''  "^H'^'  °'.  u.  «""P"ny  "a.  held  cbarfeable  with  In- 

MUM  that  he  was  entitled  to  it  aa  u  ary  under  a  reaolution  of  the 
.hareholder.:  Earle  t.  Burland.  6  O.  L.  R   327  '«<""n™  <"  <"« 

.h«i  EnE'^;,h;iHT"  '',?"°''  ™"  ''•«""'>>«•?  "lowed  by  our  juriea 
inan  EnglHh  authority  would  >e«n  to  warrant.  In  this  case  the  eonrt 
struck  the  interest  out  of  the  yerdict:  Spence  y.  Hector;  mTcR.^" 
On  the  trial  of  any  issue,  or  any  assessment  of  damatea  upon  anr 
^  Hmrtr"'.'"  "''f"  "'  "«"•  ">'  •  """™  l"«rument  aT:  ^" 
t^dlT'J  ""V""""  "^  '"°**'  '"  ""'  "'»'""  '"^  "«  time  .ren 
the  debt  or  sum  became  payable:  R.S.O.  1914,  c.  56,  s.  35  (3)      The 

mMt";„„r,","''"'i"°  ""  ""°  ""■  "«  """■  "«  certainty  of  both 
f^^Tk^".""."""!"'*-  ''»'  "  '"  "■•  •'•™-""  of  certainty 
appear  by  the  contract,  and  nothin,  more  i.  requirea  than  a  mathe- 
matical  computation  to  .«»rtain  the  eiact  sum  or  the  exact  time  for 
f  TS'^^J!*^'"  ^  •"■clent:  Merchant,  Shippim,  Co  y  ArmUaK 
,  ,?u  ",2;  "•  "°-  '^""'-  •">•'■  *  DoTCr  Ry.  Co.  t  S.  E  Ry  Co  ISO^' 
O^R  4ot\";  'f^-,'T'  h"-  429^  McCuIlourt  V.  •ciem;;„T6 
,.i3  1  •  ''"'  ""'  "  "■"  '■'''"  "'  ■«■  ^<"  ■""f  have  to  be  aicer- 
8  C  R '40^°™^""  '"  ^^  I'<^*™«i:  SIncWr  v  Pre«on  31 
S  .  .  A  ,•  J""  "'"  °'  Duncombe  ».  Brighton  Oub  &  Norfolk 
Hotel  Co.,  L.  R.  10  Q.  B.  371,  must  be  treat  d  u  not  Zd 
law.    A  mere  application  for  a  loan  till  a  flied  day.  but  contZinf^ 


Ift  IXTEBKST. 

IM.1U.  obHwtl..»  u.  i»p«».  I«  lni.iim,l.nt.  thoii.h  Hj'  1"«°  ':„'""$;  "".'''' 
»riii>  ..f  th.-  .i.pU™tloii:  T.yl.T  <r.  Holt.  3  II.  A  C.  4.',.\  Thr  .ill..w. 
■ncr  ot  int-r™!  U  ,ll«T«lonory :  Ulll  t.  H.mlh  m.rrorJ.hlre  Ily. 
I'o  I,  II  IH  Hi.  1711.  Thf  MalilK-  In  mil  •ppllinblp  to  ran*  «liiTe  « 
rm'ivpry  1«  ii.iii«lit.  not  «»«ln»t  >  cletpiKlunt  perwinnlly,  but  ««iiliiiit  hl< 
»latr:  and  I'Ufpt  imilir  i-.traordlnapy  clroumManct*  upon  particular 
(round.  .uM^tfd.  of  hardnhlp  or  peculiarity.  lntpr«t  I.  not  to  h. 
allownl  upon  thf  arr.«r»  of  in  annuity:  Hnarr  v.  Badpnaih.  1"  ". 
R.  131. 

Intfrwt  Ix  not  all.iwwl  upon  a  ilalm  wlil.li  U  not  for  a  d.-l.l  or 
money  demand  :  ..»..  for  dani»,e.  under  a  l«™d  the  ainount  of  the  daiu 
aie.  not  belnil  aKertalned  until  jud.nient :  Benin  v.  "'"'<'<■■?,  O'  '■  '; 
■!4.-,-  4  <)  I.,  n  r>o4:  Sinclair  v.  I'renton.  :il  H.  f.  R.  *>»  J"  »l' 
u.tl.'.n  on  u  l».nd  conditioned  for  the  payuient  of  a  le..  .uiii  than  a 
penally,  payable  on  a  Hxed  date.  Inter™.  ••■",""»»"',"L',''"S"'i.i  -in 
,».  not  mentioned:  ffc  Dllon.  Ileyne.  v.  llUon,  ISW).  2  <  h.  .-11. 
11100,  2  Ch.  ."Ml. 

In  the  ca«e  of  an  'agreement  for  a  le»«e.  ihc  le.i».e.  linvln«  gone 
Into  po.«.«iion  a.,d  enjoyment  of  the  demi«™l  uremi*.  Under  the  agree. 
ment.  but  the  leaior.  delayed  making  a  title.  Intere.t  «a.  i^ot  allowed 
in  an  action  for  arrear.  of  rent  e.cept  fr..m  the  Hme  the  le.«.e.  had 
made  a  good  title:  Kc  Canadian  I'ac.  Uy.  Co.  v.  Toronto,  .'.  O.  I..  H. 
717;  IIKB,  A.  ('.  I'l. 

If  paynble  othen>i.e  than  by  virtue  of  a  written  in.truraent 
at  a  certain  time,  intereat  may  b.  allowed  from  the  time  when  a 
demand  of  payment  1.  made  in  writing  Informillg  the  debtor  that  n- 
tere.t  will  be  claln.e.1  from  the  date  of  the  demand:  R.S.O.  1014, 
c.  IW.  >.  •■«i   (2). 

Demand  held  suBdent.  »e  Mowat  v.  l.onde.borough.  4  E.  *  B.  1: 
Mlldmay  v.  Melhnen.  3  Drew.  Ill  :  Br  parte  I.intott.  I..  R.  4  Eg.  I«4 . 
Edward.  V.  ti.  W.  Ily.  Co..  11  C.  B.  .'«(;  Be  Overend.  Gurney  *  I  o.. 
Bar.^n'a  caae.  I..  R.  3  Ch.  7S4.  A  claim  of  inteij..  on  th.  .ummon, 
wa,  held  to  be  an  in»uffleient  demand  :  Rhymney  Ry.  Co  v.  Bhymney 
Tt^D  Co.  Si  <J.  B.  D.  146:  but  in  Irwin  v.  Victoria  H.rb^  (unre- 
ported,  but  rcfern-l  to  in  UolmeatecVa  Judicature  Act.  4tl.  "d-.  107). 
it  wa»  held  that  the  endor«.ment  on  the  writ  of  .ummon.  claiming 
intere.t.  wa.  a  aufliclent  demand.  If.  however,  the  claim  doe.  not 
IplcXally  a-k  for  interest,  the  bringing  of  the  ac.in.  for  n,e  debt 
1.  not  a  demand  within  the  above  provlaion :  Ixjndon  v.  S.  b.  Ky.  <  o.. 
181«,  A.  C.  420. 

The  word  ■•writing"  in  the  above  statute  includes  word,  print,.!, 
painted,  engraved,  lithographed,  photographed  or  reproduced  by  any 
mode  in  a  visible  form:  B.S.O.  1014,  c.  1,  «.  31  (hh). 

A  printed  notice  in  the  heading  of  an  aceiiunt  rendered  that  in- 
terest wffl  be  .barged,  i.  not  a  demand  within  this  prov..ion :  Ke 
BdiardT  fti  I..  T.  4^1:  but  where  the  debtor  has  been  in  he  habit  o 
^yTn,  Interest  on  account.  .,  '"■?-"■„"■"'•  '"'■°  '"■■""■"  '"'""■■'■' 
to  continue  to  do  so:  Re  Anglewa.  1001.  2  Ch.  .|4». 

Intereat  in  .uch  caK-«  as  the  foregoing  may  be  recovered,  however, 
under  R.S.O.    1014,  c.  68.  s.  34. 

Where   a    party    has   continuing    money    transaction,   with    another 

drH£  :onrt:i^.sirire^rr.tr;s; 
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Tz:ci«TrH:L't  s'""" '" ""'  •"•■  ""•  '""• •I""  ■"•»>• 

Ail.ni.  V.  (■„,.  10  6.  t..  K.  Il<"  '  ""■  "'•P"n-ll)illlr : 

ooll™  tb>t  he  .IJI  ..lull,,   l„l,.r...t  ,  n   M,  hin     ,        .'.'■'"■   """■   »l" 

In     ictluni     fur     convimiun     o(    ,„h1«     frip      .,...„  i       i 

'•porlalU.  ihf  jury  may  .iv-  lnt..r™.  i^^  Iri'upiiM,     ,/c     !,„„„ 

l>r<yru.,  1802,  A.  C.  Iflfl!  I'-nivnin  Trnn..  Co.  v. 

...r  V.   !.ri,l.h   Spi"    Mm     1  It     r.  ■    "  "7-.  Th"  n";',".:'".;  "■""- 

.™.S;'^-:t»rrVy;:T,',"'i'7'tr'rr  '•^,  •■'»"•-  - « 

r.::^:^  ^.;,r^;'."!:""«"™  •-  --  ';'..";■  "Lr.  •'■;:;;::; 


(-') 


THE  Blixa  OF  UCRAICOE   ACT.  ».«.o.  ..   u». 


ln.lon,or,   ,h„  an,„„„t  „(  ,|,e  bi|,.  with  h.."',,™™  .ho   tiT  If""'" 
^ly.    imr..    l    g.    B.    B89;    Lawrpnw   v.    Wilten<-k«.   18»2,   1    Q,    B. 

Kin(,  ItHM.  A.  C.  SIT.  John.ton  v.  The 


InileiwiKlFiitlr  i>(  thi-  nbov.  or  nr  emrtiwDt.,  coiirti  o»  «««l«jr 
bK«  tlw.M  •lloWKl  lnlfrf.1  upon  •  dtbl  wronlfulljr  withlwld :  »P«»" 
r.  CoiMuttsldr.  2U  W.  B.  «».  f«o  Mtmt  w.<  «Uowt<l  on  l«l"i  "' 
ml  nniwld  unii»r  •  1mi»  wronrtully  ptpmlUlnl  kj  th»  !««;  Flu- 
I«nia  r.  M.iid.i,  21  O.  I..  R..  p.  814.  InLrMl  !•  !>•»•«.  br  .  par- 
thittn  or  .pproprintor  of  lapd  from  tb«  Hon  h.  »kM  pounalon ;  noil 
Ihli  will  Includr  Inlrrrtt  on  tb»  tmonnt  to  which  the  p»rion  wh.iw' 
lud  la  •pproprintrd  U  rntltird  In  rnprct  to  olhrr  Umli  not  apprr. 
prtalrd  but  injnriouilj  allfClrJ  bj  thr  •pproprUllon:  ».  Mncph.nmn 
.nd  CItr  ««  Toronto.  2n  A.  B.  SM :  SO  B.  C.  B.  m-.  S.  Pi.lw  nnd 
Jimn  B.7  B».  Co.,  20  O.  I-  R.  1B4. 

In  Enildiid  •  Coimtj  Court  Jiidimrnl  do»«  not  bwr  Intwt:  B.  » 
Judtr  of  B««I.  C  C.  18  Q.  B.  I>.  7(M ;  but  a  dlrlrion  couri  judfmrnt 
probabl.  brar.  Intrmt  andrr  «K-tlon  8.  but  crfalnly.  I(  necutloo  1« 
rttortnl  to  for  coUrctlon  of  ■  iudgmrnt.  Intrrr.1  maj  b»  levied  under 
iertlon  173  (2).  Under  aectlon  122  (2),  unlem  Hie  Judie  otherwKe 
order.,  no  ram  ll  payable  on  a  jiidiment  or  order  until  Hfteen  dayi 
after  the  iliflnlon  l«  reailere.1.  ejeepf  juilament  be  entered  b.r  default 
under  eeetion  flS  or  enmmnrily   under   aeotlon   100. 

Vnleaa  otherwlne  ordered  by  the  .oort.  a  verdict  or  iudinient  of 
the  blah  curt  bear.  lntere.t  fr..ni  tbc  time  of  tbe  renderlni  of  the 
verdlot  or  the  (ivinil  of  tbe  judjmenl.  aa  the  ca«-  may  he.  notwltb.land- 
Ini  that  tbe  entry  of  Judcnient  .ball  have  been  .u.pended  by  an.v  pro- 
ceedlnit.  In  the  action  whether  In  tbe  court  In  tvhich  the  artlon  . 
peiidinji  or  In  appeal;  R.H.O.  1014.  c.  IW.  ..  34  (4)  :  «.e  McLaren  . 
Canada  Central  By.  Co..  10  P.  R.  T.-R:  Talbot  v.  Canadian  Colored 
Cotton  Co..  17  C.  L.  T.  33B. 

Tbe  foUowini  itatutea  fovern  iH.ntruct.  re.peetlnf  lntere«t  ;— 

(3)  THZ  mncuaT  act,  r.i.0.  •.  ita 

1.  Tbla  Act  may  h*  cited  as  the  Intereat  Act. 

>.  Except  ai  otherwLe  provliL^d  by  tbii  or  by  any  other  Art  of  tbe 
Parliament  of  Canada,  any  pene.n  may  .tipulale  for.  allow  and  exact, 
on  any  contract  or  aitreement  wlint«oever.  any  rate  of  intereat  or  dl.- 
count  which  i«  aareed  upon. 

S.  Except  aa  to  llabilltle.  esl.tlnl  Immediately  before  tbe  aeventb 
day  of  July,  one  thou«and  nine  hundred,  whenever  any  Intereat  i» 
payable  by  the  aireement  of  partle.  or  by  law.  and  no  rate  la  Bxed  by 
rach  attreement  or  by  law.  tbe  rate  of  Interct  ahall  he  Ave  per  centum 


4.  Except  aa  to  mortaaae.  on  real  eatate.  whenever  any  Intelsat 
la  by  tbe  term,  of  any  written  or  printed  contract,  whether  under 
aeal  or  not,  made  payable  at  a  rate  or  percentaae  per  day.  week,  month, 
or  at  any  rate  or  percentaac  for  any  period  le.a  than  a  year,  no  in- 
tereat eiceedlna  tbe  rata  or  percenWge  of  Hve  per  centum  per  aniium 
riiall  be  char»eable.  payable  or  recoverable  on  any  part  of  the  principal 
money  unleaa  the  contract  conlain.  an  expreaa  statement  of  the  yearly 
rate  or  percentaie  of  interest  to  which  such  other  rate  or  percentaae 
la  equivalent. 

5.  If  any  anm  is  paid  on  account  of  any  intereat  not  cbarjeahle. 
payable  or  recoverable  under  tbe  lait  precedlntt  aectlon.  aucb  anm  may 


I.VTKIIEHT. 

.«.„„  .„  «.,,„.  .„  ^,.^„  .^  ^^^^^^  ^^  ^^^  ^^^^^ 

v.Brrt.  udJ~.  ,h,.  mori,.,.  ,,l,i",'    '"    °'  ""  l"l"'ln«l  nio„.,  ,n. 

of  .»ob  priocMM,  «oD.;Tnd  h.  ;„:,7:r^,""r'"' ""  ■"™°' 

rrincp.,  „„„„  .,..„^.  ,;-.;-i;  P;.r.Mj^or  -J-M;.^™  ^,_J,, 

.n.on,.p  „„  „.,  „,.„"°;hr™."  ?i/,K"',r  '"'" •'""'  I" 

•o«  •■>;  .uch  .m.r.  b.,oDd  th.  Ate  „r  7^  «f  lnrp...lng  th,  darf. 
■JO".)-  not  In  ,rB.,r:  Pt»°ldrt  th!.  -^  i,  T"  J^"'""''  ''°  PrlnHp'l 
on  .pn-.r.  of  lnt.n,.t  or  prindMl  ,t  7„,  ^r!  '"'*'"P«J'""-nt  of  !„„,„, 
P.«W.  on  prlndp.1  mono,  „T|„"  ",'r.         °°'  ""'"■  "'"»  ""  '»" 

Wltaf,  .uch  ,nm  ™.7  2.  J^veJ^  Jo k  "  ""L.""'"  """°»'  '•■•  P>^ 

^^^^.  -n,  0.  ,„.,?,  c..';~r  p.n^,o°'or''::!:r;i!.;:."i'.z  ts. 
or  r.'.r-j^irrL-r'un'dirr  ."r/o7,'r''",-'«' "'  "">«».. 

t  m.  moro  th.n  e^e  ,e,r,  ,ft,r  tho Tl.  oj  .i,  """"'^  P'r'We  till  i 
tin.,  .ffr  tb.  oiplAtl™  of  .„ch  fltl  °V™'  ""•"«■  ""»•  "•  "  tnr 
or  entltW  to  r«l„n.  the  mortmm  tonJI!:  "  '""°°  "■"'  '»  P«.' 
-ntltW  to  recelre  the  m«e "  t^e'VLin.  ^  T  "i"-  *"  ""  «~'" 
Interert  to  the  time  of  »,ment  ..  c\^o,  if.Ji  '"''/''"'^'P"'  "m,,  and 
the  four  «K.tl„„.  ,„,  p"^'^  to.™Ler  l'!^^h°?h"  ""  P"^"'i"»'  »f 
Intereet  In  lieu  of  notice  Mfurrterirtrrelt  Tiln  .^"t  "'°°""'  '"«''" 
OP  recoverable  at  an,  time  tboroaftor  o^  !h  V  ?*  f''"«"'>'«'  B«."blo 
dn.  under  the  morti„T  ftortdl  th^t  ^^.f."''""''"'  "">""'  "  >■"■"" 
tlon  .hall  appi,  to  .""ior  m^etlL  «,?  ,'°.'  T*""*^  '°  "■'•  ■«> 
company  or  other  corporatlo!  norT  .^  H.,i".'  »''f°  •»■  "  J"'°'  "'"''k 
company  or  corporation  f„T',h°°''''';j,''^°V°,'l'"""'  "'  "^  ""-" 
»lven  b,  war  „f  „^„;,  „„'  Z^',',  "-^ment  of  which  .ecurhy  h„  boon 

onl,"-m?n"e,r«'t°ur;i'4^Vort„r'™  ":::  ■""■«"-  ""«"  -PP^^ 
July,  one  thou«nd  Srlni'dr^'^S'^/br       """  ""  ""'  "" " 


3«!l 


(4)   THE  MOHBT-LBHDBM  ACT,  ■•■.C.  ..  1»«. 

1.  Thi.  A,t  may  h,  ,ite.l  a,  the  Mono-Lender.  Aet. 

,.  •  Mone,.l«.der'   in   ■^j,"  .^"„/°S.er'or'".run':«  hi°m»r?, 

pr.n:nr£:.i'- c'oZw'  ;;.«i':s"r.n,.e„ ..  .=.. 

3    Thi.  Act  .hall  not  apply  to  the  Vnkon  Territory. 

.,.  ir-^t^^r'a^  j'j^^^- ;— '^"--  ^ 

with  a™,  not  e,.-,.ed  the  .n.n  ot  fitt,  cent.. 

5.  Nothin,   in   thi,  Ae..!.."   operate   to  Jn,.e.-   the   rate  ^o.^  in- 
lere.t   that   niav   be   reeovered   in   any   ease   «nere    oj 

S  at  le..  than  t»eke  per  oentnm  per  annum. 

6.  Notwitl,.tandin,  "«■„— ■'«»°'  °'„r„ '°'Ci.h2'  iS^rnS 
lender  .hall  .tip..l.te  for.  alio-  or  "»=«,°°  7^„°'4°  ,he  principal  ot 
eontraet  or  agreement,  '™™"'°f,»'°"°,;,e  Tin  .real  or  diKount 
which  i.  nnder  l^ve  hundred  dollar.  "  ;»«.»'  'j"  .^^  „ij  „,,  „f. 
greater  than  twelve  per  ••■«?'"■;,  "^J  J'l'^.V^tun.  per  annum  from 
brte-'S'VTd/nt-jf 'anr.";::«rrir  pr^eedin.  for  the 
rpciivery  of  the  amount  ilii«"- 

T.  in  any  .uit.  action  or  other  ■;''7^i,«/™r"^,?n.''lly°"°nd:r 
,„„„;,  by  a  moneylender  *<•  ,|'"°X«1  th.  the  .mo"n'to, 'interest 
tivc  l".ndr«l  dollar.,  wherein  it  '•  ""'»«'  '"Jj  ^„,„„  p„  „„„„b.  in- 
p„id  or  claimed  e.cee.1.  the  rate  ^^^^J  f.^P^'^'^^J^,  ?„<,„iri.,,  fine., 
eluding  the  charge,  tor  "^  »;^;^';  "^J'not  in'ludlng  taxable  conyey- 
bonu..  renewal.,  or  any  """■;'»"«"•  "„  „,^  ,ran.action  and  take  an 
ancing  charge.,  the  court  ""^  .""7^  ,,,,,with.t.nding  any  .t.teraent 
a„-ount  between  the  partte.,  and  ">">•  ""™';"ng  to  clow  previou. 
„r  .etilement  ot  account.  »;"°f,,"°™'nny  amount  already  taken 
dealing,  and  create  a  new  °"'f""°-'^r;„;°r  obligation  to  pa,  from 
between  the  parties,  and  relieve  '|'<'  Pf™"  "™^  „,  to%„rt ;  and  if  any 
payment  ot  any  .urn  m  «ce..  »  '^'^•^^"' ,'^'„°,.  ,,  ,he  debtor,  may 
.nch  eice..  ha.  been  paid,  m   ""°''™  '''  "        ij,.  rfther  wholly  or  in 

rr  ofrer,":;  Xr-r,  t:^y'^^^^'^^  «<  "■-  ™-'"- 

8.  The  »o.«  ^dc  h;*r  ^'^''-^'^'^X^'^t  rnTt^.'ex.iSSin. 
ment  di«H.unted  by  a  P'«^'"«'L»'^!,L"„%™„er  the  amount  thereof, 
that  .uthoriied  by  thi.  Act,  "'"^""u'ent  may  reclaim  Irom  the  money, 
but  the  part,  '''"■J"'^" '"'^''"AVrterl.ror  <li«^unt  in  etce..  of  the 
lender  any  amount  paid  thenon  for  iiiiere.i 
amount  allowed  by  thi.  Acl. 

£rd"':rh.^'r^"in7rx'£v^;e^^ 

given  to  »  moneylender.  "'  "'  "^'To  ™   ,ent  by  him,  -hail  not.  from 

r-'d-r  .r:iJ'°dtl",t.Trr^t"e'oTi;.7er'i1  greater  than  twelve  per 
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centum  ptr  annum :  and  from  and  Hfttr  tlie  said  duti-  no  ratp  of  intfrest  8m.  HI. 
BFcatpr  than  five  i>pr  centum  per  annum  ohall  be  recovered  upon  any 
jurisment,  i^nderwl  before  the  said  dato,  upon  any  such  nPRotlable  in- 
Ktrumeni,  contract  or  agreement  for  the  payment  of  money  lent  by  a 
monpy-lender.  and  whi<h  allows  a  ereater  rate  ihan  five  per  centum  n^r 
annum. 

10.  lo  the  case  of  any  such  negotiable  instrument  made  bffoic  the 
thirteenth  day  of  July,  one  thouMand  nine  hundred  and  s-ix,  an<)  matur- 
ing after  the  xnid  date,  and  in  the  cas*.  of  any  »uch  roatruct  or  agree- 
ment made  before  the  said  date  am)  to  be  performed  thereafter,  the 
foregoing  proviaions  of  this  Act  shall  apply  only  from  the  dale  of 
maturity  or  performance,  as  the  cane  may  hf. 

11.  Every  nioney-lendtr  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  a  term  not  exceeding  one  year,  or  to  a  penalty  not 
exceeding  one  thouwand  dollars,  who  lends  money  at  a  rate  of  interest 
BTpatpr  than  authorized  by  this  Act. 

(5)    THE  BANK  ACT.   3-4  Geo.  V.  o.  9. 

The  banks  named  in  Schedule  A  to  the  Act,  and  all  banks  in- 
ooriMirated  after  1st  January.  WIS:  m-e  sprtions  2  (b),  .? ;  are  en- 
titled to  take  int.  .St  or  discount  at  a  rate  not  exceeding  rpvpii  per 
cent,  per  annum,  und  may  take  the  same  in  advance,  but  cannot  re- 
cover any  higher  rate :   section  01. 

Other  "  banks."  so  called,  are  only  entitled  to  the  rate  of  interest 
provided   by    The  Interest  Act.  itupra. 


(6)    nie  Loan  mtkA  Tnut  Companies  Aet,  ILS.O.,  e.   184. 

Section  34  provides  that  these  rompanies  may  take  the  samp  ratPS 
of  interest  an   may  be  taken   by  indivtdnaia. 

Section  35  provides  for  cases  in  which  the  payments  of  principal 
and  interest  are  blended,  and  for  regulation  of  fines,  etc. 

^•■t  1M«»  Intovost. — Where  there  in  no  express  contract  to  pay 
Interest  after  the  principal  money  becftmes  due,  iiiterpst  will  be  allowed 
only  as  damages  and  will  be  limited  to  five  per  cent,  which  is  made  th« 
legal  interest  by  the  Interest  Act  nuitra :  Dalby  v.  Humphrey,  37  I'  C 
R.  514;  St.  John  v.  Rykert,  10  8.  C.  R.  278;  Powell  v.  Peck.  12  O 
R.  402;  15  A.  h.  138;  Grant  v.  Peoples  L.  &  D.  Co.,  17  A.  R  85" 
18  S.  C.  R.  262:  R.  v.  C.  T.  Ry.  Co.,  2  Ex.  C.  R.  I.t2;  Biggs  v.  Free- 
hold L.  &  S.  Co..  2rt  A.  R.  2.12:  ».■.■  Freehold  L.  &  8.  Co.  v.  McLean, 
2  West.  U  T.  14.S ;  Jackson  v.  Richardson.  1  N.  B.  Eq.  325.  If  there 
ii  a  sufficient  stipulation  in  the  contract  'or  payment  of  pout  diem 
intereat  at  the  contract  rate  it  will  be  bindine :  Pringle  v.  Huttton.  19 
O.  L.  R.  6.'i2:  and  see  St.  John  v.  Hykert.  4  A.  R.  213;  Ifi  S  <'  H 
278 ;  Powell  v.  Peck.  12  O.  R.  402 ;  15  A.  R.  138 :  Peoples  Loan  Co. 
V.  (irant,  18  8.  C.  R.  262:  but  in  the  case  of  money  secured  bv  mort- 
gage of  real  estate,  such  stipulatpd  poxt  diem  interest,  or  any  fine  or 
penalty,  on  arrears  of  principal  or  interest,  must  not  exceed  the  rate 
payable  on  principal  money  not  in  arrear:  R,  S.  C.  c.  120.  s.  S,  Hupra. 

The  rate  of  pout  diem  interest  payable  under  omtract  for  such 
■nterest  is  further  controlled  by  The  Money-Lenden*  Act.  R.  8.  C.  1. 
122.  ss.  fi.  9.  ]M,  alwve  (juoted,  in  the  classes  of  cases  there  provided  for. 
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COMPOUND  INTEBEST. 

SMkatcbewan  L.  *  H.  Co.  v.  I^adlay,  1  O.  •« .  N.  22S. 

wh.r.  >  contpaet  Is  to  pay  principal  money  and  intereat,  and  a 

indTntereat  can  only  1«  recovared  on  the  p»'J"'^\^''^':\^^j'l 
hf  in  per  cent:  Florence  t.  Drayion,  1  C.  B.  «■  °  .2"'  "iVti.n 
Fee  »  U  C  R.  288:  Be  European  Central  Ry.  Co..  4  Ch.  D.  ^.  Han- 
tee,  M  u.  »^.  n.  *w .  _  J  ^jjgj,  (be  con- 

ludgmeit:  Popple  v.  Sylvester,  22  Ch.  D.  98.  .    ,     ,       . 

Where  G     at  the  request  of  the  mortgagor,  paid  the  P""''^?'  ""'' 

"'^  Interest  on  the  amount  of  an  •»•"•  ^f  .°°',  "^Ccl"  v™Wi?.°on' 
notice  of  the  award  ha.  been  given  to  the  defendant:  Hoyck  >.  Wilson. 

"  ''Efc.^'in  the  ca.es  provided  for  by  .«=tlon.  »■  "V'  "'JJf^,.',;' 

aon,   31  O.  H.  112. 

i!....u<>M>— The  provialon.  of  The  Interest  Act,  and  The  Money 
LenJ^TctTaJve'qToted,  .anno,  be  waived.  ""  ^i'  » V?'t 
„m^nt  to  that  elect  in  the  contract:  Dunn  v.  Malone,  6  O.  I.  R. 
484  ■  but  those  .tatute.  do  not  apply  to : 

(1)  A  pawnbroker,  who  may  take  1  per  cent.  P"  7°'''  ">°  ™^  ) 
50  c^nt.  advanced  "P  t»,»=<l„-i|'«  7?o/'"«,"r4."A'^d  hTthe 
when  the  «im  5°'  «'^' ^ ' -?-*iSi4°- e  176  ..  10  a  pawnbroker 
r/tke^r  ^rf-r't^krifr-lol'l'les.  than  r»,  or  ,e„ 
cents  if   it  exceeds  that  bhih. 

(2)  A   chartered   bank    may   take,   reaerve   or   '""'"ZeuTJi 

recoverable  by  the  bank:  R.S.O.  c.  a.  ■•  "'   °  ".     „    «, 
be  compounded:  see  Montgomery  v.  Eyan,  18  O,  U  B.  TO- 

J.<...>t.    A,rfmrt    i;.«.t.r.    -*    Aa-l.l.t«t.r.. 

I>.a.itlra.-An  admini.tr.tor  1.  one  appointed  by  the  Surro 
pite  Court"o^dmlnhrter   the  ««.„  of  a  d«=ea..d  per«.n. 

An  ex«™.or  1.  a  per«,n  appointed  a,  such  by  *«  ""^/J^'jl' 
deceased  per«n,  and  who  t.k„  '^y';};^l"^J^J'^^^ZZ^Z- 
Itr^tLr  '.Vrho'rmJjirwirth!?  i^:-.  .,  deceased  o. 


JUDGMENTS    AGAINST    EXECUTORS,    ETC. 

(loe,  .„y  other  act  cbaracterisUe  of  th.  oIKk  o(  eicoutor  and  thereby 
make,  hlmarit  ,h.t  i.  called  la  law  an  e.Kutor  of  hla  own  wron, 
or  more  usually  an  executor  <ie  .on  lorC  Williams  on  Executors,  Iflth 

l,i„  *?••■*•»  "•  ■•"  Tort.— Tl  e  question  whether  a  parly  has  made 
Jl^h^f  '•'"'""'"^,i'  •»»  "rl  1.  one  of  miied  law  and  fact.  Very 
slifht  interference  with  the  (oods  of  the  deceased  will  make  a  person  an 
executor  de  .o»  (ort;  and  in  deciding  the  question  the  jury  find  the 
P.flL,  Prf  T^^^l^^^''"  ""^  '""  wnsti  ute  an  executorship: 
p  foi  %mS'''  =!  ^-  »•  97:  1  R-  n-  ■MO;  Haacke  v.  Gordon,  8  V.  O. 
R.  424 :  Wlllinma  on  Executors,  10th  ed.,  183. 

A  person  who  takes  goods  of  a  deceased  under  a  fair  claim  of  title  is 
not  an  executor  de  son  lorl:  Merchants'  Bank  v.  Monteitb,  10  P.  R.  4«7. 

s..„1^.°  'IfV"'.  if  '""  /?'■'  ™°°°'  '''  ""  '"  I""  >  »""■  «•"  to  the 
statute  of  Limitations;  Grant  v.  McDonald,  8  Gr   478-  Tavlnr  if    Ur,} 

^W-JTk.^  f/;  ™'-  '^^■-  ""'""""'  V.  Widd"|,-ony'&,'2  Ch 
430,  450;  Trust  &  I.oan  Co.  y.  Stevenson.  21  O.  R.  ,'>T1,  20  A    R    68- 

able  for  the  debt  so  acknowledged  to  the  extent  of  the  goods  of  the 
deceased  come  to  the  hands  of  such  executor,  and  judgment  to  that 
effect  may  he  given  ;  Cook  v.  Dodds,  6  O.  L.  R.  608. 

.„  ,1,'^  r^K."","'  '^'  '"^  •"  """'w  *  •»»  ">rt  is  not  subject 
I?  D  ^i?  L  '  "J  ""''  '°  «»«>"o' :  Merchsnts'  Bank  v.  Monteith,  10 
•.{;■  rii  ?°*  '  ,  "'"'''■  "■""  **  ™"r  "*'"'  "»  executor  and  the  party 
with  whom  he  deals  must  have  fair  reason  for  supposing  he  has  authority 
to  act  as  such :  Mountford  v.  Gibson,  4  East  411 ;  7  R.  P..  509 ;  Thomson 
v^Harding,  2  E.  4  B.  830;  Buckley  v.  Barber.  8  Ex.  164:  WiZm* 

^m.'^.-.l^f,"'!'  ■*!  '° V.n-'  ''  ""'I '«1>I'  '0'  assets  which  have  actually 
come  into  his  hands:  Williams,  191,  IM  („);  but  he  cannot  set  up  a 
debt  doe  to  himself  s«  against  the  claims  of  other  creditors:  Williams, 

An  executor  ie  son  (orl  is  not  within  sections  82  (d)  (1),  giving 
extended  Jurisdiction  to  division  courts,  where  the  amount  is  ascertained 
by  the  elgnattire  of  the  person  whom,  as  executor  or  administrator 
the  defendant  represents :  In  re  I>ay  v,  McGlll,  10  O.  L.  R.  408. 

An  infant  is  not  liable  for  a  devastavit  as  an  executor  de  son  lorl  • 
Toung  T.  Purvis.  11  O.  R.  5B7. 

The  rale  which  prevailed  in  equity  before  the  Judicature  Act.  now 
applies,  and  an  action  may  be  begun  before  the  plointil  has  obtained 
letters  of  administration  or  probate,  if  he  qualifies  before  the  trial- 
Dim  V.  Fauquier,  8  O.  L.  11.  112. 

Aotion  by  Creditor,  oto.— In  an  acHon  against  the  personal 
representative  upon  a  claim  against  the  estate  of  a  deceased  person,  the 
claim,  if  disputed,  must  lie  corroborated  by  other  evidence  than  that  of 
the  claimant:  R.S.O.  1014,  c.  78,  s.  12.  As  to  the  nature  of  the  cor- 
roboration required  see  Redford  v.  McDonald.  18  A.  R.  107;  Davis  v 
Walker.  5  O.  L.  R.  173  ;  Thompson  v.  Coulter,  34  S.  C.  R.  261  ■  Re  Currv 
.12  O.  R.  150;  Re  Jelly.  Union  Trusts  Co.  v.  Gamon  8  O  L  R  481- 
O'Connor  v.  O'Conno.-,  5  O.  W.  R.  10.  Comparison  of  hand  writing  of 
deceased  may  furoiah  oufficient  corroboration  :  Thompson  T.  Thompson 
4  O.  L.  R.  442.  The  corroboration  is  only  required  in  regard  to  the 
original  debt ;  the  claim  for  interest  may  be  allowed  without  corrobora- 
tion: Secor  v.  Gray.  3  O.  I..  R.  34.     That  the  crrobornlive  evidence  is 
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De«itmTlt-.\  party  Buins  «e™t„r»  or  admii.i»trator.  m.j 
ohar""  .Jrru^m.....  (Korm  «)  tl,„.  .l,e  defend..,  h.<  b.,  «.«..  and 
h™.  wasted  tlieni,  Mntli.8  in  the  particular,  tlin  amount  of  nMOts  nl- 
b^;^..!  to  have  WenTft  Sy  the  dec.«.e.l,  and  the  manner  In  which  the 
aHsets    have   Ix-en    wasted. 

To  form  »  »houM  he  added  a  .tutement  to  the  followlnj  eBect. 
aceordin.  to  the  fact.:  'The  plaintiff  .ay-  that  the  deccaaed  left  n»- 
;^.     "The  amount  „t  »  .  ""d  that  the  defendant  «««"l  'I'™ J,'; 

,Zu7h,   (lirinl  ,»r.ic»/.™)  ;  ..r  I,  !o«»m,  Me  .».»  o/  »  '«  ■*■  »■■ 

tia  co-Mceiilor,  w»o  »m  Iciled  lit  rem™   (*c  »o.«f.  ] 

An  ev.eutor  lie  »"»  l"rl.  an  well  as  an  ejecutor  or  adminiatra- 
tor,  f.°liaMe  !f  he  wastes  or  applies  t„  hi.  own  use  anyM-ar,  of  the 
estate  of  a  debased  person:  K.  S.  O..  1914.  c.    1.1.  «.  80. 

D.ftmltlo>  of  D.T«.t.»lt.-Dev«»tavit  is  defined  a.  a  ■»'■■"•■>«'- 
ment  of  the  estate  and  effect,  of  the  deceased  in  «,uandennj  and  mis- 
r.mMnV«Mel.  eontrarv  to  the  duty  imp,>«si  on  them  f..r  which  execn- 
ror"adrni.tr"a?or.  shall  answer  out  of  their  °»»  >?;:;^,7'  '.'o'n"  Ex 
hey  had  ..r  mi.ht  have  had  a,set.  of  the  ■t"^'"^,-,"  J^"""  \"„^^1 
ecutors.  10th  ed..  1434.  An  executor  may  pay  »'»«''«'$'''''■  ™"^' 
Tv  the  'tatute  of  Limitation.:  Hill  v.  Walker.  4  K.  *  J.  WB,  Stthl 
VliH.  „  I>.tt  1  Sm  &  O  415  •  l^w  "  y-  Knmney.  L.  R.  4  Eq.  4.'>1 , 
^T^e  ;o-«e™t;,r  may  «t  „P  the  .tatnte  even  if  the  other  doe.  no,: 
Midile,  V.  MIdgley.  1W»3.  3  Ch.  282.  ,.,-.,   „„  , 

An  executor  or  administrator  may  retain  •»'.'•  ^""  ''i'„,'',7,  j 

Hmseif «"'-°«';;; '•,7„-r°p.:^iir  a"  "d  ™,;^r'o.'?h.  -^1". 

r^„n"oTa"f:er.'r^'.  '^^Ir'ZL  to  «.t..fy  a  deb,  b.^J-j^-^'",^- 

-'  ^:^rr:::;r;.r7;r;:r3;:i^^^ 

Mmltttions:  Williams.  lOth  ed..  1440.  1441. 

No  one  can  In.is,  on  ,he  S,.t»,e  of  Limitations  '^J"  »■'  »>?  '"fl°t 
bar  to  a  debt  incurred  by  the  executor  or  ,ra.,ee  himself  for  ,he  benefit 
of  the  estate :  Budnett  v.  Buditett.  189:1.  1  C  h.  M.. 

And  it  on  competent  ndvl,*  he  pays  a  claim  6oao  fie  made  anain.t 
the  estate  the  monc  paid  is  mit.  on  his  death,  even  thoufh  paid  un- 
der a  mistake  in  law,  an  unadministered  a..et  so  as  to  vest  in  a. 
a,lmini„™tor  Je  l,o„i.  no.,  a  ri,ht  of  action  to  recover  t  back .  Ma  ■ 
l.ew  V  Stone  -«  S.  l".  R.  5X.  But  It  is  clearly  his  duty  not  to  wast, 
an  estate  not' hi.  own.  which  he  is  ndminlsterin,  for  the  be"eflt  o 
others,  in  satisfyinK  demands  that  are  equally  unleinihlc  at  law  an 
"„  equity.  If  the  li.ibility  is  claimi.l  nndei  a  contract  not  ^"f;""'"  I 
bv  "'a-on  of  the  Statute  of  Frauds,  there  is  no  debt  or  '"^  >"'»"' 
hJ  would  be  jn.tltie,l  in  paying:  Re  Kowson  3)  «1'- ."„■';•«.•  ""  " '' 
li:,nr..   27  O.  R,  4nr,;   «ee  Willinn..  on   Ex.    tOth   cd..    |98.   14.B. 
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pa.v  01  In  tall,  poyiiij  uiie  omlitor  in  full  wculil  tlivrpforo,  b^.  on  a 
H'oraol  Mill.,  on   u,lml».ion  bj-  the  cx,.cntor  thot  lit  hoil    o»»ot»  »iilli- 

;!5"',  ">,]•">  ""  <■'■ '»>■":  Bonk  of  Ilrltinli   North  Amprioo  v.  MoUory, 

17  (.r  IU2;  Clioinberl.ii  v.  Clork.  1  O.  H.  1.^',:  1)  A.  R.  L'ln  If  l,c 
!•  uml  nnil  does  not  eU-frail.  on  the  jrouml  Hint  o»»ot»  on-  rlrfici.-nt. 
He  wilj  U'  tnilty  of  u  ilovontavit  to  tlis  nmount  of  tlio  i-jress  ovor  the 
ratnblo  »hnre  which  the  creditor  wonid  have  been  entitled  to:  Tollor 
r.  Brodie,  21  Gr.  (107.  If  he  knows  of  the  deficiency.  It  Hcemo  be  con- 
not  recover  the  esc™  from  the  creilitor  who  received  more  than  hia 
proljer  share;  Ilra.er  v.  I!,.,,.  Ill  (Jr.  22!l:  bnt  if  lie  b..|ieve,l  there 
would  be  no  delicienc.v.  be  Is  entitled  to  recover  the  eieess  back  as 
money    paid    under    a    mistake    of    fact:    pri-   Burton.    .T.A..    rbnmber- 

b"(^'i  •  i?,'\-  "■  ^}-,  ""•  "•"  '"■'"■''  '•  »'"'»""»  B"""-  27  O. 
K.  tl-l.  in  wb.ch  it  was  held  that  an  administratrix  after  ndvertisinu 
for  creditors,  iind  nssnniinit  from  the  cloims  filed  that  assets  were 
suBcient.  paid  a  creditor  In  full,  she,  by  the  provisions  of  the  above 
Btntute.  was  di«ehorf«l  from  further  liability,  nod  hod  no  locim 
•(on^i  to  maintain  nn  action  to  recover  the  excess.  See  also  Tovlor 
V.  Brodie  21  Or.  010.  I(  the  executor  is  Insolvent  and  a  creditor  bas 
received  from  him.  or  from  the  estate,  cither  with  or  without  proceed- 
ings, more  than  his  proper  share,  the  other  ereilitors  will  be  entitled 
to  a  direct  rraivery  from  liim  of  the  excess:  Chamberlen  v  Clark  1 
IT  I:'  '?ili  °  ^'  "•  ""■  """''  "'  British  North  Americn  v.  Mallory, 
il,     ■     ^'     ^'^*'  °'^"  "'^'i  Executor's  Defeoce  of   Low."  10  C.  L.  T. 

«„■  :?!!??'*'•*"""*  '•'  C"'UtOM.— If  an  executor  has  advertised 
for  cieditor.,  pursuant  to  R.g.o..  1914.  c.  121.  ,    56    and  has  .  fffi 

CTJM'"'  "".-'»'"■•  °f  •"I'"'  "e  ha.' notice,  and  ^v.  I  em  "i  ih' 
h^d  Z^l'  '"^T  '"'»«^"™"r  "TO-",  and  hi,  claim  would  t  i 
n^Hc  1  Hi'."'  "■"'•'/"■""■'I  »  "lefieicifcy.  the  executor  may  pleid  h  » 
notice  to  creditor,  and  distribution  of  the  assets,  and  will,  upon  pro" 
In,  those  facts,  be  entitled  to  sueceeil :  same  statute.  ,.  M  (T)      Tlo 

tjf  «t"her7,:;i1(„"°'V  "T"';-  '-»••"'""«  """-^J--  »"■  mi.ht  compl 
the  other  creditor,  to  refund  ratably  the  amount  which  they  received 

mT1:,:L1L"°T'"  "■''"V-""  •""'  ^'"  payable  to  tli^M 
(2lrr.  i  nl  ''"°'',".">  "-e  executor.:    same  .tatnte.  section  JW 

U).   Clarke  v.   Chamberlain.   1    O.   R.   1.13:    0  A.    R.  273     Lcifcb  v 

O.  L.  R    p'  oJi»  without  Interest:  Bo.vs-  Home  v.  Lewis,  3 

We^  ,-  T  T?'  '"  '""•  '"  "'">■"''  l-l™'!  ""•  'lelieiency.  In  ?be 
^"m,"  ave'To  ,"1"'"'"""?"  ""'■'.  "'™  ^  """■'•^-  "'■'  'h"  'lW«i™ 
Znted  l„    „    li' ■"  ""'"'  ."'>'"i"i"™»i»"-     Tlie  only  course  to  be 

adopted  la    a  divis  on  e,oirt  suit    is  for  the  creditor  either  to  refrain 

,.„.','"''■'''.';?  ""'■  .""■  ""'°"  ""•'  "'I""-  'l>e  executor  to  disjr  Jute 
n  the  eve,  ("";",'  '"'"',  '•"  """  "'""'"'  "'  ""  "'"""'i'tration  suit  or! 
L^JiLit  ,  '''"  ""■"'"""«  »ith  the  suit,  for  the  judje  to  stay  the 
proeecdin,,  for  a  limited  time,  to  enable  the  executor  to  n,  plv  for  an 

would  h!;';"v';at'nbiv:""""" '" '"""' "'  °"  ""'■'-"■  "■•■• »"  •"■'«' 
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■M.M1  rwdsM  OMdltQW.— Tbe  clalmi  of  creUitoM  liviBg  oat  uf  the 

luri«i;-tion  n.u.t  be  taken  Into  account  i»  •«"'^"'1»»  «^«'^"  J!  °" 
there  ii  a  deliciency:  Milne  ».  Moore,  24  O.  H.  456:  Be  Kloebe,  28  Cb. 
V.  173. 

j^gaSHt  •>  ]>«TMt*Tlt.— Where  the  defendant  i«  charged 
with  waste  hi  the  aunimona,  and  the  judfe  is  of  opinion  that  the  de- 
fendant haa  wasted  the  assets,  the  jndfment  will  be  that  the  debt. 
i.r  damages  and  costs,  shall  be  levied  of  the  goods  of  the  testator  (If 
any),  and  If  not,  of  the  goods  of  the  defendant  to  an  amount  not  eiceed- 
ing  the  amount  «o  wasted.    For  form  of  judgment  see  Form  132. 

LaTiad  at  tka  Omda  of  tka    Tastatoi.— It  is  important  for 
an  executor  or  administrator  who  baa  not  in  his  bands  assets  to  sat- 
isfy the  debt  upon  which   an  action  Is  brought  against  bim  to  plead 
either  a   total  administration  or  partial  administration   of  all  assets 
which  came  to   his  l^ands,  or  a  denial  that  any  assets    came    to    bis 
hands,  or  a  deBciency  of  assets,  or  a  notice  to  creditors,  etc..  as  indi- 
cated,  for  it  was  said,  prior  to  the  Judicature  Acts,  that  a  judgment 
against  an   executor  or  administrator,  whether  by  default  or  on  de- 
murrer,  or    upon   verdict  upon   auy  plea    pleaded  by   the  executor  or 
administrator,  except  piciie  odminisliooil   (he  has  fully  administered), 
or  admitting  assets  to  such  a  aura  and  rietis  «l(ra   (nothing  beyond), 
was  conclusive  upon  bim  that  he  had  assets  to  satisfy  such  judgment: 
1    WniB.     Sannd.    210    (h) ;    Williams  on    Executors,    lOtb   ed..    158.1: 
but  that  if  the  executor  pleaded  either  a  general  or  special  pleae  oil- 
miiiistraOTl,  be  was    liable    only   for  the  amount  of  assets    proved  to 
be  ill  his  hands,  and  judgment  against  an  executor  on  a  verdict  upon 
ptme  odmiaislroiil  was  only  an  admission  of  asseU  to  the  e«eiit  of 
assets  proved  to  be  in  his  hands:  iUd;  Cousins  v.  Paddon,  2  C.  M. 
k  R.    MS.   and  the  Judicature  Act  baa  not  altered  the  form  of  judg- 
ment in  such  ca«!s:  Unco  v.  Pairclotb.  14  P.  H.  253      If.  t-erefore 
judgment  be   given    against  the  executor  where    be    haa    omittedto 
plead  plene  odmiaislrooil,  and  eiecuUon  is  issued  against    the    goods 
of  the  dectased  and  is  returned  a.lla  6ono.  an  action  will  then  He  upon 
the  judgment  against  the  executor  suggesHng  a  devasttvit,  •n*  »  '^« 
action  he  cannot  plead  that  he  has  no  assets,  and  judgment  will  therefore 
go  against  him  personally,  although  there  may  not  ''>"'»t5,»°-' "'''"' 
waste  of  assetsPErvlng  v.  Peter..  3  T.  R.  685 :  1  «■  »■  ™-,  '»  '5" 
caKl  Lord  Kenyon.  C.J.,  said  :  "  It  seems  extraordinary  that  the  judgment 
In  the  «rst  action  should  not  be  a  judgment  de  bo«»  P™?™'  ''  •^' 
executor  be  liable  at  all  events,  whereas  the  judgment  Is  as  to  tie  debt 
ie  bonis  IMtoloris.  and  as  to  the  damages  Jc  'oai.  (mW'o™  J.'  ''  "»" 
te  boai.  proprii.;"  but  the  principle  is  put  by  Mr.  Justice  B"'^'  '» 
these  woi^s:  "The  simple  question  Is,  whether  an  executor  or  admin.- 
S^"r  who  ha,  no  effects  in  bis  hands  belonging  to  the  testator,  and  «m 
nS  take  advantage  of  that  defence  at  the  proper  time,  sbal   be  permi  ted 
°„  do  it  afterwards.     Now,  It  is  a  universal  principle  of  '««   «J«  ■'  " 
party  do  not  avail  himself  of  the  opportonity  of  pleading  matter  in  bar 
?„  the  original  action,  he  cannot  afterwards  plead  it  either  in  any  action 
founded  on  It  or  in  a  «rirc  faciaa" 

Jndmnt  Qnuao  Aeeidarint.— Where  the  defendant  admit, 
his  rcpr^ntative  character,  but  denies  the  demand,  and  allege,  a  totnl 
or  partial  administraHon  of  asset.,  and  the  plaintiff  prove,  his  demaiid_ 
and  the  defendant  prove,  the  administration  alleged,  the  judgment 
should  be  to  levy  the  costs  of  proving  the  demand  of  the  good,  of  th.- 
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judfment  o(   Meu  when   U.«    .hSi    T  "  ""'''"'  °'  "'«  ''™»"'l. 

Plaintiff  to  pay  ,h"  Tfendam^.  ~.u  ',""'  T""'  l"""  "'  """■"i  ""' 
ameui.  "  '    »«  ocienaanti  coiu  of  provln,  tho  admini.tration  ot 

tbe  plaintiff  prov',  hi.  deS  Lril'''."^'"'?'"''""™  »'  »»"«•  and 
admini«ra.ioi  allieS  therd,V„,2llt  ,°''?°'  T  """  ■>""••■  "" 
demand,  if  .ucn  amoui.  of  .",',71;  .hSwi  ^  h°  '""■  "'"  """"""  "<  "" 
the  defendant,  or  .^"aL"tVi'Zl^'',^^Zr'"'  '°  "",""'""'  "' 

i.d.™„t  o,  «-..'rii'';tr.,;;vtvr?,ro°'„.^''i.-T„:;,t ''  --■ 

will  be  confined  ,o  pr«,    of    "T ',eo„,tr'»  r     '""   '"""'   '""  '""""""" 

hi.  Sjetn"^™  ^a''a^" 'X"„u-";?.''"i  "■"  '"'"'^""  """"• 
total  or  partial  nd„,i„";r,"„n  ^  .he  a»«°.  f  1'h '"°"°''- ,''"'  ""■«™  » 
Hon  alleged,  the  jud,ment  abnil  I  ,  ™?.  r  .  .  .  "'T":'  ""  "■'■"Ini".'"- 
a..e,.  when  the/.ba'Srhave  col  into  hi.han^d"  ^t'"'"""'"",'  ""  '"' 
admlnistraHon  for  .ud,  .mount  a,  i.  ,lLn  ,  i,  ^  ?.'T  °'  ""'''" 
lood.  of  the  te.tator.  and  M  to  th.  ri  f j  ^  .,  ■?  '°  '"''  ''""'I'  "'  'be 
when  they  ,hali  hav^  wmefnt^  ht  ITIh"'  °V?.°  ^'T"''  '"•■  '«''•  'o^' 
defendant-,  e„,„  „f  prZLThe  tmi^^l',^'^  ')'  '"'''°""'  "''»"  "»■'  'h- 
■hall  otberwiM  order.  "dministralion  of  awet!,  „„le„  the  judge 

any  defence  he  ha,  «.t  up.Ve  "annot  he  ,„„h  r  ;?"  *"  ■""  ""'  '»"<^  '» 
bnt  .hould  obtain  hi,  coat,  (ff  ,„vl  f,^  "^'.J""",'  »"•">"""'  for  co,„, 
WUI  be  entitl«J  to  Judgment  for  ,uch  oo«.  .  "  '°"''-  ■"■"  ■""°""' 
In  obtaining  judgment   ,„  i  paid  ou.Tf  ,b,  .      »'  "™'»""'''  '"'""'^ 

'^'Z'T.T:  '°  "■"  "■"'  °"'  "  -'■"  Sr"  d'Xfafrl^^r"'™ 

pUinH^rde'ma'nrbr'allegS":  'dlllrTTV'"'""  ^^^  "« 
awe.,,  hut  doe.  not  prove  the  adm?n?.tr«,  °  ,',"  "'''"l"i""n.lon  of  the 
li.hed  any  other  PouU  of  d.fen«  ttl  . 'dlTei^^^^^  «?!''"'  ""'  «.ab- 
amonnt  of  the  demand,  If  «,  Z?b  a,,et,  ^^     ^  °°'''  '"'  '">  '«"'  "■« 

defendant',  hand,,  or  k.  m^ch  a,  i,  shl^  ,  7°  ""  '"""  '<"""  '°  'I" 
CO.H  of  the  go»i,  of  tbeT«t.tor  if  Inv  Lh  i,°"  ™°"  '"  "'"'•  >■«' 
Kod,  of  the  defendant;  and  a,  lo  the  ;.7i  °,°\"'  "■  ""'"•  <>'  'he 
iud.n..„.  Of  a„e..  W"   Sfey'Valltay^lte  ^Lj^hi.'\rdl  "  "'■ 

a   jndpnTnt^!^,   fn'*?Lif,o?^fl"'"."^*    A«,ld.rt.t.-On 

Into  hi,  hand,.  ll,e  plaintiff  „e  h^Ti  J'™  «■«!■    "ball    ha,e    come 

■ommona  (Form  No   1^76?. Jd  H^        'eprewntatlve,  may  i„ue  a 

liB  («),  and  if  it  rppear.  that  auet,  have  come 

D.c. — 22 
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«.1M.  to  th.  h..dro«  th.  ..«otot  or  .dmlni.tr.tor  ■"■"  «^' J"*"™';^; 
Judie  m.T  order  tlimt  th.  debt,  dimam  .nd  co.t.  be  l«vl«i  "J«»«  «"?• 
o(  the  teitator.  It  any,  and  II  not,  a.  to  the  co.t^  ol  the  «ooda  of  the 
dltoadaou,  and  th.  pkrt,  applyin.,  n..,  char..  1.  *?  "r"-"  *; 
the  eiecutor  or  adminUtrator  haa  waated  the  aaaeta  oj  the  teatator  or 
nte.tatt  «d  the  Judr.  m.,,  if  It  appear,  that  the  P"'?  «•""«?'  "•"' 
w«Ie5  i.  ""ta,  dlrSt  a  levy  to  be  made,  a.  Jo  the  debt  and  co.M 
TS^tZm  of  the  teautor.  If  anj,  aad  U  not.  of  the  fooda  of  th.  de- 

"'  *in  cbarulns  a  deva.tavit  of  a.«t.  which  ha«  been  recel»ed  .Inee 
th.  JudiSe"  it  I.  neeeaaar,  for  the  plainllff  to  five  P""  ™tar.  «f  the 
.Mel.  allewd  to  have  been  received,  and  of  the  manner  'n  which  thej 
h"e  b^n  w..;tl  If  it  appear  that  the  "«''"■'»' "''"^""''SS  ?he 
received  .onie  anaet.,  but  that  the  Mme  are  in-uBcient  to  "tl^  the 
uTj^lt  .he  iud.™nt  wlil  l»  for  the  P'f  °'f  "  •°^^' i"."'.  on  Ei^: 
and  gaondo  occidfrwl  a.  to  the  re.ldue  of  the  debt .  William,  on  r,«ecu 
tor.,  10th  ed.,  1505.      , 

lf.tl»a  to  OuMtor..— In  OM  an  eiecutor  or  administrator  pleada 
hi.  nM^S"o^rS!Jo™  ."  dtatribntlon  ot  a»et,,  he  mu.t  jrtve  notice  o 
Jich  difence,  .^  th"  there  ha.  been  a  proper  audit  of  the  acconnt.  of 
hie  administration;  a.  113  (1). 

A  proper  notice  to  creditor.  I.  one  .nch  "^ •>»'■' ^J°'"'^'Z 

Daniil.'  Ch.  Pr.,  6th  ed..  1014.  It  i.  not  ne«..ary  to  injert  the  •d«rtue 

£"i,L-S:ira,rTn^"MS"X"c^^^^^^^ 
Stewart  v.  Snyder.  30  O.  R.  110. 

<l_t.  Wlian  PI«lmU«  TiU..— In  action,  by  eiecntor.  or 
.dmiS"r*:torffThe  PlaMff  fail,  .he  =«'■"''•"•  "°'7'''''  ^'""  """ 
Xrwi«  order,  be  a.  arded  in  favor  of  the  defendant. 

Eiecutor.  or  .dminlstmlor.  ln..ltn.lni!  aClon.  are  ""We"  to  the 

rhSa.Vh"p^!V.red!°^?=ri^rna^v.  t^foiv^v^^ 

X-  U  m»!  c«™  i.'will  be  proper  .o  »"<«  'hat  the  J'- *-J».  ^ 
levied  ot  the  80od.  of  the  decea-ed.  if  any.  and,  if  not,  of  th.  jood. 
the  eiecutor  or  administrator. 

J.ds».nt  A,U..t  lbTrl.4  Wom™.-Sce  note,  to  Mctic, 
08.  100.  100.  .,  ,  no 

Revivor  of  ]od,ment  by  or  ajainat  eiecutor..  etc  :  "ection  179. 

Form,  ot  aHidaviu  to  revive  auch  lud»ment«,  No«.  -7.  -B. 

d.w'""'  128.-(1)  The  judge  may  order  the  times  and  the  propor- 
t^,r'  tions  in  which  any  sum  and  costs  recovered  by  judgment  shall 
'i'Sli"      '«  P"'^'  *""''''8  "^8"^  '"  ""  provisions  of  section  lii. 

jiidjrnifiit 
pftid. 
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KxHCUtion 
iiotioiiuiit*' 
for  Kfu^n 
(iiiy»  Hfter 
jtulgiiieiit. 


f.ult  under  «cUo„  08   nJr  t„\i„V.i;  .T''  "*"  '°  "••'""•"'-  by  'le- 
Evert  (ii.lZlt  ;    V  V  ""°°'"»  i"""*"™"  under  Kctloo  100. 

joii..  J  i^.  II.  101.  anil  „„,,.,  ,„  Mctlon  100. 

„  "?;:~f  V,  '^f""  "PPli'^ition  made  within  fourteen  dav«  n- 
.f  er  he  tn.  „r  where  the  decision  i.  not  given  at  the  tria 
after  the  ma.lmg  of  the  notice  of  the  decision  to  the  party 
"pplymg.  and  upon  good  grounds  being  shown,  the  JudgeCv 
^.nt  a  new  trial  upon  such  term.  „  h!  thinks' reasonaW^  Zl 
in  the  meantime  may  stay  proceedings. 

(2)  If  reasonable  excuse  for  the  delay  is  shown  to  the  satis-  k  ,    , 
fcurtL Xr      ''  '"'''""''"  "'  ""  ""'  ■"'"«''"«'  '^» 

rrrn^y.""Ed';"^it^"?crx"/ 

.nd  ""n.l^'^^t'tV'l,^-,^'"'^-^^^^  SJJ  nlrtT'-L*"  ""^ 
but  otherwf..  shall  b,  tn  writin.  .Jh  i  '»''>  P«rtlei  be  preMUt; 
« hid,  It  is  mad "  ,i5d,  »™„J^'  .;  JL  V*"'  ""  «">""*'  »" 
"hall  be  mpiSS  b/affldJ""  Ril/m'^  °'  "^  ™'""^"»  ""x"' 
without  an  J^davit  i.  n„f   kV  '    ™',  «""«"«  »'  »  new  trial 

Mcllharmy.  9  P  H  3^ "•  t""';'  1  "'"^  '"  P">bibition:  Fee  ». 
Smith.  4  B    4  B    mi.  ...  T     ™  j!  '""^'"•y  ""Ir:  ".•  Carter  v. 
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■m.  lU.  A  nindamiu  nujr  taiM  10  compel  •  Judge  to  h««r  u  tvpUwtIn  for 

a  Daw  IrUl :  H«  Moore  t.  Finiuhtr.  IB  C.  I..  T.  JOB. 

If  moile  eUcwhere  than  at  the  heerini  ■  copj  of  the  •pplloetlon 
■nd  of  the  affidiTlt  mult  be  eerred  on  the  opporite  pirtr  or  hU  loUcl- 
tor  or  iient  or  left  at  hU  uanal  place  of  hualnrea  If  In  the  divialon. 
If  without  the  dlrlaion  then  with  the  dork:  Bule  tlB  (a),  who  la  re- 
quired to  tranamlt  tlie  aame  /or(Ai<-il»  to  the  oppoalte  party :  Bole  84. 
The  original  application  and  allidaritt.  and  an  ollldoylt  of  aervlce 
thereof,  muet  bo  left  with  the  clerk  within  the  fourteen  daya,  who  la 
required  forthwith  on  recelrlng  the  feea  and  neceaaarjr  poat.ge  to 
trnnemit  all  the  paper.   In  the  auit  to  the  Judge:   Rule  85   (b). 

The  delivery  to  the  clerk  of  the  notice  and  aflidnvlta  of  .ervlce 
operate  aa  a  .toy  of  proceeding,  until  the  judge;,  hnal  decl.ion  on 
the  application  la  communicated  to  the  clerk,  "unleaa  the  J^ilW  •''"l' 
otherwiM  order:"  Rule  BB  (b).  See  nl«.  further  provlalon.  of  Rule  80. 
When  the  evidence  baa  been  laken  in  writing  under  Mellon  108.  the 
clerk  mu.t  torwur*  the  wimc  to  the  Jwlge :  aection  106. 

Care  .bould  be  taken  to  comply  with  all  of  the  reQuirement,  ol  the 
rule.:  aee  ai.o  McKenaie  v.  Keene,  .',  U.  O.  I..  J.  225.  A.  to  new  trial 
in   interpiinder   proceeding.,   .e«   .cction    iilo    (o). 

WItUm  Fonriaam  D«ya.-The  application  muat  be  made  (that  I., 
deiiverei  to  the  clerk:  Rule  05  (b)  )  within  14  da,..  Th '  ""^^i:'" 
eadueive  of  the  day  of  entering  i>»l»»"'i,««  """l"  '  v  "i,  Jke 
RaddllTe  V.  Bartholomew.  1802,  1  «.  B.  181.  Should  the  tr  aj  take 
5?.ce  on  the  l.t  of  the  month,  the  oppllcnt.on  mu.t  he  oontp  etc  ».u 
delivered  to  th.  derk  not  later  than  the  15th  »'"'•••"•  ""T'^-'j"; 
where  the  Judge  poetpone.  judgment  under  .ection  121.  the  14  daya  do 
Lt  ^gTn  to  r'unVntn  the  mailing  of  the  noti.o  of  the  d«i. ion  to  the 
party  appiyinu:  ..  123  (1)  :  Re  Moore  v.  Farquharaon,  1  .  C.  I..  T.  103. 
Where,  at  the  .iiting..  a  ca«  w.«  "adjotimed  for  the  ;'•'"'«»» 
payment  of  ao.t.  within  ten  day.,  othcrwi«  judgment  for  the  defendant, 
the  fourteen  day.  within  which  the  applicnlion  can  be  ■»•>'•  '"•°" 
trial  the  cmU  not  being  paid,  doe.  not  commence  to  mn  until  the  ex- 
piation ofTh"  ten  day.  fir  until  then  there  U  no  Judgment:  Thompaon 
T.  McCrcn,  31  O.  B.  874. 

T|_,  Mar  ha  Bitamdad.— The  time  for  making  the  application 
may  now  be  eitended  for  a  furthe.r  period  of  fourteen  day.  "if  «Mon- 
able  «cu«,  for  the  deUy  I.  .hown:"  ..  123  (2):  hut  ■:»'>"«'•'>'"'''' 
extended,  and  a  new  trial  cannot  be  «r.nted  on  an  •""""™  ™^'" 
after  the  expiration  of  the  time  limited:  Be  N""», '•*'"'';•  ^\ °-.,r 
Stt  Acconiing  to  thi.  authority  a  Judge  ha.  no  Juri»d,ctl<m  «»«•■* 
a  judgment  after  the  expiration  of  the  time  above  inen  ioncd  for  Irregu 
larity  or  even  for  fraud.  S-e  ako  Mitchell  v.  Mulholland  14  C.  U3 
M;  Bell  V.  Lament.  7  P.  B.  307;  Re  Fde,  v.  M""--  ^ V4?7 .  /^' 
Soile.  V.  Utile.  12  P.  K.  533:  Bland  v.  Rtver..  10  O.  R.  40,,  Be- 
McLean  v.  Oagoode,   30  O.  R.  430. 

Where  a  judge  ha.  decided  an  application  for  a  new  trial  and  rr- 
fo«d  to  ra«  it,  hi.  authority  I.  at  «.  end;  he  cannot  »l^™«rt-  PJ"! 
It^  fre'h  material:  Moxon  v.  I^don  Tramway.  Co.,  60  L.  T.  M8. 
.  c  87  W.  R.  132;  .ee  The  O.  N.  By.  Co.  v.  Mo«op,  17  C.  B.  ISO. 
Coke  V.  Jone.,  4  L.  T.  308:  Th.  Recepta,  1893,  P.  25B. 

Where  the  plalntllf  la  accidentally  ab»nt  from  the  ™urt  at  th- 
momenrthe  ca.e  I.  called,  and  it  I.  dl.ml.«d.  there  being  no  trial,  th. 
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''•'r.^..ZT,TL:i  i  irL'r  ""•  ri.  ■" '""  •» "« < -'•■••  " 
for  ^^.':','^,'^'^:i  ?*T„rr-"''."' »'" "'-»"  «-"■-■•• 

will  not  b.  revlewMl  M  „^h\?,?  °  '"  !"•  ''""«-•  "°''  >"■  JwUlon 
•he  jury,  WI.C.  .t™  iZ™'  ;°°;.';,™,'',?r't,'''  ""''•.■"1«™0<.«  0° 
wayi  Cii .  80  r,   T   24s-  .m™i?  «"""nt  It ;  Moion  v.  London  Tram- 

.round,  which  woulJ  be  .uSonMrti"''"'  ^  "'°'"''  ""I"  °"•■■' 
Barrr,  24  Q.  D.  D.  Bffi-  i,     ,i"  ,  1        V^""".'  "*"■•'•   M""«lli  v. 

Jl»l«.n.  Bank,  8  o.  R.  iffi  '  "  '^''-  "■   '^-    "He,,,  v. 

Th..  Wlowln,  „„.  »r„„„,l,  for  ,r„„tl„«  „  n,..  ,ri„l; 
1.  Improper  ndmlMlon   or  reiectlon   of  evidence 
^.  Improper  non.nitlni  ot  the  plaintiff. 
3   Mlsdirpctl..n  or  non-direction  of  the  jury 

-».  verdict  too  amall  or  loo  great. 

8.  Surprl.e  and  dl-covery  of  new  evidence 

7.  Improper  conduct  of  opp«ilte  party,  or  of  the  jurv 

[.» Su.'."'" 'r.'::j'Xer'°i„*r  \rz  ri  -  •'■  «">"«■ "»- 

before  hln.  '""■  °'  '"  '»'•'•   "PO"  the  iMi.leii,» 

improper  admtSion  o'r'refec'ofJjTvJlt^Ir*'  ""°"'?°  '"»•  ""'"'  »"? 
»'  law,  of  the  jury   a  ne«  irl^?        "idence  or  any  misdirection,  ij,  p„|„t 

-uprem.  oourt  T.Ti.a",  °n  new  trtar'Tn";"! '"'  "■«,">"'""  '">'  in  the 
unie..  "aome  .ubatnnti.i  „■  o„J  '  "  ^1^  """"^^  ?"  """  '""'••■''■ 
Thia  principle  of  practi.^  mnvT  „,lo„^.rK"';r  '"'  "'"■"  '"'■"• 
section  22e;  '        adopted  by  the  jnd»e  In  court :  aee 

.■ence''„°n!eVob"jec'!il]  T.^^r^^l^  '"T  ""'"""Per  admiaaion  of  ev|. 

••2.1:  Eyre  v.  IIW,w„.v  B™r|''Etc    8  TLB   lJ"""rl  f  »"•  "■  «^ 

shown  that  there  ,,=  .nlliden,   'vl.l  .  ^-  ^-  "■  ««:  <"',\  If  it  eo„M  be 

-iimilcni  endti.ce.   indenendi.ntly  of  the  evidence 
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■m.  IM.  Iwrwrlj  nimMM.  •  i.™  lrl.1  would  I-  rrtawJ :  Awl'Wn  •■  I'PP". 
ai  C  I'.  )3N:  Ihind..  V.  John-)..  24  f.  C.  It.  Ml:  Coolfj  v  S~IO>. 
«)  r!  C.  B.  M3;  but  If  Ihf  Imlp  touuh'"!"!  i»  •  JuT  on  llw  ■••°°»*- 
nlblf  »rlilfii<»  »  lm|>ort«Dl.  •  ntw  irlnl  •hoold  bv  irintrd;  ItaDk  ol 
Hamilton  v.  luio,  HI  O.  R.  4n0. 

Mbilliwlloii  en  only  l»  lo  point  of  l«w  not  on  m  nutt»r  ol  fjcl; 
•nd  Ih.  ohjwilon  moil.h.  I>lii-n  •!  ihe  irl.l :  It.  y.  Krt,  111  (  .  T.  ITO, 

opinion:  Dou»hfrl,  v,  WlllUra..  32  I'.  C.  B.  21(1:  Hmlth  t  Dnrt.  U 
O  II  I).  KB.  It  l«  iiniinlMl.  bowwrr.  to  do  to,  •■  lb«  Jury  In  Ibf  m<h, 
trIbuDllI  up<.n  the  nunrtloo.  of  I.ct,  nod  «r»  nwoni  to  d»cldf  uimn  th« 
«vldenr«  nrcordloK  to  tbHr  own  Judrnfut. 

Whfr.  tbe  Jud,»  mlirflrrct.  Ib»  Jury  ••  lo  tbf  burdm  »'  P""*'  ■ 
new  trial  will  be  oril<T«l :  Klnnton  v.  Klnnton.  18»7,  A.  C.  BOO. 

II  the  Juditf  lmpro|»Tly  wfune.  to  ch«r««  ibe  Jury  In  rwret  to  iny 
nnrtlcuUr  nwtlcr  whfcb  counrwl  wltbf.  to  haw  >ubmllt«l.  II  .mounti  to 
EJnillr«Hon:  Ton>«  v.  Bun..,  24  O.  B.  2S:  Orlffltb.  t.  B«o„wit.,  IS 
H.  V.  B.  718 :  but  «>«  Benufr  v.  Kilmondd,  30  O.  B.  ffJO. 

To  Ifll  •  jury  lo  »k  IbeniwIvM.  "  If  I  wore  the  pUlntllf.  bow  mucb 
oucbt  I  to  be  paid  If  the  company  did  me  an  laJuryr  !•  not  a  proper 
direction  :  lle.w  v.  8t.  Jobn  Hallway  Co..  3<l  t'.  I..  J.  212. 

XonKllrectlon  la  only  a  uround  for  a  new  Irlal.  wbere  the 'erdlct  If. 
acalnat  the  welabt  ol  evidence:  (1.  W.  By.  Co.  ..  Braid.  1  Moo.  I .  C. 
101  i  9  Jur.  N.  g.  330. 

Where  Ibe  judge  leave,  a  nueatlon  lo  tbe  Jury,  wblcb  be  oagbt  to 
decide  bimaelf  a.  a  point  of  law.  a  new  t  rial  .hould  not  be  «™°''?  ""I"" 
Ibe  objection  wa.  taken  al  the  trial :  floe  d.  Strickland  v.  Strickland,  H 
C.  B.  725. 

Aa  to  ■ritini  naide  a  Judfmcnt  on  the  (round  that  It  wa«  .*- 
talned  by  fraud,  trt  Re  Nerilch  v.  Marka,  31  O.  B.  «n. 

I_,nM>  ll«Ba»lt.— Wbere  a  nonauit  la  aet  aalde  In  a  ca«e  triid 
by  a  Jury,  tbe  defendant  li  entitled  lo  a  new  trial  for  the  purpoae  of 
eallinit  evidence;  but  where  the  action  la  tried  by  a  Judite,  he  1.  not  .o 
enlltled,  and  the  Judae  may  enter  Jodmnent  under  .ab-a«11on  (31  npri: 
for  the  plaintlll:  Macdonald  v.  Wortbiniton,  7  A.  B.  531. 

A  nonauit  may  be  ordere.1  in  a  Jury  caae:  a.  144,  and  notea  thereto; 
ulao  notea  to  aa.  IH  and  105. 

Vardlot  As>Uat  Brldam...— Wbere  there  la  evidence  upon  whirl, 
tbe  Jury  mlahl  reaaonabiy  8nd  the  veniict,  a  new  trial  will  not  he 
iranled ;  Weba.er  v.  Friedeber,,  17  Q.  B.  D.  ™J  M"?<»^'°  "i^^K 
V  Wriaht.  11  App.  Caa.  152:  Jone.  v.  Spencer.  .0  I,.  T.  53(1;  CommJ* 
.ionen,  o  Ballway.  v.  Brown,  13  App.  Ca..  133;  Pbllllp.  .s  Marlta,  1.. 
APP™..  103;  .«  Grieve  v.  Mol«.n.  Bank,  8  O.  B.  If.  M*'™'"-"";. 
fiamiltou  I'.  *  I..  Socy.,  10  A.  B.  010 :  Heintaman  v.  (^^r.ham  15  O.  R 
137;  Ferrand  v.  BinaUy,  S  T.  I..  B.  70:  Beckett  v.  (..  T.  By.  Lo  Ijl 
A.  B.  184;  I^  V.  Elwoo.1,  14  A.  B.  40B  :Bn.b.n.  ^Martin,  WW. 
A.  C.  240;  Auatrallan  Newapaper  Co.  v.  Bennett,  1894,  A.  C.  at. 
Jackson  V.  O.  T.  B.,  2  .>.  I,.  B.  (BO;  32  S,  C.  B.  24.1. 

Where  the  credibility  of  a  wUne™  wa.  l.ft  to  a  jury  and  thry  foim.l 
a  veniict  aitalnat  hia  evidence,  although  hi.  cr«llt  ha.1  not  been  m. 
peached  by  an,  evidence,  a  new  trial  wa«  refu»ed;  Uce,  y. JSoireBl*.. 
3  Dow!  tW  A  new  trial  .houH  not  be  framed  merely  becau,e  t . 
judK   is  di«.alUfied   with  the  veidlct :   Solomon   v.   Bitton,  8  g.   B.  D 
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^li;i 


"  U  B.  U  rj.1        ■  ■  ^    "■  •"'  ■  ""-I  -"•  W-'-l-r  V.  Kri"l"b,r,, 

I;«1T  nianlrml,  „,«  p..ii.fcl~'*i"!M  .?*',*'"  ""  •""'"I  "hire  llir  Jurj 
damap.:  Mntjo  ,.  Col..,   :;i   .     Tl-.s    i  ,V  ■■Mllu™.  of  (b. 


i;ui.ii« .iM,o, will,.  ,.*,,,; ;i' 

Ml  M™i.  ,.  t„r,„.  ,',,'■'    n 


!■"    i-ranlMl  arr  fxt-nwirr. 

''  th*  conHMtt  of  tbp 

'li       Uwt'H.  12  Q.  B.  D. 

■   irran  r.  Urand  Trunk 

'  't/.  Co.,  at  o.  n.  411: 


••I._p.  8741  b«  ■!«',.„„„','"„'':',;,■  '  ,'.'  -•^•'^  ■"•■'.In.  .,  M^k.u 
™ W  by  th.  H„„«.  „,  ,  ,  „„  i  '  '"  '■;..•"""'«"■<  have  b^u  orer. 
anl«.  bon   p.„,„  „„^,.;/    ;;_    >^l         ^^..t■.  lll«i.  a.  C.  Hill  ,„d 

*'"•"■  ""  vertlot  l>  rlchl  .  ,  ,  ,„    ,|,'.„ '■"'"7   "".nunf..      Bui 

R».  Co.,  <l  o.  W.  n.  JS7      I  '  J"  *„:  ■■  "'""  ■  »'"*lp,  T,  (Jranil  Trunk 

■>.  a.  «„  Mccuiiouihij;  S;™;":^ro.  n.'^s'r.ot"'  "''""••°"'  --' 

liroi-rlj,  pm«.i,llii|,  ,„d  provin,  hi!  ™L  ..■"''  """"  >"««nll«>»  for 
t.ontr.„  ,„  e.p«„.,l„„.  „  °^?7;,,7  °°  '^'  .round  of  tw.lmou,  Mn, 

V.  <lart.l,Wf.  23  U.  C.  H  im  Ch.L  I!'  '  ."  '  ' '  "•  "":  'JviimtOD. 
Hawkln..  14  P.  D  500  T^l^i;  t''  ""'''".  24  C.  p.  rA:  Rid".  , 
'■  Grand  Truuk  n,.Ta  L  R  42,1-  ''nT'  ="  '-  '.■,"■  ''■  2»»^  RuakU 

Thorp,,.  s„|,S„S/yD  4  1,  M.  -"taamlall,   ™,: 

hue  It  »..^Th™'',h"?'irTj?'"*rt\S^,'"'""''  '"  '  -"  ">" 
".irt  or  jury  „„  ,t,  trial:  Mayv    L^a    104  .'  .^-m  ''°'  '*'"«  "-o 
Synod  V.  n,  Blaniilerf.  10  P   R   n     !„?•     ^  ''.J-  Ni-wapopor.  .WT; 
Row.  V.  Th,  .i.  T,  I  J    Co.,  1.1  C    P    ;«°°,^^'""""-  ="  '-  T-  "1 
(on,  22  A.  R,  til.  '"■nmn,  j  o.  R.  ,T!«.  ,„  Trumble  v.  Hor- 

Will  S"Via\Tedt"l':«"o;rd"3''.\';r ''"'^  ■.??'  ■  ■""-"•  "•""'• 

TK- #      L       ..         '"^"""  trial,  AnUpMoD  v.  Tiioiaii    ."ifl  r     t    tii 

..a  ^h^/^r.k:;t7o„"!d"".irz.ri:L""-  r-r  --•"  ™^".--: 

•hould  b.  abowni  ;i...  R,,.°  V   Tb^  o  ^''^'T'  :^'  ""  '""""  "'•' 

Downoy  V.  Pattrraon,  .T?tT  c    ,T   Bl^.   n"-  "?■  '^""  *"  f'-  •'■  •'^: 

•X'  II.  I,.  K.   513;   Howarth   v.   M<^3„j,„,  33  o. 
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aw.  US.    R.  31N1;  null  that  it  l»  not  merely  corroborative  of  tbot  given  nt  the 
trial:  Trumble  v.  Uorton,  22  A.  R.   51. 

There  thouW  be  »n  affidavit  ahowinit  a  Ifood  cauae  ot  action,  or 
defence  on  the  merits,  which  can  be  auatalned  on  a  new  trial,  and  atatlng 
the  uronnda  for  the  aiiplicHtion -.  Moore  v  Hick..  0  U  C.  R.  2. ;  Moore 
V  Gurney  22  II.  C  R.  200;  Dow  v.  Dickenaon.  W.  N.  (IfSl),  6^. 
Where  the  action  Is  ot  a  penal  character,  the  court  wUl  not  nant  the 
nlaintUt  a  new  trial  except  on  account  of  a  mistake  or  misdirection  ot 
the  judje:  Stinaon  v.  Scollick.  2  O.  S.  217:  Root  V  Woodward,  1 
II  C  R  311  ■  or  that  the  verdict  la  in  contravention  of  law :  Atty.-Uen. 
vRosera,  11  M.  &  W.  070.  The  court  will  rarely  iraot  a  new  trial 
where  an  l««ue  oharnlni  a  party  with  a  criminal  olfence  la  found  in  hi. 
favor:  Gould  v.  Britiah  Am.  Aa..  Co..  27  V.  C.  R.  473;  but  eee  McMillan 
V.  Gore  Diet.  M.  P.  Ins.  Co.,  21  C.  P.  123. 

Where  the  jury  answered  nil  the  Queations  aobmilted  by  the  Judge, 
but  their  lindiupi  were  inaullicient  to  justify  a  verdict  for  either  iiarty. 
a  new  trial  was  ordered,  each  party  to  bear  his  own  costs  of  appeal  and 
new  trial;  Fradenbursh  v.  Haskins,  12  A.  R.  OT :  Manitoba  Free  Press 
Co  v  Martin,  21  S.  C.  R.  51S:  Canadian  Pacific  Ry.  Co.  v.  Cobban,  22 
B  C  R  132 ;  Cowans  v  Marahall,  28  S.  C.  R.  101 ;  eee  also  St.  Denis 
v.  Bauer,  13  O.  R.  41 ;  16  A.  R.  387. 

ma«omd»ot.— Attempting  to  diaauade  a  wllneaa  from  givini  evl. 
Jence  Is  aoch  misconduct  on  the  part  of  a  Juror  as  would  Justify  the 
granting  of  a  new  tiial:  Laughlin  v.  Harvey,  24  A.  R.  438. 

Miscondlict  on  the  p»  •  o.  the  jury  must  be  "such  aa  to  satisfy  the 
court  that  the  verdict  i.as  ;,.en  determined  on  without  that  grave  and 
serious  deliberation,  that  right  eierciae  of  judgment,  and  that  total 
ab«?ncc  from  all  partiality,  so  necessary  to  the  proper  eiecution  of  the 
important  duties  of  jurymen ;"  see  Chitty's  Archibald,  14tb  ed.   |37. 

Where  the  plaintiff  was  proved  to  have  conversed  with  members  of 
the  jury,  and  either  personally,  or  by  another  In  his  interest.  treat«l 
them  to  drink,  a  new  trial  was  ordered  ;  Stewart  v.  Woolman,  26  O.  K. 
714  ■  see  also  TIlTany  v.  McNee,  24  O.  R.  B51. 

And  where  handbills  reflecting  on  the  pialnliCs  character  were  dis- 
tribute.1  In  court  ami  shown  to  the  jury  on  the  da,  of  the  trial,  u  new 
rial  was  ordered,  though  the  defendant  denied  all  knowledge  of  the  hand- 
bills; Coster  V.  Merest,  7  Moo.  87:  but  the  circulation  amongst  the  juror, 
of  a  newspaper  containing  comments  calculated  to  prejudice  the  fair 
trial  ot  the  action,  waa  held  not  to  be  a  ground  for  a  new  trial  .hen  th. 
nanlea  had  kno-,Jedge  ot  the  tact  and  did  not  object  at  the  trial ;  Tlltany 
V  McNee  24  O.  R.  561.  If  one  side  is  taken  by  surprise  by  a  fraudu- 
lent trick  on  the  part  of  the  other  aide  a  new  (rial  will  be  granted : 
Anderson  v.  George,  1  Burr.  3.53:  Hewlett  v.  Cruchley.  B  Tauut.  2... 

An  appeal  by  counsel  to  the  local  prejudice,  of  the  jlii7  wa..  held  to 
be  a  ground  for  a  new  trial:  per  Robertson.  J..  Forwood  V  City  o 
Toronto,  22  O.  R.  362:  hut  «;lien  that  ""J"''™  "p"  Rv  Co  24  O  R 
trial  a  new  trial  was  refused:  Sornberger  v.  The  C  P.  Ry.  Co.,  24  O.  K 
2<a.     See  also  Be  Nerlick  v.   Marks.  31  O.  U.  677. 

The  tact  that  one  ot  the  partiea  baa  been  denied  his  right  of  clinl- 
lenge  under  section  1.17.  pott,  which  allows  two  peremptory  <'J»  f"|'; 
to  each  party  in  divisbm  court  cases  (instead  ot  four  such  challenges 
Luow'l  in  «her  court.),  and  which  allow,  also  that  either  part.v  may 
challenge  any  juror  tor  cause;  or  that  he  was  allowed  in  spite  of 
protest  more  clialleuges  than  he  was  cntitlcl  t...  is  a  groun.l  for  ne. 
trial ;   F-mpey   v.   Corscnlle  ,,  24   O.  R.  65S. 
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Ibe  «"«tion"derrmVn'^  hy'"  cm'  '/|L^''  ""''■'■  I"  ""t  ■ ™1.-1  fr„i„.  »«,.  las. 

unlc.    the  J„dge  otherwise  ordM-TBalc  M  TJ','™  ''°         "">'"""»"■ 

504      Instead   ot  srantlni   o   new    SJ  ,1'  ??"'  '^''-  ">  Q-  B.  D. 

•iT  ■','•  "  '«  '"bmitted  that  on  L  L^  '?'ered  Bceorttoglj:  .. 
the  ,n,lK  ennnot  enter  i,  juSentMh  »''?''™"''"  '"<■  »  new  frini 
«,.n  ed  for  ..the  trial.  nnde^SliS'YM'M';  1°  "°"-.™"  »'"'■"  ""» 
"f  the  jury  who  tried  the  case-  unl™, Vh„  i  J'  "'"'°"  ""'  «'"''n« 
n  nnawer  ,„  ,„e8tlon.  of  fnet  itatedio  rt  T  "'  "">  '"'^  ^-<-' 

n  which  ca,e  he  could  enter  auch  H,,?.  ^  ""''"  "^''""'  "<  <2). 
in  hi.  opinion  may  be  pro™r"  ^144  ^,7^, '"""  """  ""»»"»  »« 
may  reconalder  on  the  nDDlic.Vion  f  '.I''  '^*'  '"''  *''''>''■  "Pinion  he 
-eotion  123  (3).  there  w3da"n°e^";  'V'^ '''?'■    "otwitLtandin, 

m  ''?^",>  °°,  "■'  ,°Pl'l"-«tion  fo  a  nTw  tri.ni'."'^  """"«"  ">■"""  '° 
(1)  To  dlsmias  the  application-  mZ  IV.  °  "  '"'"  "'<'■  namely: 
«  new  trial.  The  j„d,n,™t  en'tei^d  ™  2'  "  ,r""""-  '»>  ">  ■"rec 
b.  altered.  But  at  the  trio  he  ra,  Z™.'"^';'  °'  "">  '"'^  ™nnot 
evidence,    whether  there  i.    n  law  ant  e^S    *■'  °"""  *""■'"«  ■>'"<!  the 

;-ST-KTs.^";i-5--~:::^::::air:, 

"^'^;7tt^'t"r3icr;;~r"-^^^^^^^^ 

«i«:  Groom  v.  Shnter!^^  LT   Sh"  ^J"""'™'  'o  an  un.nlmon,  re"' 
on  a  motion  for  a  new  trl«  '  „„  A  nonsnit  nhonld  not  be  itranled 

™,d  have  been  o°  rrb.r!,'n  e°n°dmen't"  Cltre':."  S  "'""«"'  "'  '"''^ 
Mctoria  Corporation  v.  Patteraon,  im  a'c.  eis  '      '^^  "'  •''""■ 

•ppll^rb'e'^f',"'^"  "lH,*,?.^;"""?'.  "  ■*PPU.«tlo»._If  the 
..rm,  lmpo,ed  by  the' idie.  heTrXe:dT„'^"?„'"l'  ">  ™"P''  '"b  !b» 
tlnued  a,  ,f  no  pplic.,i„„  ^.,  heSr:::'deTK'n"le"S  7f','  """  "^  '"'"• 
or  at^^'o'cJ"  o^LrtCTr  XHf^lZ'Z^' '''  -"  ^'"o-  of  ,he  conrt 
.mperatirc  on  the  jndae  "oTear  ,heT/r,l,  T'"';  "'"'  "^  '"'■  "  ■» 
a  mandamn,  may  iZ„  VZ  ,bon?d  ^  "°  .'"'  °  ""'■  """■  "-t 
Pnrtinhar,  1,5  c.  L.  T  lO)  ■??,„  I^  ■"''"*  'o  do  »,:  !V[„„re  v 
ha.  been  ,i„n  .honld  mmedh  cir.Zr  "re"n  T"  '"""'  ""  """"™' 
take  out  an  appointment  if  he  want,  ^hn?'']?"  '"  *'"■  "PI'li™tion 
»peedil.r.  The  deci,io„  „f  the  j,,™  JhaH  t  d  T  ",'""  •""^''  "' 
transmitted  to  him  bv  mnil  „„  i  ,  .  ^  'ioH'ered  to  tlie  clerk  or 
thereof  by  mail  T  ottr.  I  t  and  if"1  ■  V"    """"•   "'"  """'"» 

-ball  be  tried  at  the  ne«  ,Ttt?n,  „f  the  "  T"'  ^  '"""■"■  ""'  -'"t 
otherw,.e  order:  Hole  «."(e  TheU Mc  k""',  ""  "■"  ""■  ''"'"•  »!'»" 
"honld  b,  reristeredr  Rnlt'  7S.  ''■''  ""■  "'"'■I'  "  «""  f""  ni.ii! 

Form  of  clerk's  notice.  Xo.   74. 
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are  tntirely  In  hii  juiilclal  UMcrci  uu.  .  ,piai  that  it 

,„  UU  ai^retio.,  M.k.  It  «  ^"'l^'-;/ rr*  trial  tnok  place  b*- 
■ball  take  place  before  a  Jury.  *"""'■, '.^^j  „  j„„  to  try  the  c»«« 
fore  a  jury  or  not;  but  if  either  P"f,/JJ"''„™t°„7/,,,  „„  depo,itin, 
in  the  fimt  in»t«nre  be  will  '«;,™"''"L ',"„'"°' me  foraer  Kule  283 
tbe  nece^ir,  fee.  '»', '""'"""'^^rto  te  bouiSul  wbetber  the  ex- 
(e)  no  expre»ly  provided,  "."ff.""'  "' ,"  ,^1,  againtt  tbe  oppoaite 
pen«..  of  .  iury  in  n  new  '''"'  "'^J'",  j  "  eould  not  be  taied 
Urty.  Formerly  the  law  w..  '^" '"V  Ob,  n  O  R.  015;  but  tbe  act 
againat  the  oppo.ile  P".''*;  "^  '.*""  „  (afierwatd.  incorporated  with 
was  to  amended  by  o I  *„;,  ., '.n  make  the  deposit  required  "  coetn 
™tion  182  of  B.S.O.  c.  flO),  ««  to  "»""'"'"  ',|^  ,.„rja  "coat,  in 
1„  the  c.u«.f    but  in  «te  prj«»t«^ti«"  130    the  wo^._^^_^  ^^^^^^ 

the  cauae"  are  omitteil;  ao  'J" 'f "  '^  „<^pt  in  Ibe  ca»>  of  a  jury 
fatl«r«-^'  '^tir^r  .'r  ^^TZ:..  «.eUre,  .bn.  the  deciaion 
in  Bo  Lewi.  ».  Old,  i.pr«,  would  now  appll. 

184   FxceDt  where  a  new  trial  is  grantetl,  tl.e  issue  of  oxeo,.- 
-rS"  ,  Jllf  noTbe  Alponed  for  more  than  fifty  "ajB  £-, 
Krrre-"  lervi^eof  the  sumron^^ithout  the  cnn.nt of  the  party  entitled 


thjnW 
day.. 


,ervice  of  the  summons  witnou,  "'^     "-:";-    ^„„\f  "the  judf.'.. 
ileht  or  damages  recovered  against  him,  or  any  in 

that  the  cause  of  disability  has  .-on.ed.    10  Ed*.  VU.,  o.       , 
124. 


Hew  Tri«L 


-See  notes  to  section  123. 


K..  -.«  Tj..  «.tj  r^^^  «-j;:  -  r^'z'^^ 
ir?'r:  TT-^  n'-^H^.n^;;;«  ;-„:- -^'T;;;iro;;::uM 

The  service  of  ,b,  "-""°»  "'™'i,:  ;^'4"    v  ^^^.."ion  more  .ban   Mt.v 
r.V."';ror'?ber,e°'y.Tr;U"Ttirsummo„,.  except  ,.,r  cause  p 

iir  tiT   oonaent 

M»tl.l,  I«t--»t.^'-,,der  section  122.  the  iud,e  may  crd.r 
the  ju,i,mcn.  ,0  he  paid  by  '--..Imc.....  ___  _^  ^,,^  .„,,^.. 

Kxeeution  may  he  amended  «.  «•  to  msKc 
ment;  <!ln««  v.  Cameron,  d  O.  R.  il.. 

I,  it  i.  Fr.,«».-Th«t  i.  by  »M.vit  or  affirm.-inn  :  see  note,  ,.■ 
...eti"  "7"  7  and  140.  ...i  R"!™  42-5(1. 

........  «    OtH..    0..«.-From   ••  «^„';--  ™,„f '.'h',  S^;. 

applies  only  .0  cause,  e>..d.«  jrarn.  .h,.h  wool.  P 


TOPTTOXEMEXT   OK    EXECLTIO.V.  j^, 

"Imilar  ca»,.  ™'  "'  '"  ""^  ™'«    "'  ooiistiuction   in 

lUe  juiige  mav  suspend  or  Bt«v  i.io,.i,ti™,     •      i  ■       '  ■  '  ■  '■■  J-  2tM. 

haumins  one.  and  then  levjinrnTOn  it.?^.      ,'"  '"r""""   "!"•  «■ 
V.  Vankoughnet,  1  Cham    H^n  '      '  "'  """"'"  ^  '^°""-  B«"k 

»r  judge  had  n«  „„.  „„„e"  „  dHav  ,  Naln.lr  "''"T"- *""'  •'"■"""•' 
Brown.  »  f.  f.  r,   j   ono.  «'!;  ]    ,.,    "■  !""•  "<'''  "'"''  Freeland   v. 

. .  ^, :  ^„,„„^.i^ie^  ^  .^ru^So^pi'f?.s.i  s 

»Pon  him,  and  he  ,ho,nd  be  .all""  ™ on  ^o  .h„.  "  '"  "'"V-*'!  ""el 
a  stay  In  the  e.eemidn  •  S  re  j  .,^  »ho,-  enu.e  again.!  granting 
.....note,  to  action  „;  l^^J,'^  i.^^^^  L  1.  ei™?  ae^™'" 

prov;^^;r't';:.;"r;d.'°'  "'"•  "--""""■  ->-■  -^^  >.''".  -t^mo 
.•au.i'ii.'id'tte;;:!!;'™,^:,',^  rstr-^rt'-'^-'^""---  -  «>">» 

I.i,er,.«,l,  L.  R.  2  S™,ch  Ap„.  3B7   (7).  '  "'  "^'^   """"  '■ 

APPEALS. 

:;;:::::".■'.;;  e:;k:s,„':!'  ■• ■  •■"« 

(a)   In  an  „c.ti„„  „r  frarnishoo  protwding  where  the  ,„m 
in  thspute  fvccods  $10n,  cM-Iusive  <,f  rosts: 
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(6)  In  iiiterploador  whtTc  tlie  money  or  the  value  of  the 
goods  or  chattels  claimed  or  proceeds  tliereof  ex- 
ceed $100,  or  where  the  damages  claimed  by  or 
awarded  to  either  party  against  the  other  or  against 
a  bailif!  exceeds  the  sum  of  $60; 

(c)  Whore  the  parties  consent  to  an  appeal;  or 

(d)  Where  the  effect  of  the  decision  is  to  determine  that 

any  general  assessment  made  hy  a  mutual  insur- 
ance company  is  invalid;  but  the  company,  unless 
the  Divisional  Court  otherwise  directs,  shall  pay  the 
respondent's  costs  of  the  appeal  between  solicitor 
and  client  on  the  county  court  scale  in  any  event. 
10  Kdw.  yn.,  c.  32,  s.  125. 

Ab  to  Appeals  from  onltTs  transferring  cnses  to  the  Supreme  Court 
o(  Ontario,  mmle  mider  section  69  (1),  see  wb-scction  (2)  of  thiit 
section. 

Appeal. — The  right  o!  appeal  in  any  form  exists  only  when  it  i>< 
given  by  Btatule  either  expressly  or  by  necessary  implication ;  and  the 
proredure  to  be  t-mployed  must  be  laid  down :  R.  v.  Hanson,  4  B.  &  Aid. 
521 :  R.  V.  Stork.  8  A.  &  R.  4()5 ;  U-  v.  IpBwieli  Reo..  8  Dowl.  IffiJ :  Sand- 
bank V.  Staffordshire  Ry..  .T  Q.  B.  D.  4 :  R,  v.  London,  -T.  J..  25  Q.  B.  D. 
at  p.  rWl ;  Superior  v.  Montreal.  3  Can.  Cr.  Cas.  nt  p.  381 ;  R.  v.  Ouimet. 
14  Can.  Cr.  Cas.  at  p.  137.  The  conditions  prescribed  by  the 
statute  must  be  strictly  complied  with  before  the  appellate  court  can 
have  jurisdiction :  R.  v.  .Inseph.  «  Can.  Cr.  Cas.  144 :  R.  v.  McLeod,  r, 
Can.  Cr.  Cas.  23;  R.  v.  The  Dolliver  Mountain  M.  &  M.  Co..  10  C^in. 
Cr  Cas.  405.  The  creaiion  of  a  new  rieht  of  appeal  requires  leBislative 
nuthortty :  Atty.-Oen.  v.  Sillem.  10  I-.  T.  R.  434 :  and  where  that  riaht 
is  BO  conferred  it  is  in  the  absence  oi  any  other  statutory  provision,  the 
only  one  that  can  He  taken:  Tltomas  v.  Hilmer,  4  V.  C.  R.  at  p.  52.S  : 
Pattypiece  v.  Mayrille.  21  C.  P.  310;  He  Newton,  S  Jur.  N.  8.  4SW. 

■vbjeet  to  •eetion  107t  ABMeaient  not  to  Appoal.— Sfo 
notes  to  that  oection.  wliirh  provides  that  tlie  parties  may  agree  not  to 
appeal. 

Wl»o  M«7  Appeal.— Obviously  n  i>arty  to  the  cause  may  appeal. 
The  section  (.354)  in  the  former  Division  Courts  Act  unnecessarily  so 
utated.  That  section  also  nppllwl  to  the  terms  "party  to  the  c«u«e " 
and  "appellant"  the  ilefinitiniis  piv.'n  by  the  County  Courts  Act.  which 
have  also  been  omitted  from  the  present  section. 

The  word  "party"  is  defined  in  the  revised  division  coxm  rales  If- 
mean  "a  party  to  a  suit  or  proceediuR.  and  shall  include  every  person 
served  with  notice  of  or  attendinc  any  proceedinfr,  nlthniieh  not  namwl 
in  the  summons  or  particulars  of  claim:"  Rule  2.  (2>  ;  and  the  Judicfl- 
ture   Act.    R.S.O.    1014,   c.   TiO.   s.    2    (ol.   irives   the   same   definition, 

A  holder  of  a  mechanics'  lien,  notified  to  come  in  and  prove  hLs 
c!.Tim  under  R.S.O.  1RS7.  r.  12r..  ».  2*^,  was  formerly  within  the  riilo. 
hilt  the  divi^-ion  courts  hav.'  no  jurisdiction  in  such  cases  under  the 
present    statute    sovernin?    them:    see    R.S.O,    1914.    ■■.    140.    s.    31. 
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m-r,.lj  .„,ched  ,her.,„;  Sore  ,  Trnl  "h '"",  """",  "  ™""'  "'"'  '" 
l>ro„Bht  into  a  Bar„i,hn,™t  pf,  "cd.'^i  „  .C;^''  "  """  •",''1  'l>«l  »  P".o„ 
attached,  I,  ,  p„„,  „i,l,i,;  «"«  m  "I  „t  , t  roZ".  7'""r"  ',"  "'"  "'"' 

c.  3...  noiv  n.s.o,  1014.  c.  a).  '    °"""  •*'■'■  ns-o. 


therein.      Such  .„  orior  iTl  c™»™ilt  fil*^-  '"  ,"•  *"-•  ""  <■"•"»  '"ert 

scho-,?,-:  AT'n.s.V"ii,T;"i"^";[  "/-.n^ '"°'""-'  '"^'■"'■^  '■•""- 

mJlte  in   the  divi,ioi,  co„rt    ii,  „„  „,  ,i„„  ,''    f"'"'    •"   *='"<>■■    "'    the 

Act.)  ''^'"^  "-   (■*)   of  thp  Division  Courts 

lu  an  action  lo  recovpr  iho  ..-nia-.,    f 

014,  c.  270.  it  i,  provided  in  a    mI,"",!  *'7"™".S'-Iio«1.  .Vet.  U.g.O. 

;•■  an  appeal  -a,  provided" bl  ,hi.  Ac,  ■■b„"n  '^"' !''"'  ""•"■  '""" 
t'xrnn.     It  is  aubmilted  hoiever  thl.'.n  "  ,"'"'"'  "  '"  PtwMcd 

«v«  lablo  in  anch  caaes  nnderihe  KnerJl  T"'  V"  """"""'-""J  be 
niviaion  Tonrt.,  Ac,.  ,.  12.^  in  cl,«  T  .  f """  '"■•  ""'"'"I'  "'  the 
-tcecl..  ,he  mm  of  Jion.      '         """'  '"  »'""'  fl"" 

J:.:'"S^"''  ""•"  'J-  ■■"i.ion  „f  , 


inioiiMt  in  (iispiitc 
iictinp  as   H   persona 


1!>H,  c.  7»,  ..  4;  and  ca;ea  citcS!'  "'    ^-    '' '    "'"'   "«   BS.O. 


^•-  T.  1S4 :  and  see 


Hi  caaes  citcti. 
The  principle  i,  discussed  in  Ke  Rnsh    in  i- 
Holn,es,c,i's  Jodlcure  Ac.  „,,  e-l.   nS.  c/ ,e"      ' 

"hdcrtrn-Li'ri'ir'fJr;:™  „",^,,tr„is'^-''r '---  -  «-■• 

«  «ccn,i„„  of  ,!„,,■:  Levi,  v.  Owen    iSg^l    1  q'^b^j^  "''""*°"'  """« 

FaJer.v"£.i,"sr„:;  ":;;s";r  '^-^  '^  "••  "™™'^  «-^-  ^ 

■Mcrenc:  McColI  v.  Waddell."  o'c.'p   oj^'"',"'    "-,"''"    "'■'"  '"' 
Hie  case  back  ,„  ,he  arbi,ra,or. :  a^cti™    I07.  ''"'''=  """»■  '"'"• 
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35Q  AITEAL— SCJI   IS    DI3PLIE. 

fc  ISB.  It  was  h6ia  that  there  »a«  no  appeal  analinl  a  jllilliiient  ""«*?  ^' 

a  county  court  Jllil«e  /ir«  /»roio  In  onler  to  eiiHxIlle  an  appeal:  Lnap- 
man  v.  Wither.,  W.  N.  (18»7)  23.1. 

No  appeal  will  lie  from  an  order  ot  a  juiide  dlreitlnii  the  cOerk  to 
ilsn  judgment  which,  without  aneh  order,  he  .hould  have  alimed :  Bnrr  \ . 
Uark,  8  C.  U  T.  30:  r>  Man.  I..-  U.  130. 

The  appeal  itlven  here  would  not  apply  to  ottlera  for  committal  under 
aection  191 :  Rackham  v.  Blower..  15  Jur.  7158;  <>peland-Chatter«.l. 
r  .    V.   liudineaa  Syatem.  Co.,  1«  O.  L.  R.  481. 

An  appeal  lies  from  an  oriler  putling  a  d.  -ndant  Into  contempt 
under  i>ectlon  217:  .ee  McOrejor  v.  McDonald.  7  t.  L.  T.  M. 

Inder  the  former  section.  IM  and  l.'«  an  appeal  could  liot  be  takeii 
directlv  from  the  iudue.  di-ci»i"ii  upi>n  the  trial,  but  an  apiibcatiou  h.i.l 
i^fto  tie  made  in  'he  divi.ion  court  tor  a  new  trial,  and  then  there 
could  be  an  appeal  whether  the  new  trial  had  been  wnted  or  retuiKd 
Pole  V.  BrlBht.  l«i>2.  1  Q.  B  <fr^:  C<M  v.  Il.llrfay,  17  0.  I.  T.  .a 
Nort.»  V  Beetle  flrb.  Tr.  IT  I).  I..  R-  413:  but  the  pre.ent  section  1... 
allow,  an  appeal  «n.cl,  "  from  the  de,-i,lon  of  the  judae  "<»'»'•" 
the  trial.  ..r  u,h»i  an  aPpli«ition  for  a  new  trial:  and  .f  a  new  trial  i» 
ItJIntiKl  Iher,.  i.  U"  ap,«..l  oatil  .he  judce  ha»  decHe,!  ike  c.»-  ««a.n 
apon  the  new  trial 

■oai  1b  Dla»»U.— The  •■  -urn  in  di le  upim  <«.•  appeal"    (see 

„1,1  „.,.tio„  1.>I)  was  held  ...  be  .he  amount  .lainml  i.  the  ipartlcutars. 
and  not  tha.  amount  less  Ihe  sum  reeovere.1  at  tke  a.lal :  »'""'  J^ 
Machan.  2S  O.  I(.  .".m.  afflrm.-d  in  appeal  at  v.  «4J :  tlwufh  >»  *""'■ 
mining  Ihe  •  amount  in  .onlrover.y  "  on  an  apical  in  a  li«h  '™^ J^"' 
from  the  divisional  courl  .o  the  court  of  api-al.  Ihe  """".re";"";!!  «.  lU. 
„eti.m.  u..t  the  amount  claime,!  by  the  plmutilT.  .lecitle.  tke  ri|*t  of 
Jppeai:  see  Allan  v.  Prn...  13  A,  C.  7K0:  Hunt  v.  Taphn.  34  S.  <  .  U. 

■  But  the  ab..ve  .ases  were  consid.r.-d  In  Ijml-'rt  >'  ''!"'•  '"■  '.;  "; 
130.  In  which  it  was  held  that  upon  an  appeal  l»  '»','"'™?r'  '',' , 
amount  in  dispute  ,.p«u  the  appe,.l  "  under  the  then  ";'>'""  >^..*^' «' 

be  under.too.1  a.  the  am, t  n.covere<l  and  not  the  »""".■■•  •''"J^." 

the  plaintiff,  the  court  di.fl«(ui.hin»  the  ca«-  fn.m  f''"'  ^  ^•^"'• 
„.r«  on  the  itroun.i.  that  the  fcitter  c.s,.  wn«  .in  appeal  by  the  plain<'lf. 
"ho  c  aTmed  $10«  ami  Interest,  but  had  been  allowed  m  onl.v  and  1 1., 
the  »3.'-.  allow,..!  was  as  much  in  dispute  up,m  the  appi-al  as  the  amoii... 
m,t  Sow  I  but' hat  «l.ere  the  «p,»..l  was  by  the  d..fcnda,,t  the  e_,pr,..- 
In  "the  amount  in  dispute  .f,  (»c  app.;!'  uece»,ari  y  ■"'?"«!' 
rn,  the  ilefendant  would  have  to  pay  under  tlic  ,ud,mcnt  .n  the  dii. 
sion  curt  and  n..t  the  amount  of  the  plaintilT.  claim. 

The  pre«.nt  .eetion  12.'i  e„-lude,  the  ,ord«  .•;  i*""  'l""  """-"J  '";■'' 
the  probable  iiltention  of  aivin,  an  appesl  to  either  'h'  P^'"  '»  »'  ^  _ 
feodant  where  the  oriiAaoI  cloita  in  tb.'  atli<m  is  ..ver  1100.  the  wr..- 
.'amount  in',..e»tio„"  bein,  considered  to  mean  the  amount  in  quest 
in  ihf  action  and  not  apon  the  apprnt. 

The   fact    .ha.    the    sum     in    ,iues.i.m     with     interest    .,.b».nuenll.- 
accn^cd!  ext^lls  f  100.  will  not  live  a  riH,.  -"  appeal :  F««er  ,.  E...or.v 

"  'The  tact  that  prohibition  may  !«■  Ernnted  does  n,^  "••fe-arily  d. 
prive  a  pariy  o?  hi.'^riah.  to  apis-al:  ««""«^ '■  T"'  Turk.sh  flr-r,... 
l-o     47  W.  R.  511;  Be  Rochon,  31  <>    R.  122 

'  The  provisions  of  the  Enitlish  f.K.My  Toiirt  Art  are  different  fro. 
,hose  o?  This  Ac.      I-nder  the  F.nltlish  *-.  an  ap,K.I  cannot   be  t,.l< 
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fp^°-d"""r°°",„°'  „'„";"  ,'h';  iri'^rissJ'""""'."" "'  "-J-""- "'  •«■  '•»■ 

m«t„.r.  Hi,  d„i.ion  upon  ,be  rrtn    ■Sifhl""„''r'"'°,"  '"  ""■  »'"""  "■• 
burd  Hank,  l   E,.  i,    404     nn.l     „         .  '  ^  "■''•■""I:  C(.u.ln.  v.  Lo.n- 

Inv.   f,,.,   4    e.    ,,    I,  ';  p ''"'"  "'"«     "bodes   v.  LIvitikh,!  Cora 

«n.i.b  V.  linker,  ikll    A    <■    S"  "^    """'""'■•    "   Q-    "     l>.    .■«."■ 

prevent  fresh  eviden<e  taini!  liven   .,   ,1,!;  '""  '"'"'  »"tbt  10  l,e  ,„ken  i„ 
Pra«.o.,„  n  ne„  •riauTc^Tl^Jc-rZll^'Zl'  T^!,,"'"""''  "'"  '■«°"" 

.re.i  V.  I^raoine,  ,a  «.  C.  K.  .m'S  JL^ 'ue,!';,,-;?;,';    ""•  "'    ■^■""■ 

from'^;?"  s'„^3r!,"«^7u:,;lrr.',^^^^^  !""«■',"  -"■"' ""  '""■•■■ 

defendant  In  „  divi,i„„  c,n,rt  suit  ,1,7^,  TIT  '  "I''  "°  """'"»»«f'il 

-nil  ^^:':„rs'r^;:7i;3"-^ir^^^x:,';:;-  ^:^: 

riltht  t„  appeal  dew,  d ',,,„',  ■'7';"'  P'ovi'lon  under  ».o.ion  VS..     The 

Case.   Wheeler  v.  (libh    s  S    r  \    J/^iV   ^""''  ""•""°  Kl-«i»" 
W;  Johnson  v.   IVtrol™    iVp   B    ■«■■    'n?"""    '•   """""«■  -«  <>■    « 

v^^ic^-S-Vj^'S:^*-  S^^k-^;!;  i;.t7"Wf  Lit 
r..a,„lii™;™;;::^;''';i/;-,x'' .»"V'"-r'°"-'  "-  ""ta-  -b- 

Thomer.  11  A.  B.  IllTVie,^  v  ],",'''''': J S  '-  T.  207:  Nelson  v 
110;  Inehmnree  v   The  A  i°lr.    ,!  ,'•    "'*"■•'"'>"  %■  fo..  2N  s.  c.  B.  ' 

lri.1  heennse  •■  ,he  ,.I^,' ^t  'ZtZuZ'""  ""  "T"""'  "'  »  ""» 
he  „e„er  prewnderaoee  of  ev^nee  ■■     n™  ^",'  °"  ''"""'  "I"'""' 

indemen,  „f  ,he  eonrl  -.1,1  ■  ••  The  d^lslon  ■  '7'  T''-  '"  "-""rin«  ,he 
-"■"•tly  speakin.,  and  eerl.  nlv  d^^'n"  T"  r'  ''"  ■'°'"  "'  ""■  '»»■■ 
»nn.e,l  before  ns.  We  ihink  ,e  sT.nH  „  ^  ^"^  "'ll'""'!'"-"'  »hieh  were 
»  deeision  of  a  j„d„,  of  a  e„„n„  ™  r,  "  ""  .'f^'  '»  O"  «PP'«1  from 
'".ly  an  e.er,.|»e  of  dlseillon  t  ^^l ,""  ".  "?""  "k-  this  whieh  i,  ,„ 
»nd  -een  and  heanl  the  .itnes^;    i°  1,7  I'"'  '"^"'''"'  "'  '>"  ""^- 

M      T,  11   p.   K.  477,  ■  "   **-  '  •  "■  ill  ;  but  we  R,  ,, 
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Me.  lU.  But  ll  w«i  il«iil«l  in  OHM  v.  8e«,r«iii,  10  O.  I-.  R.  •!  I>.  SS8.  bJ 

the  Court  o(  App»«l.  that  in  apii«l  llm  "  wh™  tb<  (llncrelloB  hi.  bwn 
Merclnd  upon  •n  »pron«>u«  prluclplt  or  upon  a  mltapprehraiion  «  ibe 
t«cl« :  In  olhor  wonlt  whf r«  there  hen  hmi  no  real  eierclte  of  judicial 
illpcretioD." 

Inon  the  prlncilile  laid  down  In  thii.  oaee.  In  which  the  appeal  wa» 
allowed  upon  a  quotlon  o(  cMt.  which  were  In  the  dlicretlon  ot  'lie 
ludic  (a«  in  the  divleion  court  under  aectlon  170),  an  appeal  will  lie 
oon  >uch  quctlon  in  a  caec  In  which  the  lUblect  matter  of  Ihe  lult 
«oml.  «100,  and  the  jndae  at  the  trial  procoeda  opon  an  erroneoo. 
principle  a.  to  coat.:  .ee  Goodman  ,.  Blake,  1ft  Q.  B.  D  H;  Metropo  - 
tan  Aaylum  Dist.  v.  Hill,  S  A.  C.  6S2:  Wam.Jey  t.  SmaUwood.  11  A  It. 
4ai|  McCaiLland  «.  Quebec  Fire  In.,  Co..  2.-.  O.  R.  330:  "o  where  the 
iiidie  aet»  on  Ihe  a»»uniplion  that  hi»  discretion  !•  e«ciu.ifd  :  Bew  v 
Bew.  ISOI).  2  Ch.  467.  See  al.o  Knlckerliocker  t.  Rata.  18  l.  IT  1»1 : 
Archibald  V.  del.i.le,  25  S.  C.  R.  1:  Campbell  ».  Whohr.  17  P.  R  2Wi, 
where  il  wn.  held  thai  the  court  would  not  interfere  with  an  onler  n» 
to  co.l.  nnlcM  the  judce  ncleil  in  error  a>  lo  the  law  or  the  fact«.  Ih- 
oaaee  are  fully  cit»l  in  Holme.te<i'i  Judicature  Act,  4tli  e<i..  p.  20.1.  lb. 
following  additional  cii.es  alio  illoatrate  the  propo.ill,.ii  stilted.  n«  t.. 
appeal,  from  matter,  jencrall,  which  are  In  the  Judicial  diacrction  ,1 
th-rjudie;  Goldio,  v.  Wharton.  1  «i.  B.  U.  374;  Werton  ';■  R«l«'». 
■1  Cli  I*  .ISO-  Hnggona  v.  Tweed,  10  fh.  11.  380;  Ormcrod  v.  Toil 
morilcn.  S  Q.  B.  !».  «64;  Swindell  v.  Birmingham  Syndicate.  3  Hi. 
I>.    127'. 

rpon  an  appeal  from  the  deci.ion  of  u  .oumy  ronrt  in  England,  111 
an  action  for  dilapidation.,  the  case,  without  »,vlng  whet  the  cvideoc.^ 
itlven  was.  .tated  that  the  Judf  ■  told  iV  jury 
action  for  Kood.  .old  and  delivered,  and  tfcal 


hat  it  was  not  like  an 
.....  the  plainlilT  mittht  rest  upon 
iencral  evitience  In  support  of  hi.  p«nvu»a«  -t  >l<-"»iid.  without  provini,- 
^■ery  item,  e.pccially  a,  the  jury  had  •■''^^X'\r?'"\";J'^Lti 
partlcuUtr.  in  their  hand.,  and  therefore  WO.M  W  ab.e  to  judge  whelhe 
Imd  to  what  ejtent  Ihc  plainlilt  had  made  out  hi.  ca,e.  The  couH 
riirectwl  a  now  iriiil :  Smith  y.  llouitins.  HI  C.  B.  31. 

Imdcmant  Im  Appeal. --Scc.ion  12S  tl)  ;„ovi,lo,  that  the  divi 
.ionBlTmirt  may  di.mi««  the  appeal  or  e;ve  any  i„ditm' u  :i ml  make  ani 
.inler  which  ought  to  havo  bi-cn  made,  or  grant  a  11.  w  triel.  or  Jiv.- 
.u.h  order  or  direction  to  the  court  below  louchlng  the  deci.iou  or  jodit- 
meul  to  be  given  in  the  matter  as  the  law  re<|uire»:  and  upon  neeipt  ot 
-uch  order,  direction  and  cerlificale  the  court  below  shall  proceed  ... 
acconlance  iherewith. 

Where  n  case  has  h..en  tried  by  a  jury,  il  there  i.  any  evidence  1,> 

which  the  vertlict  cnn  reasonably  be  snpported.  tli,-  .1  eanm.t.  it    .- 

submitted,  do  anything  hnt  itrant  a  ne,  trial  and  ■,»"''"■""•  ?.;;' 
iudsment  for  the  appellant:  .To...  v.  Adams.  20  I..  J.  Q.  B.  ™  ,  (-O"' 
neelicut  Life  Ins.  Co.  v.  Moo...  n  A.  C.  (H4 :  Toulmin  v.  Miller.  13 
\  f'  746  and  note,  to  .~^n.  105  and  123.  An  appidlant  c.-,rt 
.'....rcise.  dilfcre  -  function,  in  dealing  with  cnwa  trini  withont  n  )iir> 
.ind  those  tried  with  a  piry.  In  the  former,  the  "T"^."'™"  I' 
same  jurisdiction  over  the  fact.  a.  the  tr«l  joilge ;  In  the  >•«"■; 
court  cannot  be  aubstituted  for  the  jury:  Tho-nls  Ins.  I  o.  .  Mel... 
IS  S.  r.  R.  61,  T3. 

Th..  Knirli.h  <>r.l.r  I.VIIl..  r.  4.  applyiM  to  the  conrt  of  appctil 
dlJer,  from  the  al-ive  secllon  12X  (11  in  that  the  former  includes  .. 
J'^„"  „    °  ,  :.    ,   loa  (1).  that  ihe  "court  of  appeal  .hall  have  power  to 
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with   th,.   riKlie   ,0  ,rl»l  bv  jurv      See  So  Yortihr    i  ''>.,'°  ^'l."" 
V.  MorCr,  »  Q.  B.  D.  ,^.7;  ,0  A.  C.  1 ;  Wadd^lP.  "n^.k;*?!  u?c"*D 

-ti-r       1      ™       ^  (  n.  till  ,  »  ha]]on<>r  v.  F^bo.  1  O    /    R  9ft9   99  a   n   d 

•■r  a  r,.-,!.n,r;!i  "I'^^r,',."  rp".K"'"  "^ ""-  -*  "■•  <»"''■•  -  '"- 

ni»o„.  20  S.  C.    R.   XT;    Mo„tr.,l    ,;™  ?„,'«,,  ""^.l"::'"""   '■ 

ITS:  Whit^  V  Smith  "«  \  i  K  "  .  ■  I,,,  '■•;"•■"'  =«  '^  f"  R. 
:S0  R  242-  4*1  <■  P  -im  :.  K«i»'ille  v  Th.  .-,  T  Hr.  Co.. 
-  ■  »  .  It   ^^.  .1)  N.  <  .  R   aw,  ami  rii>~  t|i»-,  cltwl. 

D,r.~2:i 


8S4 


•M.tW. 


PBlSCIHtBI   or    APPEAL. 
Hut  u  .piKlUle  conn  m.y  liraw  ln«wt.c«i  .<!.«»  lo  tkMi.  ol  Ihj 

Sj- ,.,.  o  ST  g.  r  n.  374:  Il.mllloD  M.nuf.cturln,  C«  t,  Vic.otli 
?.?mter  Co..  1«  C.  U  T.  200.    And  11  .  .uffid^tl,  cl«r  ».-  I-  m'*'  °»' 

Brillfb  lud  Metcantlle  Id..  Co.  v.  Tonrvlllf,  25  8.  C.  B.  li.. 

Til.  gupnme  Cour.  h..  .lnio.<  alw.r.  r.fu.«l  to  '"'"''"''''J, '^' 
,.rilc°o(  .  jurj  .h™  thero  ...  .D7  .Tld.no.  to  w.rr»nt  >  "J  I»;''»°: 
UrlT  wh.n  Uc  «ndln,  of  ll,o  Jurjr  h«.  b..o  immird  by  th.  dk  .lon.l 
court  .ndtbe  r..nn  of  .vvfl:  Orind  Trnnk  Rj.  Co.  ».  RllnTlllf,  211 
B  C  R  2Ml  .fflrmm,  2.?  A.  R.  242:  but  .h.n  It  .>.p..t.  lb..  .  no« 
lnj,..tl"    h».  b, ^.UmM  to  tb.  .pp.ll.nt.  and  '^";  ''  "''J'"'*, 

botb  oourt.  b.low  .ril  b.  r,T.r.fd  on  .pp..!:  CUy  of  M°°  T*'  ••  VJ 
dipui.  29  S.  C.  R.  810:  Hamilton  M.naf.otiiring  Co.  v.  VIclorl.  l.i.oiwr 
Co..  in  C.  I,.  T.  200.  , .      .,  J 

Tb.  court  may  .1*.  i.ke  <,i.™iioni  of  fact  Into  ™"l'l'"''''°-  '"J 
It  It  clrarly  appear,  that  tber.  b..  b..n  »n  .rror  n  the  .dmlMlon  or 
.ppreciatloi;  of  tb.  .vM-nc.  by  tb.  court  ^'"w.  ""  ■'^"»"  °»'  " 
rcver».l  or  v.riml ;  Lcfountaln  v.  BMudoin.  28  S.  C.  U.  8». 

Tb.  apppllal.  court  will  not  Inlrrfcr.  witb  the  •"•°"°<''' "■•"""• 
.«i««d  by  tb.  iudgmcn,  appeals!  from,  If  tb.r,  I.  ''J"^^  '^^  , , 
nor.  If  Montreal  0.«  Co.  V.  S..  Laurent.  2B  S.  C.  R.  nn.  in.  i^iij  .ii 
E  Henri  .St  Ijiurent,  2fl  8.  C.  R.  1T«.  Nor  will  .ocb  «"".«'"• 
fiecf  o  m.r.  tlchnlcal  ,rou=d.  of  appeal  .pln.t  the  «"  <■• -J^^'J'^' 
ha.  been  no  -urpri.e  or  di.advautaite  to  the  appellant:  Oorman  ^.  Dixon, 
26  S.  C.  B.  87.  ,  , 

In  a  c».  tried  wl.hout  a  Jury.  If  evidence  ba.  been  tal>3''y 
admitted,  the  appellate  court  may  yet  reject  It  and  m.lDt.ln  lUh.  ..rdict 
'fTberem.inlnfVTld.nce  warrant.  It :  M.rrltt  t.  H.p.n.t.11.  26  8.  C.  R. 

'"a  ourely  technical  objection  to  .  party',  rliht  of  action  which  bad 
nofbSen  madr?n  S.  coirt  below,  and  could  h.«  ^«°  ""X'^Ul  J' 
iould  not.  I.  i.  .ubmltt«J.  be  entertained  In  ^l^^-.^'^ji^SL^ 
Fann  7  Moo  P.  C.  81;  Kay  v.  Mandiall,  8  0.  *  V.  MB,  Mioiano 
iaSSk.  Co.  V.  Chamber..  L.  R.  4  Cb.  at  p.  400.  per  Selwyn  LjJ^; 
M.c5ouwill  V.  Knl,ht.  14  App.  C.  194;  P«>«'°'  '^  P"'";  "  i^*^, 
L  R  "S-  H  T.  roirier.  19  C.  I,.  T.  378;  nor  a  point  a.  to  which  It 
inot  c?.'r  beyond  doubi  that  the  fact..  If  '""»  ""'""'"t*!^'"  •°^- 
™n  it:  Connecticut  Mutual  Fir.  In..  Co  ,  KaTWiafb,  1^.>-  C- 
Kl-  Flatt  V  Waddell.  18  O.  R.  539:  Victoria  Corporation  v.  Patt.r.on. 
ISd  A  C  eS'  bu  a  .ub.t.nti.1  quction.  upon  the  conatrncUon  of 
JbTdo^ument  o;  upon  tact.  eUber  admitted  or  P^'-f^  ^/°°'>„«'°'^ 
reny,  though  not  fiwd  a.  the  trial  "  °f  '^'  """""o  E  431-  bu. 
mu.l  be  entertained  on  appeal:  Oiay  v.  Riehford.  2  S.  C.  K-  431.  nm 
S  the  appeal  i.  allowed  on  a  point  not  r.l»d  b.lo-.  th.  app.llant  B.y 
be  disallowed  coet.;  Garrett  v.  Robert.,  10  A.  R.  650. 

Where  .be  evidence  .how.  a  total  abwnce  of  foundation  for  th.^ 
conclT.lTal  which  the  Jud.e  ha.  «""«>•  W-^-'"'»°  •»^^.  I^S 
on  .ppe.l :  Briti.h  Indu.try  I..  A...  Co.  y.  W.rd,  1.  C.  B.  644 .  .«ci.eo. 
r.  Chetwynd.  10  C.  L.  T.  34.1. 

An  order  need  not  1«-  form.llr  drawn  up  on  tb.  application  for  n 
newtrialbeforeappe.llni!:BpJone.,  4P.  R.  317.  ,     ^        .         „ 

An  appeal  would  not.  it  1.  .ubmltted,  be  entertained  "»'  ""  'l'' 
ground  o?.Tc  m«lt.  ,>t  th.  P»r.y-.  cn.,o.  but  ..p«n  a  mere  formal  defect 
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lodf  Is  ch.ii,l»rii.  ""  '•""  """I™  "•u.t  b«  nmd,  ,„  , 

Hrt.'^f%p~'.'i/HeUr„7v:wnr„;i  ",°'R'"'„r  ;^  .pp......  or ,.,. 

the  mit  mlilit  t,n  ,„  ij,  „HnT     '  ^-  '■  *•*"■  I""'  l»"'b.v 

p^r~«;rep"s..fvro',r,rn'r'r;„'"  i-'j--  ••-  •■•■i  "" 

"..t  !».  m«,lc  ,„  ,|,n  ,|lvl.l„„  ,.Tr,.   niS        "       .  °  "ni'"™>l"n  ■."•.. 
Q-  ".  LM-;   ^  ni.ir  v.   Al„™,"j5™"''™';;„y-    '■"t.or.l.all,   lm.   1 

tb.  I.ti.l^o"  I*',™?«i',»i;!^7i"  .'^.T'"'"'  ,'';"''■""  '"  h"ll'v.  thn, 
"•nt  to  .n  »pp.„|.  1,  ,.,•,1,1  „'*™™  '-f  ''>■';'''«"  til-  P«rtl™  oo„. 

■n"  .»   th,  .b«rJVf'."^h  pSo":  .'yHr"'*°'"'^'«'"'■^«• 
«  B.  *  Aid.  B3B-  H    r    HnnHnti      ?.'''■.*'"•  "■  '■  Sum,  (J„,  ■) 

b«.l.  ai  U.  c.  R.  584.  '  ^''-  D-  2W :  ,«.  ,1,0  wrcotl  v.  c.mp- 

.H.  o-r. .,  App,:rv:rt:r;LT;:„':r:t"?r„T-i^.''''  -«» '° 
rrc:,.'.TS'°' °' '•"•"" ^-- -  «".To'f''M„ri;7'^,f,: 

V.  Baddeley.  3  E..  D.  49.  ""  ''"P»««.  "'  >>«■  .r>p™i :  Anjell 

the  dam.,™  olafrnT',  /..Jn'oS^Sj!  ?"?»'  '1^","  »"»^  "••  »■><" 
P.rly  or  the  tailiff  e„„d  «80     Th.      ,  "'^"""  ='■'  '■^l-  n«al.,.t  ei,l,„r 


SM 


"Kiocorv  nsowTiaN  mt  omit 

(ANSI  ond  ISO  TEST  CHAHI  N«  J| 


1.0 


I.I 


|u     12.0 


Ml^t^ 


/IPPLED  liVHGE     In, 

'GS3   East   Uai-   St<«) 

Bocfvejl.f.   ttt.   lork        1.609       US* 

[718)   *Bi  -0300-Phon. 

('16)   28a-  59B9  -  Cq. 


356 


CnOSS   At'l-EAL. 


It  is  questionable  whether  appeal  lies  by  consent  In  interpleader 
OTOceediDgs,  unless  the  requirements  of  the  statute  as  to  Talue  or  amount 
aril  ei.mpliecl  with:  see  Collis  v.  Lewis,  20  Q.  B.  D.  20;  Coulson  v. 
Spiers,  0  P.  R.  JOl  ;  Hiinilyii  v,  Betteley.  6  Q.  B.  D.  63. 

"It  is  by  no  melius  clear  that  section  121"  (now  106)  "applies  to 
interpleader:"  per  Osier,  J.A.,  Sullivan  v.  Francis,  18  A.  R.  122.  By 
the  Division  Court  Act,  R.S.O.  1807,  c.  60,  ».  161,  8.-«.  2,  section  121 
(now  106)  waa  made  applicable  to  such  proceedings;  but  section  161 
(2)  is  omitted  from  the  present  statute. 

The  statute  makes  no  provision  (or  appraisement  of  goods  seized  on 
execution,  as  it  does  in  attachment  cases,  under  section  201,  and  the 
question  is,  who  is  to  determint  the  valuj  of  the  goods?  Is  it  the  bailiff 
who  makes  the  seizure,  or  the  judge  who  tries  the  Interpleader  issue,  or 
the  clerk?  The  "value"  is  not  upon  the  goods  that  may  be  seized  or 
otherwise  taken  by  the  bailiff,  but  only  on  those  concerning  which  the 
interpleader  proceedings  are  to  be  had. 

Where  among  the  papers  returned  was  a  list  of  goods  bought  by  the 
claimant  at  an  auction  sale,  it  was  assumed  by  the  appellate  court  that 
the  figures  opposite  to  each  article  represented  the  price;  Sullivan  v. 
Francis,  18  A.  R.  121. 

ProoMda  of  Goods.— There  can  only  be  an  interpleader  in  the 
division  court  for  the  proceeds  of  go^nls.  where  the  claim  is  made  to  such 
proceeds,  and  if  a  claim  is  laid  to  the  goods  seized,  there  could  not. 
without  the  consent  of  parties  be  an  issue  in  respect  of  the  proceeds  of 
them :  Beid  v.  McDonald,  26  C.  P.  147. 

It  is  submitted  t"  t  the  words  "  proceeds,"  as  here  used,  would  mean 
the  jroM  amount  received  by  the  bailiff  on  sale  of  goods.  Wharton  de- 
Snes  the  meaning  of  the  word  to  be  "  the  sum,  amount  or  value  of  goods, 
etc.,  sold  or  converted  into  money."  See  Jones  v.  Parcell,  11  Q.  B.  D.  430. 

Money  paid  by  the  claimant  under  protest  to  obtain  possession  of 
hia  goods  would  be  proceeds  thereof  within  the  meaning  of  the  section : 
Smith  V.  Critchfieid,  14  Q.  B.  D.  873. 

It  was  doubted  whether,  in  interpleader  proceedings,  an  appeal  would 
lie  from  a  decision  of  a  judge  in  tbe  division  court  on  the  question  of 
damages:  Fox  v.  Symington.  13  A.  R.  206;  but  this  sub-section  now 
makes  provision  for  appeal  in  such  cases. 

Crooa  Appeal.— The  respondent  may,  without  any  notice,  ask  for 
more  than  his  judgment  gives  him  by  way  of  cross-appeal:  Hulson  v. 
Valuers,  19  A.  R.  154.  But  see  Glines  v.  Cross.  12  Man.  I..  R.  442.  If 
the  appellant  may  then  abandon  the  appeal,  he  would,  nevertheless,  on 
the  respondent  proceeding  with  his  cross-appeal,  be  entitled  to  urge  his 
original  contentions:  The  Beeswing,  10  P.  D.  18;  but  see  Pickering  v. 
Toronto  Ry.  Co.  10  P.  R.  144. 

Appeal  on  ConnteroUlm.— It  is  submitted  that  section  126  will 
include  the  right  to  appeal  In  respect  to  a  decision  upon  a  counterclaim, 
amounting  to  more  than  tlOO.  Such  a  claim  is  really  a  separate  action : 
riates  V.  Seagram.  10  O.  L.  R.  216. 

See  section  2  (1)  (n)  ;  Smith  v.  Gill.  1806.  2  Q.  B.  Vm  Upon  this 
point,  sec  also  Prankel  v.  Grand  Trunk  Ry.  Co.,  3  O.  L.  R.  at  p.  m 
where  it  was  held  that  an  appeal  lies  to  the  Supreme  Court  In  a  high 
court  action  upon  a  countercUim  amounting  to  more  than  Jl.OtJO. 
irrespective  of  the  amount  of  the  plnintifTs  claim. 
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■tarlnc  Froeee4insi. — l.'pon  ihn  appeal  boiiie  ni't  down  tb»  4>xfcii-  Smi. 
tioD  of  the  judgmi'nt  upiieuled  from  is  i>«o  /rtcM  stayed  pending  the     12«.  l«7- 
appeal  unless  otherwise  ordered  by  the  court  appealed  to:  s.  128  (3). 
The  appeal  must  be  set   down  to  be  heard  two  cleur  daya  before  the 
first  sittings  of  the  divisional  court  which  commenerH  after  the  expira- 
tion of  thirty  days  from  tlie  decision  complained  of;  section  128  (1). 

&eTl«wlnc  the  Evidence  on  Appeal.— When  witnesses  have 
not  been  heard  in  the  presence  of  the  judge,  but  cheir  depositions  were 
taken  before  a  commissioner,  a  court  of  appeal  may  deal  with  the  evidence 
more  freely  than  if  the  trial  judge  had  heard  it.  or  there  had  been  a 
ficdiog  of  fact  by  a  jury,  and  may  reverse  the  finding  of  the  trial  court 
if  such  evidence  warrants  it:  Malzard  v.  Hart,  27  S.  f.  R.  niO:  revers- 
ing 29  \.  S.  R.  3-fO. 

Kntval  Iiunranee  Appeals. — S.  125  (d).  Ttiis  provision  merely 
enables  the  company  to  carry  on  a  suit  to  an  appeal  as  a  test  case,  at 
its  own  cost  of  both  parties  as  between  solicitor  and  client.  An  appeal 
in  this  case  lies,  even  if  the  amount  in  dispute  is  less  than  $100. 

Freib  Evldenee  on  Appeal.— The  divUional  court  has  authority 
to  receive  further  evidence  on  ihe  question  in  dispute  upon  the  appeal: 
«nd  the  principles  and  limitations  in  connection  with  that  authority  are 
fully  discHRsed  in  Ratlibone  v.  Michael,  20  O.  L.  R.  r>03. 

126. — (1)  Where  an  appeal  lies,  each  party  shall,  before  or  Agents  for 
at  the  trial,  leave  with  the  clerk  a  memorandum  in  writing  ^^hMe*" 
of  the  name  and  place  of  abode  of  some  person  resident  within  rightjo 
the  county  town  upon  whom  the  notice  of  appeal,  and  all  other 
papers  thereafter  requiring  service,  may  be  served  for  him,  and 
service  upon  such  person,  or.  in  his  absence,  at  hia  place  of 
abode,  shall  be  suflScient;  and,  in  the  event  of  failure  tn  leave 
such  memorandum,  all  papers  requiring  service  upon  the  partj- 
so  failing  may  be  served  upon  the  clerk,  or  left  at  his  office, 
and  the  clerk  shall  forthwith  send,  by  registered  post,  all  papers 
80  served  upon  him,  to  the  person  entitled  thereto. 

(2)  This  section  shall  not  apply  to  a  Provisional  Judicial  Cm*  of^ 
District.    10  Edw.  VII.,  c.  32,  s.  136.  Di«tric*t. 

Notice  of  Appeal.— Notice  of  appeal  is  to  be  given  to  the  re- 
spondent when  the  appeal  is  aet  down:  see  section  128  (1). 

Agent  for  Serrloe— Where  either  party  fails  to  appoint  an  agent 
tor  service  under  this  section,  service  of  all  papers  may  be  made  on  the 
clerk  of  the  court.  The  section  requires  the  clerk  to  forward  such  papers 
by  registered  letter.  Section  49  (1)  requires  prepayment  of  the  fees 
for  transmission  to  the  clerk. 


127.  The  clerk  shall,  at  the  request  of  the  appellant,  or  his  Certified 
agent,  certify  under  his  hand  to  the  clerk  of  the  central  office  IJ,t^^ 
at  Osgoode  Hall,  Toronto,  the  summons  with  all  notices  in-  Jjjjj^"^' 
dorsed  thereon,  the  claim,  and  any  notice  of  defence,  the  evi- "he  clerk. 
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•«•'".  ^lQa^.^,  and  all  ol-jcctions  and  exceptions  thereto,  and  all  nutions 
or  orders  made,  granted,  or  refused  therein,  togetiier  with  such 
notes  of  the  judge's  charge  as  may  have  been  made,  the  de- 
cision when  in  writing,  or  the  notes  thereof,  and  all  affidavits 
fliid  other  papers  in  the  action,  the  whole  hereinafter  called  the 
appeal  case;  and  the  clerk  shall  furnish  to  the  parties,  when  re- 
quired so  to  do,  copies  of  the  proceedings  so  certified,  or  such 
part  thereof  as  may  Ije  required,  and  for  every  copy  he  shall  he 
entitled  to  receive  five  cents  for  every  one  hundred  words. 
10  Edw.  VII.,  c.  32,  a.  127. 

Gartlfled  Under  Hia  Hand — The  pniM-rs  here  enumerated  would 
Inrlude  all  the  original  and  other  papers  in  tlie  suit.  It  is  imperative 
on  the  clerk  to  furnish  to  the  parties  copies  of  proceedings  on  payment 
of  his  f(H-H.  The  rtHniest  to  the  clerk  to  tninsmit  the  original  papers 
and  to  furnish  copies  need  not  l>o  in  writing,  but  had  better  be  so,  in 
order  to  prevent  mistake^.     For  forms  of  certificate,  see  Form  79. 

After  the  clerk  has  certified  the  copy  of  proceedings  he  could  not 
niter  nor  and  to  the  same:  Warner  v.  Riddiford,  4  C.  B.  N.  S.  180.  un- 
1p!>s  sent  back  to  him  for  that  purpose:  London  &  N.  W  By  Co  v 
Grace.  2  C.  B.  N.  S.  555. 

Five  copies  of  the  evidence  must  be  delivered  to  the  Registrar  of 
the  Appellate  Division  when  Betting  down  the  appeal :  Con.  R.  404.  or 
as  soon  as  received  from  the  stenographer  (it  one  is  employed)  :  Con. 
R.  494    (2). 

In  appealable  cases  the  judpe,  unless  the  parties  have  agreed  not  to 
appeal  under  s.  107,  is  bound  to  take  down  the  evidence  In   writing: 

B.  106;  but  the  right  of  appeal  is  not  lost  because  the  judge  omits  to 
take  down  the  evidence :  Sullivan  v.  Francis,  18  A  R.  121 :  Bank  of 
Montreal  v,  Statten.  1  C.  I..  T.  66;  see  Seymour  v.  Coulson,  5  Q.  B.  D 
359 :  Wohlgeciuthe  v.  Coste,  1809,  1  Q.  B.  501 ;  and  it  the  evidence  in 
such  a  case  cannot  be  agreed  on  or  otherwise  supplied,  the  appellatt* 
court  may  order  a  new  trial:  Davidson  v.  Head,  18  C.  I..  3.  260;  34 

C.  L.  J.  415. 

Where  there  are  In  existence  notes  of  the  evidence  taken  by  the  judge, 
they  must  be  certified  to  the  appellate  court:  Lumb  v.  Teal    22  Q    B 

D.  675,  at  pp.  678-680. 

It  is  the  appellant's  right  under  the  statute  to  have  the  evidence 
taken  down  by  the  trial  judge,  so  that  the  Appellate  Court  may  itself 
form  an  opinion  of  the  correctness  or  otherwise  of  the  decision  appealed 
from:  and  if  the  evidence  is  not  forthcoming,  the  court  will  order  a 
new  trial,  so  that  it  may  be  done :  Smith  v.  Boothman,  4  O.  W.  N.  801. 

"  Notes  of  evidence "  are  not  "  the  evidence  "  which  the  judge  is 
required  to  take  down,  unless  such  notes  are  so  tull  as  to  show  the 
substance  of  what  was  said :  Barrett  v.  Phillips,  33  O.  L.  R.  203.  ■ 

A  mandamus  would  lie  on  refusal  to  supply  judge's  notes :  see  R.  v. 
Sheffield,  Co.Ct.J.,  5  T.  L.  R.  30.1. 

A  judge  is  hound  to  do  all  that  is  legally  required  of  him  to  facili- 
tate an  appeal :  Irving  v.  Askew,  L.  R.  5  Q.  B.  208.  Where  a  judge  dies 
the  new  judge  may  proceed  to  complete  the  appeal :  McCallum  v.  Cook- 
son,  5  C.  B.  N.  S.  498. 
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partle,:  B,  Ryan  v.  SlraontoD,  13  P.  R.  200.    S,e  al,o  nol.,  to  .  12a 

128.— (1)  Tlie  appellant  shall,  within  two  weeks  after  the 
date  uf  the  ilecision  complained  of  or  within  such  other  time 
a»  the  juilge  may  order,  file  the  appeal  case  with  the  proper 
officer  of  the  Supreme  Court,  and  shall  set  down  the  appeal  to  be 
heard  at  the  latest  two  clear  days  before  the  first  sittings  of  a 
diyisional    court    which   commences    after    the   expiration    of 
thirty  days  from  the  decision  complained  of,  and  shall  give 
not.ce  thereof  and  of  the  appeal,  stating  the  grounds  thereof, 
to  the  respondent,  his  solicitor  or  agent,  at  least  seven  days 
before  the  commencement  of  such  sittings,  and  the  divisional 
nourt  shall  have  power  to  dismiss  the  appeal  or  to  give  any 
ju.lgment  and  make  any  order  which  ought  to  have  been  made, 
or  to  grant  a  new  trial,  and  shall  give  such  order  or  direction  to 
the  court  below  touching  the  decision  or  .indgmont  to  be  given 
in  the  matter  as  the  law  requires,  and  mav  award  costs  in  its 
discretion,  which  shall  be  certified   to  and   fr        n„rt  of  the 
judgment  of  the  curt  below,  „„d  upon  receipt   ,/such  order 
direction  and  certificate  the  curt  below  shall  proceed  in  ac- 
cordance therewith. 

(2)  The  divisional  court  shall  be  deemed  to  he  seized  of 
*«  appeal  If  and  when  the  appeal  ca.se  is  filed:  and,  subject 
to  Pu  es  of  the  Court,  may  extend  the  time  for  setting  down  the 
appeal  and  for  giving  notice  thereof  and  of  the  appeal,  and  for 
doing  any  act  or  taking  any  proceeding  in  or  in  relation  to  the 
appeal ;  and  may.  it  the  appeal  case  is  incomplete  or  inaccurate, 
ilirect  the  same  to  be  amended  or  to  be  sent  back  to  the  clerk  for 

amended™*'    '"     """•"  °'™  °""*'  **"  ""*'''''  "^  "PP*""'  *»  ^ 

(3)  the  appeal  has  been  set  down  to  be  heard    the 

executio.  .„e  judgment  appealed  from  shall  be  staved  pend- 
ing the  u,,peal,  unless  otherwise  ordered  bv  a  judge  of  the 
Supreme  Court.    10  Edw.  VII.,  c  3?  s  128  '        ■"     ^  '™ 
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notes  to  wetion  123.  If  the  dpoision  wcrt'  given  on  the  1«.  the 
nisc  might  be  Bct  down  on  the  15th  of  the  aame  month.  And  see 
I'ftiil  V.  Rijtl.-dKe.  16  P.  R.  140;  Owen  v.  Spninn.  28  O.  R.  fl07.  The 
ftppt'llnle  citurt  hac  no  jurisdiction  to  extend  ihe  time  for  filinfc  the  cprtl- 
fied  copy  of  the  proceedings,  or  "  nppeal  case,"  as  required  by  section 
128  ftlves  that  authority  to  the  Judge  of  the  rourt  beiow :   nee 


128; 


McCarron  v.  Metropolitan  Life  Ins.  Co..  35  C.  L.  J.  421-  Owen  . 
Sprung.  Mupra;  Whalen  v.  Wattle,  Ifl  O.  L.  R.  241);  Smith  v.  Hay.  35 
C.  L.  J,  421;  Re  Rogers  v.  McFarlane.  19  O.  L.  R.  622;  and  when  the 
junior  judge  refused  to  extend  tlie  time  within  which  the  copies  shonid 
be  filed  the  divisional  court  cou!d  not  grar.t  relief,  even  when  the  delay 
was  cniiRpd  by  the  clerk's  neglect  to  furnish  the  eertlfled  copies  In  time; 
but  an  application  mijiht  be  made  to  the  senior  county  court  judge,  un- 
less the  junior  judge  clianK^s  his  mind  and  signs  the  certificate:  Owen  v. 
Sprung,  28  O.  R.  607.  The  county  court  Judge  alone  has  power  to  ex- 
tend the  time  to  file  the  appeal  case :  Johnston  v.  The  Town  of  Petrolln, 
17  P.  R.  332;  see  also  the  News  Printing  Co.  v.  Macrae,  26  S.  C.  R.  605; 
Kirby  V.  Xorth  British  &  Mercantile  Ins.  Co.,  1896,  2  Q.  B.  90,  and  cases 
cited  in  notes  to  section  131.  It  would  seem  that  the  county  court  judge 
not  only  has  power  to  extend  the  time  but  that  this  power  may  be  ex- 
ereisc<I  at  any  time  in  a  proper  case.  The  appeal  must  be  entered  before 
the  day  mentioned  in  the  notice  of  it :  Donovan  v.  Brown,  4  Ex.  D.  148. 
When  the  proceedings  have  been  filed,  section  128  (2)  provides  that 
the  divisional  court  Is  to  be  deemed  (i.e.,  "conclusively  considered:*'  Iff 
Rogers  v.  McFarlane.  19  O.  L.  R.  622)  to  be  seized  of  the  appeal  nn.l  tin- 
case  becomes  subject  to  the  Con.  Rules  of  the  Supreme  Court  of 
Ontario,  and  the  divisional  court  may  extend  the  time  for  setting 
down  the  appeal  and  giving  notire  and  for  doicg  any  act  or  taking  any 
proceeding  in  connection  with  the  appeal,  ind  may  amend  the  appenl 
case  or  send  it  back  for  amendment,  and  may  amend  the  notice  of  appeal. 
Thi«  is  in  accoi'fnnce  with  the  ses  decided  under  the  old  Act:  see 
Smith  V.  Port  Colbome  B.  C.  Trusteex.  1  O.  I..  H.  ir... 

The  Divisional   Court  has  no  authority  to    amend  the  claim  sued 
on :  Bellamy  v.  Porter,  28  O.  L.  R.  672. 

Where  the  appellant  had  duly  61ed  the  appeal  case  In  the  proper 
time  but  had  set  down  the  appeal  to  be  heard  at  a  sittings  of  the  divi- 
sional court  which  commenced  6e/ore  instead  of  after  the  expiration  of 
30  days  from  the  decision  complained  of  and  had  neglected  to  give  notice, 
tho  divisional  court  held  that  whilo  the  appellant  had  the  privilege  of 
setting  the  case  down  for  (he  first  sittings  which  commenced  after  ihe 
30  days  mentioned,  yet  it  is  not  improper  for  him  to  set  it  down  for  an 
earlier  sitting  (Lees  v.  Ottawa.  31  O.  R.  567)  ;  and  leave  was  given  by 
the  divisional  court  to  set  the  case  down  for  a  later  sitting  and  give 
the  notice  required ;  Smith  v.  Colborne  B.  C.  Trustees,  1  O.  L.  B.  195. 
Where,  however,  the  appeal  case  had  been  filed  in  time  but  the  case 
had  not  been  set  down  or  notice  given  and  a  sitting  of  the  diviaional 
court  which  commenced  after  the  30  days  had  passed,  and  afterwards 
anothe-  appeal  case  had  been  filed  and  notice  given  for  a  still  later 
sittings  of  the  court,  the  appeal  was  quashed :  Heize  v.  Shanks,  1  O.  L. 
R.  48;  see  also  Bradley  v.  Wilson,  8  O.  L.  B.  184,  where  the  setting 
down  of  the  nppeal  and  giving  notice  within  the  time  mentioned  Id  the 
old  slatute  was  h^ld  to  be  a  condition  precedent  to  the  jurisdiction  of 
the  appellate  court:  but  undor  the  present  section  128  (2>  the  divi- 
sional  court  now  has  jurisdiction  over  the  case  as  soon  as  the  appeal 
ease  is  filed  and  may  extend  the  time  for  taking  any  of  the  other  pro- 
ceedings in  the  appeal. 
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T.  R.  778;   Norton  v.  Loir*  N   «"' Ry   Co    11  n  "n'^i'/'n''  ■'' 
V.  Sprang.  28  O.  B.  007;  „„U  «,,„  Hted,.p™  '     '    '  """" 

B.  Im        ■  ""■'■  '*'  °-   ''■  ^"■■'^    "«  ■""""'   V.    O'Reilly    7   p 

Kliodes  V.  Liverpool  Com.   Inv    Co     4  r    P    r»    r.    An-  ^VT'  .      ' 

f.J.;  H.  V.  Cit,  or  London  Court  J^dt   70  L  T  iWS      '  ""     """"'■ 

i.onrt  Act  and  R„l«  govern  the  pnicfiee  up  to  and  includine  the  Slln, 


M    ! 


1    1 


36% 


XOTICK      .'   APrEAL. 


t; 


of  the  a|)iH'al  caBo,  ib<>  subifquent  priK-ppdinns  arr  BotcriKM]  by  tliv  C'<>r. 
Rules  of  prnctlre  in  the  Supreme  (.'miri,  whirli  \n  then  Miieil  of  the 
rnw,  inrludliig  poweri  ut  amend  went,  eiteimion  of  time.  etc. :  section 
128  (2)  :  and  we  Smith  v.  Port  Colborne  B.  C.  Truiteea,  1  0.  L.  R.  196. 
lupra;  lluntar  v.  Paterson,  2  O.  \V.  \.  01,  and  eauea  there  cited.  T)ie 
Con.  Riilei  referred  to  arc  Noi.  4Ul-4tf8. 

The  appellant  court  will  grant  an  exteuMJon  of  lime  for  srirLng  the 
Doijce  of  appeal  even  after  the  time  hai  elflpHed  where  there  baa  been  a 
Klip  in  practice,  it  the  Justice  of  the  case  eo  requirea,  and  if  no  injury 
will  be  occasioned  to  the  opposite  party  which  cannot  be  compensated 
for  b.v  coKts  or  otherwise:  Roai  v.  Robertson,  T  O.  (..  R.  41>4,  in  which 
cn»e  the  ron»iderations  involved  in  the  frranting  of  an  extended  time 
are  diMcusied :  Hunter  v.  Pattertioo,  2  O.  W.  N.  61 ;  see  bIko  Rae  v.  I'ort 
Arthur,  7  O.  L.  R.  737,  where  an  extension  of  time  was  refused. 

Notle*  of  Appe»l. — Notice  of  setting  down  the  appeal  for  argu- 
ment and  the  grounds  thereof  must  be  served  nt  least  seven  days  before 
the  commencement  of  (he  sittings  at  which  the  appeal  Is  to  be  heard: 
section  128  (1»  :  C.  R.  492.  "At  lenst  seven  days"  means  clear 
rinys,  excluding  both  the  day  of  service  iinil  the  date  of  the  commence* 
mi'iit  of  the  sitting!);  are  notes  to  section  123. 

Reasonable  certainty  only  would  be  required  in  the  notice,  and  it 
should  not  be  criticised  too  closely  or  construed  too  strictly :  R.  v.  West 
Houghton.  5  Q.  B.  D.  300,  per  Denman,  C.J.,  at  p.  302;  Re  West  Jewell 
Tin  Mining  Co.,  Mttle's  Case,  8  Ch.  D.  806, 

A  notice  of  app«al  not  stating  to  what  court  was  held  anfficieoi : 
Taylor  v.  Delaney,  3  O.  L.  R.  380. 

It  may  be  signed  by  the  appellant's  solicitor:  R.  v.  Middlesex  (Jus.). 
1  L.  M.  &  P.  621,  or  in  the  appellant's  uame  by  the  clerk  to  bis  solicitor, 
with  the  appellant's  authority:  R.  v.  Kent   (Jus.),  L.  R.  8  Q.  B.  SOTt. 

In  strictneFR,  perbapo.  It  need  not  be  signed  at  all:  R.  v.  Nichol,  40 
V.  C.  R.  76. 

The  "  grounds  "  of  appeal  must  be  stated  in  the  notice :  section 
138  ( 1  >  :  Con.  R.  4US.  A  eeneral  statement  that  the  Judgment  '"as 
erroneously  made  would  perhaps  be  insufficient:  Torrence  v.  Mr'  .ler- 
Bon,  11  U.  C.  R.    200. 

It  wns  held  that  where  the  notln  >lated  that  the  appellant  was  not 
guilty  of  the  offence  It  was  a  compliance  with  the  Act,  as  it  meant  that 
all  the  ingredients  of  the  <^ence  were  disputed :  R.  v.  Newcastle-upon- 
Tyne  (Jus.).  1  B.  &  Ad.  833. 

Any  grounds  of  appeal  could  he  set  out  in  the  notice  in  ordinary 
and  coDcisie  language,  and  the  appeal  should  be  heard  if  it  substantially 
informed  the  opposite  party  of  the  grounds  intended  to  be  relied  on ;  nee 
note  to  section  78. 

It  is  t<ubmitted  that  the  omission  of  the  grounds  of  appeal  should  not 
prevent  its  being  heard,  such  being  for  the  information  of  the  appellate 
court,  and  not  a  condition  precedent  to  hearing  the  cas'':  Evans  v. 
Matthews.  2(1  L.  J.  Q.  B.  1(W:  (5nint  v.  The  G.  W.  Ry.  ^o.,  8  C.  V 
348 :  Smith  v.  Muirhead.  13  T'.  C.  R.  0 ;  Bx  parte  Bromley,  ^e  Redfeam. 
12  I..  T.  7S3;  Richardson  v.  Silvester,  20  L.  T.  395. 

If  one  of  the  grounds  of  appeal  is  misdirection  or  non-directioo  of  the 
fury,  the  notice  should  state  how  and  In  what  manner  the  Jadge  mis- 
directed or  failed  to  direct  the  jury:  Furlong  v.  Reld.  12  P.  P.  201; 
Pfeiffer  v.  Midland  Ry.  Co.,  18  Q.  B.  D.  243, 

For  form  of  notice,  see  Form  13.5. 


SETTING    DOWN    API'KAL,    ETC.  jjj 

co.t«  of  a  motion  to  aun.h  ■  .,V  Trf^I  r.    '"  '"■  "H""-")  "lily  ti.e 

USl.]liv.a  V.  r.,ke,  lo'g    c.'  R    630  ''        "''  "  *'°°    •"■  '^'    ^^  ^ 

I'  u  iiiirtj  miinnlii  from  a  iii,|.|, i„  i,,,  ,  ,  .    , 

■on-i-tent  with  Iha,  jranied  by  ht"  fl™l,  '">■•'•  .^Ijumiiin  r.li.t  in 
ini  tlie  .pp,,!.  proceed,  opon  th..  inrfil'T  ■°'"'""'""'  '"""•  ""'I'  I""'!- 
thereby,  hi.  appeal  .  iH,  „rn,„M  ,  ^^1,1,,  "Tl"  ""  "■""'  """"^ 
Co.  V.  I.„bb,  12  P.  R  207  \  n„r  V  1""''"'l  ■  Internalionni  Wrecltin. 
"d  then  ideavor  by  an  ap'S  '.T"  "r"'","'",'"'"'""  "'  «"  "rdef 
rearce  T.  Chaplin.  U  Q   B.  SO?  *      °    '""''I™"™""   l>™vi.lon  • 

the  i!:*,?";!.o°T.?  *d';,*!!£:e*'s",""-  ■*,•"  ■""■■■  •<• "« '-.-d .. 

•Web  it  i,  ,0  be  heaSrI  L  ar,r  ,,?n.  'f  '"\'"'™"'  '^'■""  "  = 
thirty  day.  after  .he  dee  ,l«ne,>mnl.l^  ..',"'"'■'  ""'  "Pi™>ion  of 
tnrther  time  a,  ih"  d Ivl  io nai  Z  J  J  i,''  '"''  <"  '  »'  "i"""  '"'h 
nay  be  extended  by  tZ  anoellaVe  eo„f,  '  '  'V  '■  ''"'  <2l-  The  '.iMe 
.«^tlo„  I2S   (2)    ana  notS.  '  ""  """'  "■™"  "»  ■"">■  '"•  J"*': 

Bay  bTd'^'^d'hy  e'^trjartt  »S",i'"''',"";;'  "'  "«  appellate  court 
and  npon    bein,  .o  dem,"inL  t,n  "'"''  °'  *'  ^'""°"  Co"rt. 

had  be,.„  made  by  .^ZDLtio"c^!rT,'"''\^'  ""'"'-"^  "»  "  " 
(1)  provide,  tbnf  tirDrv   r"v?„T»  ,ir„Ze'f  ,"'•    'T'™  '-" 

eer.ijdcop.v'^tr  i;'^be'°:^2;lrn^^.1„*'b:.feS;:'  '^"""  °^  • 
tor  "her%\'?';.ibf;rs:,l™,";?„Mr  ^"^h"''-'''"'' '""'"''' 

the  .occeMfni  party  .hail  be  at  Hl»r,r  f  Z"""'  """■''''"Blr.  and 

"naj„d,n,en.[;f,h.Dr'!.i™Co  HeotUTi^^  Th"  ".'"l""."'  "^ 
make  the  neccnry  enlrv  in  th? T.™. i         t     ,   '   '•    ^^  'lerit  ahould 

order,  and  ,h,  Jud,r,7.11  the,  Tir^h^"'  °".""'  ■'"■""'«  "'  "" 
If  originally  ^ven  in   tl'e  DIvi.i™  Court.  ""  '""'  ""'  '"'"  " 

I.  .""rtr^tTLt.'^;^;-",,?  ;r^S'-'"  r--"- "- »«'"» 

indte  other»i.e  or,ler.:  Rule  6S   (e).  "   *^°"''''    ""'■"»   ""' 

P-r..v*'?„Ve.:'tht^.t„7,«„Te  "e^ira'/'foVh"""^  '"  ""  "'«"""' 
V.  Ottawa  City  P    Rv   To    qi   i-  ^  ?,    IJj  ""  oircomstance. :  Eddy 

f.  C.  B.  aoS,-  Herbert  v.  Pa'rk  25  CpVw  ''L?J"'Z  >■  ""'■  « 
579:  Winger  V.  Sibbald   2  A    n    nil     ,?'  '  ""°"«>'''  '•  ^oote.  2  A.  R. 

16  E,.  J82:  ."nd  the  fact  th'at''thejudg.'^be,o:''iad tVeJ"'';'  '■  ?' 

Mill,  V.  Hamilton  St  Ry.-ixiVpT  74  '""'°'  '"""  ""'  """^ 

.li.„lf:',  "^K>ll^v''o?;awa°S't  R'rc''"  ''"»"■•'  ^^ow,  cc„.  may  be 
Itoberta.  10  A    R    (15o'  CMoer  v    n  '  L\  "■  "*«•  "^T'  """»"  ^i 

Aner  Incandescent  ^it^Mf^Vo  ^ V  R^'SJi  .'^r,,'*  ^  ^"""'  '■ 
-on,  5  B.  C.  R.  223.  ■  ToIJeniache  v.  Hob- 

nv.  ro,"'l°Ch°  d'3|5''."p„°>,'"  ""a^   H„rri.o„   v.  Cornwall   .Mineral 
,  IS  Ch.   D.  334.   Hobinjon  r.  Drakes,  23  Ch.   D,  SR :   Long  T. 
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ulM.     lUncock,  12  A.  R.  ItW:  Whltinn  v.  llavty,  12  A.  R.  110;  fff  O.  C.  it 
inW.  2  K.  B.   mi :   Whalen  v.  Wattle,  in  O.  I..  R.  249. 

Ai  to  cMtfl  of  application  to  rxtrnrl  th«  time,  mp  Bodln«>  v  How<>. 
1  O.  L.  R.  20fi;  McfJuirc  v.  Oorry.  1  O.  L.  R.  500. 

The  coiiti  are  "  lo  be  certifin)  to  anri  form  part  of  the  JudameDt  of 
the  court  below:"  n.  128  (1). 

Thccoitiof  app<>iil  I'ould  notberrcovemlby  prtMt'u  of  the  Bupn-mi- 
Court:  Ree  PhllUpp*  v.  rhilllppa.  ff  Q.  B.  D.  (10;  ^f(<Arthur  v.  South 
wold,  8  P.  R.  27. 

Aa  between  partiea  to  the  ault.  only  $1S,  Inoliidinit  couniel  f-i . 
niid  tlie  "  (irtual  iI'jbnMement* "  are  tuxnble  to  the  aut't'eHrul  party: 
yet  a»  between  solicitor  and  pHent,  the  eounty  eonrt  tnriff  li  ndnptH : 
iertinn  120. 

C«at«.— S.  128.  Should  the  nmrt  omit  to  provide  for  co«t«  whfn 
givinic  judRinent,  It  mlcbt  aflenrardii  do  so,  even  though  the  order  shouM 
have  been  isiued :  Hardj  v.  Plckard,  12  P.  R.  428:  Fritx  v.  Ilobaon.  14 
Ch.  I>.  Mli,  Ut  tee  Taylor  t.  Oreat  Nortbern  Ry.  Co..  L.  R.  1 
C.  V.  4.10.  When  the  appeal  U  itruck  out  on  the  crnund  thnt  thero  U 
on  Jurisdiction  ro  hear' it,  the  divlKJonal  court  nmy  award  coiit« ;  Cotfi  v, 
Hallidny,  17  C.  L.  T.  53:  Sato  v.  Hubbard,  fl  A.  R.  S46;  ''"•■fikpy  t.  Neil. 
1.1  P.  R.  Mfi;  Crnwther  v.  Boult.  1.T  Q.  B.  D.  080:  Dia.  Urban  Sanltnrv 
Authority  v.  Aldrlch.  2  Q.  B.  I».  179.  Should  the  appeal  he  ahnndrtn^ii 
the  coata  would  be  paynble  by  the  party  abandoning  it :  Chnrlton  v. 
Charlton,  16  Ch.  D.  278. 

If  the  respondent  appeara  and  the  appellnnt  doei  not.  the  appeal  will 
probably  be  dlamlBaed  with  cofltn:  Sherburne  v.  Mlddleton,  9  CI.  &  F. 
72;  Scanlan  v.  Uaher,  S  CI.  *  F.  (MH  :  Smith  v.  Durant,  0  H.  L.  Ca- 
192:  Berry  v.  Eirhnnje  Trading  Co..  1  Q.  B.  D.  77. 


Taxable 
coali  on 
apiienl. 


129.  The  costs  taxable  between  party  and  party  of  and  in 
oidental  to  an  appeal  shall  be  the  actual  disbursementp,  ami 
no  greater  amount  over  and  above  actual  disbursements  than 
$15,  inclusive  of  counsel  fee:  the  costs  of  an  appeal  between 
solicitor  and  client,  shall  lie  taxable  on  the  countv  court  scalp. 
10  Edw.  VII.  c.  32,  s.  130. 

The  foUowinit  ia  n  Rummnry  of  the    proceedings  on  appeal*,  wiHi 
references  to  the  forms: — 
Tlip    appellnnt  la  to: 

1.  Request  (Form  134)  the  clerk  of  the  court  to  certify  (Form 
79)  and  to  transmit  to  the  clerk  of  the  Central  Office,  Supreme  Court 
of  Ontario,  Oagoode  Hall.  Toronto,  nil  the  original  papers  in  the  action. 
Including  ,)artlcularly  the  evidence  taken  down  by  the  judge:  section 
127; 

2.  Procure  five  copies  of  the  evidence,  nnd  have  the  anme  trnns- 
mitted  with  the  other  papers  above  mentioned;  Con.  R.  494:  or  ■.\^ 
aoon  nfl  the  copies  of  evidence  can  be  procured  from  the  atenogrnphor. 
if  one  has  been  employed :  Con.   R.  404   (2) ; 

3.  Within  two  weeka  after  the  dnte  of  the  judge's  decision  (whiVIi 
time  may  be  extended  by  the  county  judge),  file  the  appeal  case  (i.e.. 
the  papers  transmitted  as  above  stated)  with  the  Regiatrnr  of  tli.' 
Appellate  Division:  section  128   (I); 


il'1'EAI.S    TU    UIVISIO.V    tOlllTS, 
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tliv  lituni  two   I'lt'nr  iliiyi  im,  tit. 
iiirt.  whii'li  V4>minrncr*  nft« 
tc  iif  the  il«claion ;    Hii>tioa 

"■  ll»  HiitlniTN  once  in  *nch 


4.  Met   iluwii    titi-   cuKe    to    b*'   lu-jirtl 
befiir.  Ibr  llr«t  ulltinii  ..f  llie  I)Iv1«|„d-'  i 
thi'  >tplriiili.ii  „l  thirty  clnys  trom  the 
128  II);  tliv  IiivJilonaJ  Court  "lomiopn 
iii'jiitli ; 

h.,   "■/,""'   """™   "'   "> I'lil    (form   l.B)    .t   Irn.t   urna   .luyi 

|«(..r„  the  cmmencfniuLl  of  the  .ittluo  uf  tbi'  I>l>l.l„„„|  (■„„„   „„,•' 
the  ir.mii<I»  ot  uppoal :  ...ctlun  IL>8    (1).  '  "'"""« 

lettln,  doWD  the  o„|h,„|.  „„a  f„,  ,|v|,„  „„tlf«  „f    , .1.  „r  fur  .h,l„. 

."^Jiiou  lIJS  !:'    *  ""'  """•«""»■  "'"'  '-  '"I'l*-  ■'■1«<"I  "'  "II'  .|.l»«l' 

The  notice  of  upi^ul  lUjcl  „U  other  («ii«..r.  uiiiy  h,-  ..rv.d  iu  the 
manner  .tated  In  .eotlon  120  (1);  „„d  If  ,erv,d  on  the  elerk  o"  b^ 
VI.IO0  Court  („n  .Uur,-  of  elthe:  of  the  ,.nrtie.  ,o  leave  with  ht 
•  Krk  the  n«rae  ».„l  „|„o,  of  „lK,h.  „f  .„„,  per.on  upon  whom  the  .ura. 
ninr  be  .erved.  a.  re„uired  by  „,!„„  lai  ,„,,  ,h!.  ,.,erk  i.  ,„  ,„IZ 
.ith  .eud  the  paper.  ,o  ...rved  on  hin.  to  the  pe„o„  entitle,!  to  then., 
by  re.l.tereil  mall:  •ectloii  126    (1)  ;  .ee  ul...  Rule  W. 

AI'l'KALS  TO  DIVISION  COURTS  UNDER  ai'BCIAL  ACTS. 

1  .I?'?'*'','"'"  '■?•»«•••'  OoMTie«omi.-Tbl,  appeal  U  provided 
by  the  (anadnm  I  rlminal  C-l,.:  R.s.c,  e.  H.l,  ...  740  to  -.1,;  „S 
by  M  Ed«-.  MI  e.  0.  (Dom.)  amendlnit  -".  T.V),  7.11  (a)  of  the  Cr 
lo<Ie:  and  by  the  further  amendment  by  3-»  Oeo  V  e  l.s  ,  -v, 
(Dom.);  ai  follovvn:  ... 

ul,leh*?'„'"''T  "  '"  '•""■'■"i""  ITovld.-l  In  any  .pet'lnl  Act  under 
which  a  conviction  tabe^  place  or  an  order  la  made  by  a  jii.tlce  for 
he  payment  of  money  or  dinmlulni;  an  Information  or  complaint,  any 
l«.r.on  who  think,  hlmaelf  OKrieved  by  any  such  conviction  or  order 
or  di«mi,„,l.  the  pro«ecutor  or  complainant.  a«  well  „,  the  deferd-nt 
may    apiieal, —  ■ 

(a)  in  the  province  of  Ontario,  wbon  -Le  coiivlcilir  adjudcea  im- 
prinoument  only,  to  the  Court  o,'  General  Sewlon.  of  the  Peace-  and 
in  all  other  en.™  to  the  llivi.lon  Court  of  the  divi.ion  of  the  county 
In  which  the  cuu«e  of  the  Information  or  complaint  aroae; 

I  As  to  other  provincea,  see  the  further  .uh-section..l 

„,i„-^''''.?""""'°!  ■''"""  '"  "I''*"'"  '■•""'  rouvictiona  under  Do- 
minion "tatutP.  only ;  appeal,  from  conviction,  under  Ontario  law. 
Iielng  provided  for  by  the  Oolario  ,tatut..  which  i,  referred  to  po.f. 

UBlat.  Otkerwl..  ProWd.d.-\Vhen  any  particular  .tatuM  pro. 
udme  a  penalty  or  puni.hment  for  it,  infrinitement  also  provide,  . 
Z^^A^,  "T"'  ''5»'-'"«  ''""<  •'■at  under  con.lderntiou.  tb  ■  np|»-al  .o 
provided,  and  not  that  un.ler  the  abo.e  Mction.  will  govern:  hut  in 
ail  other  canes  of  prosecution,  under  the  Cr.  Code  or  iinv  other  Do- 
minion .tntute.  the  appeal  will  he  in  accordance  with  .ection,  749 
"I'l.  And  even  when  a  particular  mode  of  a, .peal  I,  expre,  •  -o- 
vided   by  the  particiiinr  statute,  such   portions   of  .edion.  74(1  .■, 

..r  the  Lnmlnal  Code  a.  are  not  Inconsistent  with  such   .pecini    Act 
'■.  '".""'ai-'l  to  notice,  and  other  procedure,  it  not  provided  hv  the 
special  Act)   are  to  be  followed:  R,  v.  Mclnto.b.  2  Can    Cr    Cns'  114 


I„  l„ 


Mt 


w 


AH'KAIJ.    riKlM    ,risT|l|;«'    IDS',  ICIIdVi.. 

■iMltJon  ro  Ir:   R.   V.  T"« ii»ii[|.  n  Can.  <>.  c««.  U3. 

«.!(  ini.?.,ll!lV,*f»U''~'''''"   "l"»"«l<»"    'iwrnon    wli„    think,    bini 

ion,  B»bln.™  v   Currr.  7  Q.  II,  4,13;  b.<l  th,r,  mu.t  1»  l.,,l  ,r„  n,l. 
for  K.      IhlnHn.:"    Ilnrrup  v.  iB^yl..,,  11   K.  Jk   I)    21«      li  »,»,„„ 

rTM.i'r,'";:"'" ,?,""", "  °'"  •  -""/"""'h  !„■ .;  ,„^  ^  7.™ 

*n  1  ,  hi       !",',''  '.','  '""""""'  ""■  ™°'^'""l.  «n.l  !»■  !•  e.topp«l  from 

•  plM  of  ml  ty  n..r|.|y  l„  rvvi.,  th-  piuil»h„„„l,  „„1„.  ,h,  ai„|,|,trntr 
nit,,  opi,r»,lv,l, :  n.  v.  nowm.n.  -  !•»„.  CV.  <„,,  sn.  s„  „  d,'"nd"nt 
con.  ,.„.rt  of  the  hrmrl,  of  „  b.,.|n,  i„K,n  «  pi-,  of  n.lltt  -nLot  nowj 

u«-n  b-fore  thr  mii>l>lrate.  -i-n  nlihonith  Ih-  d-f-ndnnt  <IM  not  th-n 

R^.«.r.  »    (nv™n..h    27  P.   P.  .•i!17i   R.   ,.   P„lri-r.  lit  C.   I,.  T    8TS 

■^'-TnSl'*'*'        '°   "■'"   ""'"°   '"""*"   ''™"'"   '•"TOrnt-.   TO,: 

tl„„  Vr,*"  *.•  **•  "•»••••»  OMrt.-It  th-  punl.hment  on  -onvl- 

ZT,,^  'k'  "rn-rnl  8«,.lon>:  bnt  It  lb-  jo.tio-  ,tl.n>l..«l  th,  ««,. 
or  If  lb,  order  In  for  the  poym-nt  of  money  or  >  One  (with  or  with 

dT'-io^trcje"  ^4tr.'.."'  "'""'^ '"" ""  "■""•'  '■  •"  •"' 

court  of  the  division  In  the  county  in  which  the  cnuiie  of  Information 
or  complaint  aro«-;"  i.  74n  (al.  The  appellant  mu.t  abow  tbat  b. 
."  LP"*!  *^  *". ""  ™""  ''°''°'  inriadlctlon.  and  ihould  ilr,  evldenr- 
accordlMlj,  unleaa  It  appear,  on   th,   face  of  the  pro— dln«i   before 

Km^i.'.,  ,  i.^^,'?  '"'"  '■^  ""  "•■•'■  °'  ""  "»"«  "cordln,  the 
boundarle.  of  the  dlvlalon  court.:  ..  17.  «,(,;  and  a  copy  o-rtiSed  hv 
TO      ^  '""^'         •,''nl"»lble  a«   eyidenc- :    B.    ».   Q    1914    c 

of  tb  >  r--,,r,l  >boold  be  put  In  at  the  trial  of  the  appeal  with  evlden™ 
.howln,  the  locality  in  which  the  olence  waa  committed,  to  be  wilhlj 
the  dlvlalon. 

,h  !f^T^  ?'  "^f  •"  ■»*■— The  appeal  allowed  by  thi.  »!cHon  of 

the  Lode  only  appllei  to  conyictiona.  order,  or  dlaminal.  mad,  und-r 

the  Snmmnry    Con%i<tiona   clauK.   of   th.    Criminal   Cod,.    Part    XV  • 

but  .>y   wction   797   of  the  Code  an   appeal   wa.   alio  allowed   from   n 

trial  In  (Intarlo,  Quelieo  and  Manitoba  of  any  of  the  indictable  olTenre. 
menBon-d  In  Kction  778  (a)  or  (f)  of  the  Code.     By  tb-  am-ndm-nt 

%S,  /.^*  ,""■  ^  ■  =■  '•'•  '•  ^-  "^"''"  ""  'n  the  Code  of 

l.«»  Is  repealed  ii,«l  a  n-w  a-ction  797  la  .ubatituted.  provldlnit  that 
appeals  from  siiminnry  trials  of  olTen— s  m-ntion-d  In  ■  77.1  (nl  nr 
(fl   should  only  b,  taken  where  the  case  bad  be-n  tried  by  two  jo.tlc-s 


'■'"'CtliLHC    U.N    AlTt.,1.,    K„,„|    CONWCUON. 


of  ti,„  „ir..„,.e.  i,„ii,.„  ,„"         *       '  '"•'"" >■  '"<"<■'■■•'«',.  ..(  „„, 


K.   .     s''^Z   '7"*r    •'.    •    ""•     ■>•'" -li..-    a„„.„l. 

p"'"i ".*r',m,^.  :■,,:;:  r.„i^r:r  r," ' ■'  "•■"-"■ 

"nil   If  Hir   fill.,  i.  ,,,,l/„,  ,,  ,  .  ^'"■'""'■-   1"  l''"i    <'i.   (■ IT. 

n..-:^:^nr'^n^^:- ;-;-'- -"--'^ -, 

Codr,  „.  t„||„»,:l.  ■  "'  '"'■'•  '■  '■'■  "■  -"■  """■ e  llir  r'ri„,i„„l 

witlin,  r„iire,-|.|i  d„j.,  „f  „  ,1  ,i' ''  ,1,  "  '""'I'-t™  or  or.Iir  1.  ni„d. 
iN   »rili„g  „.,li„|[   forth      ",„,   J       '  'T  """■•  iU'I"'nl.'.l  to.    a    „„l 

order  ,„„„.„,,.,i  ..Jn  ■„:,'',,  ™e"„°:;;''':„r?v''r '"-  •■""-«'™  "•■ 

"ftcr  ,1,.  oo„viotio„  OP  r,|.  ™°1S''  I  "'•"''•""  "-  "".'» 
rMpon,lp„t  ,m,l  the  m,i„.  "ho  triert  fhr  '  ""I'  ''"  '-"■'•"  »"■ 
«iioh  notiee;  """   "''^'^  *<"  ">'-   ™eh   »ith   ii   oopy  of 

1013,' a"  W;    ™;j""'-»«i°"     (»)     w„,   „,b,ti„„ed   h,.     the   .t,„„te   of 

ntioe  in  form  51  ff,mr.:  P„r„,  ™  r>)    »  .Jr^i  kT'"'  "i'°  "  '■•'""'»"■ 
rm  x.m  I.).  p„„],  ,.„h  ,,.„  ,„jjpi^„,  »„r„j 


848  NOTICE  OP  APPEAL  PROM   OOITTIOTION. 

•«.  m.  More  a  county  Judge,  clerk  of  the  peace  or  jmUce  for  the  county  In 
which  »uch  cooTlction  or  order  haa  been  mode,  conditioned  penonally 
to  appear  at  the  lald  court  and  try  such  appeal,  and  to  abide  the 
judiment  of  the  court  thereupon,  and  to  pay  auch  coatt  ai  are  awarded 
by  the  court;  or  it  the  appeal  is  from  a  contiction  or  order  whereby 
a  penalty  or  aum  of  money  la  adjudged  to  be  paid,  the  appellant  shall 
within  the  time  limited  for  aiinj  the  BoUce  of  Intention  to  appeal,  in 
cases  in  which  imprlaonment  upon  default  of  payment  is  directed 
either  remain  in  custody  until  the  holdini  of  the  court  to  which  the 
appeal  is  given,  or  enter  into  a  recognizance  in  form  BX  [Nou:  Form 
138  (2),  pott],  with  two  auflicient  sureties  as  hereinbefore  set  out  or 
deposit  with  the  justice  making  the  conviction  or  order  an  amount 
sufficient  to  cover  the  sum  so  adjudged  to  be  paid,  together  with  such 
further  amount  as  such  justice  deems  sufKcient  to  cover  tlic  costs  of 
the  appeal;  and,  t.  cases  in  which  imprisonment  in  default  of  pny- 
ment  Is  not  directed,  deposit  with  such  justice  an  amount  suHicient  to 
cover  the  sum  so  adjudged  to  be  paid,  together  with  such  further 
amount  as  such  justice  deems  sufficient  to  cover  the  costs  of  the 
appeal;  and  upon  such  recognisance  being  entered  into  or  deposit 
made,  the  justice  before  whom  such  recognizance  is  entered  into  or 
deposit   made  shall  liberate  such  person  if  in  custody; 

[Note;  No  recognizance  is  necessary  where  the  appeal  is  by  the 
prosecutor  on  a  dismissal  of  the  case;  all  that  is  required  is  the  de- 
posit with  the  justice  of  the  probable  costs  of  appeal.] 

"(d)  in  case  of  an  appeal  from  the  order  of  a  justice  pursuant 
to  section  sii  hundred  and  thirty-seven  for  the  restoration  of  gold  or 
gold-bearing  quartz,  or  silver  or  silver  ore,  the  appellant  shall  give 
security  by  recognizance  to  the  value  of  the  said  property  to  prosecute 
his  appeal  at  the  proper  sittings  of  the  court,  and  to  pay  such  costs 
as  are  awarded  against  him." 

ITotloe  of  Appeal — Pnrm  136  in  nppendii  hereto.  A  notice 
of  the  intention  to  appeal  must  be  given  in  writing:  section  750  (b). 
The  definition  of  "  writing  "  is  given  in  the  Interpretation  Act  (Dom  ) 
R.S.O.  0.  1,  s.  34  (31)  ;  and  s.  2  (42)  of  the  Or.  Code.  A  wholly 
typewritten  notice  is  "a  notice  in  writing:"  R.  v.  Brvson  10  Can 
Cr.  Gas.  308. 

The  notice  should  he  signed  by  the  appellant,  or  bv  his  solicitor  ■ 
R.  V.  Nichol,  40  V.  C.  R.  76;  R.  v.  Kent  JJ..  L.  R.  8  Q.  B.  305;  but 
section  750  (b)  does  not  expressly  require  it  to  be  signed,  and  signa- 
ture has  been  held  not  to  be  essential:  R.  v.  Bryson,  10  Can.  Cr. 
Cos.  398,  and  cases  cited  there. 

The  notice  should  be  addressed  to  the  respondent  and  to  the 
justice  who  tried  the  case;  section  750  (b)  (amended)  :  but  even  if 
not  addressed  to  any  person,  if  it  is  personally  served  on  the  rosponil- 
ent  and  justice,  it  would  nevertheless  meet  the  requirements  of  the 
statute;  sec  H.  v.  Essex  J.I„  1892.  1  Q.  B.  490;  Doe  v.  Wrightman  5 
Esp.  5;  R.  V.  Davltt,  7  Can.  Cr.  Cos.  514.  It  was  held  in  Crogc  v. 
Lemarsh,  4  Can.  Or.  Gas.  426.  and  some  other  Canadian  cases,  that  as 
the  form  then  prescribed  by  the  Criminal  Code  of  1802  i;-"s  addrosseil 
to  the  prosecutor,  and  as  that  statute  required  that  form  to  be  useii 
or  one  to  the  same  effect,  the  decisions  under  the  English  stotutr 
(which  prescribed  no  form  of  notice)  did  not  apply.  The  present 
section  750  omits  the  form  mentioned  and  the  reasons  for  the  decision 
in  Crngg  v.   Lemarsh   do  not   now  apply,    and  the  English  aiithoriti.s 


-VOT.CE    OF    API'EAI.    FROM    CONVICTION. 

"d  ■„  he  «„e  volume  at  p.  IBl-  .1,;  k  f'..'"^  """  «"«>  «"". 
014,  and  notes  there.  '        °  "•  '•  "»»'".  7  Can.  Cr.  Co>. 

..intX^coZtL'n'  oX™  .terra  '°,  '""  '""  ™"°-b..  ce,. 
lodtement  of  the  appeal.     A  nn!l™T.  ,  ""^    M'cntlal  to  ti,c  il„e 

conrictloi  f„,  "Jkln,  on"  i.  L  '  "S'  """""""J  «>  bo  from" 
conviction  for  "  playin/"  in  „  Z.!^  "^    "'■""'  •>»  "Ppeal  from  a 

8  1^.".  Cr.  C...  Kb.  C  B  TriT*"^"'  "•""'■■  B  V.  Ah  Yin! 
"honU  atate  that  the  appellant'  I.  a  "  nLi  '  ""f"'""  ""'  ""  "otW 
»  Can.  cr.  C...  438:  I^^K.n', '' LC^'Sr 'ct  Ca?' /n!'"^'"'" 

■flrvlee  of  Ifotloe  af  a 
the  respondent  and  on  the  ioft^l  ™''  ■"°"™  """«  "«;  »iTved  on 
"".ended  section  7,W  ,b)  of  the  Sde  '?""„'  "■''°  '"""  "'»  c«»e 
"atute  aa  to  whether  the  Mrri™  mn,,'  he  '  ''°""°''  ''  «"•=<"  '"  the 
to  be  ordinarily  required  to  ^  T  ,e  °  r'°""''  '"""••".his,.™ 
Cameron,  12  Can.  Cr.  Cas  IBS.^  "^ '  ""'''"  'M;  Olson  v 
'hire  JJ.,  1803  2  Q  B  '140  '  pf  '""  ""'"  ""^■'  «■  v.  0°ford' 
But  where  it  was  lo^Jto^  in'^S'J  ,Z  ^.'!r'«'™-.  8th  ed"  3^ 
cnt  personally  „wi„g  ,„  circumstan^ '"S  L'°  ","''  ""  "•»'>«^- 
control,  a.  where  the  respondent  h^  St  '£  '^^'•°''  ""e  oppellanf, 
be  found,  and  the  notice  was  served  on  ,h^  !  f-  T"""  ""'  """''  »«« 
for  the  prosecutor  before  the  maSrate     ,\  '°''  "'"'  '""'  ""l"""! 

the  ...thoritios.  heard  the  ap^f^  Well,  v  m"?;  '""  '"'■"""«  •" 
=0-  Where  it  la  inpoBiible  to  efflif  1  '•,  McSherry,  1013  1  K.  B 
napondent  keepin,  ST  of  the     'Z    ^7""  "'V''  "'  ""'"™  °f  the 

i:.\°^*?r„'" "" "«'  "««.«rrthat  theV.;:? ,'""'  ™"''"' "  '•  <" 

"»  practically  abrojated  at  the  will  „f  ,1  ""  1"  ""«»'  'hould  not 
reasonably  within  the  appe  lanf.  „„er  ^'  "'■»"<"«"'■  But  all  efforts 
•ervice:  and  if  that  is  imi^i,b,rTh"  TaC.  ™  "".'"k  ""  ""^  ^'""'t 
the  court  may  see  that  by  tte  mod.  „f  •  ""  ■"  """"«".  >o  that 
>ome  person  connected  wfth  theTspo„de^?r^  "-'"""^  •°°'"-  ""■.  »° 
otterwise  that  the  notice  is  likel?  to   h„ve  "'"  °'  "■»'''»■■«  or 

iTh^T  •"  '°°'  >»  «Ivi«Me  In  sucS  ease  ,T  '°  ""'  ""'^"^'-f 
on  the  Justice,  stating  that  It  is   "Z\T  .'"'  "  """••I  copy 

w  ■' ::"  .■"  °"  '"^  ""■"  -"-  «'!^veT„cr  "■°  ™"""' " 
5i.«n,  to^tt^-.ri.^rrr.t.ticrtr-.'^i''-"  '■>  -» ^•-«". 

The  King  v.  Edelston,  17  Can.  Cr  S's  1M  .  ■"""  "»  «"«i: 
Formerly,  by  section  75fl  ,h.   ■     V  '       ■""""  """"  ""«'■ 

«..ing    the  groLdT'oT    fpei  'h'aV to  "^f'  "  T^'  "  '"'■"'"  "<-«" 

before  the  hearing  „f  the  apwal-    „„H    '",,*'"'''"   "'   '*"«   live  day. 

he  English  statute,  it  was  he?d  timt  no  „r "'  "  """""  Provision  f„ 
In  the  notic  „„„  ^^  considered  R^  Bo^,'',,?!"".''"."'""  "'»"'  ">•'■• 
by  the  Act  of  1800  c  D  .».  j-  i  "oultbce,  4  A.  4  E  40S'  k„f 
■ectlon  750.  theT-lui-reme^  Tf'S  '  u '"■■  ^"'"'  »"''  Xrovld  ng  a' new 
notice  of  the  ground,  of  aj^  arl  omi.teT'"".™  ""  '"'  ^°>'"' 
need  now  be  atated.  °'°"'"'  ""■<  no  ground,  of  npjeal 
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NOTICE    OF    APPEAL    FROK    CONVICTION. 


1. 119.  ComtMitc   of  tk«   Notlae.— The   notice   muit  lUte  the  "eoart 

appealed  to:"  section  700  (b)  ;  and  a  notice  merely  statinr  to  what 
Judfe  and  place  the  appeal  would  be  made,  but  not  atatiuK  that  it 
was  to  the  next  sittinci  of  the  court,  nor  when  that  would  be,  wu 
held  not  aufficient:  R.  v.  Briumacombe,  10  Can.  Cr.  Cat.  168;  but  a 
notice  stating  that  it  warn  fiven  (or  the  next  sittings  of  the  court  to 
be  held  at  the  place  where  the  court  waa  to  ait.  naming  it,  but  giving 
a  wrong  date  for  such  sittlntcs.  was  held  to  be  aufflclent.  the  wrong  data 
being  sijrplusage:  UUrick  v.  Daum,  2  N.  W.  T.  Rep.  328. 

The  notice  of  appeal  must  be  for  the  first  ensuing  sittings  of  the 
dlviaion  court,  if  such  aitting  is  "  more  than  14  days "  after  the  con- 
viction; or  if  the  conviction  Is  on  a  day  leas  than  14  days  before  the 
sittings,  then  for  the  second  sittings  of  the  division  court:  Cr.  Code, 
s.  750  (a).  If  the  notice  should  be  given  for  an  earlier  sitting  than 
that  required  by  this  section,  the  notice  would  be  void  and  the  court 
would  have  no  jurisdiction  to  hear  the  appeal :  B.  v.  Caswell,  3  U.  C. 
R.  303. 

llttliiB  of  tho  Court. — The  term  "  sitting  of  the  court "  refers 
to  the  aitting  fixed  byi  law,  and  not  to  a  sitting  which  has  begun 
within  14  days  and  been  adjourned  till  after  the  lapse  of  that  period: 
R.  V.  Bombadier,  11  Can.  Cr.  Cas.  217. 

Fourteen  clear  days  is  meant,  excluding  the  date  of  the  convic- 
tion and  the  day  of  the  aitting  of  the  Appellate  Court:  R.  v.  Johnaton, 
13  Can,  Cr.   Cas.  179. 

Thus,  if  the  conviction  or  order  is  made  on  the  1st  October,  a 
ntittce  of  appeal  for  a  aitting  of  the  court  on  the  15th  October  would  be 
for  too  early  a  sitting  and  would  be  Invalid. 

Motico  of  Appeal  Mvat  be  Filed  and  Serred. — ^The  notice 
must  be  filed  in  the  office  of  the  clerk  of  the  division  court  and  alao 
served  on  the  respondent,  as  well  as  on  the  justice  who  tried  the  case, 
*'  within  ten  days  "  after  the  day  on  which  the  conviction  or  order  was 
made:  section  750  (b).  The  day  following  that  on  which  the  justice's 
decision  was  given  will  be  the  first  day  to  be  counted,  and  the  day  of 
filing  and  serving  the  notice  will  be  excluded:  Radcliffe  v.  Batholomew, 
1»92  1  Q.  B.  161. 

Sundays  and  holidays  are  included  in  the  time  counted;  but  if 
the  period  of  ten  days  expires  on  a  Sunday  or  other  holiday.  It  will 
not  count,  and  the  time  will  extend  to  Include  the  day  following  which 
ia  not  a  holiday:  R.S.C.  1906,  c.  1,  a.  31  (h);  and  if  the  time  should 
expire  on  Dominion  Day  or  Victoria  Day  and  that  day  should  also 
be  Sunday,  the  statute  makes  the  following  day  a  holiday  also  and  the 
time  would  extend  to  include  the  day  after  that :  R.S.C.  1906,  c.  106 ; 
c.  107.  Statutory  holidays  are  enumerated  In  R.S.C.  1006,  c.  1,  s.  34 
(11),  and  see  ante  "Holidays;"  and  see  Rex  v.  Trottier,  22  Can.  Cr. 
Cas.  102. 

A  notice  of  appeal  sent  by  mall  to  the  clerk  of  the  court  appealed 
to  in  time  for  him  to  receive  it  at  his  poat  office  on  the  tenth  day  is 
too  late,  if  by  reason  of  his  office  being  officially  closed  on  that  day. 
he  did  not  receive  it  till  the  day  following:  Rex  v.  Qreen,  22  Can.  Or. 
Cas.  155. 

The  period  of  "  ten  days  after  the  conviction  or  order  complainpd 
of "  commences  to  run  from  the  time  the  justice  announced  bib  de- 
cision   and    made   his    adjudication,    and   not   from   the   time  when  !i<> 


"^'.OOXmNCB    0.V    ^pp^^,. 


^«re  !•  no    .,,,1,    ■  ■  *^"™"'  "  B- 

Cr.   Code  V  3^    J"""!"  °'"<"»  '»    the   woMln       .  ^ 

"ilhin  the  ten  day.  ..,!i        ""  "°"™  «l  anne.!  '    !^  Supreme  Court 
renaons  atated  in  .i  *'""'™ott,  23  Cj„    rv    n        ~°  '"»=  '<>  Perfect 

"■e  right  of  appeal  tle™,J^°°'  '"  ""onianee  nSlh  ,?     f"™  "'   ">« 

M'tant   n,„,™  nai,;  7  "  •""  «""»   Sin   an!?    "  '""«  ""W  ™»< 

"iMnce  or  deposit  Mthtl^f  °'  "PPeal.   ciSer  enter'?  .""'  "»  ^"W 
'uffioient  to  cover  tTL  ^°"''«  ">■»  tried  th.  „  '°  "«  "^S" 

s.x.ts^fi-4"5"ta.r£T^-^^^^^^^ 
--r;roSTeor.}~^^^^ 

-  -    --It  Z:J  lertn-e 'filpi';r.a-,e- 

">  well  as  tlip 


371 


'  :i 


878 


RECOONIZANOE  OR  DEPOSIT  ON  APPEAL. 


.  probable  ctmtM  of  the  appeal.  In  the  caeea  mcntlaned  in  tub-KCtion 
((J)  of  section  750  (reBpecting  mined  mineralB).  the  recocnlsance 
must  include  a  further  amount,  and  contain  the  further  clause,  there 
stated.  The  recosniianoe  on  appeal  may  be  entered  into  before  the 
county  judje,  clerk  of  the  |)eace,  or  any  justice  for  the  county:  sec- 
tion 750  (c).  It  cannot  be  taken  before  a  justice  for  another  county, 
and  if  so  taken  the  i.pcal  cannot  be  beard:  It  v.  Johnston,  8  Can. 
Cr.  Cas.  123;  R.  v.  Robinet,  1((  I'.  R.  48.  In  cases  where  a  deposit 
is  allowed,  it  must  be  made  with  the  justice  who  tried  the  case:  s. 
750  (c),  who  should  trannmlt  it  to  the  rlerk  of  the  appellate  court: 
section  757.  The  recognizance  mentioned  must  be  "  entore<i  into," 
or  the  deposit  must  be  made  where  that  is  allowed  by  the  sta- 
tute, wit  n  ten  daya  from  the  conviction;  s.  750  (c).  The  clause  In 
this  section  limiting  the  time  within  which  the  recognizance  or  ile- 
.  posit  is  required  to  he  made  is  new,  and  many  of  the  icported  deci- 
sions on  the  question  as  to  the  time  when  the  recognizance  must  have 
been  entered  into  under  the  former  statutes,  are  now  inapplicable. 
Care  must  be  taken  to  "  enter  into "  the  recognizance  or  make  the 
deposit,  as  the  ease  may  be,  within  the  period  of  ten  days,  as  it  is 
jurisdictional,  the  statute  giving  the  right  to  appeal  only  on  the  con- 
ditions prescribed  by  it.  The  time  cannot  he  extended  nor  can  the 
objection  t>e  waived :  Re  Kwong  Wo,  2  B.  C.  R.  .^SB ;  Kent  v.  Olds.  7 
U.  C.  L.  J.  21;  Re  Myers  v.  Wonnacott,  23  U.  C.  R.  611;  Bestwick 
V.  Bell,  1  Terr.  L.  R.  193 :  R.  v.  Crourh.  35  U.  C.  R.  433.  The  auth- 
ority of  the  court  depends  expressly  iiud  entirely  upon  section  751  of 
the  Cr.  Code,  1006,  which  says  that  the  court  is  "  theroupon "  {e.tf. 
upon  all  the  requirements  of  section  750,  Including  the  recognizance 
or  deposit,  being  strictly  complied  with)  "  to  hear  and  determine  the 
matter  of  appeal:"  see  R.  v.  Joseph,  11  Que.  R.  211,  tt  Can.  Cr.  Cas. 
144  and  notes  there. 

If  however  the  recognizance  is  "entered  into"  or  the  money  de- 
posited with  the  justice  within  the  proper  time  (ten  days)  and  in  the 
proper  manner,  it  may  be  transmitted  by  the  justice  to  the  clerk  of 
the  division  court  afterwards,  provided  it  Is  in  the  possession  of  th'> 
court  when  the  appeal  is  to  be  heard;  or  even  after  an  ndjournment 
for  judgment  if  the  judge  permits  It:  see  cases  post  under  "  Trni-s 
mission  of  Papers."  The  staiute  does  not  make  it  a  condition  of  the 
appeal  that  it  should  be  transmitted  to  the  division  court  within  the 
ten  days  provided  for  "  entering  into "  the  recognizance,  or  "  deposit- 
ing "  the  money.  The  omission  of  the  justice  to  transmit  the  recog- 
nisance or  deposit  to  the  appellate  court  docs  not  affect  the  appellant's 
right  to  proceed  with  the  appeal;  such  transmission  being  beyond  !iiR 
control  and  being  within  the  duty  of  the  justice  cannot  prejudice  the 
appellant's  rights:  The  King  v.  McKay.  21  Can.  Cr.  Cas.  211;  see 
also  Wills  V.  McSherry.  1013  1  K.  B.  20.  And  the  fact  that  the  jus- 
tice has  not  transmitted  to  the  court  the  full  am.  .t  deposited  is  no 
objection  to  the  appeal:  Rex  v.  Walsh,  22  Can.  Cr.  Cas.  14.1. 
There  must  be  two  sufficient  sureties:  section  750  (c) ;  in  addition  to 
the  party  or  parties  appealing;  R.  v.  Joseph,  6  Can.  Cr.  Cas.  144. 
An  affidavit  of  justification  by  the  mireties  may  be  attached  to  the 
rec(Wiizance  (Form  136  (3))  :  hut  although  convenient.  It  is  not  essen- 
tial, as  the  statute  requires  the  functionary  who  takes  the  recog- 
nizance to  see  that  the  sureties  are  "sufficient";  and  he  may  require 
them  to  justify  on  oath  before  him :  Cragg  v.  Lamarsh,  4  Can.  Cr. 
Cas.  246.  The  justice  has  no  authority  to  refuse  to  take  the  recog 
nizance  on   the  ground   of  the  insufficiency  of  the  notices  required  hy 


HEABINQ    APPEAL. 


>•■  Ljon,  9  C.  L  T  ft  Tk.  .  .  '"'"'«''  Property  of  a.iv  kind  ■  B 
ocntane.  „i„  i„,;„J.,.^„  ""J^  °.»  ,«/  •"y  n,n,.ria,  p„»  „J't  «; 
appellant  h  to  appear  "  peraonX '■'  Wf  .."'""'  '°  "'"'«  "•'  the 
Porte  sprajuc,  8  Can.  Cr  Ca,  "oo-  ^.r,,,""  ■■"""""■  "•«"■■  «' 
"try  .ud,  appeal"  „  immaierial  h',,,''"'  't!,,™."""''  "'  "">  """J" 
R.  ".  Taoker,  10  Can.  Or.  Ca,  247  4  J^" .  "!"  "'*""">■  "PP'"": 
nisonce   whereby   the    nmoint   of   «,;  „'''''"'  """•  '"  *<"  rero.- 

-a.  omitted,  «Mou,h  Sm^  "L  a  to  th^To  in "  "^"r"'  °'>"««'°" 
Pnve  the  appellate  court  of  jorisdicHon  ,o  h.  ".V""  '""''  ""'  '"  *■ 
V.  Koogo,  9  Can.  Cr.  Ca..  ^'"'""'"'"'  '"  '"'"■  the  appeal ;  The  Kin, 

7.7o7r?'r"r„I'r^„!;:r,re*o°v^-  "•'"*-  •'•-t-Seetion 
be  tranamitted  to  the  deAo  the  Si^n  "  ""f  °'""'»'"'  '™-  to 
VPpeal   ia  to  be  heard:  R    V    HomleJ ,    0°?..™"^'  ''''°''"  ""'  ttae  the 

''^"f'y  ""iy.  »nd  it.  o„.i.Z„  ill?  St  H  /• .  '.:  °"'''  *""  ""■ 

vided  the  convietion  and  papera  are  be  L  «  "  """  ""'""''•  '""- 

"'«.  or  even  after  an  adj"  rmeol  fo  ?  ,  "*""■'  '''"•'"«  the  hear- 
Vise  ^  Be  Ryer  V.  Plow,%6  U  C  R  2M  r"'"\i'.,,?"°"'<'  •>'  ">• 
t'--  Ca,,    ,»5:    II„rw„o,l  v.  Wnilam.^.^JJV^n'-Cr    'ft°"7°„°'  '''"'»"■ 

uanee?^„r'X'rZ:„.;T'?i:e't"rl,r?„  'S!  "'  T"^  ■"  ™"""- 
Trottier,  22  Can.  Cr.  Ca,.  mi.  "PPellate  court:   Re,  v. 

The!";e?,''"''d.tc*u?,?,fTR°f.  ^"eVorV?.'-  ,?"■"'•  ^  »^' "«• 
.ubnutte,!  that  ,ection  1)74  of  the  Cri»Z  rif  ^i  "z  ^^^  •  >"«  it  i. 
aummonin,  „f  wi,„ea,  f„„,  „ny  pla™  in  /^'  '""'''^  "uthorize,  the 
'-ed   out  of  the  diviaion  -rt.^oftt 'jlur'pZ",''",;,  Xa' „"ppeir™ 

.eetion,*of"Sf^r"n,i„"*code*T!l"y:*'    ""    ""'♦—The    followin, 

he.r?„5-d«e™reihr„:;;!rr\,r:!;„e°„r"',"  r'-  "">"  "-"P"- 

«ith  or  without  coat,  to  e  l"r  Lr^r/nTH-'""'"'  '"*  ""'"  *"«'". 
low.  a»  aeema  meet  to  the  «,"r.'^  ,'';  iT'"'''"*  rj'  °'  «"  ■»»"  be^ 
appeal  by  the  defendant  and  the  affir™  ™?  °'  ""  "iiarataal  of  an 
.hall  order  and  rdjudT  tl"e  .ptl?an  To"v  "'  '";  ™"'"'"'"°  "'  ""I"' 
eonviotion  or  to  onv  the  L„.  .  /  ?  ^  Punished  according  to  the 
«eh  coat,  aa  areTwarded  aid  aSn/l"'!?"'  "'  ""  ""'"•  ""'i  to  P«y 
enforcing  the  judgment  of  the    co„r,  "''"""'■  '""'  P'oeeM  for 

par«gr.i;;c"fo7reci";,^.;rz'»n'';.c«:„"  "-iL' "-  -"'•'■"■"  - 

eourt  may  order  that  the  aum  thereL^SS~d  T  .l"^". "  "'"'•""■''•  ">• 
the  coats  of  the  conviction  or  order  and  the '^,  ^  ."  '  '"'"'"'"  "'"■ 
pa  d  out  of  the  money  deporited  and  Ih.t  ^  "  "■.""  ""^"^  "'>»"  "« 
P".d  to  the  appellant:  and  if  tteconicH  ""'*"/•  "  ""'•  ''■«"  *» 
eourt  .hall  order  the  money  to' h^'rerarrthcTpSrnt"  """"  "■' 

c.  I>...%ir"'  '°'"'"'°°  "  •""'   -■°'"«'   ">■  the   -tatute  of   1909, 
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PBOVI8ION8  OF  CRIMINAL  CODE  AS  TO  APPBAL. 


''  3.  The  court  to  which  inch  appeal  li  made  iball  hate  power,  if 

neceuary,  from  time  to  time,  by  order  endorsed  on  the  contrlctlon  or 
order,  to  adjoaro  the  hearinf  of  the  appeal  from  one  ilttinfi  to  an- 
other, or  othera,  of  the  aaid  court. 

4.  Whenever  any  conviction  or  order  li  quashed  on  appeal,  the 
clerk  of  the  peace  or  other  proper  officer  ahall  forthwith  endorse  on 
the  conviction  or  order  a  memorandum  that  the  san<e  has  been 
quashed. 

fl.  Whenever  any  copy  or  certificate  of  surh  conviction  or  order  is 
made,  a  copy  of  auch  memorandum  ahall  be  added  thereto,  and  shall, 
when  certified  under  the  hand  of  the  clerk  of  the  peace,  or  of  the  pro- 
per officer  having  the  custody  of  the  same,  be  sufficient  evidence,  in 
all  courts  and  for  all  purposes,  thtit  the  conviction  or  ord*r  has  been 
quashed. 

762,  When  an  appeal  against  any  summary  conviction  or  order 
lias  been  lodged  in  due. form,  and  in  compliance  with  the  rtniiiirements 
of  this  Part,  the  court  appealed  to  shall  try.  and  shall  be  the  -ibsolute 
judge,  as  well  of  the  facts  as  of  the  law.  in  respect  to  such  conviction 
or  order. 

2.  Any  of  the  parties  to  the  appeal  may  call  witnesses  and  ad- 
duce evidence  whether  such  witnesses  were  called  or  evidence  adduceJ 
at  the  hearing  before  the  Justice  or  not,  either  as  to  the  credibility  of 
any  witnesa,  op   as  to  any  other  fact  material  to  the  inquiry. 

3.  Any  evidence  taken  before  the  justice  nt  the  henring  below, 
certified  by  the  justice,  may  be  read  on  such  appeal,  and  nhnl]  have 
the  likp  force  and  effect  as  If  the  witness  was  there  examined  If  the 
court  appealed  to  is  satisfied  by  tifiidavlt  or  otherwise,  thtit  the  per- 
sonal presence  of  the  witness  cannot  be  obtained  by  any  reasonable 
efforts. 

7Sa.  No  judgment  ahall  be  given  in  favour  of  the  appellant  if  the 
appeal  is  based  on  an  objection  to  any  information,  complaint  or  sum- 
mons, or  to  any  warrant  to  apprehend  a  defendant  issued  upon  any 
such  information,  co  nplsint  or  summons,  for  any  alleged  defect  therein 
in  substance  or  in  form,  or  for  any  variance  between  such  informft- 
tion.  complaint,  summons  or  warrant  and  the  evidence  adduced  in 
support  thereof  at  the  hearing  of  such  information  or  complaint,  un- 
l»w  it  is  proved  before  the  court  hearing  the  appeal  that  such  objec- 
tion was  made  before  the  justice  before  whom  the  case  was  tried,  and 
by  whom  such  conviction,  judgment  or  decision  was  given,  nor  unless 
it  is  proved  that  notwithstanding  it  was  shown  to  such  justice  thnr 
by  such  variance  the  person  summoned  and  appearing  or  apprehended 
had  been  deceived  or  misled,  such  justice  refused  to  adjourn  the  hear- 
ing of  the  case  to  some  further  day.  as  in  this  Part  provided. 

764.  In  every  case  of  appeal  from  any  summary  conviction  or 
order  bad  or  made  before  any  justice,  the  court  to  which  such  appeal 
is  made,  shall,  notwithstanding  any  defect  In  such  conviction  or  order, 
and  notwithstanding  that  the  punishment  Imposed  or  the  order  made 
may  be  In  excess  of  that  which  might  lawfully  have  been  imposed  or 
made,  hear  and  determine  the  charge  or  complaint  on  which  snch  con- 
viction or  order  has  been  had  or  made,  upon  the  mei-its,  and  may  con- 
firm, reverse  or  modify  the  decision  of  such  justice,  or  may  make  such 
other  conviction  or  order  in  the  matter  as  the  court  thinks  just,  and 
may  by  such   order  exercise  any    powe-    which  the   Justice  whose  deci- 
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a    ».  _.    ,  "  ■*  "  "  ""O  been  mnile  b.  luch  <u>iI<h. 

re«lve  the  Mme,  whether  mch  nrti~  h..T.„    *'  '^''•''°  '"""'^  «• 
and   thourh  .nch   appeal  ha.   not  h™n   .,.         "'"V'^'y  »lven  „r  „„t, 

at   the   .„me   .Ittinj.  Y„    which   ^uchn«.™°'"'"«°""°»  ">   '•'•. 
part,  or  partie,  r«„l,l„, "h.  „me    ,S    o„,?'  """v""""  '«  "■• 

rrr;:?rrhrti4"" '' «'— -« •^%:"h?;hrp;r:/„'; 

favoJr'^i  '4e"°rJS„tr'thV  j-.tT/'a"  Zd "?h"  "  ^-""^  '■> 
"O  appeal  had  beenTouiLt""™'  '"'  "«"«'>"  »'  ">«■•■»•.  «"" 

.halMrLSlt"fhe^""„"e«„'ror"'rTer°"„%r'"''"  '"  '""■"■"'"  '^"■<. 
P«al  i.  h,  thi.  Part  «iven  in  and  fL  ,1,1  ^wlL"  '"  ''''''*  "•'  "P" 
whereln  the  olence  i«  alleS^d  to  h.™  iL.™  '''"r'".  «>"«,  or  plaS, 
when  an  appeal  from  .uch  eon  "jcHon  „^„°,h  "'"''?•  ^'°"  ""  «°" 
be  .ep.  h.  the  proper  oBceTarn";  t^e  °rrd7or.'h.-ri  **"'  '° 

.ppe.ied^.^a.r.:'rtS  .wirrri  ?h„r"'°"'  -' '° "'-  ^- 

.ub.te?t°XL.'°a'''o'oprotle5:'r„";'°."  "'"'""  '•"  P«"»"  '-  ■ 
officer  of  the  court,  orTrovedtf  V„f°"'  '""^  ^'  "«'  P«>P«' 
evidene,  to  pro.e  .'  convS?  ^r  the°forerT^n*""  "  -"•- 

-.-.rt.  fur  ^pJeaTTo  ^'' ?n,L?d"hf' ™  7  ""'"  ''  ■^'"'''■''<'  >>'  «». 
to  which  the  Vppeal  waa  had  „r  »fh'°^  ^""'"'  ""■  *"■  ''  the  court 
conviction  or  orter  and  .5  pancr.  twLTr'  °'""''  "■""  """"  ™ch 
peal  excepting  any  notic^  of  S.f  T  '  ""'  '°  "«'  «"■«  of  ap- 
«ch  iuatice  to  ^\jhZ  SroSSed  u  J^  »T'  "l"  '•«"e"'»>"ce  to 
tbia  Part  proceeded  upon  ae  in  anch  cose  directed  by 

p.rt;if-p'.'y"rt.rThe°K  Xr^i^vn'  "■^--"■"  ->"'-  *-er 

clerk  of  the  peace  or  other  proper  'ffi;^  J  ,1 "'''  '"  "*  '•"''  '»  "■« 
^'n-X'^t:  alThe'S--"   '^"^^^^^^^^^^^^^  --  -" 

tb.  ^"^.s-^a^virtarr  -  ^;/V':i?t^ 
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Dlunc«  conditioned  to  pay  luch  eo«ti,  tlie  clerk  of  the  peace  or  bU  de- 
potjr,  on  application  of  the  person  entitled  to  the  coats,  or  of  anjr  per- 
BOD  on  hla  behalf  and  on  payment  of  any  fee  to  which  he  li  entitled, 
■ball  grant  to  the  penon  to  applying,  a  certiflcate  that  the  coat^i  hare 
not  been  paid. 

2.  Upon  production  of  the  certiflcate  to  any  Justice  in  and  for 
the  same  territorial  division,  auch  justice  may  enforce  the  payment  of 
the  costs  by  warrant  of  distress,  and  In  default  of  distress  may  by 
warrant  commit  the  person  against  whom  the  warrant  ot  distress  has 
Issued,  for  any  term  not  exceeding  one  month,  unlesa  the  amount  of 
the  coatB  and  all  costH  and  charges  of  the  distress  and  also  the  coats 
of  the  commitment  and  of  the  conveying  of  the  paity  to  prison,  if  the 
justice  thinks  fit  so  to  order,  are  sooner  paid. 

3.  The  said  certiflcate  shall  be  In  form  S2  and  the  warrants  of 
distress  and  commitment  in  forms  fi3  and  54  respectively. 

[Note. — See  th<>Be  forms  in  the  appendix  to  the  Cr.  Code.  In  which 
necoHHary  chnnges  may  be  made.] 

760.  An  nppellant  may  abandon  hiii  appeal  by  giving  to  the  op- 
posite party  notice  in  i^riting  of  his  intention  six  clear  days  before 
the  sitting  of  the  court  appealed  to,  and  thereupon  the  coata  of  the 
appeal  shall  be  added  to  the  sum.  If  any,  adjudged  against  the  appel- 
lant by  the  conviction  or  order,  and  the  justice  shall  proceed  on  the 
conviction  or  order  ns  if  there  had  bein   no  apiienl. 

^a  Hasrlac  of  Appeal. — TTpon  the  appeal  coming  on  to  be 
heard  it  is  for  the  appellant  to  prov  due  service  of  the  notice  of  ap- 
peal :  see  notes,  ante,  "  Service  of  Notice  of  Appeal."  It  should  also 
be  proved  that  the  "  cause  of  complaint "  arose  within  the  division  of 
the  division  court  Bpn«aled  to,  unless  it  so  appears  on  the  face  of  the 
proceedings:  s.  749  (u).  As  to  the  recognizance  or  deposit:  see  notes. 
ante,   "  Recognisance    on    Appeal." 

Proof  of  Snrrlee  of  Notleo  of  Appeal. — Tliere  Is  nothing  in 
the  Criminiil  Code  providing  for  the  mode  of  proof  of  such  service. 
In  Kex  V.  Curran,  22  Can.  Cr.  Cas.  388.  It  wqb  held  by  the  judge  of 
a  District  Court  of  Saskatchewan  that  proof  of  service  by  affidavit 
is  sufficient,  on  the  ground  that  such  proof  ia  not  n  matter  of  record 
of  the  court.  In  Wilts  v.  McSherry,  1013  1  K.  B.  20.  an  affidavit 
was  received  of  service  on  n  solicitor  who  had  appeared  for  the  prose- 
fnitors  before  the  magistrate  and  that  personal  service  wns  impoRKible 
as  they  had  left  the  country  and  could  not  be  found. 

On  the  other  hand  oral  proof  would  seem  to  be  required  In  order 
10  identify  the  porsonB  served  ns  those  required  by  the  statute  and 
to  permit  eroBs-cxamlnation :  see  Pahkada  v.  Hannuksda.  20  Can.  Cr. 
Cas.  247;  Rex  v.  Curran,  supra,  at  p.  391.  The  production  of  the 
witness  to  prove  service  may  be  impracticnble  or  expensive.  The  af- 
fldavit  of  service  should  identify  the  justice  or  justices  served  as  those 
who  made  the  conviction  or  order:  Re  Lake.  42  U.  C.  R.  206:  R.  v. 
Shrewsbury.  J,T..  11  A.  &  E.  1B9 :  R.  v.  Lancashire.  J.T..  11  A.  &  K. 
144;  and  see  Pnhkada  v.  Hannuksda,  20  Can.  Cr.  Cns.  247;  Rex  v. 
Currnn.  22  Can.  Cr.  Cas.,  nt  p.  391. 

A  form  of  affidavit:  Form  138  (1),  ia  given  post,  and  should  show 
mich  facts  as  will  satisfy  the  court  that  due  service  was  made  upon 
the   proper   persons   and   identify   them. 

TTpon  such  proof  it  is  then  for  the  prosecutor  to  adduce  evidence 
to  establish  the  offence:  Whiffen  v.  Rllgh.  1892  I  Q.  B.  3ft2;  R.  v.  Snr- 
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wltnr.,  weri-  |.Mmliii.d  in  roiirt;   but  Mom    thli    on    b<-    don«    th. 
Jiirtif  mn.t  ant  Ix  Mtuaed  "b,  .ffldavit  or  otb.rwlM  ib.t  th!  J?, 

Mort..  Cod,  TI12  (3),  P,.rm  of  nffldn.lt,  No,  l.w  (4).  ,„  „„™„ai, 
^n    n"™  would  oon-tltnt,  "  r,„.on„hl,  effort.."  pir  11    v  Telion' 

1  O.  R,  000;  Tomllnnon  v,  Oontley.  L.  R,  1  C    P   2!M.  ».  nikCr.' 

2  Ch.  nt  p,  MO ;  R,  V,  Ili-llnm,.-,  ISnO  1  Ph,  son. 

If  tbe  itltnen  I.  HI  or  ntarnt,  or  i>  .lend,  the  fnct  uiiiat  be  Drove.!  b. 
wme  pemon  who  bn.  nctunl  knowledge  of  it.  nnd  not  merely  by  hL™.,' 

me   „h„le  cn.e   i.  open   on   appeal ;    ,nd   .itne»c.   ma,  be  called  on 

belnt  tried  by  tbe  Jndfe  de  nom):  Code  752  (2)-  nee  H  v  vv..l,ln. 
ton.  40  U  C.  R,  221;  R,  v.  Baird,  13  Can,  Cr.  cT.  So  R  v  m! 
monaon,  13  Can  Cr.  Ca.,  202;  R.  ,,  Ltotte.  10  Can.  Cr!  ?„,  aw: 
McLel  an  ,.  MeKinnon.  1  O,  R.  i  B;  R.  v,  Ooimet,  14  Can  Cr  Ca.' 
at  p.  141:  R.  V  Curran.  22  Can,  Cr,  Ca..  380:  ...e  R,  v  DunL  -^ 
Can,  Cr.  Ca..  248.  and  en.e.  referred  to  tliere;  R  v  «';„  "4  Can 
Cr.  Ca..  Bl;  R.  y.  Barker,  21  Can.  Cr.  Ca«.  207. 

In  faet  it  1.  onl,v  an  appeal  »o  ™lled.  and  not  really  an  anneal 
but  a  new  trial  or  rebearin,,  and  tbe  burden  of  proof  i.  on  ,be  prS 
n  n  W"?-  '■  f ""''"•  ='  °-  ^-  "■  •■"":  "•  V,  Surrey.  JJ,  IM^  " 
?pp"'.         •   °"     ""'"■  "  ""■  "■""""»""  "PPli'-al.le  to  nppollnto  eourtl 

for  a'^i^Twr,!  ".f""'  '"7''""»  '<>'  ""  "W"!  make,  no  provision 
for  a  jury  to  try  tbe  appeal,  but  reqniri-.  the  Judae  to  ■•  hear  and  .le. 

;no"t".^„i!;  "p  "".r"""  "'  "■•  '"'""°"  Cou'rt.  Act  a,  tojuri, 
do  not  apply     Except  by  cipr™  enactment  >o  declaring,  a  jury  form. 

Mair4°carc7cr'ri2,"""  ™""  °--™''^  '^■T.Unjr:. 

0»*"  •»  App««l,  •to,_P„rni,  13li  |,".l,l,1«(0).    If  the apiNial  i. 

mu  t  „"rr";r"'"'  ",■;"  ".."'"'i:''-  •"""'""o"  ""'■out  v.ri„„,"  ,;r"irt 

mu.t  order  the  appellant  "  to  be  punched  according  to  the  conviction  or 
to  pay  the  ambunt  adjudged  by  the  or.ler  "  of  the  j,' tice  and  to  iay  ,neh 
cost.  a.  are  awarded:  Cr.  Code  a.  751.  In  such  caae  the  conviction  or 
order  afflrmd  ahoold  be  enforced  by  warrant.  i..ued  by  the  «nvi«ini 
Cr  Code",  TJ,°''^'  ^r""  having  the  aame  ,errito,?al  juSiS: 
ur.  Lode  «,  7..8)  a.  if  no  appeal  had  been  brought "  •  code  .  TTB  • 
r°r  ?f  o£'°',t^  °'  "I'/PP'"""  "u«:  Collette  v.  The  King,  18  cVn; 
t?;  rri-^  ■..'■"'  ""'°','»™"  "'  warrant,,  30-44,  in  the  appendix  t.^ 
li  n  *-">'■, ^'}<<l',<"«l-  The  coat,  of  the  appeal  in  ,uch  caae  are  to 
be  paid  out  of  the  depo.it:  Cr.  Code  751:  or  enforced  under  the  ?^° 
,hf  ^  ;  "  T  '»^'';<'"  "»»  eiv™  (Cr.  Code  a.  758)  paymentof 
the  CO.U  may  be  enforced  either  by  the  justice',  warranta  rtove  men- 
tioned (suitable  worn,  being  added  thereto),  on  a  certiBcate  of  the  clerk 
^L^L""?.  n"»  """^'J  ^°."'"°  ^^  '°  ""  '^■■-  Code  (with  the  neceasary 
?.5  .n,f.-/°  "t  I-  ^l'  ^'"'-  "•'"''>■  ""•  ^'  'ta""  warrant,  to  rorm. 
.^and  ..4.  isaucl  by  the  clerk  of  the  dlvlaion  court:  Code  sections  751, 

.u  "•  liownvcr,  the  judge  make,  a  different  judgment  from  that  of 
the  juaUce,  the  process  to  enforce  it  should  be  iraued  by  tbe  division 
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Sm.  iif.  court  ricrk  und^r  the  judfe'a  ord«r,  tuing  Formi  58  ■ad  M  In  tba  Of. 
Cod*  (Ponni  130  (7),  180  (ft)  pet),  meb  (omu  Mnc,  m  polBted  out 
io  CoUett*  r.  The  King,  tnpra,  ftdapubla  bjr  making  necMiarr  changM 
therein,  under  the  nathorltjr  of  Metion  11B2  of  the  Code. 

€•■*■.  The  coMi  are  in  the  dlacretlon  of  the  judge  and  ha  nay 
make  an  order  with  or  without  coata  to  either  party,  including  th# 
eoata  of  the  court  below   (the  Juatlce'a  court)  :  aa,  701,  704. 

If  the  court  merely  affirma  the  conviction,  or  only  reducea  the 
term  of  impriaonmAnt,  if  any.  the  pcraonal  attendance  of  the  aemaed 
aa  for  a  re-ientence  la  not  required;  but  If  a  different  punlahment  ia 
awarded,  a  warrant  ahould  be  laaued  and  the  aeniaed  ahould  be 
brought  up  to  receive  auch  puniahment:  Johnston  t.  Robertaon,  13 
Can.  Cr.  Caa.  4B2. 

An  appellnttf  court  will  not  aet  oaide  or  (luaab  a  conTlrtlon  on 
appeal  merely  by  conaent  of  partlea  unleaa  it  appenra  on  the  fa«  of 
the  proceedlnga  or  on  the  hearing  that  tha  conviction  waa  wrong:  The 
King  T.  MeCabe,  18  Can.  Cr.  Caa.  217. 

The  time  intprvFning  b<>tween  the  nppellnnt'a  liberation  on  the 
recogniaance  and  hla  return  to  cuatody  after  ronrlction  affirmed,  doea 
not  count  on  hla  term  of  Impriaonment  to  which  he  waa  aentenced; 
otherwiae,  however,  aa  tn  the  time  he  may  have  been  In  gaol :  Cnllette 
V.  The  King.  16  Can.  Cr.  Caa.  282. 


«lAai«a.— Should  the  judge  refuie  to  hear  the  appeal  on  tha 
merlta  mandamus  will  lie:  Re  Mcl>ml  v.  Atmlro,  27  O.  L.  R.  282,  In 
which  caae  the  prlndplea  upon  which  mandamua  will  be  grantad  In 
auch  a  caae  are  fully  considered. 

AbandoamoBt  «f  Appoal  b«ff«n  HaariBc.— Section  760  Cr. 
Code,  ante.     Form  of  notice.  No.  1,36  (9),  In  appendix. 

Oo»U.— Cr.  Code.  as.  761.  7M.  755  (2).  760.  The  proviaiona  of 
a,  754  are  wide  enough  to  cover  tha  caae  of  an  appeal  by  the  prose- 
cutor; and  hla  coata  If  the  conviction  ia  auatained,  moy  be  added  to 
the  amount  awarded  on  the  conviction  and  payment  may  be  enforced 
by  dlstreav  and  impriaonment  on  default:  R.  v.  Hawbolt,  4  Can.  Cr. 
Caa.  229.  The  question  of  coata  must  be  dealt  with  at  the  alttinga  of 
the  court  for  which  notice  of  appeal  waa  given  or  one  to  which  the 
hearing  wa»  adjourned,  and  there  la  no  juriadictlnn  to  take  it  up  at 
a  anbaeqnent  sitting:  McShadden  r.  Lachimce.  5  Can.  Cr.  Caa.  43: 
Bothwell  V.  Burnslde.  4  Can.  Cr.  Caa.  450;  but  see  Re  Rex  v.  Ham- 
link.  26  O.  L.  R.  382.  The  formal  order  on  appeal  may.  bowever, 
be  drawn  up  after  the  close  of  the  alttinga:  Re  Rush  v.  B<d>caygeon. 
44  U.  C.  R  199.  The  judge  muat  himaelf  fix  the  amount  of  the  coata, 
which  cannot  be  referred  to  the  clerk  for  taxation:  R.  v.  McIntoHh. 
28  O.  R.  603;  Re  Rex  v.  Hamlink,  26  O.  L.  R.  382.  There  la  no 
provision  aa  to  the  acale  of  costs,  which  nre  ontlr.My  In  the  dlaposnl 
of  the  judge  who  may  make  any  reaaonable  nllowiince:  R.  v.  Mcin- 
tosh,   tupra. 

AppUoAtloB  of  the  Forocoiag;  ProTioloua.— The  right  of  np- 
peal  to  the  division  court  above  described,  applies  to  summary  prose- 
cutions under  all  statutea  of  the  Parliament  of  Canada  unleaa  aome 
other  mode  of  appeal  ia  expressly  provided  by  the  particular  statute, 
excluding  the  mode  of   appeal   to  the  dlvlaion    court ;   as  for  instance. 


APfUti    LNDM    ONTARIO  DTATITBl. 

•pp.ll  llH  under  It  lo  th«  dlVl.l™  ^in    i,  .1    ""'"  •"!""<•■  •"-<  " 
than  lnipri«M,B.i>t  biiIt.  '"■  "  ""■  P""l''">.«it  I.  otb„ 

IX.  of  the  Inepectlon  A«T^hU  u7  °""  ""f"  ''""  "■''"  "'" 
.PP..1  i.  to  olKr  trlbun^.  3,.?Sl  rail  "I"™!)'  P'-vLLd  tl„t  the 
•od  333  of  that  .ftote  It  r.  tot^  Zl^T,^"""'  ">'  '■«'°""  »" 
prorided  b,  the  l..t.mei,tlonJd  .^.iZ  7  '  ''"*""■."'"'  »"  "PPe.l 
tlon;"   and  that  thev  do    m,  „JJ^     .  ""''    "*•'""   "   "--"nvlc- 

o(  dCmCoI,  a.  to  which  IM.  TobSJ""'  '«°  ""-"To"'  """"  ""  °"1" 
therefore  appl,.  ",^1^10,    1.  ft  rJ^."^,„T''°"  ■^'  °'  ""  ''"•'''  """IJ 

The  Dominion  „„""',  "'"riorlST^r"  f"*"*'  ■'•••»••— 
froB  conviction;  und"rLtario. to,; ?..?''"",'".  '''""I  "•  '"""•'■ 
Uriminal  Code  for  .nch  aS^  T„T  '  ""'  ""'  P""!-'""'  i"  the 
are  eipr,Ml,  madS  appHcSbte  bj  Dre,l'„H,',  °°  "■""'™"»°  "»"»  the, 
Co.,  28  O.  K.  321.  Bu  b,  the  R-SO  I0?i  •""2,°""''  "'  '•  '"■"P«<.» 
Summary  Conviction.  Act)  a  nner..  n  '  ,■.*"•  ";  ^°  '"^^  «"■""» 
appeal,  b,  the  proaeoitor  oi  h,  VhT^,  '•™"''°"  '•  ■"■■le  for  .uch 
Hon.  or  o'rder.  fo™rpavren^^',''„„.!     °"i,'",""  '""  "'  "•"'«■ 

Mart  for  the  dlvlalon  o?"h,  "onntr  ll  l^tX  T"  '°  "■"  ""''"*" 
pUiint  aro«.  ^  '"  ""'«''  "»  "»■••  «t  the  com- 

10  m'V»  ;tre"by"^Vn2'H''„'°°.  J".  ""  ■°°"'  ''""■"'    '""">» 

mary  oonrto(io»  made  bv  a  juKlcT  .L  ?  .'"■"'     '"■"'  "  ■»"»- 

rtere/or,  the  appeal  ,h,,M  fc.  to  l?,'  Jij^""  '"""'  l"^""™  '»  "•«<1. 
which  the  cau.;  rf  .^mplalSt  WOK  ™""  '"'  ""  ''""■•''"  '» 

in  ant  '- r"Jh!rarne'"o"r''paym';'„.Vi;"  '»  "''^"'■i""  "■"" 
Mae  i.  di.ml«ied.  on  a  oharie  of  »n   „ff™  1'  "  °'^'""''  °'  ">• 

Indndlng  a  co.e  where  the  fpp^Il"  ^uTS,,"t'"'  »"  °"""-'°  "■"■ 
to  be  to  the  count,  or  di.tri«^n  ,«^ .  j  ^V^"  P'"'™'""-  «atute 
pr„o^<,„  in  .heVt;;!^tealT«  ia'^irprvld'ed'"-^'  °"''"  '- 

cHnr^dJ.  ^^ri-^^r-s;:  ;;:^a-^i-.^^Zd^  - 
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TUB  ONTARIO  SUMMAIT   CONVICTIONS  ACT. 


Urio  Uwi.  Ibdudlni  Uw  aattidnwiit 
(p),  M  to  proevdan  on  appMiU. 


bjr  Don.  Htat.  IMS.  o.  B.  i.  700 


Bo  the  praotlM  and  piftevduiv  «iplalnrd.  •ml0,  will  apply  to  tbM* 
appi>ala,  fbclofitng  the  provliloni  of  tbi>  Criminal  Cod«>  f.%  to  aracndroMit 
on  appeal,  and  alio  all  the  laflng  cUum  in  iiertinn  1124-1120  of  tha 
i«me. 

It  ii  to  be  nnftord  that  while  the  Ontario  atatute  thua  derlam* 
the  provlilona  of  the  Criminal  Cmle,  with  aHMndmenta  thereto,  to  be 
applicable  ■■  above  mentioned,  any  future  amendmenta  to  thoM  pr«- 
viaiona  by  the  Doralnlnn  parlUmfnt  will  not  be  an  applicable  until 
after  the  termination  of  the  aeaalnn  of  the  Ontario  leglalature  neit 
after  the  paaainf  of    the  amending  atatute :   R.8.0.   1914,  e.  00.  a.   12. 

Ill*  Orvwm  Att«rm«r.— The  Ontoriu  atatute,  4  Geo.  V.  c.  21, 
a.  23  (2),  provides  that  the  Crown  Attorney  la  entitled  to  a  fee  of 
•ft,  and  actual  trnvelllng  eipenaea  to  be  pi^ld  by  the  county,  for 
attendance  on  appeala  from  the  dedalon  of  nugiatratea,  under  Do- 
minion or  iVovinrial  atatute*. 


INSTANCES  OF  Al'PLICATION  OF  TUB  PROVISIONS  OF  TIIK 
OyTARIO  HUMMARY   CONVICTIONS   ACT. 

Apynftla  twm  OmavlfltlvM  mm4*r  MaslalMl  ay-tow*.— See 

R.S.O.  1014.  c.   102.  aa.  407.  408.     The  provlalona  of  aectiona  10-11  of 
The  Ontario  Summary  Convirtloni  Act  apply:   aection   407   (1). 

Tha  OmtArio  PvbUo  Raaltli  Aat.— R.S.O.  lM4.  c.  218.  Appeal 
from  a  conviction  for  an  nllrgM  breach  of  nny  of  the  provlalona  of 
the  Btiltiitr  wiia  prohibited  by  ai-ction  121  of  the  former  aUtute,  R.8.O. 
1807,  e.  248.  but  that  prohibition  ia  omitted  from  the  correapomHcg  aec- 
tion 126  of  the  preaent  Act.  An  appeal  under  that  atatute  now  Ilea 
to  the  diviaion  court. 

Tkn  Xutov  amd  ■•rraat  Aat_R.H.O.  1014.  c.  144.  aa.  0-10. 
Under  theae  aectiona.  the  appeal  from  any  conviction  or  order  for  pay- 
ment of  money  or  any  order  of  Jlamlaaal  from  aerrlce  or  employment 
or  agnlnat  any  deciaion  under  thin;  Act.  ia  to  be  to  the  diviaion  court 
held  in  the  diviaion  in  which  the  cauae  of  action  aroae,  or  In  which  the 
party  or  parties  complained  againat,  or  one  of  them  resided  at  the 
time  of  the  making  of  the  complaint:  aection  0;  aee  notea  to  aection  72 
of  thf  Diviiiion  fV.urta  Act.  ante.  The  practice  and  prnceedinga  to  be 
taken  upon  auch  appeal  are  to  be  the  aitme  aa  In  the  cnMe  of  an  appeal 
under  The  Ontario  Nummary  Convictiona  Act,  R.S.O.  1014,  c.  00.  a.  10; 
described,  ante.  p.  370.  except  In  regard  to  the  matters  preacrijod  In 
aectiona  9  (1).  10  of  The  Master  and  Servant  Act:  and  except  that  a 
trial  b7  Jury  may  be  had  If  demanded:  aection  10   ,1). 

Act  BAipaQtlBB  Doca  »md  Shaap.- -R.S.O.  1014.  c.  246,  aa.  IS- 
IS. Section  21  of  thia  atatute  now  provides  that  The  Ontario  Sum- 
mary Convictiona  Act:  R.S.O.  1914.  c.  00,  aupra,  are  to  appl;  to  proae- 
cutlons  under  the  former;  and  the  appeal  will  be  taken  in  accordance 
with  as.  9  and  10  of  chapter  90. 

Ike  A«t  RvapeettBC  Um  Fameaa.— R.S.O.  1014.  c.  260.  a.  12. 
He    -.ppeal  from  the  Fence  Viewers'  Award  Is  to  "  a  judf e :"  aection 


".'!'.«,'.'no,".i"'i::df,i'.i;„3'.'. "  ■"■•"•"  ■•°""''  —i™  -•  <'>•«■»• 
b.,  .?:.,",'„;•:::."■;;;  ST:;;",'; ;,:  i.^^, , «.  »,„ 

!■  '"  "the  ju.i,,.."  ^,;,;„  ii  M  ' '  «  "?'  ""■  '"•I"'-'"  »«iir.i 

wife,  nn,l  ,h,„  «.,.  r.rrn"S!n     J  ,  X       ":"  r;l'  ,'"  ""  '""''""■'  '" 

ti"!!.  Art,  n.s.o.  ini4  r  «n  .JT  A      *!."'"""  "'"""""-t  Convio- 
r.r-n.„  Art:  .«.„„„  ,"o7„"  ""^Klt::  ""  ■'7'",!"  ""  "-I  »«r 

.-nr:  -.rtlon  110  ,10)  JfL,"Z  no  M,  °'""°'  '"  '""  ' 

wo«iil.«n«  with  f-o  .i.lIiol.„t  ,,!I,,i.    ,     liU*"  '"°''  '"'<■'  '°'»  • 

to  ,ni.w,r  the  ^,,  ,',,hT"„!.^  "°"  ~"'"  ""■'  '  '""her  rem  of  KB 
ntan^  „„a„  .ert,*„"„"{,;'",,,","''£i:  S";T,  Z  '^^6.     ''°""  "  ^^ 

«-  "^.'«;'™:;r;'';ho"'X"S:„';r;'T' "- '™"™"  - "-  **  „, 

di.po.,t:  Trtlon  no  (^","'°"'"°""  ""li  nnp-"  with  the  ren)p,ij„„«,  „, 

Ww  In  the  ™„„„  „„V"r'  ""f, ,"  '■  ""••■nitte.i  thnt  the  on.e  „„w 
.ppe.r  before  him  m„7T.'  I.„,ei  SJ  ,CT?"'  '"'""«  ""  """I"  «<> 
«nd  the  „ppe„,  thereo^n  hen  rt  „„d  ,he%i»,r  ""l  "Miration  to  him. 
ProvLlon.  of  ,he  rrimlnnl  Code  ,751  T  ?'"  """'■"  ""'""  "" 
■   ""■  "'  "'••  •>?  >-irtue  of  the  pro- 
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visions  of  Tlic  OLturio  Summary  ConvictionB  Act,  R.S  O.  1914  c,  90, 
s.  J,  which  miiki's  the  provisions  of  I'nrt  XV.  of  the  Cr.  Code'  apply. 
The  only  other  npi»enl  in  a  case  umJor  the  Liquor  License  Act  is  thnt 
providcij  by  section. 110  ((i)-(lO)  ;  viz. :  by  the  direction  of  the  Attorney- 
General  (Form  of.  fiat.  Xo.  i:t7)  to  the  judge  of  the  county  court  of 
the  county  from  an  order  of  dismiMsal  of  a  coniplnint  laid  by  an 
inspector  or  any  one  on  the  lattcr's  behalf. 

Noiice  of  the  apiieal  is  to  be  served  on  the  defendant  or  his 
solicitor  within  fifteen  days  after  the  date  of  the  order  of  dismissal: 
s^cction  110    (6). 

Form  of  notice  of  appeal  under  section  110  (6),  No.  138. 

Xo  recognizance  or  depo.sit  is.  of  course,  required. 

Witliin  ten  dnys  afbT  the  service  of  tlte  notice  of  appeal,  a  sum- 
mons is  to  be  (traiited  by  the  judge  calling  on  the  magistrate  to  show 
enuse  why  tlie  order  of  dismissal  sliould  not  be  reversed  and  the  case 
reheard:  section  110   (7). 

Form  of  summons.  No.  141,  The  summons  must  be  served  on  the 
magistriite,  as  well  m  on  the  defendant :  i6. 

On  the  return  of  the  summons,  the  case  is  retried  and  the  powers 
of  the  judge  are  provided  for  by  section  110  (8). 

Tlie  word  "magistrate"  in  the  above  sections  means  and  include 
.1  justice  of  the  peace,  two  or  mor»>  justices  sitting  and  acting  together, 
and  a  police  magistrate:  Tlie  Liquor  License  Act.  s.  2  (k)  ■  also  The 
Interpretation  Act,  R.S.O.  1914,  c.  1.  s,  29  (r). 


Although 
R.S.O.    1914, 

an   appeal   is  given   to 


section    10     (2)     of    The     Summary     C'onvictions    Act. 

?.  90,  provides  that  where  in  any  statute  of  Ontario 
o  tlie  judge  of  the  county  or  district  judge  and 
no  special  provision  is  made  therefor,  such  appeal  shall  be  to  the 
division  court,  there  is  "  special  provision  "  made  for  appeals  under 
the  Liquor  License  Act.  by  section  110  (10),  which  expressly  excludes 
the  right  of  appeal  given  by  the  former  statute,  so  that  the  appeal  under 
the  Liquor  License  Act  must  be  to  the  judge  of  the  count  court  and 
not  to  the  division  court. 

The  special  provisions  and  limitations  provided  by  section  111  of 
The  Liquor  icense  Act.  as  to  costs,  and  also  in  other"  sections  making 
special  prtivisions  applicable  to  these  nppeals,  are  to  be  observed. 

Only  the  costs  mentioned  in  the  above-mentioned  section  and  in 
section  111  are  allowable  between  party  and  party. 

DlTlilon  Court  Clerks*  Dntle*  on  AppoaU.— When  the  clerk 
receives  n  notice  of  appeal  from  a  decision  of  a  justice  of  the  peace, 
he  is  to  make  an  entry  of  it  in  the  procedure  book  as  in  ordinary 
cases:  and  is  to  give  both  parties  notice  in  writing  (by  registered 
letter)  of  tlie  dates  of  the  next  two  sittings  of  the  court;  Rules  77, 
78.  The  clerk  is  to  enter  appeal  cases  at  the  foot  of  the  list  for 
trial:  ib;  at  the  sittings  which  will  take  place  not  less  than  fourteen 
days  after  the  time  tlie  notice  of  appeal  was  served :  Cr.  Code  Amend- 
ment, 1909,  8.  750  (a). 


TEUL  BY  jury;   IN  WHAT   CASES. 


JUHIES. 
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180,  lai. 
ISO.  Either  party  may  require  a  jury  in  an  action  of  tortWh.„. 
or  replevin  where  the  sum  or  the  value  of  the  goods  sought i.'"'":, 
to  be  r^overed  exceeds  $20,  and  in  other  actions  where  thequ',^. 
amount  sought  to  be  recovered  exceeds  $30,  and  in  interpleader. 
10  Edw.  VII.  c.  32,  s.  130. 

131.— (1)  Where  the  plaintiff  requires  a  iurv.  he  shall  »i»o  n   . 
notice  thereof  to  the  clerk  one  week  before  the  sittLgs  of'^h  ^v"-" 
»urt  at  which  the  action  is  to  be  tried,  and  deposit  with  himcWk":, 
the  proper  fees  for  the  expenses  attending  the  summoning  ol'J"^""- 
Uie  jury;  and  where  a  claimant  or  a  defendant  requires  a  jury  ?">■'' 
he  shall,  withm  five  days  after  the  day  of  service  of  the  summons 
on  him,  give  to  the  clerk  the  like  notice,  and  deposit  with  him 
the  proper  fees;  and  thereupon,  in  either  case,  a  jury  shall  be 
summoned.  '      j    j 

(2)  In  an  action  transferred  from  one  court  to  another,  cither  When  „ 
party  may  require  a  jury  to  be  summoned  by  giving  to  the  clerk  """  ''" 
of  the  court  to  which  the  action  has  been  transferred,  th7ee  clear  Si^X"- 
days  before  the  sittings  of  the  court  at  which  the  case  is  to  be 
tried,  a  notice  requiring  a  jury  to  be  summoned,  and  depositing 
with  him  the  proper  fees  for  the  expenses  attending  the  sum 
moning  of  the  jury,     lo  Edw.  VII.  c.  32,  s.  131. 

£.rrSHSF?«--p^- 

Birtle.  34  Sol.  Jour.  284.  ''         '  "■  ^^'    "ctcalf  v. 

»    .?  ™       ""^  "  "  muney  demand  and  not  a  claim  in  tnM-' 

ft  .™S'  '•  ™e  °'^"'"'"  "f'"  ""=  Decorating  Co.  7  0  LB  "5 
iJar"t:ri„'thV°l,'°  """'°  '""""'  '"  •"'rlance  wTth  thfp;'; 
S  exS  ^  ^rinT'  J  'V  "T"'  '"'  '"^"■"^  ""'""he 
Farlane    M  O    n     1K  ■  ^  '^"''.°"  ""•""'  ^'^    !»'•  Co.  v.   Mc- 

l,Mr,>„;,  ;•,  ,  ■  J  .*  "■"""'■  '"^''>°  ">  *«  "Ixive  quoted,  it  waa 
1-ld  that  the  claim  being  framed  upon  the   fraud,  the  action  wa,  ?„ 
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tort  aiid  that  a  jury  could  be  demanded,  though  the  claim  did  not 
exceed  930.  Under  these  authoritieB,  It  would  seem  that  the  nature 
of  the  action  is  to  be  determined  by  the  form  of  particulara  of  claim 
and  where  from  such  particulars  it  appears  that  the  action  is  framed  in 
tort  and  the  amount  exceeds  yjO,  either  party  ia  entitled  to  n  jury. 

If  the  plaintiff's  claim  Is  less  than  the  amount  required  to  entitle 
the  parties  to  a  jury,  but  a  counterclaim  by  the  defendant  exceeds  that 
amount,  a  jury  may  be  demanded  to  try  the  counterclaim,  but  not  the 
claim  of  the  plaintiff:  Re  Eraser  v.  Ham,  7  O.   L.  R.  449. 

Jarr  In  Oftraishee  OaaM. — Section  130  covers  garnishee  cases 
as  well  ns  ordinary  actions.  In  cp'.i'estations  between  rival  claimants 
to  moiit'y  garniaheed.  section  102  (J;  makes  section  130  applicable  to 
such  contestations. 

SBBunary  Jadsmeiit  ApplloatloBs. — Section  100  (formerly 
110)  allowinir  n  plaintiff  to  movp  for  Rummary  judgment,  prevails  over 
the  right  under  section  130,  and  a  summary  judgment  may  be  ordered, 
notwithstanding  the  defendant  has  demanded  a  jury :  Re  Tatham  v. 
Atkinson,  1  O.    W.  N.  183. 

Xotloe  ReqnirinE  Jury.— Form  142.  This  and  all  notices  re- 
quired by  the  Act,  must  be  in  writing:  section  82.  A  verbal  notice 
would  not  be  sufficient :  see  Fletcher  v.  Baker,  L.  R.  9  Q.  B.  370 : 
Re  McGregor  v.  Norton,  13  P.  R.  223.  The  proper  notice  is  a  con- 
dition of  the  right  to  have  a  jury  summoned;  and  if  a  jury  be  not 
properly  summoned,  a  judge  cannot  try  the  case  with  a  jury  against 
the  protest  of  the  opposing  party :  see  ITamlyn  v.  Betteley,  6  Q.  B.  D. 
63;    unless  the  jurors  were  called  under  section  142   (2). 

But  if  both  parties  appeared  at  the  trial  and  neither  objected  to 
the  summoning  or  empanneling  of  the  jury,  that  would  amount  to  a 
waiver  of  any  irregularity  or  omission  in  respect  of  the  notice:  E* 
parte  Morgan,  Re  Simpson,  2  Ch.  D.  72. 

WlteB  Nstlec  to  1m  OiveM.— In  all  cases,  including  interpleader, 
the  plaintiff  must  give  the  notice  one  week  before  the  sittings  of  the 
court,  and  the  defendant,  or  claimant  in  interpleader,  within  five  days 
after  service  of  the  summons:  section  331  (1)  ;  and  in  cases  trans- 
ferred from  one  court  to  another,  either  party  may  give  the  notirt! 
three  clear  days  before  the  sittings;  section  331   (2). 

As  to  computation  of  time,  see  notes  to  sections  98  and  122. 

The  judge  cannot  extend  the  time:  Brown  v.  Shaw,  1  Ex.  D. 
425;  Tenant  v.  Rawlings,  4  C.  P-  D.  133;  Whistler  v.  Hancock,  ."J 
Q.  B.  D.  83:  Re  Prescott  Election  Case.  0  P.  B.  481;  Barker  v. 
Palmer,  8  Q.  B.  D.  9;  Re  McLean  v.  Osgoode,  30  O.  R.  430:  sec  also 
cases  cited  in   notes  to  section   123. 

Clerk's  notice  that  jury  demanded :  see  Form  74. 

Dttpoait  the  Proper  Foec. — As  to  the  fees  to  be  paid  to  the 
jurors,  see  section  145  (6).  The  clerk  is  not  bound  to  accept  the 
notice  for  jury,  nor  to  act  on  it  without  prepayment  of  the  expenses 
of  the  jury.  He  should  not  exact  more  than  should  be  reasonably  ri'- 
(luired  for  the  purpose  of  havine  a  jury  summoned,  but  he  is  entitled 
to  prepayment,  not  only  of  his  own  fees  in  connection  with  the  work. 
but  to  those  of  the  bailiff  as  well.  The  expenses  attending  the  sum- 
moning of  a  jury  are  now  costs  in  the  cause:  see  also  section  131. 


WHO  TO  HE   JLIIOHS, 
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21  Ch.  D.  134;  Re  Le»i,  v   o  ,1.  17  O    R    ut"„    mi     LV-  '''''■""■ 
«ulence  oddiiml  by  or  on  bcl.ult  „f  the  ptaintil  olono.  the  Sr  ^ho„  H 

JoTrr  ;""  """"^  "  '°,'°"-  ""  ""''-«'  ">  be IbtiitteV  o'thela  3 
!lUn  .,        """'  '"""•   '"   ^''•'■*   ""'   '•'    may   -lireet  a   ron«,'it"r 

di.n,l„  tV  „c.,on:  ,ee  note,  to  „.eti„n  inh.  „„(e.  „„,""  ,44- 
»here  t  .object  l»  more  fally  noted.  The  jur„™  ran,,  belma.oned 
n  Ie«.t  .„o  day.  before  the  .ittinj. :  .eetion  ],%  Thi,  "1°°  y 
reetory,  and  doe,  not  aleet  the  right  to  have  tho  ca..  tried  to  a 
jury,  where  the  neoesMry  eondltion.  have  been  eomplied  with 


every   person  who  liable 


132.  Lnless  exempted   by   The  Jurors'  Act,  everv   person 
whose  name  apjiears  on  the  last  revised  voters'  list  of  a  municipal- «» '■• 
.tj-  partly  or  wholly  within  the  division  who  resides  therein  '""""• 
and  whose  name  is  marked  '•  J,"  shall  be  liable  to  serve  as  a 
juror  for  the  court  of  such  ilivision.      10  Edw.  VII,  o.  .if,,  s. 

by  rwTo.v'T,"***  '"'  **•  '"""'  *«*-The  person,  exempted 
oy  me  Juror,   Art  are  .numerated  in  «eotlon  4  of  that  .\et. 

Beddent  In  tk,  IMTlrf<ni._i5ee  note,  to  .eetion  72  a.  to  mea  ,    ,r 

:ii.:rsiti„„i^v';::"rir^e:j;orT^";ir'^,r^,t^rs::„i 

.,  n',,'""!^'  ''-'"'  ^'"°"  ''''°"  '*  re-'i'l™t«  of  the  division  and  Kr„m 
shal   be  selected  from  the  last  revised  voters'  lists  of  the  muni-3™id 
.ipahties  partly  or  wliolly  within  the  ilivision. 

(2)  Where  there  has  been  no  previous  selection  of  jurors  „»„„,, of 
the  manner  of  selecting  them  shall  be  as  follows:-  'JS'm° 

(n)  The  clerk  shall  begin  with  the  name  of  the  first 
qualified  person  on  the  list  of  the  municipality 
and  proceed  with  the  selection  by  taking  the  names 
in  rotation  until  the  requisite  number  lias  been 
selected. 
n.c. — 25 
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8ELE(TI0X  OF  JIHOBS. 

(6)  Where  there  are  several  municipalities  the  clerk 
shall  liegin  with  the  name  of  the  flrat  qualified 
person  on  the  list  of  the  municipality  in  which 
the  court  is  held,  taking  one  name  from  the  list, 
and  then  shall  take  one  name  from  each  of  the  lists 
of  the  other  municipalities  in  rotation,  beginning 
with  that  list  which  contains  the  greatest  number 
of  names  of  qualified  persons,  and  «hall  repeat 
the  same  process  until  the  requisite  number  has 
been  selected. 

(3)  Where  there  has  been  a  previous  selection  of  jurors  the 
clerk  shall  proceed  as  provided  by  the  last  preceding  subsection, 
except  that  he  shall  begin  where  he  left  o«  at  the  next  preceding 
selection,  or  in  the  case  of  a  new  list  as  nearly  as  may  be  at  the 
place  which  corresponds  with  the  place  where  he  left  off  at  the 
previous  selection. 

(4)  If  it  appears  to  the  Judge  that  the  cost  of  summoning 
a  jury  is  excessive,  by  reason  of  the  residences  of  the  persons 
liable  to  be  selected  being  in  a  distant  portion  of  the  division, 
he  may  direct  the  clerk  to  begin  with  the  name  of  the  first 
qualified  person  on  the  list  of  any  municipality  partly  or  wholly 
within  the  division,  and  proceed  as  in  sub-section  2. 

.  (5)  Where  a  municipality,  partly  or  wholly  within  the 
division,  is  a  party,  and  the  jurj-  would,  if  selected  in  ordinary- 
course,  be  composed  of  ratepayers  of  such  municipality,  the 
indee  upon  the  application  of  any  pa.ty,  may  direct  the  clerk 
not  to  select  any  juror  from  the  list  of  such  municipality,  or  mav 
before  or  at  the  trial  direct  that  the  issues  shall  be  tried  and 
damages  be  assessed  without  a  jury.  10  Edw.  VII.  c.  33,  s.  133. 

■.I..tl..  J.r.«.-The  former  method  of  «!«««  «■«  ^^^^^ 
by  the  clerk  is  entirely  changed  by  section  133  2  b.)  (3).  Whe  r 
there  are  more  munidpnilties  than  one  In  the  d  ™.on,  th«  'I"'  ■■ 
to  l^gin  by  taking  one  name  from  each  mnnicipa  ity  in  rotation.  «-^ 
gSnning  witi  the  munldpnlity  in  which  the  cour  is  held,  a-^  'I'™ 
proceeding  with  the  mnnioipaiity  which  rontams  the  greatest  numb" 
°f  name,  of  qualified  per«.n,.  and  continuing  t.li  the  requisite  num- 
ber  has  been   selected.  ,  .     ,. 

The  judge  is  empowered,  however,  when  a  distant  municipality  .- 
reached,  in  order  to  save  expense,  to  order  that  the  clerk  shall  take  tl,. 
list  for   a   nearer   municipality:    section   133    (4). 

Tlie  improiicr  selection  of  a  jury  can  be  taken  advantage  of  V- 
either  party  at  the  trial.  In  sueh  case,  it  would  be  the  dut.v  of  th- 
judge  if  he  found  any  irregularity  in  that  respect  to  eiut.  to  postpone 
the  trial  of  the  cause  so  that  a  jury  might  be  property  sun.mone.1. 
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.iJ^'  V'^  ''f  "^  "!  "■"■^  municipality  shall  furnish  each  Divi-  fieri.  „< 
sion  Lourt  clei-k  withm  wliose  division  the  municipality  is  partly  "i^Tr^- 
or  wholly  suuate,  with  a  copy  of  the  voters'  list  of  the  Z2I."!^^ 

C'V^vItt"'*''^  "''*'  ""  '■"■'''™  "'  "''^  ^"""^  i"  each  year.  1 '.;*"' 
10  Jidw.  VII.  c.  32.  s.  134. 

jj^l^^^'f^l  "*  ^?.?'^*  ''>""  °°'  "PPly  '»  "  Provisional C... or 
Judicial  District.     10  Edw.  VII.  c  33   s   135  .ludiw.] 

'     ■  ■  District, 

h^.„k  .  ?•  ^  '  *  P"''"''°>™t  oE  the  clerk  of  the  muniolpalltv  for 
Sri.  '"'  ""''  '"'^'  ""'■  '«"»'>■  »  l»  -"bmltted  that  be  ,ou?d 
be  .object  to  no  other  nabllit.TI  Finlav  ,.  Misi.an,phell  M  O  R  M^ 
Cowle,  -I^al  Board   X892   A.  C.  ^t>:  Ton,ki„.T  ..r^wilf  rSi; 

If   no  punLbmont   bad    been    provided    the   clerk   miitbt   have    been 
"  m  -.'iM.  ''°"™'''  ''''°'-  '"■  ""■  "■  ™^  OriJ„a,"codrR.t,C 

136.  Where  a  jury  is  required  to  be  summoned,  the  clerk  Sun.tnon- 
shall  cause  not  less  than  twelve  of  the  persons  liable  to  serve '"'"'"""" 
as  jurors  to  be  summoned,  and  the  summons  shall  be  served 
at  least  two  days  before  the  court,  either  personally  or  by  leavinj? 
the  same  with  a  grown-up  person  at  the  residence  of  the  juror 
and  the  summons  shall  be  returned  to  the  clerk,  with  an  affidavit 
of  service  of  the  bailiff  .wrvin^  the  same.  10  E,Uv.  VII  c  If' 
8.  136.  ■    '  '  *' 

there^',!!'"*.i*°  '"  ■»»■«•»•*— See  note,  to  sections  130.  If 
de*  L^M  "°  ""'  T'  '"  "'■''■''  »  '"■•■'■  -»"«  !■""  »een  given,  the 
h,  „.i       M  ''°  '"'■'■  ""'"'*'■  °'  '""""  "  in  "i«e  diwretinn  mny 

lo  well  to  conmlt  the  .ludge  ns  to  the  number  to  be  summoned. 


At  Itut  Two  Days — See  not™  to  .sections  I 
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RUIliTS   OF   CHALLEXliE. 


g«c.  187.  AttdKTlt   •t  Sarriea    of   tke   BalUff.— Tbe    balUir   is  required 

to  make  an  nfficlavit  of  Bprvicr  and  of  tbc  mileage  neceBwrily  Incurred. 
St-p  iioteH  to  Ncctioii  111'  iiH  to  ronipiitntion  of  inileat^e  and  affidavit  of 


PartifM  vn 
titled  to 
uhallvn^. 


■vinmons  to  be  Itnoil  »nA  Sarrcd.— Ttic  clerk  .^  required  to 
Imue  a  mimiiionH  and  iilso  Ui>(  Wm  than  twelve  copies  for  ficrvife  on 
the  jurors,  and  to  deliver  tbeni  to  the  bailiff  for  service.  I'pon  the 
return  of  the  original  aummone  the  clerk  prepares  an  affidavit  of  servica 
and  of  the  mileage  iicceBtiarily  incurred  to  effect  hhcIi  service,  which 
affidavit  in  to  be  nworu  by  the  bailiff. 

The  service  need  not  ncceaaarlly  be  pei-sonal :  section  13ti  provides 
that  the  siimmonH  may  either  be  served  per»onalIy  on  the  juror :  see 
notes  to  section  87 :  or  left  with  a  grown-up  person  at  tlie  residence 
of  the  jiiror:  see  notes  to  sections  72  and  ^7. 

For  form  of  summops  see  Form  No.  SH. 

137.  Each  party  shall  be  entitleil  to  challenge  two  jurors 
peremptorily  ami  am-  juror  for  cause.  10  Edw.  VII.  c.  33,  b. 
137. 

Tke  Rlcht  of  Challeaco.— Tlic  Jtirors  Act  declares  the  right 
of  peremptorv  cijallenge  to  "any  four"  of  the  jurors  drawn  to  serve 
on  the  trial  of  the  cause :  R.S.O.  1014  c.  64.  s.  73 ;  but  in  the  division 
c<mrt  it  is  limitefj  to  two  jurors. 

The  right  of  challenge  is  a  common  law  right,  and  cannot  be  taken 
away  except  by  erpresfl  enactment :  iBarrett  v.  Ijong.  3  H,  L.  Cases  39.1. 
If  alienage  is  relied  on  as  a  ground  of  challenge,  the  party  who  has  an 
opportunity  of  making  it.  and  neglects  it.  cannot  afterwards  make  the 
objection :  U.  v.  Sutton.  8  B.  &  C.  417.  A  juryman  should  not  have  an 
interest  in  the  result  of  the  suit:  Bailey  v.  Macaulay,  13  Q.  B.  815. 
But  where  a  public  company  wan  a  party  to  an  action,  the  mere  fact 
that  one  of  the  jurymen  was  a  shareholder  in  the  company  was  held 
no  ground  for  granting  a  new  trial;  Williams  v.  The  O.  W*.  R.  Co.. 
3  H.  &  N.  860;  see  also  Richardson  v.  Canada  West  Farmers'  li  j.  Co.. 
17  C.  P.  341.  A  juror  cannot  be  challenged  because  in  a  previous  case 
he  had  shown  some  dissatisfaction  with  the  law  as  laid  down  by  the 
judge  in  favor  of  the  party  challenging;  Pcarse  v.  Rogers,  2  F,  &  F. 
137.  Want  of  qualifioation  (except  in  respect  of  property)  is  a  goo.1 
ground  of  challenge;  Jurors  Act.  ».  74.  Because  a  juror  affirmf.  affords 
no  ground  of  challenge.  "  If  a  juror  be  challenged  for  cause  before 
any  juror  sirora,  two  triev^  are  api>ointed  by  the  court :  ind  if  he  be 
found  indifferent  and  sworn,  he  and  the  two  triers  shall  try  the  next 
ohnlienges:  and  if  he  b.>  tried  and  found  indiTerent.  then  the  first  tw.. 
triers  shall  be  discharged,  and  the  two  first  jurors  tried  and  fouml 
indifferent  shall  try  the  rest:"  Roscoe's  Crlm.  Ev..  Stli  ed..  210:  R. 
T,  Smith.  38  T'.  C.  R.  218.  The  challenge  of  a  juror  mv^t  be  hefor*' 
the  oath  is  commenced.  The  moment  the  oatn  is  begun  ' .  is  too  Inti'. 
The  oath  in  begun  hy  the  juror  taking  the  hook,  havinf  been  directed 
by  the  officer  of  the  court  to  do  so:  but  if  the  juror  takes  the  book 
without  authority,  neither  party  willing  to  challenge  is  to  be  prejinliceH 
thereby ;  R.  v.  Frost.  0  C.  &  P.  12P.  I'pon  a  challenge  for  cause,  tli'- 
person  making  the  cimllenge  must  be  prepared  to  prove  the  cause :  U. 
V.  Savage.  1  Moo.  C.  C.  51. 
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In  an  action  to  whiph  a  nitiDi<-i[>alit.T.  ntliei   than  tlif  county,  is  a  ■•«. 
Iiarty  every  ratciiayiT.  odlcer  or  iprvnnt  ot  the  iiinnUiiiality  l>  for  that    '»«.  "•• 
reason  Uable  to  ehnllenup  as  a  juror;  Jurorx   Act.  section  77. 

138.  A  juror  wImp,  after   beiug  duly  suuiinmicd,  wilfully  Penalty  on 
neglects  or  refuses  tu  attend,  shall  be  liable  to  a  fine,  in  the  o'wy'nj'"' 
discretion  of  the  Judge,   not  exceeding   $1,   whiih   shall    be""""™" 
levied   and   collected,  with  costs,   by  the  same   process   as   a 
judgment  recovered  in  the  court.     10  Kdw.  VII.  c.  3-i.  s.  13«. 

Wot  to  Ezesad  $4.— No  other  punishment,  tliun  tluit  preacrihed 
by  the  sei^ion.  could  be  imposed :  R.  v.  Lefror.  L.  R  S  Q  IJ  1.14  ■  R 
r.  Jordan.  38  W.  R.  rm.  707:  R.  v.  Judje  Rronipton.  C.C.  1Sfl3  2 
Q.  B.  105. 

It  la  submitted  tluit  tlie  word  "  wilfully  "  here  means  of  his  own 
free  will.  viz..  that  he  knew  be  had  been  summoned  iiud.  beinir  n  free 
agent,  did  not  attend:  Re  Voung  ».  Harston.  31  Oh.  D.  174-  Smith  v 
Barnham,  1  Kx.  D.  410;  Miles  v.  Roc.  10  P.  It.  21S-  Wilson  v 
Manes.  20  A.  R.  ,108:  but  see  .Tohnson  v.  Alien.  2(t  O.  H.  .Vs),  Neglect 
or  refusal  to  attend  is  n  contempt  of  cotirt  for  which  the  statute  pro- 
vides a  remedy;  see  Ex  parte  I«c8  and  The  C.C.  .Judge  of  Tarleton. 
24  C.  P.  214.  If  not  summoned  trt-o  days  "  at  least."  (s.  1,10)  the 
juror  would  not  be  in  default:  Wagner  v.  Mason,  tl  P.  R.  1S7 


139. — (1)  If  a  clerk  of  a  municipality,  for  six  days  after  Proceed, 
demand  in  writing,  neglects  or  refuses  to  furnish  the  clerk  '"«1 
of  a  Division  Court,  within  the  limits  of  which  the  muni- Slerk'ol 
cipality  for  which  lie  is  clerk,  is  partly  or  wholly  situate,  with  jSily';,,, 
a  copy  of  the  voters"  list,  as  provided  in  section  134,  the  clerk  refusing  to 
of  the  Division  Court  may  issue  a  summons,  to  be  personally  ^U'llf 
served  on  the  clerk  of  the  municipality,  three  days  at  least  before  »<>«cr«'li«t. 
the  sittings  of  the  court,  requiring  him  to  appear  at  the  then 
next  sittings  of  the  court,  to  shew  cause  why  he  refused  or 
neglected  to  comply  with  the  provisions  of  the  said  section. 

Top  six  D«ja. — This  is  exclusive  of  the  dav  on  which  the  demand 
IS  made;  Young  v.  Higgon,  0  SI.  tc  W.  40:  Batrowmnn  v.  Fader.  31 
N.  S.  R.  29 ;  and  notes  to  section  112. 

N«cle«ta  OP  Refnses.~It  will  be  observed  that  the  word  "  wil- 
fully '*  is  here  omitted. 

To  "  neglect "  doing  is  the  omission  to  do  some  duty  which  the  party 
is  able  to  do :  per  Patteson.  J  .  King  r.  Burrell.  12  A.  "&  K.  40S.  WTien 
"  negligently  "  is  part  of  an  offence  it  implies  that  the  act  constituting 
the  offence  shall  have  been  done  or  caused  by  the  alleged  offender  him- 
self; proof  that  it  was  done  by  his  servant,  without  more,  will  not  bring 
the  charge  home:  Chisholm  v.  Donlton.  .V  U  J.  M.  C.  133.  "  Negligence 
is  the  omitting  to  do  something  which  a  reasonable  man  would  do.  or 
the  doing  of  something  which  a  reasonable  man  would  not  do;"  per 
Alderson.  B..  IBIyth  v.  Birmingliain  W.  W.  Co..    11  Ei    7S1. 


^nO  FIVE  JL'RORH  TO  BE  itWORN. 

••ea.  Ab  to  wordi  "  Uf-slect  or  refuMl "   lod   "  neflifeQCe  or  omiulon  " 

140, 141.  In  a  •Utote,  see  Vogel  v.  The  G.  T.  By.  Co..  10  A.  R.  102. 

1%r»«  Dayi  mt  Lssst. — Svr  notea  to  tectloni  96  nod  128. 

PwMaAlly  ••VT«A.--8ee  notei  to  ■cclion  67. 
For  form  of  Bummotia,  tee  Form  143. 

Judge in»y      (2)  Upon  proof  of  the  service  of  the  summons,  the  Judge 

cipL/ci^'it  *"*y*  *°  *  summary  manner,  inquire  into  the  neglect  or  re- 

for  brewjh  fugal  or  may  give   further  time,  and  may  impose  such  fine 

**    "*''     upon  the  clerk  of  the  municipality,  not  exceeding  $80,  as  he 

may  deem  just,  and  may  order  him  to  pay  the  costs  of  the 

proceedings;  and  the  order  of  the  Judge  may  be  enforced  by 

tlie  same  process  as  a  judgment  recovered  in  the  court.    10  Edw. 

VII.  c.  32.  8.  139. 

17p«m  Proof. — See  notei  to  section  87. 

Br  tktt  UmmB  PflveoH. — See  notes  to  section  174. 

Judge's  140. — (1)  Actions  to  be  heard  by  the  Judge  alone  shall  be 

Jury*Liit  ^^  down  in  a  list  separate  from  the  list  of  those  to  be  tried  by 

a  jury,  to  be  severally  called  "The  Judge's  List"  and  "The 

Jury  List,"  and  actions  shall  be  set  down  in  the  order  in  which 

they  were  entered  with  the  clerk. 


Jury  Lilt 
to  be  lint. 


(2)  "The  Jury  List"  shall  be  fiist  disposed  of,  unless 
the  Judge  otherwiee  directs.    10  Edw.  VII.  c.  33,  s.  140. 

Haard  by  tka  JTvdca  AIobo. — The  policy  of  the  law  in  regard 
to  division  court  causes  is  thit  the  judRe  himself  should  dispose  of 
th«  cr.i!e  unless  a  Jury  has  been  summooed:  see  notes  to  sections  lOH 
and  l-*a.  The  convenience  of  jurors  was  evidently  considered  In  fram- 
ing this  section ;  the  ohject  clearly  was  to  free  them  from  duty  as 
soon  as  the  hustneas  would  permit. 

nia  Trial  X4ats. — Tbt  clerk  is  required  to  prepare  three  lists. 
A  "  Jury  List,"  in  which  he  shall  enter  all  cases  to  be  tried  by  n 
jury:  a  "Judge's  List."  s.  140  (1)  in  which  he  shall  enter  all  cases 
to  he  tried  by  a  judge  alone,  section  140  (1)  ;  and  a  "  Judgment  Debtors' 
IJst."  in  which  he  shall  enter  all  onsen  in  which  the  judgment  debtor 
has  been  summoned  for  examinntion  under  section  101.  As  to  arrange- 
ment of  lists  and  the  order  in  which  actions  are  to  be  tried  see  section 
106,  which  provi'les  that  actions  In  which  the  sum  sought  to  be  re- 
covered exceeds  9100,  shall  be  placed  at  the  foot  of  the  trial  list. 


Fivejiirors       141.  Five  jufors  shall  be  empanelled  and  sworn  to  do  jus- 


panelled, 

»t(i. 


aponrdinff  to  the  best  of  their  okill  and  ability,  and  to  give  a 
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true  verdict  aiiordiiig  to  the  evidence,  and  the  verdict  of  every  ■•«•  ***• 
jury  shall  be  unanimous.     10  Edw.  VII.  c.  32,  b.  141.  Verdict  to 

b«  uiiMii- 
PiT»  J«r«F»,— Five  jurora  only  are  to  be  erorBDiieled  aod  iworn  '"^"•' 

Id  a  divirion  court  «m. 

For  forma  of  oath   to  jurom  nee  Form  30    (tc>. 

Form  of  oatb  to  jurors,  called  bj  the  judge  under  section  14S,  Form 

30   (h). 

142. — (1)  If  the  panel  u  exhaut»ted.  the  Judge  may  direct  Jndfrea 
the  clerk  to  Buminon  from  the  body  of  the  court 
number  of  disinteree'ted  persons  to  make  up  a  full  jury,  and  any 
person  so  summoned  may,  saving  all   lawful  exceptions  anQ 
rights  of  challenge,  act  as  a  juror. 

■■BMttBa  from  tlia  Body  of  tlio  Covrt.— ProvlKton  ia  hers 
made  for  a  talea.  The  iame  riKhta  to  the  parties  would  exist  in  regard 
to  the  Jurors  summoned  under  tht>  section  aa  to  those  rexularl;  aura- 
moned. 

The  "  summons "  iu  this  event  would  be  by  orally  calling  the 
persons  named  to  come  forward  and  talte  tlieir  places  in  the  jury  box. 

The  fee  payable  to  each  of  such  Jurors  summoned  under  this  sec- 
tion is  ten  cents:    section  142   (8). 

(8)  Where  the  Judge  thinks  it  proper  to  have  thy  action  jud^re in»y 
or  any  controverted  fact  tried  by  a  jury,  the  clerk  shall  instantly  '^^  J"''y 
return  a  jury  of  five  disinterested  persons  present,  to  try  the  pant-iied  to 
same,  and  the  Judge  may  give  judgment  on  the  verdict  of  theJ^pS 
jury.  fact , 

(3)  Each  juror  eo  called  and  sworn  shall  be  paid  the  sum  Fee  of 
of  ten  cents,  and  the  money  so  paid  shall  be  taxed  as  costs  in  ^"'°'"- 
the  cause.     10  Edw.  VII.  c.  32,  s.  142. 

Form  of  oath  to  such  jurors.     Form  30  (b). 

Amy  Tmei  -The  parties  are  entitled  to  the  decision  of  the  Judge 
but  the  Judge  may  submit  any  contested  fact  to  a  Jury,  and  would 
be  bound  to  give  Judgment  in  accordance  with  the  fact  eo  found-  The 
whole  case  may  now,  under  the  above  subsection  (2).  be  left  to  the 
jury ;  or  the  Judge  may   leave  any  controverted  fact   to  it. 

n4e4  by  a  Jnry. — It  is  frequently  the  case  that  Judges  find,  to 
nee  the  words  of  the  late  lx>rd  nramwell,  that  some  (acts  can  be  better 
settled  by.  "  that  true  Court  of  Equity,  a  jury,  which,  disregarding 
men's  bantrin  and  the  law.  will  decide  ichat  ia  rifiht  In  spite  of  all  you 
can  say  to  them,"  than  by  themselves:  5  L.  J.  29^. 

Kay  OIto  Jndcaiont. — No  doubt  the  word  "  may "  when  used 
in  an  Act  of  the  Ijegislature  of  Ontario,  hy  the  Interpretation  Act, 
K.R.O.  1914.  c.  1,  s.  29  (s*.  and  on  pcnprnl  principV-i  f>f  sfatiitrtry  *-rtn- 
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S92  uiacHAnuK  of  jlbv  on  dmauheexent. 

■m.  14S.  itriictloo,  !■  iMTmlnivc,  but.  tt  U  ■iibmitlcd,  that  cooitructlon  oaDnot 
Apply  Id  lacb  n  caw  aa  thin.  "  \Vb«D  a  iitatiitp  conftra  an  authotity  to 
do  a  Judicial  or  indt«il  any  otbrr  nft  whirh  thw  public  tntrreat.  or  avpn 
Individual  Hsbt  may  demand,  It  U  imptrativv  on  thoM  ao  authoriied  to 
exerciM)  thf  authority  when  th<>  raae  iirlaca,  ,aDd  Uh  siercUe  la  duly 
applied  (uT  by  a  parly  inti-rvHted,  and  haviiif  a  rifht  to  mak*  tht 
appllratloo.  In  glvinK  uiif  peraon  the  authority  to  do  the  art,  the 
itattite  Impliedly  ilvea  to  otbera  the  right  of  requlrloK  that  It  ahu'.i 
be  door :  the  power  beinr  nlven  for  the  benefit,  not  of  him  who  la 
Inveated  with  It,  but  of  thow  for  whom  it  i«  to  be  exerdaed-  The 
t^frltlatnro,  in  aucb  thiioh,  Impone*!  a  ponitivo  and  absolute  duty,  and 
not  merely  fivea  n  tllwretioiiary  power,  and  It  muvt  be  exerciaed  upon 
priKif  of  the  particular  fhrtn  out  of  which  the  power  ai-laci.  When 
therefore,  the  lamruajte  In  which  the  authority  in  ronferred  lo  only 
directory,  permlHalve  or  eiinlillnir,  for  hmtance,  when  It  in  pnncled  that 
tlie  peraon  authorized  "  may "'  or  "  la  empowered "  or  "  Hhall,  If  be 
decma  It  advlaahle,"  or  that  "  It  ahHll  bt>  lawful "  for  him  to  do  the 
a<-t,  it  bna  l)een  no  often  decided  aa  to  have  become  an  axiom,  that 
lucb  expreatiiona  have  n  compuliiory  force,  unlcnft  there  be  apedal  sroundi 
for  a  different  conatructlon :"  Mnxwelt  nn  Htiitn.  218,  21l>:  Macdoitrall 
V.  Pateraon.  11  C.  B.  7M :  H,  v.  Bluhnp  "f  Oxford.  4  Q.  B.  I>.  ."?£.%: 
Cameron  v.  Wait.  3  A.  U.,  p.  IM :  The  Superviaom  t.  The  Tnlted 
Statea.  4  Wallace  44fl.  nt  pp.  4441.  447:  Stroud  4Ki. 

Paid  tk«  ■■»  of  T«B  Caata. — W)i«>re  a  Jury  in  re<iuireil  by 
the  partiea  under  aection  MV).  nnd  properly  oummoned.  the  feea  are  paid 
by  the  clerk  to  whom  they  are  repaid  by  the  county  treasurer  under 
section  145  ((i).  Where  a  jury  is  emponneled  by  the  judnc  tinder  this 
aeotlnn,  the  fees  are  to  be  paid  by  the  clerk,  and  are  taxable  aeolnst 
the  party   who  In  onlered   to  pay  the  costs. 

A  difHculty  may  arise  In  tutme  cases  nn  to  the  repayment  of  the 
fees  paid  by  the  clerk.  Tt  seems  clear,  that  as  the  Jury  Is  not  called 
at  the  instance  of  cither  party,  there  is  no  oblisatlon  on  the  part  r>f 
either  to  pay  the  fwn  in  advance  tinder  S4^tlon  4I>.  If  not  recoverable 
from  either  party  under  execution,  no  provision  is  made  for  their 
collection,   nnd    the  clerk   might   have   trouble   in    recoverinn  them. 

Judireniay  143.  If  the  Ju(1«;€  i»  satisfied  that  a  jurv,  after  having  been 
?utT  nS*  ^"*  "  reasonable  tiirif.  cannot  affree  upon  their  verdict,  he  may 
agrt^mBT,  dificliarge  them,  and  adjourn  the  trial,  and  order  the  clerk  to 
summon  a  new  jury  for  the  next  fittinjfs,  unless  the  partie.'^ 
consent  t!  t  the  judge  may  give  judgment  on  the  evidencp 
already  taken,  in  which  case  he  may  give  judgment  accordingly. 
10  Edw.  VII.  c.  32,  9.  143. 

A  Raaaonable  Tlaie. — ft  Is  genemlly  a  matter  of  great  difficulty 
for  a  judge  to  determine  what  is  "a  reasonable  time."  Every  case 
must  depend  upon  its  own  circumstances,  and  whether  obstinacy,  pre- 
judiop  or  other  improp<'r  influence  baa  found  a  place  in  the  jury-room, 
as  it  frequently  does,  it  is  for  the  jtidge,  ns  best  he  can.  to  determine 
that   question    before   discharging  a   jury:    see    Stroud.   (iHS. 

A  party  upon  whom  it  Is  incumbent  to  do  a  thine  within  a  reason- 
able time  duly  fulfill-  his  obUitation.  notwithstanding  protracted  delay, 
so  long  ns  Bii<*h  fic^av  j«  .iltribiitahltt  tii  e.Tuws  bcvrtnd  hisi  rontrnl,  nnd 
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he  bai  uellli»>r  Ht^cd  nvKtlftntly  tmr  uDrfiBounhiv :    lUck  v,    Rayinond   Sm.  144. 
1H03  A.  C.  22,  32. 


14*- — U>  1"  »>'!  1'"^'"  "f  triul  hy  jury  the  judtfc  tiUaU  Imve 
(Kiwcr  to  (leterinine,  ..ftcr  lietiriiiK  the  whok-  uvidonct'  or  thf  evi- 
dence adduced  on  behulf  of  the  plaintiff  alone,  wliether  there  is 
liny  evidenee  in  sujiiMirt  n(  tlif  plaintiffs  case  wliich  ought  to  I* 
r>ubinitted  to  the  jury,  ni.d  if  in  hin  (tpinion  there  in  w*  -^uch 
evidence,  he  may  then,  or  after  verdict,  if  he  ha^*  reserved  hi« 
decision,  direct  a  nonnuit  or  diomisg  the  action. 

(2)  Tlie  judffe  may  direct  the  jury  to  answer  tiny  (|ne^- 
tionw  of  fact  stated  to  them  hy  him.  and  the  jurv  shall  answer 
them.  and.  suhjeet  to  the  provji'ionw  of  (iuh^eitioti  1.  iip«in 
their  answers  the  judge  slmlt  enter  nuch  judgment  as  in  hi« 
(ppinion  may  be  proper, 

(3)  Tlie  judge  shall  determine  the  law  and  direct  the 
jury  thereon.    10  Kdw.  VII.  c.  :i'i.  s.  IH.  '' 

Oaiikt  to  h9  ImbMlttad.— AftHi'  lii-iiriritc  tli<>  pvldfnit'  for  ull 
liartlfs  or  for  the  plaintiff  nIon*>.  if  the  jiidm-  thinkii  there  i»  not  mitfl- 
rieot  fvideiK-e  in  support  of  the  plnintitt'H  tialm.  nt>on  which  f.vc 
renwtnaltle  in»Mi  miicht  find  n  verdirt  for  him.  he  may  direct  n  nontilt 
or  diHmifiN  the  nPtloii,  Hut  he  In  Nmnd  tn  hear  the  eviden^-e  for  the 
plnintlff  iM'ffire  he  ofui  do  either:  nnten  to  sertion  la".  IlHViiig  heiird 
the  plaintiff'H  rniw.  "if  in  the  opinion  of  the  judge  there  in  no  evi.Ienre 
to  KG  to  a  jury,  the  judce  should  have  the  eotiraite  of  hU  opinion  nnd 
nonmiit  the  plnintlir:"  hw  remark*  of  Lord  Giiher,  M.  R.,  ref.-red  to 
In  81    L.  .7.   NewHt>aper.  p.  .111. 

The  ruling  of  the  juris:*'  that  there  U  no  evidence  to  tmpport  a 
particiiliir  ii«»ue  niiiy  he  rcviewtNl  on  uppcal  nnder  n.  12.'»  when  ilie 
nnjotlllt  in  dinpute  exeeedd  $100.  See  notes  there;  MeConl  v.  rammell. 
1896  A.  C.  fir 

I'ndcr  thift  sertion  the  judjie  may  either  direct  a  iion-f»uit  or  dismiss 
the  action.  As  to  the  effect  of  ii  non-Huit  in  Jurv  cawo.  see  nnteu  to 
Kection  ia"». 

If.  at  the  close  of  the  plnintiff'H  case,  the  defendant  move*  for  a 
non-Buit  ?ind  intimates  that  he  will  renew  the  motion  at  the  elose  of 
the  case,  and  then  proceeds  to  call  evidence,  until  stopped  by  the 
lourt,  and  a  mm-suit  is  entered,  the  defendant  i^  liable  to  pa--  *hp 
nists  of  the  trial  and  appeal,  in  the  event  of  a  successful  appeal,  al- 
though the  omission  to  complete  the  evidence  was  in  deference  to  the 
''ourt:  MilU  V.  Hamilton  St.  Ry.  Co..  17   P.  It.  74. 

QveitloBa  of  Fact. — Formerly  the  judge  could  not  submit  (j"*"!*- 
tions  to  ilie  jury  in  'his  way:  Re  .Tones  v.  ,TiiIian,  2S  O.  U.  flOl.  The 
equivalent  section  ■  the  Supreme  Court  is  section  (11  of  the  Jiidicntii.e 
.\ct.  R.K.O.  1014,  ,'.  ,Trt.  See  Canada  Cent.  Rv.  Co.  v.  McUren.  S 
A.  R.  Rm-.  St.  IVnis  v.  Baxter.  13  O.  R.  4l :  Cower  v.  Lusse.  h^  O,  R. 
^S:  Marks  v.  Windsor.  7  O.  R,  719:  FVnmark  v.  NicConazhv  2C,  r,  p, 
.-rfW:  Adf»ir  v.  Wr^^,  ^  O.  R.  IT.. 
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t'on.  HuIm  m  to  ^nlfriDK  Jiii)Km«Dt  on  the  Jury'a  antwin  lo  quMtiooi 
•ubmittH.  will  douhtli-p«  be  mipllrtbta.  .»•  «.  ■£»  •nd  nolo  there  •nil 
to  ■.  (Vi,  and  BuU  2  1 71.  Coo.  II.  Wl  M>t:  Wbe»  •  Jorr  !■  Ilrettad 
to  answer  queetiona  and  anawera  aoin*  hut  not  all.  or  when  iha  na- 
awara  ara  eonflictlnc  ao  cbat  Judfinant  cannot  t>e  entered  uiwn  auch 
flndlnga,  the  action  ahall  be  retried  aa  In  the  eaae  of  a  diaaftaament. 

tmwf  to  DaeMa  Faaia. — Mee  notea  to  aeetloni  10ft  and  144,  aa 
to  the  dntlaa  nnj  anthorltr  ot  the  Ml'  >■>  i°rT  «•>•' 

The  Jn<lKv  can  onljr  Uka  the  caaa  out  of  the  handa  of  the  Jury  If 
a  nonault  la  applied  tor  at  the  conclualon  of  the  platntllTB  evldenre, 
when  he  may  either  entor  a  nonault  or  dlaniaa  the  action  at  once  or 
reaarYe  bla  declilon  until  the  eTldenc  1>  all  In,  and  then  do  ao ;  or  he 
may.  In  a  caaa  where  a  municipality  la  a  party  and  tha  jury.  It 
•elected  In  the  ordinary  jray.  be  ratepayara  ot  auch  municipality,  dia- 
penae  with  a  Jury:  aectlon   ISA   (5). 

The  JuJfe  haa  no  right,  when  there  la  a  conDlct  of  evidence  on  a 
aueattoD  of  tact,  to  il»e  lodgment  |iro  l-jrma  tor  the  datendant,  laaYlng 
the  plalntil  to  apply  for  a  new  trial  with  a  Jury :  Marabull  v.  Bluman, 
10  T.  L.  R.  85. 

It  la  Iraperotlvc  on  the  Jury  to  anawer  the  queatlona  aubmitted  to 
them,  ana  they  may  not  give  a  general  verdict  Inatead,  unleaa  the  Judge, 
In  hia  illacretion,  recclvea  It:  Furiong  v.  Carroll,  7  A.  R.  143:  «f  ■  • 
Judgca  cliarge.  In  the  latter  caae.  muat  give  them  auch  Inatructiona  ■•  . 
to  the  law  oa  will  enable  them  to  give  ■  general  verdict,  Inattad  ol 
anawering  the  queatlona:  Reid  v.  Uornea,  25  O.  R.  22.'!. 

It  la  diacretlonary  with  the  Judge  to  aubmit  queatlona  to  the  Jury : 
Lett  v.  St.  Lawrence,  1  O.  R.  645;  and  hla  retuaal  to  do  ao  U  not  a 
ground  for  new  trial:  Turner  v.  Buma,  24  O.  R.  28. 

The  withdrawal  of  a  Juror  la  not  a  determination  ot  the  caae. 
Mcent  in  thia  aenae  ot  the  word,  that  unleaa  aomething  very  apecial 
bappena,  the  conrt  will  hold  the  partle.  to  the!-  undaratandlng  and  will 
atu  any  further  proceedlnga  In  the  action :  -  omaa  v.  Eieter  Flying 
Poat  Co  18  Q  B.  D.  822 ;  and  It  la  doubtful  If  tha  withdrawal  <}t  a 
Juror  ha'a  any  effect  in  a  diviaion  court  caae:  Norburo  v.  HiUiam. 
L.  R.  5  C.  P.  129. 

If^BmUt, Aa  to  power  to  nonault,  aee  notea  to  sectiona  100,  144. 

bapMtUm  of  »»«p«ty  by  Jmry-— The  Judge  by  whom  any 
action  or  matter  may  be  tried,  may  inapect,  or  order  the  Jury  to 
Inapect,  any  property  or  thing  concerning  which  any  quMtlon  may 
arise  in  the  action. 

If  a  Judge  In  hla  charge  to  the  Jury  In  egect  himaelf  determine, 
facta  which  ahonld  have  been  left  to  the  jury,  it  ia  agood  ground  for 
a  new  trial:  «K>  Richard,  v.  Joynt,  1  O.  W.  N.  p.  1088;  B.  Cowan  v 
Affle.  24  O.  R.  35;  alao  notea  to  aectiona  104  and  Idl. 

Fea.  lo,  145.— (1)  There  shall  be  paid  to  the  clerk,  on  every  action 

JuiT  fund,  originally  entered  in  his  court,  in  addition  to  all  costs  or  jury  fees 
payable 
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(a)  When  the  claim  eic«e<l«  |iu,  but  don  not  excotd  ■ 
$60,  three  ccnti ; 

(i)  Wliert  the  cl>im  exneili  $(iU,  bnt  doei  not  excmd 
$100,  lix  crnta ; 

(c)  Where  the  tluiin  exeeedi  $10(1,  twenty-five  centi; 
•nd  the  ume  Khali  be  taxed  and  allowed  ai  coita 
in  the  cause. 

(2)  On  or  beforu  the  15th  day  of  .lanuary  in  every  year  y 
the  cleric  ihall  return  to  the  treasurer  nf  the  county  a  itatc- 
ment,  under  oath,  ihewing  the  number  of  actions  originally 
entered  in  hit  court  during  the  year  previoua,  in  which  the 
claim  exceeded  $20,  but  did  not  exceed  $«0,  the  number  in 
which  the  claim  exceeded  $«0,  but  did  not  exceed  $100,  and 
the  number  in  which  the  claim  exceeded  $100. 

(3)  He  ahall,  with  the  statement,  pay  over  to  tlie  treasurer 
the  fees  payable  under  this  section ;  and  the  treasurer  shall  keep 
an  account  of  all  moneys  so  received  by  him  under  the  head  ot 
"  Division  Court  Jury  Fund." 

(4)  The  clerk  of  every  court  the  limits  of  *>^ch  uic-  wholly 
within  a  city,  shall  make  the  return  and  payment  provided  for 
by  subsections  3  and  3,  to  the  treasurer  of  the  city,  who  shall 
keep  an  account  in  the  same  manner  as  is  provided  in  the  case 
of  a  treasurer  of  a  county. 

(5)  In  the  case  of  cities,  other  than  those  provided  for 
by  subsection  4,  and  towns  separated  from  the  county,  the 
amounts  paid  in  by  the  clerks  and  the  amount  paid  by  the 
county  treasurer  to  the  clerks  for  jury  fees,  shall  be  taken 
into  account  in  settling  the  proportion  of  the  charges  to  be 
paid  by  the  city  or  town  towards  the  cost  of  administration 
of  justice. 

Im  Addltiom  to  all  Costa,  otc. — The  fees  here  provided  for  are 
in  addition  to  tfaoie  feea  which  the  party  who  requires  a  jury  is 
obliged  to  pay  under  the  provisions  of  section  131. 

The  Legislature  appears  to  have  considered  that  a  small  tax  should 
be  Imposed  on  all  parties  to  suits  entered  in  the  division  court  with 
n  view  of  providing  a  Jury  fund,  and  such  tax  or  fee  should  he  allowed 
as  eosts  In  the  cause.  It  Is  the  duty  of  the  clerli  to  make  the  return 
to  the  county  treasurer,  otherwise  he  will  be  liable  to  Indictment  for 
neglect  of  duty,  and  to  summnry  treatment  by  the  Oovemment :  see 
Roecoe,  9th  ed.  p.  7S.1;  Criminal  Code,  R.S.C.  c.  148.  s.  164. 

The  same  returns  are  exacted  of  the  clerk  of  a  city  court  as  are 
required   from  the  clerli  of  a  rural  court  under  section  145   (4).     Too 
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much  stresH  cuimot  \m;  laid  on  the  necenwily  of  this,  as  of  all  other 
rvtunis,  being  duly  made. 

(6)  The  clerk'  shall  pay  to  every  person  wlm  has  been 
summoned  as  a  juror,  and  who  attends  during;  the  sittings 
nf  the  court  tor  whith  lie  has  been  sununoned,  and  who  does  not 
attend  as  a  witness  or  as  a  litigant,  the  sum  of  $1  and  tiie  sum  <»f 
ten  cent^  per  mile  for  every  luile  in  excess  of  two  miles  neces- 
sarily travelled  by  iiim  from  his  place  of  residence  to  the  place  at 
which  the  court  i?'  held :  and,  having  so  paid  the  same,  tlie 
judge  shall  so  certify  to  the  treasurer,  and  shall  deliver  the  cer- 
tificate to  the  olerk.  and  tlie  treasurer  siiall,  upon  the  presenta- 
tion of  the  certificate,  pay  to  the  clerk  the  amount  which  the 
clerk  appears  by  the  certificate  to  have  paid  the  jurors. 

(7)  This  section  shall  not  apply  to  a  Provisional  Judicial 
District.     10  Kdw.  VTI.  c.  32,  s.  14:.;  1  Geo.  V.  c.  17.  s.  33. 

Every  Person  wbo  has  been  Smumoned. — A  juror  tr/to  has 
hccit  summoned  is  entitled  to  it  fee  of  $1.  hut  one  railed  by  the  jiidRo 
is  only  entitled  to  10c.  under  Hub-swtion    (.T>    of  section  142. 

The  email  fee  formerly  payable  to  jurors  is  not  payable  In  addition 
to  this.  The  fee  here  mentioned  is  snbstitute*!  for  the  other.  "  If  an 
'  Act  soys  a  juror  shah  have  £20  a  year,  and  a  new  statute  enacts  that 

he  shall  have  twenty  marks,  the  latter  necessarily  implies  that  the 
ipinlificiition  rf<iuired  bv  the  former  Art.  shall  not  be  neeessary,  nml 
r.'|>eal8  that  Art:"  Maxwell  on  Stats.  14.T ;  Zimmer  v.  The  G.  T.  Ry. 
Co..  21  Q.  R.  fl3.1:  s.  f.  10  A.  R.  fiO.^.  The  same  principle  would 
apply  here. 

The  juror  who  has  been  summoned  under  this  section  and  attends 
is  entitled  to  his  fee,  no  matter  whether  he  is  sworn  or  challenged,  or 
whether  the  case  is  settled  or  the  like. 

If  a  case  is  settled  after  a  jury  is  summoned,  and  before  the 
sittinc  of  the  court,  the  clerk  should.  If  possible,  countermand  the 
jury  summonses,  so  as  to  sa%'e  tlie  jury  fees. 

A  person  sworn  under  section  142  (1)  as  a  tiles  is  only  entitled 
to  10c.:    section    142    (3>.   if  he   is   »worn   as  n   juror. 

Form  nf  pay  list  of  jurors.  No.  81. 

PHOCEEDIXGS  TO  GARNISH  DEBTS. 

Garnish-  !**•  Subject  to  the  provisions  of  section  7  of  The  ^^rr,'/''^■ 

mentof      ^^./^  where  a  debt  or  money  demand  of  the  proper  compete^ '■e  of 
^'''"''"        the  Division  Court,  and  not  being  a  claim  for  damages,  i-  due 
f^ii%^^"  and  owing  to  one  party  from  another,  or  a  judgment  of  a  Divi- 
sion Court  remains  unsatisfied,  in  whole  or  in  part,  and  a  debt 
is  owing  or  accruing  to  the  debtor  from  any  other  person,  the 
person  to  whom  such  first  mentioned  debt,  monev  demand,  or 
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judgiULiit   is  (iui'  mill  o\\    \^ 
oreilitor),  imiy  attach  aim  .-i 


Ik'ivintit'tt     lallt'il  the   primary  a»c.  14«. 

VLT  rlio  <ii  ;)i  Dwing  or  accruing 
to  his  (Ifhtor  (iitTcinat'tcr  caiieii  lii..  ;  riniary  delmir),  from 
any  other  person  (liereinafter  tailed  the  garnishee),  or  suffi- 
lient  tliereof  to  satisfy  the  claim  of  the  primary  ireilitor,  sub- 
ject always  to  the  rights  of  otlier  persons  in  respect  of  such  debt. 
10  E.lw.  VIT.  c.  3-2.  s.  146. 

Hnles. — Soe   Riilos  llti-L'S   us  to  gnniishco  prwcccilings,  pout. 
TIic  Con.  Kuli's  of  tint   Suprt-me  L'oiirt  of  Ontario,  us  to  gariiisli- 
mciit.    do    not   apply    to   gurnish<-»'    procft^Ungs 


tlic   (]i%ision    rourts: 
Simpson  v.  Cliiise,   1-i  P.  R. 


Re  Clark  v.  McDonald,  4  O.  K.  'MO .  ;.. ,    ■ 
L'80:   Re  McCoy  v.  Arnot,  H  O.  L.  R.  110. 

The  WaEOi  Act.— H.S.O.  1014.  .-.  14;6 :  sfi.  tins  stntutc.  pout. 
Section  7  exempts  fn.ni  siizurc  or  uttachment  wages  to  the  amount  of 
$25.  Tiic  cxomptiim  doiw  not  ajiply  if  the  dt-bt  litis  b^Pii  contracted 
for  board  or  liHlgiiig.  and.  in  the  opinion  of  tht!  jndge.  the  exemption 
of  S!25  is  not  necessary  for  tiie  support  and  maintenance  of  the  debtor's 
family  or  where  the  debtor  i«  an  unnmrried  person  having  iv  family  de- 
pendent on  him  for  support:  section  7  (2). 

The  Primary  Debtor*  Glaim.--A  cause  of  action  to  be  the 
snbject  of  garnishment  proceedings  before  judgment,  must  conform  To 
llie  following  rc<|»irempnts :  (1)  It  miiHt  Ik-  a  debt  or  money  demand 
of  the  proper  competence  of  the  division  court:  (2)  not  for  damages; 
and   (3)    it  must  he  dup  and  owing  to  one  party  fnun  another  party. 

In  order  to  determine  wlint  cases  the  statute  applies  to,  it  is 
necessary  to  consider  what  constniction  the  courts  have  given  to  these 
several   rcfiuirements. 

A  Debt  or  Money  Demaad  Within  the  Competenoe  of  the 
Dtviiiion  Conrt— The  words  "  debt  or  money  demand "  are  those 
used  in  section  fi2  (c)  and  in  section  08.  In  the'  notes  to  those  sec- 
tions, tlic  meaning  of  the  phrase  has  already  been  fully  discussed ;  it 
will  not  be  neceKsury.  therefore,  to  enter  into  any  discussion  of  it  here. 
The  case  of  Johnson  v,  Piamond,  11  Ex.  73,  well  illustrates  the  prin- 
ciple of  what  is  a  "  debt "  within  the  phrase  "  debt  or  money  de- 
mand," namely  a  liquidated  money  obligation  for  which,  generally 
speaking,  an  action  will  lie:  see  Webster  v.  Webster.  31  Beav.  3fl3; 
hut  which  obligation  may  be  either  legal  or  ei|uitable:  per  Lindlev. 
L..7..  Webb  V,  Stenton.  11  Q.  R.  D.  518:  Legarie  v.  Canada  Loan  & 
Hanking  Co.,  11  P.  R,  .'il2;  Re  McOibbon  v.  Eager,  18  C,  L,  T.  311. 

Claims  for  Damage*.— The  following  causes  of  action  would 
come  within  the  meaning  of  the  lai.guage  here  used,  and  would  not  be 
the  subject  of  garnishee  proceedines  before  judgment :  Actions  for  tres- 
pass  or  trover;  see  Shaw  v.  Shaw.  18  L.  T.  420;  for  breach  of  war- 
ranty of  chattels:  Xorthwood  v,  Rennie.  28  C.  P.  202:  3  A.  R,  ."►7; 
against  an  attorney  for  negligence  :  Robinson  v.  Emanuel.  L.  R.  0  C.  P. 
415;  or  for  compromising  an  aetitm  against  the  express  direction  of 
bis  client:  Bntler  v.  Knight.  I,.  R.  2  Ex.  lOft:  for  wrongful  dismissal 
of  a  servant;  TTnrtlnnd  v.   OcnerBl  Exch.  Bank.  14  L.  T.   8a'l:   for  not 
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accepting  eooda  sold:  Boorman  v.  Nnsli.  0  B.  &  C.  145;  for  not  de- 
livering goods:  BrowD  v.  MuUer,  L.  R.  7  Ex.  319;  for  not  accepting 
■tock  sold :  Pott  v.  Flather,  16  L.  J.  Q.  B.  3G6;  against  a  public  carrier 
for  negligence:  Simpson  v.  London  &  N.  W.  Ry.  Co.,  1  Q.  B.  D.  274; 
for  brench  of  the  covenant  to  repair:  Henderson  v.  Squire,  L.  R.  4  Q.  B. 
170 ;  on  a  bond  to  do  something  besides  the  mere  payment  of  a  sum 
certain  in  money :  Branscombe  r.  Scarborough,  6  Q.  B.  13 ;  or  on  a  re- 
plevin bond:  lb.;  for  negligent  driving  of  carriages  or  trains  causing 
damage:  Redhead  v.  Mid.  Ry.  Co.,  L.  R.  4  Q.  B.  379;  for  injuries  to 
workmen:  Smith  v.  Baker.  1891  A.  C.  223:  for  deceit:  Swift  v. 
Jewsbury,  L.  R.  9  Q.  B.  301;  Derry  v.  Peek.  14  App.  Cas.  337:  for 
excessive  distress :  Fell  v.  Whittaker,  L.  R.  7  Q.  B.  120-124 :  for  irre- 
gular distress:  Knight  v.  Egerton,  7  Ex.  407;  for  an  Illegal  distress: 
Attack  V.  Bramwell,  3  B.  &  S.  n20 :  or  when  no  rent  due:  lb.;  in  de- 
tinue: Wiley  V.  Crawford.  1  B.  &  S.  253;  or  replevin:  Gibbs  v. 
Cruickshank,  L.  R.  8  C.  P.  454 ;  against  a  sheriff  or  bailiff  for  wrong- 
fully  seizing  goods:  Mayhew  v.  Herriek,  7  C.  B.  220;  or  for  not  ar- 
resting: Williams  V.  Mostyn.  4  M.  &  W.  145:  or  for  allowing  a  per- 
son to  escape :  Macrae  v.  Clarke,  L.  R.  1  C.  P.  403 ;  or  for  not  levying. 
or  a  false  return:  Hobson  v.  Thelluson,  L.  R.  2  Q.  B.  642;  on  any  con- 
tract of  indemnity :  Theobald  v.  Ry.  Passengers  Ass.  Co.,  10  Ex.  45 : 
for  injuries  resulting  from  the  negligent  keeping  of  animals:  Ellis  v. 
Loftus  Iron  Co.,  L.  R.  10  C.  P.  10:  Shaw  v.  McCreary.  10  O.  R.  .SO: 
for  assault  and  battery  and  false  impi  -lonment:  Warwick  v.  Foulkes, 
12  M.  &  W.  507;  by  princi;)al  against  his  agent  for  negligence:  Par- 
ker V.  McKenna,  L.R.  10  Ch.  00;  for  non-delivery  of  telegraphic  mes- 
sages: Saunders  v.  Stuart,  1  C.  P.  D.  326;  or  for  negligence  in  trans- 
mitting same:  Dickson  v.  Renter's  Tel.  Co.,  2  C.  P.  D.  62;  or  in  an 
action  against  a  witness  for  non-attendance  on  subpoena:  Yeatman  v. 
Dempsey,  7  C.  B.  N.  S.  628;  or  for  breach  of  warranty:  Re  McCreary 
V.  Brennan,  3  O.  W.  N.  1052:  or  the  claim  of  a  residuary  legatee:  Oii- 
roy  V.  Conn,  3  O.  W.  N.  732.  and  cases  there  cited ;  nor  when  it  does 
not  clearly  appear  that  there  is  a  debt  owing  by  the  garnishee :  Bart- 
lett  V.  Bartlett  Mines  Limited.  3  O.  W.  N.  058. 


nie  Debt. — ^Tbe  debt  of  the  primary  debtor  must  be  due  and 
owing  while  that  <of  the  garnishee  need  only  be  due  or  accruing. 
"  Due  "  may  mean  either  owing  or  payable,  and  what  it  means  is  rip- 
termined  by  the  context:  Em  parte  Kemp,  L.  R.  0  Ch.  3*1:  Re  Stock- 
ton Malleable  Iron  Co.,  2  Ch.  D.  101.  The  word  "  due "  in  the  Act 
ts  used  in  the  same  sense  as  payable.  Money  may  then  be  said  to  he 
due  at  the  expiration  of  the  credit  given,  or  at  the  period  promised : 
Webster.  To  be  "  due  and  owing,"  therefore,  the  primary  debtor 
must  not  only  be  indebted,  but  the  debt  must  be  payable:  i.e.,  past  due. 
while  to  be  "due  or  accruing"  it  is  only  necessary  that  there  should  he 
a  debt  contracted  though  not  payable  until  a  future  time.  There  neeil 
not  he  R  pr.'-aent  right  to  Ki'itain  an  action  against  the  garnishee :  Par- 
ker V.  Howe,  12  P.  R.  353.  Section  154  authorizes  execution  to  immi- 
against  the  garnishee  if  the  debt  has  become  due :  or  when  and  na  it  b--- 
comes  due.  So  judgment  may  be  given  against  the  garnishee  at  the 
hearing,  wispending  the  issue  of  execution  i..itil  the  money  becomes  dm- : 
Tapp  V.  .Tones.  L.  R.  10  Q.  B.  502.  .%03.  The  mere  possibility  that  whmi 
the  day  for  payment  arrives  there  may  be  a  defence  against  the  recovery 
of  the  debt  Is  no  ground  for  resisting  judgment:  Sparks  v.  Young.  S  Tr. 
r.  L.  R.  251. 

Salary  or  wages  must,  however,  have  been  fully  earned  before  be- 
ing attachable,  as  until  then  there  is  no  debt  accrued :  Wilson  v. 
Fleming.  1  O,  L.  R.  p.  601.  and  coses  there  cited. 
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Where  the  »uriii»lic..»  are  co-partner,  the  iiamee  o(  the  indivijuol  Sec.  lie. 
member,  of  the  arm  must  be  »ct  out  in  the  proceM.    A  tarnishee  mm- 

JO  Ala.  576;  and  where  a  larniahee  ii  not  indebted  in  his  individual 
capacity  but  la  a  partner  in  a  firm,  it  was  held,  lie  could  not  be 
charted  without  his  partners  being  made  parties  to  the  proceedinitl 
B^  V  Elliott  IN.  H.  184;  see  also  Parker  v.  Dantorth,  1«  Mass. 
298;  but  in  Clarke  v.  Macdonald,  i  O.  B.  310,  it  was  said,  tliat  iuda- 
ment  could  not  in  any  event  be  given  except  against  the  partners 
served.  As  each  partner  is  jointly  liable  tor  the  debt,  it  is  an  open 
Question  whether  a  partner  served  with  process  in  wliich  liis  iirm  was 
described  as  garnishees,  would  not  be  sufficiently  cliarged  in  the  ah- 
■ence  of  objection  by  him  to  the  summons  as  irregular-  King  v 
Hoare.  13  M.  &  \V.  404;  Kendall  v.  Uamiitoii.  t  App.  Caa  501  w'lere 
a  judgment  creditor  has  induced  his  debtor  to  assign  his  book  debts 
to  him  he  cannot  proceed  against  the  debtors  summarilv  bv  garnish- 
ment proceedings;  Armstrong  v.  Douglas,  8  C.  L.  T,  49.      " 

OthU  Attachable.— A  fair  test  of  a  debt  being  garnishaWe  is 
whether  or  not  it  could  be  the  subject  of  set-off;  Johnson  v.  Diamond 
11  Et.  203 :  Webster  v.  Webster.  31  Beav.  393 ;  McNaughton  v  Weh- 
ater,  8  U.  C.  L.  J.  17;  McPheraon  v.  Tisdalc.  11  p.  R.  2«1-  Parkes  v 
Howe,  12  P.  R.  351.  Generally  speaking,  "  money  in  the  hands  of  li 
man  who  cannot  refuse  to  pay  it  somehow  or  another  is  a  '  debt '  and 
J"  '"■  •«  ""'  1»  attached:"  per  Coleridge,  C.J.,  Booth  v.  Trail,  12 
Q.  B.  D.  8.  See  as  to  the  test  whether  money  garnishable ;  McLeod  v 
Clark.  S  O.  W.  R.  403.  If  a  debt  is  attachable  the  recovery  of  judg- 
ment does  not  make  it  less  so;  McKay  v.  Tait,  11  C.  P.  72.  A  debt 
due  for  which  a  cheque  has  b<'en  given  may  be  attached,  but  if  the 
garnishees  do    not  stop  pa.vment  of  the  cheque,  no  order  tor  pavment 

I  i.  ,J!1""  o'  '^°'"'°  "•  ""'"•  "  *5-  ^-  ^-  3"  ■  Elwell  V.  Jackson!  1  O. 
ft  t.  .iffi..  So  a  cheque  issued  and  placed  in  the  hands  of  a  messen- 
ger  of  the  party  by  whom  it  is  issued,  to  be  delivered  to  the  primary 
debtor,  but  not  delivered  before  the  garnishee  order  is  served,  has  not 
come  into  the  hands  of  the  payee  of  the  cheque  or  his  agent  so  as  to 
prevent  garnishment;  Fallis  v.  Wilson.  13  O.  L.  R.  595.  Money  de- 
posited in  a  bank  by  an  unenfranchised  Indian  is  garnishable;  Avery 
T.  Cayuga,  28  O.  L.  R.  617.  Money  deposited  with  the  garnishee  tor  a 
special  purpose,  which  haa  failed,  remains  in  his  hands  in  trust  and 
to  garnishable;  Stumore  v.  Campbell,  18.02  1  Q.  B.  314. 
J  !.■*"  ''^'^"■"  "hether  legal  or  equitable,  owing  to  the  judgment 
debtor,  whether  presently  payable  or  not,  are  garnishable;  but  only 
iebU  can  be  attached,  and  moneys  which  may  or  may  not  become 
payable  from  a  trustee  to  his  mlui  gue  truit.  are  not  debts;  Webb 
v.  Stenton,  11  Q.  B.  D.  618,  528:  Stuart  t.  Grough,  15  A.  E  299  A 
trustee  i«  not  an  equitable  debtor  until  there  is  money  in  hand  which 
he  ought  to  pay  to  the  ccXiii  que  lm,l,  or  until  he  has  made  himself 
personally  liable  to  pay  money  to  the  cMlui  q«e  (rosi,  by  reason  of 
Mme  breach  of  trust  or  default  in  the  performance  ot  his  duties ;  per 

The  mere  fact  of  a  garnishee  being  an  executor  is  no  ground  for 
not  ordering  him  to  pay  the  debt  due  by  him  as  executor  to  the  judg- 
ment creditor:  Tilany  v.  Bnllen.  IS  C.  P.  !)1 ;  Burton  v.  Roberts.  8 
a.  &  N  93;  Fowler  v.  Roberts.  2  Gill.  226:  but  the  order  in  such 
ea-w    .hnuM   show  or,   Its   fac-  that  it  is  directed   to  the    executor    as 
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B«.  lU.  «uili :  Stev.iiH  v.  I'liili|i«.  L.  R.  10  Cli.  417.  A  ilebt  due  to  un  ailmin- 
iatuitor  as  sudi.  cannot  bf  attached  to  answer  hia  private  debt:  Bow- 
man V.  Bowman,  1  Oh.  Cham.  172:  Macnuhiy  v.  Rumball.  lU  CI'. 
L'M-  hut  a  debt  due  to  n  deceased  judgment  debtor  may  be  attached 
aa  against  bis  personal  representative:  i!i.;  McDonald  v.  .Sullivan,  5 
O.  L.  R.    r    001. 

Though  the  primary  debtor  ma.v  have  taken  the  garnishee  in  ex- 
ecution for  the  debt,  it  is,  iievertlieless,  attachable:  Marples  v.  Hart- 
ley. 1  n.  &  S.  1. 

Rent  which  is  accroed  though  not  payable  muv  be  attached  aad 
m-v  be  ordered  to  be  paid  when  due  to  sutiity  th,;  primary  debt: 
R  S.O.  c.  150,  BS.  5  and  0 :  but  only  an  aainunt  apportione*!  to  the 
time  of  the  attachment  can  be  ordered  to  he  paid ;  Mnasie  v.  Toronto 
I'rinting  Co.,  12  P.  R.  12;  and  when  attached  the  collateral  remedy  of 
I'.,  hiniUord  bv  wav  of  distress  is  suspended:  I'attersou  v.  Kiiig,  27 
O  R  .VI  But  it  is  doubtful  if  rent  could  be  garnished  as  against  a 
inortgagee  of  the  Inndloril  1  Massie  v.  Toronto  Printing  Co..  »»pni  • 
but  .ee  .I.mes  v.  Tliompson,  27  L.  J.  Q.  B.  234;  Davidson  v.  Taylor,  14 
P  R  78  If  the  tenants  have  attorned  to  the  mortgagees,  there  is  no 
debt  due  to  the  mortgagor:  Parker  y.  Mcl'.wain,  17  P.  B.  »»;  nor  is 
there  any  such  debt  if  the  mortgagee  has,  with  the  assent  of  the  mort- 
gagor, notified  the  tenants  to  pay  the  rent  to  him:  Campion  y. 
Palmer.  ISIKI  2  Ir.  R.  44.-,.  In  Christie  v.  Sasey,  31  C.  L.  J.  35.  it 
was  held  per  Ketehum.  JJ..  that  rent  not  yet  payable  cannot  be  at- 
tached under  this  section,  as  a  debt  to  he  attachable  in  the  division 
court  must  be  "doe  or  owing."  But  pw  Ihaii,  Co.  .T.,  Birmingliain 
V  Malone  3"  C  L  J.  717,  such  rent  is  attachable  in  the  division  court; 
see'  also  Webb  v.  .Stenton.  11  Q.  B.  D.  578;  Patterson  v.  Riclmiond  1 . 
L  .1  .■!24-  Re  Wilson,  5  R.  455:  and  see  United  Club  v.  Hotel  Co 
W  X  (1880),  07,  in  which  it  was  held  that  the  apportioned  part  of 
r..nt  is  not  "  a  debt."  and  Burnett  V  Eastman,  07  L.  J.  Q.  B.  jl7.  per 
Day  .T..  in  which  it  was  held  that  rent  cannot  be  attached  as  a  debt 
ont'ii  it  is  due.  notwithstanding  the  Apportionment  Act. 

\[oney  payable  in  seven  days  under  a  judgment  in  favor  of  I!, 
against  .7.  was  held  to  be  attachable  in  the  hands  of  .1.  by  a  judgment 
creditor  of  B.  before  the  expiration  of  the  time  for  pa.vmeiit :  Turney 
■.  Bnrman.  SS  L.  T.  05. 

A  judgment  or  order  for  coats  ,.nly  is  suffloient  «''  ««"''"  «"- 
nishee  process:  Elliott  v.  Capell,  0  P.  B.  3.-,;  Be  Irvine  12  P.  R.  20, 
See  also  Nott  V.  .Sanda,  W.  X.  (1S83).  74;  Sun,^rland  Local  Ma_r  n, 
Bd.  V.  Prankland,  I..  B.  8  Q.  I!.  IK^Cremetti  v.  (  rom..  4  Q.B.D.— ■ 
McDonald  v.  Sullivan.  5  O.  L.  R.  87. 

It  has  been  held  that  the  following  are  ,lebts  and  are  attachable : 
The  overdue  superannuation  of  a  retired  P'dice  constable :  BMth  v. 
Trail  12  Q.B.D.8;  Murphy  v.  Oreen,  26  L.  R.  Ir  fi]O^S«  also  Shan. 
le  V  Moore.  0  V.  C.  L.  J.  2(M :  Hall  v.  Prit.hetl,  .T  Q.  B.  D.  2» :  o>e^ 
dil  ;ent:  Mitchell  v.  Lee,  L.  R.  2  Q.  B.  259,  or  money  in  th.-  la,.  « 
of  a  receiver  appointed  in  an  administration  nc.lon :  Rapier  y.  H  r^gl.t 
14  Ch.  D.  (138:  mmey  due  for  calls  in  respect  nf  shares  m  a  o.n,^ 
nanv  De  Pass  v.  Capital  an.l  Industries  Cor..  1801  1  (J.  •!■-"'■■' 
balance  due  for  purchase  money  of  leasehoMs.  after  assignment  toll,, 
purchaser,  and  entry  into  possession  hy  him:  Owens  v  ShieW  1  .  ^ 
E  ,^'■>«•  an  a«-ertained  amount  due  on  a  guarantee:  Bouch  v.  Sev.i, 
<  ,„  Be  l'i>  4  Vi  V  1.38.  the  surplus  proceeds  of  a  sale  un- 
r,'",hTpowe;,e;;ntninl;5-in  a  mortgage:  ff'e  Mead  v.  Creary,  32  C.  P. 


WIUT   DEBTS   ATT.11  IIAULE,  ^qj 

under  .  b.„0 :  John,;,  v.  Dl^nd^-n^k'^S  7"r  iS' B''°J?''i' 

lor:  Murray  v.  Simmon    8  Ir  r   T    B    »  .  ^  'i"  "•«•■'■""•"   i-^'li- 

3  P    H    TM-    nw.ni  -.       ,•    ,■  ^  •*■'''•  »''•:  ''<'  Smart  v.  Miller, 

n  ,„  !'  *  "   '•    Cunningliam,  8  Ir.  L    n    .Vl.-!  •  Wli  i™.  T 

Reevoa.  12  Ir.  Ch.  H.  173:  fle  Greer   (1808)    •i  "ii^T.  ,,       k?  , 

«,  been  l,e,,l  in  En„a„<l:  .ee  Mph  „  'A?' .^  4  r   'p    n    i',7 

|j3<^r,fl;re;p;«sn:^,def,»^zr^T^ 

rVo"ri'£-"'='f  "''•■"=-  ^"  5::srrpeie',T. 
^.i?■.oVe'1;,r,r;rL^;'■L,s;rr;."llrTp''■^S3«"?^s: 

riro'sTBls""?,  be  eonjidered  aa  anthoriS.?  Wetb  ^Sr^n! 
r-r.'}n"^,„f„lf „«,'  .t"°r.-er''o?te  ^'ou^.  ^-.aTldT^Vr"  L" 
jeet  of  a  eharjinu  order:  Adama  v?  Gillem    0  Ir  C   I,  R   1«.         '"''" 

;  '''a«,r°'r7be"rseer"'; '-  '-v™^ "-'""  -tZ;;;,":;: 
H„p"h?i7.,;''i,rtee,°„L^"S„r*.^.T"s,.'oo,^r";:^' 

WIndCun  Aer    ,e  „  t-     "  ''P"""""    i"    "iinW  'ion    under    the 
tuiiumB  tip   Act,    tn   a   t>pimnry   -lobtor    miehr    hn   r<    ,.k»^   k-   __     i  i 

Th-  V,™  •     ..    ■  ^  *^-  ^-  24:  Mock  V.  Ward,  W.  N.    (]884>     Ifi 

n  S'*"r  "r  "l'.;;  ""«"""'"'■  ""."'  "'»'•  l-  »t;„ehe.l:   Roblin  v.    R„„kin. 
r.  11    f    R    4      ■        '  "  P'-°""««"'-»'  "Of  not  yet  due:  Girar.l  v.  Ora. 

n«  e,„ita.,,e  aa'^';;"l'„.'!-'a.::- ,^-..„^,,i'„^-p',rt„'r"  J  O.' tT'^S""-" 
D.C.— '^I 
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ILAISIS   XOi-   ATTACllAUl.E. 


^  „.  >>o„o,  „ay«b.e  un^er  a  contract  .u  7^'_»„»  J,"-  :.";::'.1.,"'.'d 

""■"••    ,1,,..  .hen  tl...  purveyor  luid  P-rtorricd  J.^  P"J/ „  ;„  :^,  „ver  at  2 

!■:  Kidcr,  11  T.  L.  B.  =0«. 

h,  „ob„  <»lthin  tl,c  ™'°"'"«  °;.,  SiV'SuoJ^ment  obtained  .Jon., 
able,  namalie.  tl,'n«b  n'"J,^"f;;Xt  on  a  marine  policy:  Dre-e- 
V.  TI,on,p.on  =7  L- J- Q-  "'f  ••  •  '^j^,  „b,„,,„d  i„  default  ot  delivery  of 
,.  .Tolm..  fi  C.  n.  >•/■"-»■  ""''"  „34.  i,„t  a  verdict  i«  now  attacl.- 
„  chattel:  no  Scartl.,  L  K.  W  '^^•J,„,„  24  Q.  H.  P.  103 ;  David.on 
nH..  hi.f(ire  iiL'Tment :  llciltby  \.  H™'"",  ',  7„  „„  „  f,„  nolicv :  Hoyd  v. 
fTavlo     14  r.'R.  78;  an  »""""»'""V™onto    3  P    «    «i  ■■  «»"■""' 

r.wvnnc  V.  Reea.  2  T.  R.  ••**- ■  ^™'  „,,i„,ted.  it  is  not  attachable. 
e,c„  though  the  amount  ""/'";„'';;"  „'Iterminin8  abaolutely  the 
,„    the    adjuatment   has    no   '  the    cffict   M  ,^  ^^^^^^  ^^  anillc.ent 

,„„ount  due-.  Simp.™  V  Chase  14  1.  K-^^^.  ^.^^^^^  j,„,„„,  ,, 
if    the    amount    had     been  Used    OS     i"  r.uardians.  primard.v 

Rethune.  1  A.  R.  308;  ■"™7  ,lr  thrS  "oy  had  become  indebted 
applicable  to  the  relief  of  the  poor    tl^o,B  .  ^.     p.„„„;,„„. 

ir,belr  official  capacity  for  Booda  -upp.c^^  ^^^^,^^  „  ""e  "t  o'c",; 
Rrlmullet  I'n.on.  22  L    R.  Ir.  -^  ,.  „^  p,„„,  1895  2  CI. 

^^t^'jr;r.br=!i;';;';ji:^-*i-i:-^^ 

xMi^'i^^-'fvVTs-S^ch'j  :t^JV-°- - 
ss"--HSSr  Se'::.^^^^^™"? 

held  by  the  Q.  C  ™™'™;li,„ '„  wa"  a  "debt,"  v>-na  a  pore  O"'- 
hcM  by  the  police  7"°  "  ."JT  theTviaion  court  judjc  and  not  re- 
tlon  of  fact  to  he jictcrmined  b,   tne  ,ia„j^   „,   „   parliamen- 

s^Xtiirs^ii^'S -^  --"'-  "«>-- «'  --  '"^^" 

"•    M„"ey"tp„si.ed  by  a  i„d.n.nt  ^^^^^^r^^tlZ. 
„ot   be  atlacbed  ao  Ion,  aa  "■»  """""^.'''r  ."".Xb^okcr  in  Ma  o.-„ 
3  T.  t.  B.  3r.4-.,nori.  money  *P-^^Xi.b   41  Ch.  D.  450. 
„„„e  but  belonging  to  cl.cnta    nnncock  J  ^^^^.^^^^ 

Money  in  a  aolicitofa  '•""f ,,,',"/ „'„f ,7;'  attachable  by  a  jod. 
„„dcr  a  deed  »'  '■™-™'''™  Ifn  trt  had  been  created:  Bunt,,  v^ 
„cnt  creditor  of  the  debtor,  a.  n  ^^^^^  ,,^^  •""'"/T,    ;  , 

Lonsbourne,  8  T.  L.  R.  588,  and  <-''^^'  .    „„,  „i„cbable  before  tl,. 

„„-^r:t^  r:^S  rcZ:cle  Claim:  ..c.ar,  . 

.Tones.  1   O.  I-  B-  34.  moneys    attached    in    tl,- 

Where  it  i-  ""'•'''^"■"' ,"",„?toe  «n  "ompany  bad  paaaed  to  . 

„and,  of  a  (taraiahee  ""'";»'"'=„«;  °,  a  "."nding  up  order  made  n,  ,  1,.^ 

pcHiivcr  of  the  company  bN  ".'*''.'  °j"ri,dic,i„n  there  before  the  d„te 

TTJ""'Z o'rdJJ- --""•'"  -- '"- ^'"- "■  "■ ''' 


WHAT    DKins    NOT    ATTAt  IlAliLE. 
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A   coiitnift  to  louii   nmruy   »T.'nifii  no  debt,  am)  t'Vi-ii  tli  nigli  the  Sw.  146. 
judsiiu'iit  debtor    may   have   iimrtBiigcd   bin   pruiR-rly   Ki    tbr  KiiniiHbi'c 
(or  the  amount  of  a  propdai-d  loiiii,  no  attachable  d-'bt  wot. Id  thereby 
exist:  Wenteru  \V'ii|[on  &  I'mpirly  Co.   v.  West,  18i)L*  1  (.'I..  I'll. 

Moneys  In  tlie  handa  of  n  truBtee  in  bankruptcy  h'we  btcii  held  to 
be  not  attnchiible:  UnyH  v.  SimpNon.  H  Ir.  ('.  I  it.  r.-_'3  ■  Hunter  v 
r.reeimin,  L.  R.  H  C.  1'.  '24.  r'ront  v.  (ireKo-v.  J4  y.  I(.  L).  ITHl  ■  or  nf  n 
liquidator;  >ruck  v.  Ward,  W.N.  (1884).  10,  or  of  n  receiver:  r.ruy 
V.  inirdy,  3  B.  C.  R.  241 :  or  of  tlie  mortgagee  as  the  «urplu»  of  u  sale 
of  mortgaged  property  when  aold  by  a  prior  mortgagee  under  hii 
power  of  sale,  the  sale  having  taken  place  after  the  service  of  the 
garnishee  order.  Cbatterton  v.  Watney.  16  Ch.  !>.  378.  in  appeal.  17 
Cb.  D.  259:  (but  tbc  bolder  of  a  garninbee  order,  served  after  the 
sale,  is  entitled  to  attach  the  Burplus  proceeds  of  Hale  in  the  liniida  of 
the  brut  mortgagee.  If,.;  ffc  Mead  &  Creary.  32  C.  P.  1)  ;  claims  for 
misrepresentation:  Roberta  v.  Corp  of  Toronto,  10  Gr.  230;  nn  un- 
ascertained amount  claimable  under  n  bond;  Johnson  v.  Diamond.  11 
Ex.  73 ;  a  legacy  in  the  lianda  of  an  executor,  even  tliough  he  pro- 
mised to  pay  it  if  ordered  to  do  so:  McDowall  v.  Ihdlistet,  3  W.  R. 
C22;  unless  there  has  been  such  an  account  stated  by  the  executor  as 
would  entitle  the  legatee  to  sue  at  law;  lb.;  Ilunsberry  v,  Kratz,  5  O. 
L.  R.  0:;r>;  the  canes  of  Fleming  v.  Stephenson,  28  ('.  L.  .1.  570;  and 
McLean  v.  Ilrnee.  14  P.  It.  UK),  crmlni.  were  decided  under  the  old 
Con.  R.  035,  which  was  wider  than  section  140  (formerly  170)  :  Iluns- 
berry V.  Kratz,  aupra;  dividends  payable  to  the  wife  of  the  execution 
debtor  nre  not  garaishable :  Diagley  v.  Robinson,  2  Jur.  N.  S.  1145; 
moneys  payable  to  the  wife  of  a  de'otor  by  a  purchaser  of  hmd  eon- 
veyed  t(»  him  but  unpaid  on  the  delivery  of  the  conveyance:  Donoliue 
V.  Hall.  24  S.  C  R.  083;  moneys  payable  on  a  contingency,  as  for  pur- 
chase money  before  execution  of  conveyance:  Howell  v.  Metrop.  Dist. 
Ry.  Co.,  19  Ch.  D.  508;  or  for  purchase  money  prior  to  the  completion 
of  expropriation  proceedings :  Richardson  v.  Elmit.  2  C.  P.  P.  0 ;  Fel- 
lowa  V.  Thornton,  14  Q.  B.  D.  335 ;  Nash  v.  Pease,  47  L.  J.  Q.  B.  700; 
Lloyd  v.  Wallace,  0  P.  R.  Xiii ;  moneys  payable  under  n  building  con- 
tract which  has  not  yet  been  fulfilled:  Cray  v.  IToffer.  5  B.  C.  R.  50: 
rent  or  instalments  of  rent  not  yet  due :  J<mes  v.  Thompson.  27  L.  ,T. 
Q.  B.  2:W;  Commercial  Bank  v.  Jarvi.^.  5  T^  C.  L.  .7.  00:  McLean  v. 
Siidwortb.  4  r.  C.  L.  J.  2.^3;  Christie  v.  Casey.  15  C.  L.  J.  13;  (but  see 
Patterson  v.  Richmond,  17  C.  L.  J.  324 :  Massie  v.  Toronto  I'tg.  Co..  12 
P.  R.  12)  :  trust  income  not  yet  come  to  the  hands  of  trustees,  although 
when  received    it  would  be  payable   to  the  debtor:    Webb  v.   Rtenton. 

11  Q.  B.  D.  518;  McFadden  v.  Kerr.  12  Man.  L.  R.  487-  Holmes  v. 
Millage,  1803  1  Q.  B.  551 ;  Central  Bank  v.  Ellis.  20  A.  R.  304 ;  sal- 
ary, wages  or  pension  not  yet  payable :  Hall  v.  Pritchett.  3  Q.  B.  D. 
215;  Booth  v.  Trail.  12  Q.  B.  D.  8;  Shanlev  v.  Moore.  0  V.  C  L.  .T. 
204 :  Trust  &  Loan  Co.  v.  Gorsline,  12  P.  R.  654 :  Wilson  v.  Fleming.  1 
O.  L.  R.  509;  FalUs  v.  Wilson.  13  O.  L.  R.  505;  Mapleson  v.  Sears,  105 
L.  T.  039:  the  half  pay  of  an  army  officer:  Birch  v.  Birch.  8  P.  D.  103; 
Lucas  V.  Harris,  18  Q.  B.  D.  127;  payment  to  be  made  bv  the  Crown 
out  of  bounty:  Stewart  v,  Jones,  1  O.  L.  R.  34:  the  pay  of  a  sur- 
Reon  in   His  Majesty's  Navy  on  active  service :   Apthorr      v.   Apthorpe, 

12  P.  T*.  102.  Hnlf-pny  is  given  tn  n  man  in  order  to  keep  him  in  a 
state  to  perform  bis  duties,  if  called  upon  to  discbarge  them,  and  pay 
is  given  him  to  enable  bim  to  discbarge  bis  duties  in  pre^enii.  Neither 
can  be  assigned,  and  not  being  assinnnhle  are  not  attachable:  Flartr 
V.  Odium.  3  T.  R.  081;  Apthorpe  v.  Apfhorpe,  12  P.  D.  103;  Brenan  v. 
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CLAIMS   NOT   ATTACHABLE. 


Morrlirj'.  2H  L.  R.  Ir.  618.  An  uniiual  (ratutty  fn>m  the  East  Iiitttu 
Co.  U  not  attachable:  Inne*  t.  Eait  India  Co.,  17  C.  B.  301;  nor 
moneys  held  for  and  not  yet  payable  tu  n  married  woman  who  U  re- 
Htrainiil  from  anticipation:  Chnpmnn  v.  UIrsh,  11  Q.  I).  D.  27;  eTen 
whon  It  haa  accrued  due  gubiequently  to  the  judgment  agalnat  her: 
(Jiilmjye  v.  Cowon.  M  L.  J.  Ch.  7*10:  nee  Stanley  v.  Stanley,  7  Ch.  D. 
n80;  Macdonald  v.  Anderson.  0  C.  L.  T.  IJW.  A  aum  of  money 
uwnrdeil  at*  damaged  to  n  mnrried  woman  in  an  action  by  hnaband 
and  wife  for  peraonal  injuries  to  the  latter,  waa  held  to  be  her 
Mcparatf  pr<»|M'rty  and  not  attaehablft  in  the  hands  of  the  Bolldtor 
to  nnHwiT  o  debt  of  the  huiibnnd :  Beaxley  v.  Roney,  1801  1  Q.  B.  500. 
Where  trustees  have  a  discretion  to  apply  the  whole  or  any  part  of  In- 
comft  for  the  beneflt  of  a  judgment  debtor,  there  is  no  attachable  dfbt : 
R.  V.  Lincolnshire  (Judge).  20  Q.  B.  P.  1«7 ;  Re  Mclnnes  v.  McOnw, 
.■«»  O.  R.  ;18;  annuities  or  instiilments  of  nnnultles  not  yet  due:  Xash  v. 
I'ensp.  47  L.  J.  Q.  R,  7flft;  or  interim  or  permanent  alimony:  Re  Robtn- 
Hon.  27  Ch.  n.  100. 

It  was  held  that  money  in  the  sberilTs  hands,  levied  under  an  at- 
tachment for  costs  awarded  by  a  decree  in  equity,  remained  in  cun- 
totlia  Icgii,  and  was  not,  wit^iout  further  order,  the  property  of  the 
party  who  issued  the  attachment:  Williams  v.  Reeves.  12  Ir.  Ch.  11. 
173:  money  paid  Into  court:  Jonea  v.  Brown.  20  L.  T.  Rep.  70:  French 
v.  Lewis,  Ifi  U.  C.  R.  W7;  unsettled  balance  by  one  partner  to  another: 
(^ampbell  v.  Peden.  3  V.  C.  L.  J.  fiS ;  but  if  ascertained  it  can :  Ih. ; 
money  sent  by  n  father  to  his  son  ii--  ;i  gift,  through  n  bank,  was  hi'lii 
not  to  be  a  debt  due  by  the  bank  to  ifir  son  while  the  father  retained 
power  to  withdraw  the  gift :  Cnlsae  v.  Thnrp,  5  P.  R.  265 ;  money  al- 
legod  to  be  due  on  an  indemnity  bond,  the  same  not  being  cnpnble  of 
being  set-off:  Griswold  v.  Buffalo  B.  &  O.  Ry.  Co.,  2  P.  R,  178;  nor 
the  salary  of  a  municipnl  officer  who  holds  his  office  at  the  will 
of  the  corporation  nt  a  yearly  salary,  payable  quarterly,  until 
some  part  of  it  is  overdue:  Shanley  v.  Moore.  0  V.  C  L.  J.  2fM : 
nor  a  jnror's  allowanee  in  the  hands  of  the  county  treasurer: 
Phillips  V.  Anstin,  .^  C.  L.  T.  316;  where  a  fnnd  la  applicable  to  the 
payment  of  several  persons,  pari  pasnu,  one  of  them  cannot  take  gnr- 
nishment  proeeedings  and  thns  obtain  priority  over  the  others:  Keii- 
nett  V.  Westminster  Improvement  Comm'rs,  11  Ex.  349;  nor  money  in 
the  hands  of  the  sheriff  arising  from  a  sale  of  land  for  taxes,  at  th.' 
instance  of  creditors  of  the  county  corporation:  Wilson  v.  Corp.  nf 
Huron  and  Bruce,  8  U.  C.  L.  J.  136:  nor  the  redemption  moneys  paid 
to  the  county  treasurer  by  owners  of  land  sold  for  taxea  and  bankiil 
in  the  name  of  the  treasurer:  8.c.  8  IT.  C.  L.  J.  135;  nor  surplus 
moneys,  if  any,  after  payment  of  the  debts  of  A.,  which  by  the  terms 
(if  a  trust  deed  might  be  paid  to  the  debtor  or  invested  in  land  to  If 
conveycil  to  him :  McKindsey  v.  Armstrong,  10  A.  H.  17 ;  proportion  of 
surplus  assets  of  a  company  in  liquidation  belonging  to  a  aharehol.lor 
who  could  not  be  found  and  was  paid  to  the  "  Companies  Liquidation 
Aecount":  Spence  v.  Coleman.  1001.  2  K.  B.  190;  nor  a  debt  due  by 
the  gamiahee  to  a  person  who  would  be  a  tnistee  of  it  for  the  jiids- 
ment  debtor:  Boyd  v.  Haynes.  5  P.  R.  15;  (bnt  such  a  debt  wonld  V 
held  now  to  be  gprnishnble :  Wilson  v.  Diindas,  W.  N.  (1875).  2^2: 
Summers  v.  Morphew,  61  L.  T.  .Tonr.  140 ;  Webb  v.  Stenton.  11  Q.  B.  D. 
518;  Learning  v.  Woon.  7  A.  R.  42)  ;  nor  can  money  which  may  Ik 
come  due  if  the  terms  of  a  contract  are  performed  be  attacked  eviu 
though  some  work  may  have  been  done:  McCraney  v.  McLeod.  H' 
P.  R.  539;  and  though,  if  ihe  contractor  abandons  the  contract,  ainl 
the  contractee  enter  upon  the  work  and  complete  it.  a  debt  may  arisi> 


(I.AIM>1   NOT    ATTArHAIlI.K. 

by   Impllcntion  for  tl "   va\ue  at  th*  wn»k  .1,  «„  •  ^ 

wrvcil    before    th«  ,    „.      *  me  work  (lone,  n  fiirmnhrr   numtimni  | 

b..«i   on  an  illeml  oo„.M„n,l„„ :  MoClinchr  v.  WinoheU,  Si  M„t,o! 

Pnlmer  v.  Bate.  2  Bro<l.  &  Bin)!.  873.  '>'"""•"■  13  C-  L.  .1.  lOR: 

There  being  a  .neelfic  remedy  for  the  collection  of  tnsei  It  .l,o.,l,l 
ra„.1.  °P   *"'  ""r'"''"'  ""'■"'■  """T  that  they  „„  „:,  a,  „c,S 

lrStF^"H'^'^=-'--"'^^^^^ 
Zte  v'b^T  i  ri'^J?''  '  "■""■"  "■■  •'■'•  nttaehment:  Winter- 
mute  \.  Brotherhood  of  Ry.  Trainmen.  19  P.  R.  6. 

tor  "^'."Ti  "■'""''', '"  ""■*•  °'  "■"  '»"<""«  »'  »  judiment  credi- 
wlich  ,v"ri°lS'b'''',,'°""  'r'°"-""««'»«  »"  exec'"™  ?,nu 
m™.  %?  4  *"  '"'■■  '"  ""'  ""Pntlfy  in  the  bank  of  the  judi- 
ment creditor:  Heirat  v.  Davenport.  21  W.  R.  78.  -^ 

hitraJIrrrt'e,^'"™,'!'"'  ""'''"'■:";"■''  "'"•""<■'■  »"■!  i«  referred  to  nr- 
cJrn 'Toronto  or  c"  T  j'^.T'' Wh"""'  "?'  """'•'''  '^"•'  >■ 
It  and  the  time  of  payment,  and  no  duty  upon  the  drawer  of  !? 
well  V.  Jackson.  1  C.  4  E.   3B2;   but  it  the  cheque  had  been  Mopped, 
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IIKiins    UF   TItlllU    i'AUTiKS — JBwIUNMt.N T. 

tbc  ilebt  would  huvt'  bt-i-ii  ii(iiicliablf>:  Colieii  v.  IIhIi-.  :t  g.  U.  D.  371; 
Fallls  Y.  WiUiin,  la  O.  L.  U.  500.  Offlwra  of  the  liiw,  whom'  fluty  It  U 
tu  hold  inon«)-i  for  itiiturH,  hnvp.  In  the  I'liitrtl  H(iitt>H,  Imicii  gi-mriilly 
b«>hl  Mi-miit  f rttm  luriiUbw  proct>w :  Htiipli>«  v,  Stuplei,  4  Mainf,  KKi ; 
TliuyLT  V.  Hbermaii.  12  Man.  441;  Hlky  v.  lUrat,  2  I'pini.  3  HI.  A 
ilt-bt  owii)(  to  two  cnonot  be  attat'liPil  to  latiify  a  claim  agalnat  only 
one  of  thfM  tw).:  Rn  Hmart  v.  Mill*T.  3  P.  R.  385;  McCorniack  v. 
Park,  0  C.  P.  330;  Macilonalil  v.  Tacqiiah  tJoW  Mine  Co.,  13  y.  H.  I>. 
537 ;  Parker  v.  Otlette.  10  P.  U.  «>.  A  life  InliTi'iit  of  a  tunant  by  the 
curte«y.  In  purchase  money,  la  not  uttaobuble :  I'ulnier  v.  Lovett,  14 
P.  R.  415. 

Money  Ueponitcd  with  ..  atock  broker  to  ^tvurf  loni  on  ■prvulntlun 
In  atoeki  and  ihan'H.  so  long  as  thoae  trunsuetloni  are  open :  Ilutt  v. 
Shaw,  33  O.  L.  R.  354. 

Rlchtti  of  Otksr  PartlM. — Only  such  property  can  be  at- 
tached as  the  ik'btor  could  deal  with  properly  and  without  violating 
the  rights  of  other  persons  at  the  time  the  garuiiheo  order  Is  serve.) : 
Wi'Hlby  V.  Pay,  2  K.  ti  K.  (Mb'i:  Hiidelcy  v.  'Consolidated  Bunk,  34 
i'\\.  r>.  63*1;  a.  c.  38  Ch.  D.  238;  Be  OnerDl  Ilortiniltural  iV.  ru 
Ch.  I>.  512:  VjBc  v.  Brown.  13  Q.  B.  D.  IWt;  O'Donohue  v.  Hall.  24 
8.  r.  R.  012;  Armstrong  v.  DougluR.  8  C.  L.  T.  40;  Davis  v.  Freethy,  24 
Q.  B.  D.  010;  Beaty  v.  Ilackett.  14  P.  R.  305;  Parker  v.  Mcllwaln.  17 
P.  R  84;  O'Connor  v  Irehi-l  (1807).  2  Ir.  Rep.  150. 

ABaiB«Ml«at.— See  V,"  -.m  v.  Firming.  1  O.  L.  R.  000;  iforpliy  v. 
Colwell.  3  O.  L.  R.  314.  An  assignment  in  insolvency  prevented  gar- 
nishment: Re  Fair  v.  Bell.  2  A.  R.  632.  An  order  upon  a  garnishif 
has  no  operation  upon  debts  of  which  a  Judgment  debtor  has  already 
divested  himself  by  bona  fide  assignment:  Ilirseh  v.  Coatcs.  18  C.  II. 
757:  Ferguson  v.  Carman.  2fl  U.  ('.  R.  26;  Macaulay  v.  Rumbull.  1!) 
C.  P.  284.  As  to  what  amounts  to  an  assignment  see  Tninkfield  v. 
Procter,  2  O.  L.  R.  320.  When  a  verdict  was  assigned  with  a  cove- 
nnnt  for  further  assurance,  and  the  verdict  was  set  aside,  but  on  a 
new  trial  a  similar  verdict  was  rendered,  it  was  held,  that  the  as- 
signment covered  the  second  Tcrdict,  and  had  priority  over  a  garniMht'f 
order  on  the  amount  of  the  second  verdict;  Davis  v.  Freethy,  24 
Q.  B.  D.  519.  An  pasignment  to  p.  bank  of  moneys  due  or  to  become 
due  under  a  contract,  was  held  to  cover  an  additional  amount,  ovtr 
and  above  the  amount  of  the  contract  for  damages  payable  by  the  em- 
ployer to  the  contractor  arising  in  connection  with  the  work  undfr 
the  contract:  Graham  v.  Bourque.  0  O.  L.  R.  700.  To  make  an  as- 
signment of  a  debt  prevail  over  an  attaching  ordr  it  is  not  necessary 
that  notice  of  the  assignment  should  be  given  to  the  garnishee :  Brown 
V.  MeC.nffin.  5  P.  R.  231.  and  cases  there  cited:  Robinson  v.  Nesbitt. 
L.  R.  3  C.  P.  264;  Grant  v.  McDonnell.  30  V.  C.  R.  412;  see  Fouhis  v. 
Chambers,  11  Man.  L.  R.  300:  Meriden  Britannia  Co.  v.  Bowell,  4 
B.  C.  R.  520.  A  person  must  be  made  a  party  to  garnishee  proceed- 
ings b4'fore  his  right  can  be  affected  thereby :  Re  Fair  v.  Bell.  2  A.  R. 
AT2;  see  Tnrnbull  v.  Robertson,  38  L.  T.  380;  Foulds  v.  Chambers,  11 
Man.  L.  R.  300. 

Where  a  tenant  by  the  curtesy  joined  in  n  conveyance  of  land  t^t 
a  purchaser,  but  had  never  obtained  any  interest  in  the  land  or  pur- 
chase money,  it  was  held  that  no  debt  legal  or  eciuitable  was  dm-  to 
him  by  the  solicitor  for  the  heir,  who  had  received  the  purdmse 
money:  I'almer  v.  Lovett.  14  P.  U.  415.  Bond  holders  of  a  railwny 
company,   whose  bonds  arc  n  first  charge   npcm  the  undertaking,  hav.- 
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iiu  riflit  tu  luniliin  ot  ttic  ruiiU  whih-  uixrultil    by   lli«-  oomt'iiiiy.  a*  ■#«.  lu. 
Ufiillixt    nil   utdirliiiil  rniMtor:    tlidr   niiicdy    In   iIk'   ni>tintiitai<>tit   u(    u 
rt'tit'lvcr:    I'litliM    v.    Ht.    I'littmrhiiN    k    MiiKiini    Cuitrul    Uy.    Co.,    1I> 
(J.  K.  501. 

Wht.-ri'  n  rrci'i-'cr  In  u|>|h)Iii(<'iI  of  ii  dt'ht,  iiii  iittiirhm<-nt.  nffr  th(> 
miiwliittuptit,  wiUiout  li-uvr,  wouUI  Iw  n  contomitt:  Hviiric  v.  Cliout,  !.'•'> 
Cli.  1>.  Tl'^ :  Hiiil  if  till'  r'-i'<-lvt'r  alMiiild  tx-  u|p|Miliitrtl  uftrr  tlic  nttncli- 
Qifiit,  thit  garnlBlice  would  ix't  b"  Jimtillfcl  in  piijiiiK  the  nioiipy  to  tin- 
attucbing  crvUitor  wiUiuut  the  li>ave  (it  the  court  which  niiptiinti'tt 
(h«  pitvivpr;  Ilawkiim  v.  (Jutlirrcolc,  1  Itrrw.  11!;  Anu-H  v.  Hlrltni- 
hcml  \Xxk  Co,,  20  IleuT.  XVi;  StMBrt  v.  (irough,  K.  A.  U.  liOO. 

A  ptirol  unlgnmfnt  of  a  cho«e  in  nrtion  in  viillc] ;  TruNtH  Cur.  of 
Oiitiirfn  V.  ItiiliT.  'J4  A.  U.  1>%7;  tiiul  will  talte  priority  over  a  nubaft- 
(jui'iit   attaching  order :    ToiUl    v.    l'hu>nlx    utid    I'nltt'il    F.    Itix.   Co,,  .1 

11.  c.  R.  ao.'t. 

Wlit-ro  KL-vi-rul  giiriiinliiv  auiimioiiHiH  were  iNHUiil  on  tlit-  hiiiiiv  Uiiy 
mill  It  oftcrwanli  Biipcnrcd  thnt  all  but  oiio  had  bt-rn  innuod  in  n  wrong 
diviidon.  It  waa  lipid  on  the  trnimftT  of  the  latter  in  the  rourt  In  whicli 
they  should  have  been  entered  in  the  flrtit  iiifttiinee,  that  the  NumtnoiiM 
properly  ixNUeti  v.<\k  entitled  to  take  priority  over  the  othcrn;  Scwery 
V.  IJurk,  Itl  C.  L.  T.  'SXi. 

In  an  interpltiider  proeeeding  to  deeidc  tho  queMtlon  nt  title  to 
the  money  garniihed  it  waH  held  that  evidence  of  udniiHHiuns  of  the 
judgment  debtor  wan  not  admiwible  an  agninot  the  attuchlng  creditor 
either  on  account  of  any  privity  between  them  or  an  evidence  of  dr- 
claration  made  by  a  pnrty  ognlnfit  hln  own  IntereHt :  llertrand  v.  lieu- 
man.  11  Man.  L.  R.  24.1;  Mamhnll  v.  May,  12  Mnn.  L.  U.  .181. 

An  to  adjudication  on  adverse  chilniB,  see  sectionii  l.")7,  1»>0,  HH", 
and   noti'8   thereto. 

Where  the  niwignee  of  a  debt  not  only  neglected  to  give  notice  of 
assignment,  but  his  noUcitor  stood  by  wliilc  an  attnrhhig  order  was 
being  made,  and  the  gariiisheo  paid  the  debt  to  the  judgment  creditor, 
tho  court  reliev  d  the  gnrniohee  from  an  order  made  ngiiinst  hiui 
prior  to  the  garnishment  under  which  he  wan  linble  to  attachment: 
Re  Joneu.  Kx  paric  Kelly,  7  C.  I'.  141) ;  and  see  B^rnenki  V.  Tournngeau, 

18  P.  R.  2m. 

Where  it  is  clear,  upon  the  facts  appearing  in  su.'port  of  the 
claim  of  the  primary  creilitor  against  the  garnishee,  thnt  the  nioueyn 
sought  to  be  garnishe<l  do  not  belong  to  the  judgment  debtor,  but  to 
a  third  person,  such  third  person  should  not  be  summoned  to  prove 
his  claim  but  the  garnishee  summons  should  be  dismlswd :  Johnnon  v. 
Moody,  12  P.  R.  20.T ;  but  it  wouM  be  otherwise  if  the  primary  erwll- 
tor  could  BuggeKt  a  plausible  ground  for  supposing  the  money  to  be 
that  of  the  judgment  debtor,  or  cast  any  doubt  upon  the  hona  fiden  of 
the  third  party's  claim ;  lb. 

A  solicitor,  by  whose  efforts  a  judgment  is  recovered,  has  a  Hen 
then-on  for  the  costs  of  the  action  in  which  it  was  recovered,  which 
will  have  priority  over  a  gnrnisbee  summons  issued  at  the  instance  of 
a  creditor  of  the  client:  Berneski  v.  Touraugeau.  IS  P.  R.  2fl.T:  Pal- 
grave  V.  McMillan.  31  N.  R.  R.  488 :  Canr  dinii  Bank  of  Commerce  v. 
Crouch,  8  P.  R.  437 :  The  Jeff.  Davis.  L.  R.  2  A.  &  K.  1 ;  Cormick  v. 
Ronayne.  22  L.  R.  Ir.  140:  Shippey  v.  Orcy.  42  L.  T.  673:  but  per 
Lord  Watson  in  North  v.  Stewart,  15  App,  Cns.  4tVl,  "in  the  courts 
of  common  law.  a  solicitor's  lien  upon  costs  decreed  does  not  prevent 
their   attaehmrnt    by    other    persons    having    claims    against    the    judg- 
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otfiit  rrHlltnr:  wt-  Itt  Ki>l|>it.  Knliht  v.  Onnlnt-r.  IMK.*  1*  ('It.  :tTO; 
■w.  iilwi,  Walker  v.  riiirmr-TUilen  Ct...  IH  I'.  II.  JH,  471. 

Diatinct  notlrv  of  th«  llfii  miDit  be  flvrn  to  thf  itRrnUliPf.  who 
will  thru  be  bnun«l  to  bring  It  to  the  notlre  of  thv  court,  niiil  the 
■ollcitor  will  then  be  lunimoneU  under  Bertlon  Wi,  It  the  fiirnliihi'o 
■lioulil  not  hHVp  notire,  anil  the  money  ahoulil,  thererore,  be  pnlil  to  the 
Jutlgraent  cmlltor,  he  woultl  be  roni|M>lle<l  to  reimjr  It  If  be  had  noiloe 
of  the  Hen  ut  the  tlnie  of  n<n<lvlnK  the  money:  Klwlell  v.  I'unnlnghaiu, 
W  L.  J.  F.x.  213:  1.  r.  4  II.  *  N.  §71 :  Hough  v.  F.«lwanhi,  1  II.  *  X. 
171;  Merrer  t.  Oravea.  L.  R.  7  Q.  H.  4I»;  Davlilwin  v.  I>ou|Iaa,  10  fir. 
.147:  R.  V.  Ilenaon.  2  I'.  R.  WK);  Hank  of  Cpper  Cnnaila  v.  Wallacf,  '2 
P.  R.  .'102;  Cotton  V.  Vanalttart.  0  P.  R.  INt:  Ilamer  v.  <lllf>i,  U  Ch. 
t).  042;  Dallow  v.  flnrmhl.  1-;  Q.  B.  I>.  04.T  If  Judgment  haa  been 
given  against  the  garnUhee,  and  It  aubaequently  n|»|H>flni  thnt  the  ileht 
wna  nuigned  prior  to  the  garnlahment,  the  Judgment  will  be  net  nnlde : 
Iteatty  V.  Ilaekett,  14  P.  R.  300;  Moorw  v.  IVnohy,  tifl  L.  T.  11«:  not- 
withstanding more  than  14  duyii  niny  hnve  riaimed :  iMel^'im  v. 
MeLofxI.  ft  r».  n.  4rt7 :  llnbaon  V.  HhHiinon,  20  O.  R.  004 :  27  O.  R.  110 : 
and  payment  to  the  primary  creditor  waa  held  m  be  no  defenre  to  an 
action  by  the  niwignee  ngnlnat  the  gnrnUhee  to  reofiver  the  money : 
Foulda  V.  Ohumbera,  11  Man.  L.  B.  300. 

Where,  in  garnUhee  prnoeedinga  It  apiteurs  Diut  the  money  In 
trunt  money,  or  there  la  reaaonable  auapirton  that  it  la  truat  mont'y. 
the  cestui  que  tru»t  liaa  a  right  under  iMuitable  proeeilure  to  come 
forward,  provlde^l  he  doea  ao  In  time,  nnd  object  to  an  order  abaolute 
being  made :  and  he  la  not  tct  be  diimnged  by  aueh  an  onler  men-Iy 
heeauae  the  garnlahee  will  not  act:  Roberta  v.  Death.  18  C.  L.  .T.  I'tl  ■ 
«  Q.  It.  n.  310. 

The  proeecdlnga  In  garnlahment  ean  have  no  effeet  to  overthrow 
tniata  in  order  to  reach  moneya  auppoaed  to  belong  to  a  debtor.  Rurh 
moneya  muat  be  the  property  of  the  debtor  abaolutdy :  White  v. 
While.  .10  Vermont.  JWS :  Kryaer  v.  Mitchell,  fl7  Penn.  473. 

Tk*  Wrc**  Aeti  R.8.O.  1014.  r.  143.  a.  7.  to  which  the  provl- 
alnna   of  aectlon    14n  are  aubjcct.   Is   na   foUowa: 


7. — (1)  No  debt  due  or  accruing  due  to  a  meclianic,  work- 
man, laborer,  servant,  clerk  or  employee,  for  or  in  renpect  nf 
Ms  wages,  Bhall  be  liable  to  seizure  or  attachment,  unless  sucli 
debt  exoeeda  the  »um  of  $25,  and  then  only  to  the  extent  cf 
such  excess. 

(2)  Nothing  in  this  section  shall  apply  to  any  c-at*e  wln-re 
the  debt  has  been  contracted  for  board  or  lodging,  and  in  the 
opinion  of  the  judge  Iwfore  whom  the  matter  is  brought,  the 
exemption  of  $25  is  not  necessary  for  the  support  and  mainten- 
ance of  the  debtor's  family,  or  where  the  debtor  is  an  unmardcl 
person,  having  no  family  depending  on  him  for  support,  and  tht- 
debt  was  contracted  on  or  after  the  2.1rd  day  of  Mardi.  1881'. 

Meehanlot  Workmu^  laborer,  ete. — A  medicn!  health  ofticrr 
of  1  city  ii  not  nn  employee;   Re  Mncfie  v.  Ilutehinaon.  12  P.  R.  107; 
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««;;,;"  Th-JT,,;' ■:'  tt'-^^  ",'■*■  - '"""  "^1-  ■•'■■"''",. . 

.1..  .'  '      '•'"I'l")"'      «l"ii»,    niki».n.linlly   .,(    il.,.  ...i,,., 

sr^,7.-iir,trSS;£ir;r,: 

W,  Bll..,  V    W.Hloi..  !■  Ki.  .10:  Slf-man  v.  l)orp.lt   2  II   i  r   (lli^ 

mZ:Jm.""  7""'"'  "Tu  "  '■  '"  ""  "npll-.ion  .o  ml":^ 
""Iff  1.  nmlpr.  00  I'll.  542;  „»  !(tr..,id.  BOB.  870.  Tl.p  rornlnn  nf  n 
mlTir;'   """"[^    •■"'"«■   "■■"P'"™-"    1"    .(  -   n,.i,.,    "    „r    ,'„' 

In  thp  New  Bninawirk  Art.  4n  Vio   r   17   ■   t-i   fi.»  -.„-i  •• 

rM"r.'  i-'j^,'..""'"  •^»'"■'  "•'■-  "•«  *pu.;r;,i  „;z:.r 
rt""',L*ors'N."rR.  m"" '"  """"'■  "'■"  •" ""  "™"'"- 

hp'e  ,hm    ,  i"  "■      ;   """I'l  "»*  >><■  npcomrj.  under  tlili,  ,„,!„„  ,b„, 
trifre  Bhoulil   be  any  ,Upi,latcd  aiim     n    order  to  mnstitutp  n  d.h.  (nr 

ln«    »0.>ld  imply  a   contract  to  pay    for  it.  nnlew  It  a,,neared  that  it 
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was  given  sratuitously,  and  not  with  the  intention  of  being  charged 
for.  .       . 

A  "  lodger,"  generally  speaking,  "  is  a  person  whose  occupation  is 
part  of  a  house,  and  subordinite  to,  and  in  some  degree  under  the 
control  of  a  landlord  or  his  representative,  who  either  resides  In  or 
retains  the  possession  of  or  dominion  over  the  house  generally,  or  over 
the  outer  door,  and  under  such  circumstances  that  the  possession  of 
any  parUcular  part  of  the  house  held  by  the  lodger  does  not  prevent 
the  house  being  in  the  possession  of  the  landlord."  It  is  always  im- 
portant in  determining  whether  a  man  is  a  lodger  to  see  whetlier  the 
owner  of  the  bouse  retains  bis  character  of  master  of  the  house,  and 
whether  be  occupies  a  part  of  it  by  himself  or  liis  servant,  and  at  the 
same  time  reUlns  the  general  control  and  dominion  over  the  whole 
house,  and  this  he  may  do,  though  he  do  not  personally  reside  on  the 
promises:"  per  BoviU,  C.J.,  Thompson  v.  Ward,  L.  R.  6  C.  P.  dOO. 
361;  sec  also  Phillips  v.  Uenson.  3  C.  P.  D.  20;  Ness  v.  Stephenson, 
9  Q.  B.  D.  245;  Morton  v.  Palmer,  51  L.  J.  Q.  B.  7 ;  Henwood  v. 
Bone,  13  Q.  B.  D.  170. 

The  section  applies  to  any  one  who  boards  or  lodges  another  for 
reward,  as  welt  as  (o  the  assignee  of  the  debt  contracted  therefor. 

la  the  Opinion  of  the  Jtiilio.— Thin  means  "  according  to  the 
Judgment  of  the  judge:"  Omerod  v.  Todmorden  Co.,  8  Q.  B.  D.eOi; 
see  also  R.  v.  London  (Bishop),  24  Q.  B.  D.  213;  Julius  v.  Oxford 
(Bishop),  5  App.  0ns.  214.  "  Where,  as  in  a  multitude  of  Acts,  some- 
thing is  left  to  be  done  according  to  the  discretion  of  justices  or  other 
authorities  on  whom  the  power  of  doing  it  is  conferred,  the  discretion 
must  be  cxereised  honestly  and  in  the  spirit  of  the  Act,  otherwise  the 
act  done  would  not  fall  within  the  statute.  'According  to  his  dis- 
cretion ■  means,  it  Is  said,  according  to  the  rules  of  reason  and  justice, 
not  private  opinion;  according  to  law,  and  not  humor;  it  Is  not  to  be 
arbitrary,  vague  and  fanciful,  but  legal  and  regular.  And  It  must  be 
•xercised  within  the  limits  to  which  an  honest  man.  competent  to  the 
discharge  of  his  office,  ought  to  confine  himself,  that  Is,  within  the 
limits,  and  for  the  objects  intended  by  the  legislature."  "When  the 
discretion  has  been  eierclsed  upon  an  erroneous  pnnclple  or  upon  a 
misapprehension  of  the  facts,  there  has  been  no  real  exercise  of  Judicinl 
discretion :"  Gates  v.  Seagram,  19  O.  L.  R.  p.  226.  See  also  Macbeth 
V.  Ashley,  L.  B.  2  Scotch  App.  352,  per  Cairns,  L.C.;  Julius  v-  OifoH 
(Bishop),  5  App.  Cas.  214;  R.  v.  Marylebone,  O.  C.  34  Sol.  J.  4.p9; 
and  other  cases  cited  in  note  on  the  word  "  may  "  and  other  enabling 
words,  ante. 

Kooesasrr  »op  tho  Sopport,  eto.,  of  the  Dobtop's  rmmllT.— 

The  judge  by  such  evidence  as  may  be  brought  before  him  or  as  he 
may  require,  will  have  to  determine  whether  under  the  circumstances 
the  »25  is  "necessary"  or  not.  The  language  used  is  of  that  class 
which  it  is  unnecessary  to  define ;  its  construction  depending  upon  the 
pnrtlpular  circumstances  of  each  particular  case.  See  Johnson  v. 
Crook  12  Cb.  D.  639 ;  Webster  v.  Overseers  of  Ashton-under-Lyne.  L. 
R  8  C  P.  281.  306;  Gladstone  v.  Padwiok,  L.  R.  6  Ex.  203;  He 
nuke  of  Newcastle,  L.  R.  8  Ea.  700:  Hatton  v.  Haywood,  L.  R.  " 
Ch.  220;  Whimsell  v.  OIITard.  3  O.  R.  ). 

It  Is  submitted  that  n  broad  and  liberal  interpretation  should  be 
given  to  the  language  used.  Tho  word  "support"  Is  defined  as.  to 
furnish  with  the  means  of  living,  as  a  family;  to  provide  for,  to  moiii- 
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tain,  to  supply  "  ;   and  "  maintenance  "  means,  "  supply  of  tlip  necof>  Bm.  146. 
sarlea  of  life,  sustenance,  lubaiatence,  livrliliood,  support:"  Worcester. 

Education  is  included  in  the  phrase  *'  mnintenonee  and  support," 
as  applied  to  children :  Re  Breed,  1  Ch.  D.  220.  It  may,  therefore,  be 
stated,  iu  a  general  way,  that  in  determininK  whether  the  exemption  is 
"  necessary "  or  not,  the  health  of  the  debtor,  his  age  and  ability  to 
work,  the  number  of  his  family,  their  age  and  sex  and  state  of  health, 
and  also  their  ability  to  work,  whether  they  or  the  debtor  have  employ- 
ment, and  other  circumstances  may  be  fit  subject  of  enquiry ;  and  if  the 
$25  should  be  considered  by  the  Judge,  lu  view  of  alt  the  circumstances 
of  the  case,  to  be  necessary  for  the  purpose  of  obtaining  the  necessaries 
of  life  and  sustaining  in  an  ordinary  way  the  debtor's  family,  the 
exemption  should  be  allowed. 

The  word  "  family  "  might  here  mean  the  wife  and  ehildren  only  of 
the  debtor;  but  it  is  submitted  that  the  construction  to  be  given  to  it 
should  not  be  of  so  restricted  a  character.  The  word  has  a  variety  of 
meanings  and  is  controlled  by  the  context.  Tlie  primary  legal  meaning 
is  "children:"  per  Jessel,  M.R.,  Pigg  v.  Clarke,  3  Ch.  D.  074.  In 
popular  acceptance,  it  includes  parents,  children,  servants  and  oil  those 
whose  domicile  or  home  is  in  the  same  house,  and  under  the  same 
management  or  head :  Cheshire  v.  Burlington,  31  Conn.  329.  In  its 
more  ordinary  acceptance,  it  signifies  all  the  relatives  who  descend  from 
a  common  root ;  in  its  most  extensive  scope,  all  the  persons  who  live 
-"uder  the  authority  of  another:  Galligar  v.  Payne.  34  La.  An.  1058: 
to.  1  another  and  more  comprehensive  definition  is,  "  a  number  of  per- 
sons who  live  in  one  house  ond  under  one  management  or  head  " ;  Poor 
V.  Hudson  Ins.  Co.,  2  Fed.  R.  438.  And  a  mother  and  sister  were 
held  to  constitute  a  "  family  "  within  the  exemption  of  earnings  clause 
in  a  statute  of  the  State  of  Kansas :  Sevmonr  v.  Cooper,  20  Kansas, 
539. 

Unmarried  Parson. — The  effect  of  the  section  in  its  present 
form  is,  that  in  the  case  of  an  ordinary  debt,  the  exemption  does  not 
apply  to  an  unmarried  person  having  no  family  dependent  on  him  for 
support,  the  amount  coming  to  him,  no  matter  hoW  small,  being  gar- 
nisbable.  In  the  case  of  a  debt  contracted  for  board  or  lodging,  there 
will  be  no  exemption  in  any  case  if,  "  in  the  opinion  of  the  judge,  the 
exemption  of  $25  is  not  necessary  for  the  support  and  maintenance  of  the 
debtor's  family."  In  the  case  of  a  married  person,  having  a  family 
depending  on  him  for  support,  if  the  debt  is  contracted  for  anything 
except  for    "  board  or  lodging,"  the  exemption  applies. 

Onns  of  Proof. — Where  an  exen^itton  from  gnrnishment  is 
claimed  under  the  provisions  of  the  Wages  Act.  ante,  it  is  necessary 
for  the  primary  debtor  to  establish  the  fact  of  such  exemption ;  but  If  the 
affidavit  is  not  filed  or  memorandum  endorsed  upon  or  annexed  to  the 
summons  as  required  by  section  147.  the  debt  is  deemrd  not  to  have 
been  incurred  for  board  or  lodjring  or  the  debtor  may  be  deomod  by 
the  garnishee  to  have  n  family  depending  on  him  for  support. 

Ordinarily  the  rule  would  be  that  the  debtor  would  have  made  out 
a  prima  facie  case  on  bringing  himself  within  these  provisions,  by 
showing  that  the  debt  garnished  was  for  wages  or  salary,  and  that  he 
was  married  or.  if  unmarrietl,  that  he  had  a  family  depending  on  him 
for  support,  and  the  onus  of  proof  would  then  have  been  shifted  to  the 
primary  creditor  to  prove  the  focts  under  this  section. 
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Sm.  147.  Evidence   of  repate  extending  over  a  considerabte  time  that    the 

debtor  was  known  ub  a  married  man  and  had  been  keepinf  house 
apparently  as  a  married  man  with  wife  and  children,  whom  he  sup- 
ported as  such,  ia  sufficient  proof  to  eatabliah  the  exemption  of  the 
waitPS  from  attachment:  Be  Rochon  v.  Wellington,  5  O.L,  R,  102. 


MemoraU' 
duni  (in 
Kamishee 
Bummona 
whf  re  dttbt 
attachtnl  IB 
fur  wiigea. 


ned  per- 
mns. 


147. — (1)  In  all  cases  under  the  provisions  of  sections  151 
and  155,  where  the  debt  sought  to  be  garnislied  is  for  wages  or 
salary,  there  shall  be  filed  with  the  clerk  an  affidavit  showing 
the  residence  of  the  primary  debtor  and  the  nature  of  his  occu- 
pation in  the  service  of  the  garnishee  at  the  time  of  the  issuing 
of  the  summons  (if  then  in  such  service),  and  stating  whether 
the  debt  alleged  or  adjudged  to  be  due  by  the  primary  debtor 
to  the  primary  creditor  was  or  was  not  incurred  for  board  or 
lodging,  and  there  shall  also  be  endorsed  upon  or  annexed  to  the 
summons  served  on  the  gamiihee  a  memorandum  to  the  like 
effect,  and  in  the  absence  of  such  aflfidavit  or  memorandum  the 
debt  may  be  deemed  by  the  garnishee  not  to  have  been  incurred 
for  board  or  lodging. 

Material  (3)  If  the  primary  debtor  is  alleged  to  be  an  unmarried 

debts  due  pcrson,  having  no  family  depending  on  him  for  support,  a 
^J"^"'  statement  to  that  effect,  verified  by  affidavit,  shall  be  filed 
with  the  clerk  and  the  statement  shall  also  be  endorsed  upon  or 
annexed  to  the  summons  served  on  the  garnishee;  and  in  the 
absence  of  such  affidavit  or  statement,  such  person  may  be 
deemed  by  the  garnishee  to  have  a  family  depending  on  him  for 
support.     10  Edw.  VII.  c.  32,  s.  147. 

Mnnoraadmai  sb  ftummoma. — For  form  of  memorandum  re- 
quired under  this  section,  see  Form  at  the  end  of  Form  46. 

The  section  was  orifrinally  intended,  no  doubt,  for  the  protection 
and  relief  of  railway  and  other  corporations  and  large  employers  of 
labor  who,  prior  to  these  prorlsions,  were  obliged  to  await  the  result 
of  the  trial  before  paying  the  amount  due  by  them.  As  now  framed. 
these  provisions  will  be  found  to  be  a  great  convenience  to  all  classes 
of  persons  who  are  unfortunate  enough  to  be  made  parties  to  garnishee 
proceedings,  as  the  absence  of  the  memorandum  or  the  statement  re- 
quired by  this  section  will  permit  payment  of  the  exemption  of  |2f» 
without  waiting  for  the  decision  of  the  court. 

The  memorandum  required,  showing  the  residence  of  the  primary 
debtor  and  the  nature  of  his  occupation  in  the  service  of  the  gnrninhee, 
if  he  is  then  In  such  service,  and  whether  the  debt  alleged  to  be  due 
was  or  was  not  incurred  for  board  or  lodging,  must  be  set  forth  by 
affidavit  and  filed  with  the  Hrrk,  and  a  memorandum  to  the  like  cffrrt 
endorsed  upon  or  annexed  to  the  summons,  an  required  by  this  section. 
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Where  the  Creditor^  Claim  is  a  Judgment.  *"' '"' 

148.  After  judgment  has  been  recovercl,  application  mav  i,,   i, 
be  made  to  tbe  judge,  on  l«half  of  the  prima?y^reditor   on'riX 
aiBdavit  stating  when  the  judgment  was  recovered,  and  howK!^„r 
much  thereo    remains  unsatisfied,  and  that  the  de;o„ent  taV 
reason  to  believe,  and  does  believe,  that  some  one  or  more 
persons  (naming  them,  or  stating  that  he  is  unable  to  name 

nrn^lT/"' /'"■'''  '*.'"*""  ""^  ''  '"  "'  '■"l'''"«l  t"  the 
primaiy  debtor,  for  an  order  that  all  debts  owing  or  accruing. 

to  the  primaiy  debtor  be  attached  to  satisfy  the  j.ulgment;  and" 
the  order  may  be  made  in  the  prescribed  form.  10  Edw  VII 
c.  3«,  a.  148. 

belief  thaf  «    J^L   t  '  A        I         i  T'"  **  observed  that  the  deponent's 
AC   ftT  r™  J.    ''"''1*  suffielent:    see    Vinall    v.    nePaMT   18n*> 

A.  L/.  80;  Coren  v.  Barne,  22  Q.  B   D  24ft      n.l^  n,.i„\«i  r         . 

croundx  nf  hoiiaf  t^^  u     _j        7    ^T*  "•"■  ""'*'  '•*  requires  tlic 

attaTtS'  rtebJ   wiZ^i''  7*"'  "   ""'""^  '"  "'"  '""l""™'  <"'«<«••  »" 
thTextent  tr^'hir^^r  .    ,       """f""'  '°  ""  '"""■  "'  »  rammon.   to 
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Uc.ll>.  In  tbe  ilivlnioii  court,  only  debts  o«ing  by  piraons    (or    corporn- 

tlonn:  suction  IM;  H.S.O.  1014,  c.  1,  «.  20  («)  who  either  reside,  or 
carry  on  business,  in  Ontario,  are  subject  to  gnrnishee  prnceedinf  s : 
see  ss.  03  (8),  148,  151,  153,  100;  Wilson  v.  Postle,  2  O.  L.  B.  203. 
Thera  is  no  provision  iu  the  Division  Court  Act  or  Rules  simllur  to 
Con.  R.  600  (b)— formerly  Con.  R.  Oil  (2)— under  which  a  garnishee 
order  may  be  made  in  the  Supreme  Court  of  Ontario,  if  the  debt  owing 
by  the  garnishee  to  the  primary  debtor  is  one  which  the  primary  debtor 
might  himself  sue  for,  even  when  the  garnishee  neither  resides  nor 
carries  on  business  in  Ontario;  see  McMulllln  v.  Traders'  Bank  ot 
Canada,  26  O.  L.  B.  1. 

A  banlc  authorized  by  Parliament  to  do  business  in  Ontario, 
nlthough  its  head  office  be  out  ot  Ontario,  is  deemed  potentially  nnd 
actuaiij  to  be  within  the  jurisdiction  of  Ontario  for  the  purposes  of 
the  law,  as  well  as  for  the  transaction  of  business :  The  Bank  Act, 
R.S.C.  c.  20,  s,  76;  County  of  Wentworth  v.  Smdth,  15  P.  B.  372. 

Non-residents  may  be  garnished  provided  they  carry  on  business  in 
Ontario  through  an  agent  who  has  an  office  as  auch  therein:  see  notes 
to  sections  80,  03  (8),  140,  103.  .So  a  foreign  insurance  company, 
having  a  Ir  -it  agent  in  Ontario  who  merely  receives  and  forwards  in- 
surance aPiiiations.  carries  on  business  in  Ontario  and  may  be  gar- 
nished, an'  ■  vice  on  such  agent  is  sufficient:  Simpson  T.  Chase,  14 
P.  R.  280.  Section  03  (8)  allows  garnisliee  proceedings  against  a 
partnership  firm  carrying  on  business  in  Ontario,  although  some  mem- 
bers of  the  firm  reside  out  of  Ontario,  provided  some  person  who  has 
the  control  or  management  of  the  firm's  business,  or  a  member  of  the 
firm,  within  Ontario,  is  served  with  the  attaching  order. 

Under  the  English  Con.  Rules,  it  was  held  that  the  granting  of  a 
garnishee  order  was  discretionary,  and  that  a  debt  owing  from  a  foreign 
corporation,  though  doing  business  in  England,  should  not  be  garnished 
where  the  order  might  not  legally  discharge  the  garnishee  from  the 
debt:  Slartin  v.  Nndel,  1006.  2  K.  B.  2« ;  but  see  McMnlkin  v.  Traders' 
Bank  of  Canada,  20  O.  L.  R.  1. 

Form  of  affidavit  for  attaching  order.  No.  47 :  form  of  order,  No. 
48  (a). 

Service  149.  The  Service  of  the  order  on  a  garni  nee  sh.ill  have  the 

i''"ir'll'"  "^"^^  (subject  to  tlie  riglits  of  other  perfons),  of  attacliing 
debt." etc.  and  binding  in  liis  hands  all  debts  then  owing  or  accruing  from 

him  to  the  primary  debtor,  or  sufficient  thereof  to  satisfy  tlie 
Garnishee  claim  of  the  primary  creditor,  and  payr  »nt  by  the  garnishee 
may  pay  in  j„(„  ^.(,^^4  g{  41,5  debt  80  attached  to  the  extent  to  whidi  tiie 
dlXw-  judgment  is  unsatisfied,  shall  be  to  that  extent  a  discharge  of 

such  debt.     10  Edw.  VII.  c.  33,  s.  149. 

The  8«rTtoe.— Tile  service  of  a  garnishee  order  is  regulnted  liy 
sections  liJ2  and  1,'>,1-  The  service  should,  if  possible,  be  personal;  or 
at  least  it  should  be  shown  that  the  order  came  to  the  knowledge  of 
the  garnishee :  Ward  V,  Vance,  3  P.  R.  130 :  Mason  v.  Moggernlge.  18 
C  B  842 ;  Newman  v.  Rook,  4  C.  B.  N.  S.  434 ;  or  that  reasonable 
attempts  have  been  made  and  proved  fruitless,  and  the  judge  has  dis- 
pensed with  personal  service;  Tomlinson  v.  Goatiy.  L.  R.  1  C.  P.  -30. 
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An  to  subtttitutioual  service,  oee  notes   to  Hoctiniia  88,  8!t,  uiiu  iilso  to  8*c.  149. 
Kcctioiis  14«,    148  antl  153. 

fjcrvice  on  the  locul  agent  of  a  foreign  iiiHnnnict-  compnny  wlio 
lincl  power  merely  to  receive  and  trnnsmit  applicutiunH  wnx  lielu  ii  gro^\ 
service:  Simpson  v.    Clinse,  14  I*.  K.  1!80;  itec  section  IS^t. 

WamlBc  to  be  Endorsed  on  Order. — The  giiriiishce  must  be 
warned  upon  every  uttucliing  order  und  garnisliee  duuimuns  not  to 
pay  the  debt  to  the  primary  debtor;  and  a  warning  (Form  at  foot  of 
Form  46)    must  be  subjoined  to  tlie  attaching  order. 

Effect  of  Serrloe  of  Order. — It  is  the  service  on  the  garnishee 
which  is  effectual.  Until  the  order  is  served  it  has  no  efiicacy :  Re 
General  Horticultunu  Co.,  A'j  parte  Whitehouse.  32  Ch.  D.  512:  Tate 
V.  City  of  Toronto,  3  P.  R.  181:  and  where  a  garnishee  was  advised 
by  telegram  that  tlii-  "^oney  had  been  garnished,  but  paid  the  money 
nevertheless  to  the  J'litor  before  service,  it  was  held  that  the  debt 
was   not  attached :   O'Dono'an   v.  Dillon,  24   I-.    U.    Ir.  442. 

An  attaching  order  binds  only  such  debts  as  the  debtor  can  lian- 
estly  deal  with  without  affecting  the  rights  of  the  other  parties:  Parker 
V.  Mcllwain,  IT  P.  U.  84;  and  a  prior  equitable  assignment  will  have 
priority  over  the  attaching  order:  Ex  parte  Whitehouse,  32  Cli.  I>. 
fil2.  It  binds  "  all  debts  then  owing  or  accruing  "  from  the  garnishee 
to  the  primary  debtor.  It  is  to  be  observed  that  nothing  is  bound  hut 
n  "  debt."  Should  there  b«(  merely  a  contingent  liability  or  a  claim 
sounding  in  damages  it  would  not  be  bound  or  affected  by  the  order. 
Care  should,  therefore,  be  taken  by  the  garnishee,  that  he  pays  noth- 
ing but  a  debt.  Where  a  garnishee  was  subject  to  a  liability  for  un- 
liquidated damages,  and  allowed  a  garnishee  order  absolute  to  be  made 
by  ilefault  against  him,  and  afterwanls  the  claim  bi'canie  liquidatnl  by 
an  award,  and  the  money  was  then  claimed  under  a  prior  assignment 
by  third  parties,  it  was  held  that  the  garnishee  had  no  right  to  inter- 
plead, and  that  he  merely  had  himself  to  blame  in  not  appearing  and 
showing  to  the  court  that  there  was  no  attncliable  debt  due :  Randall 
Lithgow,  12  Q.  B.  T>.  S25.  And  where  a  garnishee  had  notice  of  an 
assignment  of  a  debt  due  by  liim  for  rent  and  allowed  the  attaching 
order  to  be  made,  and  afterwards  paid  the  rent  as  required  by  the  order, 
he  was  lield  liable  to  pay  the  same  again  to  the  assignee:  Foulds  v. 
Chambers,  11  Man.  L.  R.  300. 

Sec  anie  as  to  what  are  garnishable  debts. 

Vntil  an  order  to  pay  is  obtained,  the  primary  debtor  haa  the 
right  to  enforce  all  his  remedies  against  the  garnishee.  If,  therefore, 
the  debtor  has  a  jndcment  and  execution,  the  garnishee  should  pay 
the  amount  to  the  sheriff  advising  him  at  the  same  time  of  the  exist- 
ence of  the  attaching  order:  fienge  v.  Freeman.  14  P.  R.  3.10.  This 
is  equivalent  to  payment  into  court,  inasmuch  as  the  payment  is  to 
Jin  officer  of  the  court,  in  trust  for  the  proper  person:  Turnbull  v. 
Robertson,  38  L.  T.  380.  After  a  garnishee  order  absolute,  an  execu- 
tion against  the  garnishee  issued  by  the  primary  debtor  would  he 
stayed :  Re  Connan,  Ex  parte  Hyde.  20  Q.  B.  T>.  000. 

It  is  nvXt  to  be  observed  that  alt  debts  are  attached.  Where  a 
debtor  had  £0.800  on  deposit  with  the  garnishees,  and  an  attachioz 
order  was  made  to  satisfy  a  judgment  of  £0.000.  it  was  held  that 
under  the  terms  of  the  onler.  the  garnishe-  was  justified  in  refusing 
to  pay  checks  for  the  balauce  over  £f'».000:  Rogers  v.  Whitelev.  23  Q. 
R.    I).    2.?0:    18(»2   A.    C.    118.       An    order    might   be    made,    however. 
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restrictius  the  attacbmeot  to  sucb  amount  on  will  untinfy  the  judff- 
ment  debt,  but  care  must  be  taken  that  no  part  is  released,  unleM  it 
ia  clear  that  the  whole  amuunt  due  by  the  ganiiehee  ii  the  beneficial 
property  of  the  Judgment  debtor;  lb.;  hut  the  order  does  not  prevent 
u  valid  asaignment  by  the  debtor  of  any  sur:)lus  of  the  debt  beyond 
what  In  sufficient  to  satisfy  the  claim  of  the  attaching  credit.ir:  Yates 
V.  Terry,  11M)2,  1  K.  B.  527. 

Under  The  Creditora  Relief  Act,  R.S.O.  1014.  c.  81,  s.  5  (1)  "a 
creditor  who  attaches  a  debt  shall  be  deemed  to  do  so  for  the  bcnc6t  of 
all  creditors  of  his  debtor  as  well  aa  for  himself":  subsection  <3). 
This  section  shall  not  apply  to  debts  attached  by  proceedings  in  a 
division  court  unless  before  the  amount  recovered  by  the  garnishee 
proceedings  Is  actually  received  by  the  creditor  an  execution  against 
the  propiTty  of  the  debtor  is  placnl  in  the  hands  of  the  sheriff  of  such 
county. 

Hub-section  (5),  "Where  money  which  a  sheriff  is  eutltlwl  to 
receive  under  the  provisions  of  this  section  is  pnid  into  a  division 
court,  the  sheriff  shall  be  entitled  to  demand  and  receive  the  same 
from  the  clerk  of  such  court  for  ^he  purpose  of  distributing  it  under  the 
provisions  of  this  Act." 

The  garnishee  should  not  pay  any  amount  to  the  judgment  debtor 
until  after  the  summons  to  be  issued  under  section  ISO  has  been  dis- 
posed of,  and  judgment  given  ordering  payment  by  the  garnishee : 
Turner  v.  Jones,  1  H.  &  N.  878;  Sykes  v.  Brockvllle  &  Ottawa  Ry. 
Co..  22  U.  C,  R.  459;  Tate  v.  Corp.  of  Toronto,  10  U.  C.  L.  J.  at 
p.  fl7. 

Section  140  provides  that  the  garnishee  may  discharge  himself  from 
all  liability  by  paying  the  money  into  court  to  the  extent  of  the  un- 
satistied  judgment. 

Payment  into  court  will  be  an  effectual  dischorgc  of  the  garnishee 
if  the  amount  due  by  him  was  an  attachable  debt,  and  the  court  had 
jurisdiction :  Culverhouse  v.  WIckens,  L.  R.  3  C.  P.  205 :  Mayor  of 
London  v.  Cox,  L.  R.  2  H.  L.,  nt  pp.  261.  262,  and  even  if  the  court 
has  no  jurisdiction,  if  the  garnishee  without  collusion  and  in  ignorance 
of  the  want  of  jurisdiction,  pays  under  compulsion  of  the  attachment, 
be  will  be  protecteil :  Banks  v.  Self,  5  Taunt.  234 ;  Harrington  v.  Mc- 
Morris,  5  Taunt.  228,  Westoby  v.  I>ay,  2  E.  &  B.  605;  W<  od  v. 
Dunn,  L.  R.  1  Q.  B.  77 ;  L.  R.  2  Q.  B.  73.  But  where  money  h*'- 
longing  to  a  person  was  paid  into  court  on  proceedings  against  another 
person  of  tlie  same  name  as  the  person  entitled  thereto,  and  afterwards 
paid  out  to  him  on  an  order  of  the  court,  it  was  held  that  the  proceedings 
did  not  protect  the  garnishee  against  the  claim  of  the  person  rightfully 
entitled  to  the  moneys:  Andrews  v,  Canadian  M.  L.  &  Inv,  Co.,  21) 
O.  R.  .165.  The  effect  of  binding  all  debts  in  the  hands  of  the  gar- 
nishee, ia  to  give  the  primary  creditor  the  security  of  the  garnishee  to 
the  extent  of  its  indebtedness.  Indeed,  it  was  once  said  that :  "  The 
moment  the  order  of  attachment  is  served  upon  the  garnishee,  the 
property  in  the  debt  due  from  him  is  absolutely  transferred  from  tlir; 
judgment  debtor  to  the  judgment  creditor:"  per  James.  L.J.,  Ex  parte 
Joflclyne.  Re  Watt,  H  Ch.  D.  327,  at  p.  330:  Emunuel  v.  Bridger.  L.  R. 
n  Q.  n.  200;  Low  V.  Blackmore,  L.  R.  10  Q.  B.  485;  out  this  was 
but  u  colloquial  expression,  and  meant  nothing  more  than  thnt  tli<' 
debt  was  bound :  per  Brett,  L.J.,  Chatterton  v.  Watney.  17  Ch.  P. 
261 :  and  sec  per  Cotton,  L.J.,  and  Jessel,  M.R.,  "  the  order  docs  nut 
transfer  tb**  debt:"  Jh.  262;  and  it  in  now  clear  that  n  BV^Inhee  ord.T 
does  not  transfer  the  debt:  Re  Combined  Weighing  &  Ad.  M.  Co..  4^ 
Ch.  IX  00 ;  Wood  v.  Joselin.  18  A.  R.  60 ;  Re  Thompson.  17  P.  R.  100. 
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dir.«io?"'„ta';rB2  r'"' '"°'"""  "■ """'"" "•  ""■ '"'"  ">"«■"•• 

Until  "Ju.ljnirat-  , pr  ,.  13J,  i,  „btuiiie.l  „»„i„.t  the  larnUliec 

the  primary  „..,li,,,r  L„l,l,,,„  j,,,|,„,.,,,t  „,„|„«  |,i„"  After  .uS'S 

nent      1,  obtoitied.  the  urtaary  er t..r  >,  entitl,-,!  t<,  hiive  a  j,„l, ,,« 

■nmmui,.  i..ue.  ,„,,■„«  the  .arnishee :  .mlon  100,  .,ib-,™tloi.  2(h)  ( i  • 
Co.a„  V  CartiU  a;  L.  T.  431;  the  eontrarj-  deoi.lon.  ,„  KVllaL.  V 
Lovlaon    23  OR.  40:1;  21  A.  B,  802;  and  He  Dowler  .' V°t"  a 

.«"ot«'to°r.nU"  "'■"  "'  ""  "'"""  »■""""'  °'  ■«""  i«>^ 

hetwln"  P"""?' "«"  '"  {["'"I'tment  ore  purely  eollnternl  to  the  notion 

right  of  the  pritnory  ered.tor  to  enforee  hi.  claim  in  the  main  proceed- 

i  1.       f  '"1'  I""  '^''"''"'  "■""  ""■  >'<■'«  in   "»  l'»n>l«  "f  the  tar- 

niahee  drop.  With  it  The  primary  creditor  never  Veome.  a  cmlitor 
of  he  ,arni.h.e  The  ,arni.hee  continue,  to  be  a  debtor  to  hTrn 
cre,l,tor  until  ho  ha,  paid  into  c-,nrt.  or  ,0  the  attachin,  erjdi°"r° 
after  onler  bo  to  pay,  or  a  levy  of  the  amount  ha.  been  made  of  hi. 
property,  when  he  cean»  to  be  a  debtor  to  the  amount  paid  or  levied- 
W  anlrope   v.    t  anadian    I'neitic  Hy.   Co.,  7  O.   R    321  ■    Re  Comb  ne.1 

I?'.^  K  J"?*?'"  "editor',  ritht  a(ain.t  tlie  ,.rni.hee  would  be 
defeated  by  a  d  »harn  in  insolvency,  in  the  .ame  manner  a.  that  of 
an  ordinary  erwlitor:  Kent  v.  Tompkiiwon,  L.  R.  2  C  P  502  Ina. 
much  a.  the  primary  creditor  never  becomes  a  creditor  of  the  jlirnl.hec 
the  amount  payable  by  the  ,arni.hee  to  him  cannot  be  pirnlahed  for 
a  debt  due  by  the  primary  creditor:  Cooper  v.  Lawnon,  6  T.  L  R  34 
Althoujh  the  onler  of  attachment  create,  no  debt  as  between  the 
primary  creditor  and  farnishee:  Ke  Combine<l  Wei|[hin»  &  Ad  In  Co 
»«pra     It   »ema  that   it  gives   the  primary  creditor  a   right   of  action 

1899  2  Q    B.    128.      Th  right,  of  the  primary  creditor  as  against  an 
«.slgm-e  for  tte  beneSt  of  creditor,,  a  .herilt  claiming  under  an  order 
mLl,    f  ."r     ''^""^«^Th-  f^reditor.  Relief  Act,  and  the  holder,  of 
mechanic   lien,  will  be  found  considered  in  the  note,  to  section  162. 
If  there  are  Mveral  attaching  orders,  they  rank  in  the  order  of 

:*mon,  13  C.  P.  634:  hut  only  to  the  extent  of  the  debt  due  at  time 
of  service:  Parker  v.  Howe,  12  P.  R.  353.  If  a  claim  i.  entered  in 
the  wrong  court,  and  1,  not  tran.ferrnl  until  a  valid  garnlahment 
»uramon.  ha.  been  usued  from  that  court,  the  latter  will  retain 
Iirionty :  Sewrey  v.  Burk.  Iti  C.  L.  T.  .?22. 

The  order  doe,  not  give  any  right  to  the  securities  for  the  debt 
and  where  a  mortgagee  of  leasehold  property  was  a  judgment  debtor 
and  a  garnishee  order  wa,  served  on  the  mortgagor,  it  was  held  that 
the  judgment  erwlitor  had  no  interest  in  the  land  and  was  not  entitled 
to  a  surplus  in  the  hands  of  a  prior  mortgagee,  after  a  sale  of  the 
mortgaged  premises:   Chatterton   v.  Watney,   1«  Ch.   D.  ,178;   17  Ch. 

150.  Payment  liy  tlie  garnishee  after  fervice  on  him  of  the  Payment 
■irder,  otherwise  than  into  f'niirt,  e.xoept  hy  leave  of  the  .Tiitlce,  ';'■*">' '"" 
shall,  to  the  extent  of  the  primary  creditor's  claim  and  costs  Iwlmlltor 

-  ^     „.  '       will. 
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1. 160.  void ;  and  the  garnishee  shall  be  liable  to  pay  the  eame  again, 
to  the  extent  of  the  primary  creditor's  claim,  unless  the  Judge 
otherwise  orders.     10  Kdw.  VII.  c.  32,  s.  150. 

TftyaiVBt. — The  farniihi>i>  ahould  not  make  btiy  pnyment.  except 
into  court,  until  o/tcr  the  summonn  mentioned  In  section  151  hn»  been 
hoard  and  an  onler  for  payment  mode;  nee  enseii  cited  in  notei  to 
section  149.  If  Uie  ■ervice  of  the  order  i»  not  fowl,  the  lamiihec 
could,  probably,  pay  ovi-r  the  nioiipy  to  the  primarj-  debtor  with  im- 
punity :  Cooper  V.  Ilravne.  3  H.  N.  972,  Am.  ed.  So  also  if  there 
wafl  no  attachable  debt:  Randall  m  Lithiow.  12  Q.  B.  D.  C25:  Stuart 
V.  Orough.  IB  A.  R.  299. 

AttaehlBc  aad  Blndlac. — No  payment  made  tn  the  primary 
creditor  before  judgment  flvpii  asainat  the  primary  debtor  will  dis- 
charge the  garnishee  from  hin  liability  unless  an  order  for  such  pay- 
ment has  been  first  obtained  from  the  judge.  When  the  judge  fully 
decides,  the  matter  in  at  an  end.  unlesii  Judgment  Is  given  against  the 
garnishee:  sec  Belhouse  v.  Mellor.  tf  H.  &  N.  110.  Should  the  judge 
adjourn  the  caRe,  the  garnishment  would  still  hold.  .Tndgment  against 
the  primary  debtor  and  grtrninhee  may  be  given  at  different  times,  but 
there  must  be  n  judutnent  against  the  primary  debtor  before  anything 
can  be  awarded  against  the  garnishee:  see  notes  to  sections  146.  149. 

Parmamt  *»to  Court. — See  notes  to  section  149.  Tlie  safer 
course  is  to  pay  the  money  into  court;  Sykes  v.  Brockville  &  O.  Ry. 
Co..  22  V.  C.  B.  459 ;  Culverhouse  v.  Wickena,  L.  R.  3  C.  P.  295 .  but 
this  is  not  nn  absolute  protection,  if  the  amount  was  not  a  d«bt  at 
the  time  of  aervioe,  or  if  the  ctxirt  is  without  jurisdiction,  or  if  the 
debt  was  assigned  before  tbe  service:  see  notes  to  section  157. 

Pftrmamt  Told. — "  It  bas  been  said  that  when  a  statute  declares 
a  contract  void,  but  imposes  a  penalty  for  making  it.  it  is  not  voidable 
merely.  In  general,  however,  it  would  seem  that  where  an  enactment 
bas  relation  only  to  the  benefit  of  particular  persona,  the  word  '  void ' 
would  be  understood  as  '  voidablt  '  only  at  the  election  of  the  person 
for  whose  protection  the  enactment  was  made,  and  who  are  capable  of 
protecting  themselves,  but  that  where  it  relates  to  persons  not  capable 
of  protecting  themselves,  or  where  it  has  some  object  of  public  policy 
in  view  which  requires  strict  construction,  the  word  receives  its 
natural  full  force  and  effect:"  Maxwell  on  Statutes,  190;  Johnson  v. 
Martin,  19  A.  R.  692. 

UaleH  the  Jndce  OtherwUe  Order*.— This  the  judge  would 
probably  do  if  the  primary  creditor  had  by  h'l  words  or  acts,  assented 
to  the  payments  by  the  gan  .hee  to  any  other  than  himself  of  Ilic 
monevi  garnished:  Re  Jones.  Er  parte  Kelly^^  7  C.  P.  149;  Freeman 
V.  Cooke,  2  Ex.  (154:  Johnson  v.  Credit  Lyonais  Co.,  3  C.  P.  D.  p.  40: 
r>e  Busche  v.  Alt,  8  Ch.  D.  28fl;  Re  Bohia  &  San  Francisco  Ry.  Co,, 
L.  R.  3  Q.  B.  584,  and  that  class  of  cases. 

Payment  into  court  would  protect  the  garnisher  if  an  nttachnhip 
debt  existed  at  the  time  of  the  service  of  the  order:  Culverhouse  v. 
Wickens.  L.  R.  3  C.  P.  295:  see  remarks  of  Willes.  J.,  at  p.  297.  To 
discharge  the  garnishee  there  must  be  nn  attachable  debt  and  either 
payment  made   under  compulsion  of  law  or  execution  levied :  Sykes  v. 
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I*   J.  200;   McNnuihton  v.  Wcbater,  6  V.  «'.  L.  J.  17, 

Tlio  pujmBnt  to  the  crtditcr  mun  b.-  iimde  by  omipuralim  of  ln«- 
(.e.,  Mme  procw.  of  law  wlili-h  amount!  t.>  comi.ul.ioii.  And  tbii.  li 
IndUponMble  for  tbe  liid.mi.ity  of  tbo  ,«r.il.bee  aiul.  thcri-fore.  iii- 
m>p«iiiiable  In  onler  thiit  the  farnlibee  ibonJd  b«  bound;  Mnyor  of 
London  v  London  Joint  Stock  Bonk,  8  App.  C,i«.  41)0;  Stuort  v 
Court,  15  A,  B.  .105.  But  If  the  .ornl.hci.  p„y  the  n.on-.  Into 
court  and  a  low  it  to  bo  paid  out  to  the  »r.  ,,,  por..,n.  he  .111  not  be 
protected :   Andrews  v.  Canadian    M.  L.  &  Inv.  Co..  n»  o.  K.  SW. 

Money  paid  by  the  larnialiee  to  tlie  primary  debtor  eoulil  not  be 
recovered  baek  If  it  wan  paid  volontariiy,  unconditionally  and  with 
full  knowledse  and  recollection  of  the  attachinj  order;  Dilhl,'  v  Lon-lev 
2  Ea.t.  488;  Townaend  v    Croudy.  8  C.  11.  .V,  S.  477-   IVrry   v    \  .,' 

^'■J,y;''-  "i.?"-  *■"""■''■'  '*■"■  l^"-  '  McCormiek.  23  I'.' 6.  R. 
440,  Baldwin  v.  KlngMone,  IS  A,  R.  8.1,  Kl.  OS,  10().  1172  •  Stewart  v 
Ferfuaon,  .11   O.   R.  112. 

LUbla  to  F«jr  tli«  Sua.  A««U.-The  liability  of  the  inrniahee 
to  pay  the  claim  of  tlie  Judtment  creditor,  notwithstanding  the  inter- 
moliate  payment  to  the  judjaient  debtor,  is  but  the  logical  consequence 
of  the  attachment  which  effectually  binds  the  debt:  see  notes  to  sec- 
tion 140. 

m.  Wlietlier  an  attacliing  order  is  or  is  not  ir.aJe,  the  prim-  Primary 
iiry  creditor  may  cause  to  lie  issued  out  of  the  court  of  tlie'"^'*"' 
division  in  whicli  tlie  garnishee,  or  one  of  them,  if  there  bem™™.™,. 
joint  garnishees,  resides  or  carries  on  business,  a  summons  in  ''"'■ 
the  prescribed  form,  upon  or  annexed  to  wliich  shall  be  a  memor- 
andum shewing  the  names  of  the  parties  as  designated  in  the 
judgment,  the  date  when,  and  the  court  in  which,  it  was  recov- 
ered, and  the  amount  unsatisfied,  and  the  summons  shall  be 
returnable  either  at  any  ordinary  sittings  of  the  court,  or  at  such 
other  time  and  place,  to  be  named  therein,  as  the  .Judge  mav 
appoint.     10  Edw.  VII.  c.  39,  s.  l.-.l. 

Jalat  OaralakMS.— This  phrase  has  not  been  jud.cinlly  inter- 
preted in  any  reported  case.  It  is  probable  that  it  would  be  held  to 
extend  only  to  a  case  where  the  garnishees  were  jointly  liable.  Other- 
wise garnishees  from  all  corners  of  the  province  might  be  summoned 
to  c  distant  court  merely  because  the.v.  and  a  person  with  whom  they 
had   no  joint  Interest,  happened  to  have  a  common  creditor. 

„„  >Ml*«a  or  Carriaa  o>  BnsiiMaa — See  notes  to  sections  72  and 
8.1.  and  see  also  notes  to  sections  S7.  I."i2  and  15.S.  as  to  the  service 
of  the  summons.  If  the  garnishee  be  a  body  corporate,  not  having  its 
chief  place  of  business  within  Ontario,  having,  however,  an  agent  in 
the  province  who  has  an  office  (H  mieh  awnl.  it  is  provhied  by  section 
l.fl  that  such  agent  may  be  servi'd  ns  is  nearest  to  the  plaiv  where 
the  court  is  held. 

A  •uaiBioma — For  form  of  summons  when  creditor's  claim  is  a 
judgment,  see  Forms  4.  48. 
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OMirt  la  whl«k  It  wmm  IU«*t«w4.— If  the  Judgment  wai  rc- 
r<)Vi-ntl  In  a  iltvUlon  othir  thun  that  In  wliirh  tlic  garnlnhrc  nr  nne  of 
the  gariiUhvMi,  1(  there  he  Joint  gartiiHheeH.  "  midM  ur  carrlea  on 
bualMfiw,"  the  Judgmpnt  mimt  be  traniifernil  under  lectlon  IW: 
Rule  28. 

At  Small  Oth«p  Tlata  asd  FIam.— Tliiii  wouh)  allow  the  Jutlge 
tu  appoint  any  "  tltnc  and  place "  within  the  county  for  the  diiposal 
of  iurh  muttcra. 


158.  A  iijpy  of  tlie  Buuimuns  an<l  tueinorandum  shatl  be 
served  on  the  grtrnishee,  witliin  the  tiiiit'  and  in  the  manner  pro- 
vided for  the  rtTvice  ot  &  eununons  in  other  actions,  and  also  on 
the  primary  debtor,  unless  the  judge  otherwise  orders.  10  Edw. 
VII.  c.  3^,  8.  152. 

■arris*  of  Imaaaaaaa. — TIte  iiervire  on  the  garniahee  must  in  all 
eaiea  be  matie  at  leaat  ten  daya  b«Vorc  the  return  thereof,  and  the 
■ervice  on  the  primnry  debtor  ten  or  fifteen  days  (according  to  the 
pinces  of  residence  of  the  partiei)  before  the  return  thereof:  see  lec- 
tiona  H5.  87.  80  nnd  140,  and  notea  thereto.  Ah  the  prnceedinga  against 
a  ganiiKhee  lire  cfTectUHl  only  on  service,  it  in  wihmitte<l,  tliat  if  the 
garnishee  should  die  before  service,  the  debt  could  not  be  reached  with- 
out proceedings  against  his  representative :  Re  Easy,  Er  parte  Hill  v. 
Hymana.  10  Q.  B.  I).  538. 

If  the  amount  of  the  primary  debtor's  claim  exceeds  115,  the 
service  must  be  personal,  unless  the  Judge  otherwise  orders,  but  if  the 
claim  does  nut  exceed  IlIS.  the  service  may  be  iwrsonal,  or  on  his  wife. 
or  servant,  or  grown-up  inmate  of  the  dwelling-house  or  usual  place 
of  abofle,  or  businesa  of  the  penmn  to  be  served :  section  87.  nnd  the 
notes  to  that  section. 

The  primary  debtor  must  be  served  with  tbe  summons,  unless  the 
-  Judge  otherwise  orders :  section  153. 

The  Judge  may  order  substitutional  service,  or  by  advertisement 
or  otherwise:  section  88. 

Ualaaa  tke  Jtidc*  Oth«rwlae  Ordara. — Apart  from  the  require- 
ments of  section  152,  the  summons  should,  in  all  cases  be  served  on 
the  primnry  debtor:  Ferguson  v.  Carman,  20  U.  C.  R.  2(1:  Beuty  v. 
Hitckett.  14  I*.  R.  .105.  The  result  of  the  proceeding  must  be  to  incur 
costs,  and  no  Judgment  debtor  should  have  his  credits  reduced  or  his 
debts  increased  without  an  opportunity  of  being  heard :  McLean  r. 
Allen,  14  P.  R.  84,  At  common  v,  every  person  whose  rights  are 
to  be  affected  by  any  legal  procect  „  has  a  right  to  be  henrd :  Sfiix- 
well  on  Stats.  ,125:  Thorburn  v.  Barnes,  L.  R.  2  C.  P.  384 :  Re  Pol- 
lanl.  L.  R.  2  P.  C.  106.  The  debtor  should  know  of  the  proceedings, 
for  the  judgment  upon  which  they  were  founded  might  possibly  hnvis 
become  effete;  or  if  the  debt  had  been  assigned,  and  no  notice  given  by 
the  assignee  (as  he  is  bound  to  do:  Robinson  v.  NVsbitt.  L.  R.  "  C,  P- 
2(14),  the  proceeding  wouid  lead  to  a  great  deal  of  trouble  or  injustice. 
The  judge  should  not.  for  any  reason  of  mere  convenience,  dispense 
with  the  service,  but  insist  on  its  being  made  in  every  case  if  prnctie- 
able ;  1U  V.  L.  J.  (t5.  f\6.  Attempts  should  at  lenHt  be  made  to  servi- 
the   party,    ond  evidence  of  thene   pre^pnted   to   thp  judge.     Whether  or 
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nor  thf!  fffnru  madf  nri'  rf>ai>>nably  aiifflclent  U  u  mattpr  fur  tbr  tlti-  ••«.  lu. 
rrrtion  of  tlit^  Ju.|«f:  Tumlliison  v.  fJnully,  L.  K.  1  C.  I',  p,  231,  per 
Erlf.   C.J.     Sep    huti*H    to    vpctluti    140   iiinl    iiImo    notH   tr.  nTtfnii   SS. 
mnte,  am  to  iiub«tltutioniil  ■t>rvic«'. 

Itot*M«M  Im  Oftrmlaka*  >f  ■■«4t»a»— Tlip  gariUslH-i-  i»  en- 
titled to  iM't  up  uny  drfviKf  an  between  the  primary  creditor  and  the 
primary  debtor  whloh  he  would  be  entitled  to  Met  up  In  on  onllnary 
action,  und  iilfw  nuch  defrncp  aa  between  thr  inrnliihee  and  thf  prim- 
ary debtor  and  show  any  nthpr  juat  vauw  why  the  debt  nhould  not  be 
paid  over  or  appltn)  on  the  ololm.  Aa  to  proenture  in  lucii  defences 
aee  aectlor    157  and  noteo :  Rule  2tl 

JolMt  QarmtakMa.— Nee  notea  to  iiectionii  R5  and  151, 

163.  Ill  pntceL'tiiiiga  undt-r  sfctiim  151  wht-rt'  the  garnisheu  s^„.iceun 
in  a  body  corporate,  not  liaving  its  chief  place  of  hufineHt*  within  '^;''""*l 
Ontario,  tlie  suiuiuonB  shall  be  issued  from  the  cimrt  in  which  heiilfflST 
the  judgment  was  recovered,  or  in  case  the  judgment  has  been  [iTpr" 
transferred,  from  the  court  to  which  it  was  transferred,  and  v'"'** 
shall  be  uervd  upon  the  agent  of  the  body  corporate  who^ 
office  as  Buc/i  agent  is  nearest  to  the  place  where  the  court  is 
held,     10  Edw.  VII.  c.  3*^,  s.  153. 

A  Body  OonwraU.— The  late  Chief  Jtiatice  Marahall.  of  the 
Supreme  Court  of  the  United  States,  defined  a  corporation  an:  "An 
artificial  being,  inv-aible,  intanfible,  and  oxiatinR  onlv  in  contemplation 
of  law:"  Dartmouth  CoUefe  v.  Woodward,  4  Wheaton.  518,  636, 

Hee  also  notes  to  sections  146,  et  teq. 

"^*  ^**"*  Omtarto.— What  has  been  aaid  in  the  notes  to  sec- 
tions 80.  148,  140,  has  also  application  here. 

Is  WUok  tkm  JBdcai«mt  Wm  R««o.e»d.— This  section  has 
only  application  to  cases  "  in  which  judgment  was  recovered."  Where 
there  is  no  Jadgment,  provision  Is  made  for  serviee  of  a  garnishee 
summons  under  sections  155  and  156. 

Judgment  may  be  said  to  be  "  recovered  "  in  cases  not  tried  when 
the  decision  of  the  ease  has  been  duly  entered  by  the  clerk  In  the  pro- 
cedure book:  see  Smith  v.  Logan.  17  P.  R.  210;  or  when  given  by  the 
Judge,  in  cuaea  which  are  tried :  Strattou  v.  Johnston.  7  L.  C.  O.  141 ; 
R.  v.  Rowland,  1  P.  &  F.  72:  Dews  v.  Riley.  11  C.  B.  p.  443:  Tubhv 
V.  Stanhope.  5  C.  B.  700.  It  is  submitted  that  "judgment  was  recov- 
ered "  within  the  meaning  of  this  section,  only  in  that  court  In  which 
Judgment  was  or.'ginally  entered,  and  that  this  provision  does  not  apply 
to  cases  of  judgment  on  transcript. 

(•TTlee  om  Aceat. — See  aeetlon  80  and  notes  thereto. 

Nearest  to  tk*  Plaoe  When  tke  Ooart  !■  Held.— Distance 
la  measured  aa  the  crow  fliea.  in  a  straight  line.  The  point  in  the  divi- 
sion nearest  to  the  agent's  office  should  be  taken  as  the  starting 
point.  The  place  of  sining  has  nothing  to  d  with  the  question  In  this 
rasr;  Bee  Moiifict   v.  Cole.  L.  R.  S  Ex.  32. 


in 
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>M.  tB4,  114.  .vt  the  heBriiig  ot  the  mininioni,  on  |tr<M)f  of  tliv  mnount 

JiHtirm>ni  owing  or  accruing  from  the  garnisltec  to  thu  primary  (h>btor,  anil 
Mhnring.  jf  „„  sufficient  cttuw  apiK-ati)  why  it  fhould  not  hv  paid  and 
applied  in  MtJHraction  ut  the  judgment,  the  Judge  mnv  give 
judgntent  against  the  garniihee  in  tlte  prescribed  fnrm  for  the 
amount  owing  or  accruing  from  him,  nr  lutlicicnt  tliereof  to 
latiKfy  the  judgment;  and  execution  against  the  garnishee  may 
iHue  thereon,  if  due,  or  when  and  an  it  l)ecome8  due,  or  at  Huch 
later  peri<«I  an  the  Judge  mav  order.  10  Kdw.  VII.  c.  32. 
*.  154. 

At  tk«  X«artBS  •t  tlia  ■«mai*Ba. — To  "  hear  a  cauM  or  matter 
Difani  to  bear  and  determine  it."  And  "  unlewi  tlitrc  be  ■ometlitiii 
wliicb  by  nRturnt  int<'ndinrnt,  or  ntborwise,  would  cut  dnwu  the  mean- 
itif,  I  apprehfnd  thero  rin  be  no  doubt  thnt  the  I>(liilature,  when  tbey 
dirpTt  a  pBPtinilHr  raime  tn  be  heard  in  a  partleulnr  court,  mean  that  It 
in  to  be  heard  and  Knully  dlH|H>Hed  nf  there.  And  further,  when  thejr  tar 
thnt  it  U  to  be  beard — (meanlnf  heatd  and  flnally  diip»M>d  of) — in  n 
pnrtlnilar  court,  they  mean,  unleiu  there  la  lomethinf  in  t!ie  context 
which  either  by  natural  intt-rpn-tntion  or  by  neceaaary  implication 
would  cut  it  down,  that  in  all  matleri  which  are  not  provided  for,  that 
rourt  ia  to  follow  Ita  ordinary  procedure :"  per  Lord  Illacliburn,  Re 
Green,  HI  L.  J.  Q.  II.  -I-I :  or,  aa  Lord  Hclborne,  L.C.,  put  It  in  the  nnme 
cnae,  "Flearing"  Includes  not  only  iti  neceaaary  antecedents,  but  nlRo 
the  neceaaary  or  proper  eonaequericea;  Oreen  v.  Penannce.  0  App,  Ciih. 
607:   Stroud,  .142. 

Prsof, — See  notea  to  aectlon  15fi. 

A  Judffe  of  a  diviaioo  court  haa  no  Juriadlction  to  give  Judffment 
anainat  a  farniahee  without  proof  of  the  amount  owing  by  the  lur- 
niahee  to  the  Judinnent  debtor;  and  for  auch  a  courae  prohibition  will 
lie :  Re  Johnson  v.  Tberrien,  12  P.  R.  442. 

No  •■••Uat  C»«a«  Appauv. — That  Is,  no  queetlon  arlninK 
which  the  judge  haa  to  try.     Aa  to  defencen.  aee  section  157. 

May  Qtwm  JadcaaBt. — Judgment  should  nut  be  given  against  a 
garnishee  if  there  la  any  auggeatlon  that  the  debt  haa  t>ecn  assigin'il. 
or  is  not  the  beneficial  property  of  the  debtor.  Such  suggestion  may 
come  either  from  the  debtor  or  the  garnishee:  Lovely  v.  Whlt*^.  12 
L.  R.  Ir.  381. 

If  the  garniihee  has  a  lien  upon  the  money,  judgment  ran  only 
be  given  for  the  balance  due  after  satisfying  the  Hen :  Nnthnns  v. 
Giles,  "i  THunt.  558 ;  Nolan  v.  Crook,  5  Humphrey,  312 ;  Smith  v. 
Clarke,  9  Iowa,  241 ;  Grant  v.  Shaw.  1«  Masa.  .341 :  Curtis  v.  Norris. 
8  Hek.  2S0;  Groldard  v.  Hapgood.  25  Vermont.  181;  or  If  he  is  en- 
titled to  any  set-off:  Heaae  v.  Buffalo,  B.  &  G.  Ry.  Co..  Chambers 
.30th  March.  1857.  per  Robinson,  C.J. :  Nedley  v.  same  defcndnntH.  3 
U.  C.  L.  J.  Ill;  or  if  the  debtor  is  bound  to  indemnify  him  against  a 
claim  for  which  he  is  liable:  Rymill  v.  Wandsworth  Dist.  Bd.,  1  C. 
A  E.  H2 :  but  a  mere  cross-claim,  which  cannot  be  "et-off,  or  which 
would  amount  only  to  a  connterctnim.  would  not  entitle  the  gnrnishpe 
to  resist  judgment  for  the  full  amount  of  the  debt:  Stumore  v.  Camp- 
bell. 1802  1  Q.  B.  314. 


litiiMHiiKK  moiEKw  iiKKom:  jionatXT. 
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Nil  M'l-dir  will    bn  iilliiwitl   tli«  gurnlihvr  of  u  il«bt    dur    by    tlia  ■•••  >**• 
Imtgnipnt  rmlltur  t<i  him :  Hmnpion  t.  MMton  A  U^r  Hy.  Co.,  L.  R> 
111  (J.  II.  ;;N;  but  it  tbe  gMrtilibi-f  biiil  (•btaini><l  Jmlgitifiit  aiMlitNt  lh« 
primitry  creditor,  tim  Juflfini'iit  mlilil  b«  "i-t-olf  undfr  sfolloii  1T4. 

rwm   PMinth*'.     Koriii  „(  Jiuliiiuiit,  No.   Ut. 

Amnmmt  Owtms  ••  Aanalx,— Tbn  UliaUtuiu  bm  clcnrljt 
fntcndfd  lo  u«'  »'>  uncfrt«lii  •■sprpMloii,  but  pniidttyfHl  wurd*  mciiuing 
a  debt  whmtker  puil  duff  oi"  mdtMim!/. 

T«  latlifr  tka  J«4Bai«at, — Thin  woubl  hiHudi*  the  i^»u  of 
rMWprlitg  Judfiurnt.  and  whifh  (orra  purt  of  it :  but  would  tuit,  iu  it- 
wlf,  cover  tile  iHwtn  of  giiriliidinK'nt  Iirocri.iii!tf«,  to  meet  which  wctioll 
150  WB»  liilrcKbi.'ed  In  IKM). 

^II^«B  H  ■••oMM  Da*.— The  or.lcr  went  in  thla  form  Iu  Tapp 
»  Jonca.  L.  R.  10  li.  It.  SOI  :  we  notea  to  Mctiou  1411  No  dlllprFiil 
mode  of  payment  can  bi'  Nulmtltulol  than  tliat  which  ejiau  between 
the  prinuiry  debtor  and  furnishee :  Turner  v.  Jonea.  1  n.  A  N.  878: 
ami  the  larniahec  will  not  be  <'onipellFil  to  pay  until  the  term  of 
creillt  exidrif.:  llanlini  v.  Ilarrett.  n  f.  C.  h.  ,r.  31. 

Enamtiam  Ac«lu<  0>nl>k««.— I'niler  lection  154  eiecution 
may  iMUe  agaiuit  the  larniahee  if  the  money  i>  due  by  him.  or  when 
and  aa  it  b.«.mcH  ,lue.  or  aneh  later  peri™l  aa  the  Judge  may  order; 
aee  Tapp  y.  Jonea,  L.  R.  10  Q.  B.  Ml.  It  the  prlB.nry  oriditor  la  ob- 
liged to  iaiue  esecutlon  nguinat  tlie  garniahee  the  coat  of  the  eitK-u- 
tion  and  the  baiUra  feea  are  to  be  levieil  on  the  garnialue ;   Rule  .7. 

Form  of  Execution  againat  Oarnlahee,  No.  14."i. 

Where  the  Priiiiari)  Creditor's  Claim  not  a  Judgment. 

166  — (1)  WliiTf  a  judgment  hag  not  been  rei-nvcred  for  cianiiahee 
the  claim  ot  the  primiirv  freditor  he  may  cause  t"  I*  iiwueti  b,|„„ 
out  o(  the  court  of  the  divieion  in  which  tlic  garniahees,  or  Judgmmi. 
one  of  them  if    'lev  arc  joint  (iarniaheei>,  reside  or  carry  on 
business,  a  summons.  Form  4,  with  tlie  particulars  of  the  claim 
of  the  primary  creditor  against  the  primary  debtor  with  rea- 
.sonable  certaiiity  and  detail  attached  thereto  or  endorsed  thereon, 
and  the  summons  shall  he  returnaHf.  as  provided  by  section  151. 

(2)  As   between   the   primary   creditor  and   the  primary  *™""'°' 
debtor  the  summons  shall  be  deemed  a  special  summons,  and  H'^„,d 
all  provisions  ot  this  .\ct  applicable  to  a  special  summons  and  ;jj;2!.n.. 
proceedings  thereon  shall  apply. 

(3)  Where  several  garnishees  reside  or  carry  on  business  Sevend^^ 
in  the  same  division  they  may,  by  leave  of  the  .Indge, !«  included  fSdedin 

.,  aummona. 

in  the  same  summons. 

(4)  A  copy  of  the  summons  and  particulars  shall  be  served  ^^i^^J^ 
on  the  primary  debtor  and  on  the  garnishee  in  the  manner 
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stc.  i»6.    provided  for  the  service  of  a  summonB  in  other  action?.    10  p]dw. 
VII.  c.  32,  8.  15,5. 


—Tbnt  Ib  *'  n  debt  or  money  demand,"  bb  mentioned  in 


Tk«  Olmia 

section   14a 

With  BMWomahl*  Cert«lmtr  »Bd  DvtalL — As  to  rcqiiiiltes  of 
particulars   generally,   see   section    08   and   notes. 

OArmishaalmc  Wac"*> — Hcction  147,  and  notes;  also  The  Wages 
Act.  R.S.O.  1914,  c.  143.  ante.  Where  the  debt  soaght  to  be  gar- 
nished is  for  wages  or  salary  the  affidavit  required  by  section  147 
must  be  filed,  and  the  memorandum  required  by  that  section  must  be 
endorsed  on  or  annexed  to  the  summons:  see  notes  to  s.  147  and 
Form  of  Affidavit  referred  tn  there.     Form  of  Summons,  No,  146. 

A  chartered  bank  doing  business  in  Ontario,  under  the  authority 
of  Parliament,  although  its  head  office  is  out  of  Ontario,  is  deemed 
potentially  and  actually  resident  in  Ontario,  for  the  purposes  of  the 
law  as  well  as  for  the  transaction  of  business:  R.S.C.  c.  20,  ss.  76 
et  acq.:  County  of  Wentworth  v.  Smith,  15  P.  R.  372.  Where  the 
debtor  resides  out  of  Ontario,  an  action  piust  be  brought  in  n  division 
in  which  the  cause  of  action  arose,  or  partly  arose:  section  75  (form- 
erly section  87).  That  section  was  not  intended  to  apply  to  a  gar- 
nishee plaint  at  all:  Re  Franklin  T.  Owen,  15  C.  L.  T.  158.  185. 

If  a  garnishee  should  be  resident  in  the  division  where  an  action 
may  properly  be  brought  against  a  person  not  resident  in  Ontario, 
it  would  seem  probable  that  that  court  would  then   have  jurisdiction. 

Cmna*  of  Aetlon  AroM. — See  notes  to  section  72  and  notes  aupra. 

A  garnishee  proceeding  under  this  section  is  an  "  action "  or 
"  cause "  within  the  meaning  of  section  79,  and  may  be  transferred 
from  a  wrong  to  a  proper  forum  under  that  section :  Re  McCabe  v. 
Middleton,  27  O.  R.  170;  and  a  garnishee  summons  under  this  section 
may  be  issued  out  of  the  division  in  which  the  garnishee  resldeti  or 
carries  on  business  notwithstanding  that  the  cause  of  action  did  not 
arise,  ond  that  the  primary  debtor  does  not  reside  or  carry  on  busi- 
ness there :   Ib. 

••rrlfls  of  SnaimomB. — See  section  80  and  notes  to  section  152. 
Section  165  (4)  requires  the  primary  debtor,  as  well  as  the  gar- 
nishee, to  be  served  in  the  same  manner  as  in  "  other  actions,"  e.!i. 
in  the  same  way  as  a  special  summons:  sub-section  (2).  This  dif- 
fers from  the  provision  in  the  former  Act.  s.  191.  which  empowered 
the  judge  to  dispense  with  service  on  the  primary  debtor.  Service  on 
the  primary  debtors  cannot  now  be  dispensed  with.  Any  number  of 
garnishees  who  reside  or  carry  on  business  in  the  same  division  may 
by  leave  of  the  judge,  be   included  in   the  same  summons:  8.  155   (3). 

-Tudgment  156.  Where  judgment  is  obtained  against  the  primary  dehtnr 
JS^Uhee.  wn<ler  the  proviBions  of  sections  08,  99,  or  100.  or  is  obtained 
at  the  trial,  or  where  judgment  is  not  then  given,  on  proof  of 
the  service  on  the  primary  debtor  of  a  copy  of  the  pummons  and 
particulars,  and  of  the  debt  due  and  owing  by  the  primary  debtor, 
the  Judge,  on  proof  of  the  amount  owing  or  accruing'  due  to  the 


JUDGMENT    AGAINST    PHIMARY    DEBTOR    AXD    GARNISHEE. 


425 


primary  debtor  from  the  garnishee,  may  give  judgment  against  ••*•  ^"* 
the  garnishee  in  the  prescribed  form  for  tlie  amount  so  owing 
or  accruing  from  him  or  sufficient  thereof  to  satisfy  the  claim 
ot  the  primary  creditor  and  coiits,  wliich  sum  the  garnishee  shall 
pay  into  court  towards  the  satisfaction  of  the  claim  and  cost«; 
and,  in  default,  execution  may  issue  therefor,  if  due.  or  ns  it  be- 
comes due,  or  at  euch  later  jieriod  as  the  Judge  may  order.  10 
Edw.  VIT.  c.  3-i,  s.  156. 

ForBi  of  JndswflBt. — No.  147. 

JadsmcMt  Acalmst  tke  Primary  Debtor,  Ete.— That  is.  either 

judgment  by  default:  8.  08 :  or  judgment  where  defendant  files  notice 
of  defence  but  does  not  appear  at  tlie  trial:  «.  00;  or  judgment  nn 
motion  for  same:  s.  100;  or  judgment  at  the  trial  of  the  gnrniahee 
proceeding:  «.  ISO;  or  where  Uie  claim  ngninut  the  primary  debtor  is 
proved  but  "judgment  is  not  then  given"  but  i»  reaerved  and  after- 
wards given   against    the  prlpiary  debtor. 

Or  !•  Not  Th«B  Olven. — The  .:') judication  ngainfit  the  primary 
debtor  and  garnlRhee  need  not  be  i.  de  at  the  same  time,  nor  em- 
braced in  one  order,  but  it  frequently  ii  »o:  see  Victoria  Mut.  Ins. 
Co.  V.  Bethune,  1  A.  R.  4.14.  If  Judgment  against  the  primary  debtor 
be  reversed,  that  against  the  garnishee  should  also  -  reversed :  Row- 
lett  V.  Lane,  43  Texas,  274 :  and  restitution  will  then  be  ordered : 
McKindsey  v.  Armstrong,  11  P.  R.  200. 

Even  if  judgment  is  not  obtained  against  the  garnishee,  tliere  is 
jurisdiction  to  give  judgment  against  the  primary  debtor  notwith- 
standing the  proceeding  is  brought  in  a  division  other  than  that  in 
which  the  primary  debtor  resides  or  carries  on  business  or  in  which 
the  cause  of  action  arose.  This  was  formerly  not  so,  as  was  held  in 
Re  Holland  v.  Wallace,  8  P.  R.  188,  and  in  Be  McOabe  v.  Middleton, 
27  O.  R.  170;  but  subsequent  to  the  decisions  in  the  above  cases,  sub- 
section (2)  of  section  lfl2  of  the  Division  Courts  Act  in  the  R.S.O. 
of  18»7  (now  section  l.*>«)  was  Introduced,  which  provided  that  if  no 
defence  was  entered  by  the  primary  debtor  and  the  primary  creditor 
abandoned  the  claim  against  the  garnishee.  6nnl  judgment  might  be 
entered  by  the  clerk  against  the  primary  debtor  as  if  there  had  been 
no  garnishee  proceedings.  Subsequently  Mr.  Justice  Street  held  In 
Lented  v.  Congdon,  1  O.  L.  R.  1.  that  where  an  action  was  entered  un- 
der the  then  section  190  in  the  division  where  the  garnishee  resided, 
the  primary  debtor  residing  in  another  division,  there  was  jurisdiction 
to  give  judgment  against  the  primary  debtor  even  if  the  action  was 
dismissed  against  the  garnishee,  and  even  If  the  primary  debtor  dis- 
puted the  jurisdiction  of  the  court,  but  did  not  give  notice  disputing 
the  claim :  Hopper  v.  Wollison.  Ifl  O.  L.  R.  452 :  Re  Boyd  v.  Sarjeant. 
10  O.  W.  R.  377,  521 ;  but  this  does  not  apply  to  the  case  where  the 
garnishee  resides  without  the  province:  Wilson  v.  Postle.  2  O.  L.  R. 
203.  Sub-section  (2)  of  sec.  102  of  the  old  net  has  been  omitted 
from  the  present  statute.  It  is  submitted,  however,  that  innsmnch 
as  sub-section  (2>  of  section  IM  of  the  present  act  (formeriy  sec. 
102)  provides  that  as  between  the  primary  creditor  and  primary 
debtor  the  garnishee  summons  Is  to  be  deemed  a  special  summons,  and 
that  all  the  prorisions  of  the  act  Applicable  to  a  special  summons  and 
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proccetlinga  thervon  sliull  iipply.  tho  tlccision  in  Re  Lciited  v.  C^ng- 
(]on,  8ui}ra,  8till  prevails ;  and  that  unlPM  the  primary  dcbtot  dlBputes 
the  priiiuirv  crrtlitor't*  rlaini,  judgment  w  to  be  entered  asainst  the 
primary  debtor  by  the  clerk  as  If  in  default  of  defence  on  a  special 
BummonB,  notwithstanding  the  primary  creditor  may  not  obtain  judg- 
ment against  the  garnishee  or  even  if  he  withdraws  the  claim  against 
him.  This  may  be  said,  as  waa  pointed  out  In  Lcnted  v.  Congdon,  to 
open  a  way  for  an  abuse  of  the  garnishee  clauses,  and  enable  a  prim- 
ary creditor  by  naming  a  friend  as  garnishee,  to  bring  his  action 
against  the  primary  debtor  in  the  court  of  the  primary  creditor's  own 
choosing;  but  in  such  a  case  the  judge  has  power  on  application  to 
him  under  Rule  35  (also  under  sec.  97)  where  a  party  has  been  im- 
properiy  added  for  the  mere  purpose  of  giving  the  court  jurisdiction 
or  colorable  jurisdiction,  to  the  prejudice  of  another  party,  to  strilie 
out  the  garnishee  and  leave  the  remaining  partit-s  to  their  rights  what- 
ever they  may  be,  as  to  jurisdiction  or  otherwise. 

When,  however,  the  garnishee  was  made  a  party  bona  fide  it 
would  seem,  upon  the  principle  laid  doi^n  in  Re  Lented  v.  Congdon, 
supra,  that  toe  court  has  jurisdiction  over  the  primary  debtor  in  such 
a  case  even  if  the  primary  creditor  failed  to  recover  against  the  gar- 
nishee. 

Traatfarrlmc  tb«  Cam  to  Another  Divtsloa.— The  provi- 
sions as  to  transferring  cases  to  the  proper  curt  apply  to  garnishee 
c.i«e«:  K.  70:  McCabc  v.  Middleton.  27  O.  R.  170,  referred  to  in  Wilson 
V.  Postle.  2  O.  L.  R.  p.  203. 

The  judgment  in  garnishee  cases,  whatever  the  amount  in  dispute, 
was  formerly  final  and  conclusive:  per  Moss,  J.,  at  pp.  431,  433  and 
434  of  1  A.  R.  ■  but  provision  is  now  made  for  appeal  in  cases  in 
which  the  sum  in  dispute  upon  the  appeal  exceeds  $100:  see  section 
12R  (a).  In  other  cases  it  is  still  final,  subject  to  the  right  of  the 
judge  to  set  it  aside  or  grant  a  new  trial. 

A  married  woman  would  be  subject  to  judgment  as  a  garnishee. 
Her  separate  property,  however,  would  only  be  bound :  Bank  of  Mont- 
peal  V.  RirhanlBon.  34  C.  L.  J.  320;  Palliser  v.  Ourney,  19  Q.  B.  D. 
510;   Scott  v.Morley,20  Q.  B.  I>.  120;   notes  to  sections  98. 191,  a»ie. 

For  form  of  a  judgment  against  a  married  woman  In  action  of 
contract  see  Form  114. 

The  provisions  of  section  100  as  to  speedy  judgments  now  apply 
to  garnishee  proceedings:  s.  2  (j).  If  some  of  the  parties  required  to 
be  served  are  not  served,  the  judge  may  give  the  same  judgment 
against  those  served  as  in  ordinary  cases:  see  notes  to  sections  98. 
99.  100. 

The  debt  garnished  continues  to  be  bound  after  judgment,  unless 
the  judge  otherwise  orders,  and  any  payment  made  by  the  garnishee. 
except  as  directed  by  this  section,  or  by  the  leave  of  the  judge,  would 
be  void,  and  the  garnishee  would  be  liable  to  pay  the  same  again  for 
the  purpose  of  satisfying  the  primary  creditor  the  amount  of  his 
claim :   see  also  notes  to  sections  146,  150. 

The  payment  bv  the  garnishee  under  the  order  of  the  court  sat- 
isfies the  liability  of  the  garnishee  to  the  primary  debtor  to  the  ex- 
tent of  the  amount  paid,  and  the  primarj-  debtor  to  such  extent  oensoH 
to  be  a  creditor  of  the  garnishee :  Wardrope  v.  C.  P.  Ry.  Co..  7  O.  B. 
.«121.  But  the  section  only  protects  a  garnishee  against  being  called 
upon  by  a  primary  debtor  to  pay  over  again  and  does  not  protect  him 
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iigainst  liny  third  peHon :  Aii<lr<>WH  v.  Canmlinn   Mutual  Loan  &  Inv.  S«e.  167. 
Co.,  20  O.  R.  365:  spc  notes,  nnte. 


General  Provisiotiti. 

157. — (1)  Wliether  the  claim  of  the  primary  creditor  is  or  is  aii  purti** 
Dot  a  judgment  the  garnishee  and  al!  other  persons  in  any  way  l^^'^how 
interested  in  or  to  be  affected  by  the  proceeding  may  sJiow  anycawte. 
just  cause  why  the  debt  sought  to  be  garnished  should  not  be 
paid  to  or  applied  in  or  towards   satisfaction  of  the  claim 
of  the  primary  creditor. 

(2)  A  garnishee  who  desires  to  set  up  a  statutory  or  other  setting  iip 
defence  or  set-off  or  to  dispute  or  admit  liability,  in  whole  or  ^.fjj^^" 
in  part,  shall  file  with  the  clerk  notice  thereof,  with  the  particu-  pnicwd. 
lars  of  such  defence  or  set-off,  or  an  admission  of  the  amount'" 
owing  or  accruing  by  him,  within  eight  days  after  service  on 

him  of  the  summons,  and  the  clerk  shall  forthwith  send  by  regis- 
tered post  to  each  of  the  other  parties  a  copy  of  such  defence, 
set-off  or  admission,  and  the  primary  creditor  may  file  with  the 
clerk  a  notice  that  h'  admits  or  disputes  the  defence  or  set-off 
or  accepts  or  disputes  the  admission  of  liability. 

(3)  The  clerk  shall  forthwith  send   to  the  garnishee  byjurfKment 
registered  post  a  copy  of  the  notice,  and  in  the  absence  of  a|J|J^|*^ 
defence  or  set-off  the  Judge  may,  in  his  discretion,  give  judg- 
ment against  the  garnishee;  and  unless  the  primary  creditor 

files  a  notice  disputing  such  defence,  set-off  or  admission  of 
liability,  the  garnishee  shall  not  be  bound  to  attend  at  the  trial, 
and  the  sum  admitted  to  be  owing  or  accruing  by  him  shall  be 
taken  to  be  the  correct  amount  of  his  liability,  unless  the  Judge 
shall  otherwise  order,  in  which  latter  case  the  garnishee  shall  be 
notified  by  the  clerk  by  registered  p4)st,  and  shall  have  an  oppor- 
tunity of  attending  at  a  subsequent  date  and  being  heard  Iwfore 
judgment  is  given  against  him. 

(4)  The  costs  of  all  notices  required  to  be  given  under  thisctwu. 
section  shall  be  costs  in  the  cause,  and  in  no  case  shall  be  pay- 
able by  the  garnishee,  unless  so  ordered  by  the  Judge.    10  Edw. 
VII.  c.  32,  B.  157. 

P«TMBi  Ib  Amj  Way  ImtemtMl.— This  section  gives  on 
extensive  power  to  all  parlies  concerned  to  defeat  the  claitn  of  the 
plaintiff.  T*ie  garnishee,  or  any  other  party  interested,  may  dispute 
the  claim  of  the  primary  creditor  afainst  thr  primary  debtor,  and  like- 
wise the  primary  debtor  or  any  third  party  mfiy  defeat,  so  far  as  the 
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lirimat?  creditor  is  roncrrncd,  llii-  cluim  afaiiiHt  the  garnisbee.  Ordin- 
arily the  defeocM  of  the  Statute*  of  Frauds  and  Umitationa  are  i>er- 
lonal,  but  under  thii  lection  third  parties  would  be  allowed  to  set 
then  up  aod  defeat  a  claim  which  the  party  liable  did  not  care  him- 
•elf  to  defeat  But  nn  aHignee  of  the  claim  aKninst  the  gorniahee 
cannot  set  up  tbe  defeuce  of  want  of  jurisdirtion  not  raised  hy  the 
garnishee :  Nelson  v.  Leni,  0  O.  L.  R.  CO. 

Parttaa  Imterv*BlBC>— S«!  Rt)l<>  26. 

An  intervener  would  not  be  able  to  set  up  a  counterclaim  wliich 
the  primary  debtor  might  bare  against  the  primary  creditor,  but  he 
might  plead  a  primary  debtor's  set-off.  If  there  should  be  a  contest 
between  primiiry  creditors  ns  to  the  right  to  the  debt  garnished,  it 
would  appear  to  be  proper  to  odd  tbe  thinl  party  ns  a  primary  credi- 
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following    are    suggested    as    arguable    reasons     for 
money  to  be  paid  over: —  < 

(a)  Not  a  gamishible  debt:  see  ante,  pp.  402.  ft  xeq. 

(b)  Not  the  property  of  the  debtor. 

(1)  Assignee;   see  ante,   pp.  40B,   415. 

(2)  Pri  If  attachment :  ante,  p.  416. 

(3)  Absconding  debtor:  ante,  p.  526. 

<4)  Creditors  Relief  Act:  ntttr,  pp.  416.  434. 
(5)  Mechanics  Lien:  ante,  pp.  406-412. 

(c)  Subject  to  a  lien. 

(1)  By  garnishee:  ante,  p.  422. 

(2)  By  solicitor  or  debtor:  ante,  pp.  407.  408. 

The  judge  may  adjudicate  upon  any  of  these  claims  at  the  hear- 
ing, if  all  parties  are  present,  or  may  make  the  adverse  claimant  n 
party  and  aummon  him :  see  section  162.  Ordinarily,  It  will  be  found 
uor  convenient  to  issue  a  summons.  If  all  parties  should  be  present, 
i..,d  the  rights  clear,  a  summons  will  be  unnccewary:  Wintle  v.  Wil- 
liams, 3  H.  &  N.  288 ;  Victoria  M.  F.  Ins.  Co.  v.  Bethune,  1  A.  K.  420. 

It  is  incumbent  on  the  garnishee,  if  he  knows  of  any  Just  cause 
why  the  money  should  not  be  paid  over,  to  bring  tbe  cause  to  the 
notice  of  the  court.  If  the  money  should  not  be  a  debt  within  thi> 
meaning  of  *'  attachment  clauses,  he  might  have  to  pay  twice:  Rnii- 
dall  v.  Lith„  w,  12  Q.  B.  D.  M5;   Victoria  Mut.  Ins.  Co.  v.  Bethune. 

1  A.  R.  423 :  or  if  the  court  has  no  jurisdiction,  and  the  garnishee  is 
aware  of  the  fact;  or  if  the  money  is  paid  into  court  by  mistake  In 
a  proceeding  against  a  person  of  tbe  same  name  as  the  person  entitled 
to  ir:  Andrews  v.  Canadian  M.  Loan  and  Inv.  Co.,  29  O.  B.  368 ;  see 
notes  to  section  149.  If  be  has  notice  before  tbe  hearing  of  an  as- 
signment, or  of  bankruptcy,  he  would  be  bound  to  nhow  Cflusc.  and 
if  he  were  to  pay  to  the  primary  creditor,  instead  of  showing  cause, 
the  assignees  »mild  recover  the  debt  from  him:  Wood  v.  r>onn,  L.  R- 

2  Q  B.  73 :  FooWs  v.  Chambera.  11  Man.  L.  R.  300;  Meriden  Britannia 
Co.  V.  Bowell.  4  B.  C.  R.  520.  If  he  had  notice  of  any  facts  which 
might  bring  the  money  within  any  of  the  suggested  cases  above  men- 
tioned, he  should  for  the  same  reason  show  cause.      If  he  should  not 
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have  notice  o(  iiiij  ol  thrae  cauMi,  beforu  juJimcnt.  but  .hould  re-  •«.  l»7. 
ccive  name  atterwarda,  and  Iwforc  iwyliil!  tlic  incmcj-  three  coaraea 
are  open  to  him:  (1)  He  may  pay  witlioiit  tnliinj  any  further  atep, 
which  ia  unaatc  unleaa  there  ia  no  time  t.i  get  tlie  jud«mtn£  ait  aaide 
before  ejeeution;  (L')  he  may  move  to  »rt  n»ide  tlic  Judgment,  and  nak 
the  court  to  bring  in  the  third  party  ;  (3)  he  may  give  notice  to  the 
third  party  that  unleaa  he  movi'a  to  art  u«ide  the  judgment,  the  money 
will  be  paid  thereon:  WoikI  v.  Dunn.  L.  K.  2  Q.  B.  7:t.  reveraing  L,.  B. 
1  Q.  n.  77.  H  the  third  party  has  knowledge  of  the  judgnient  and  doea 
not  move  he  may  he  eatopped  from  clniiiiing  the  money  from  the  gar- 
niahee :  Berneaki  v.  Tourangeau.  18  P.  R.  l*H.'t. 

Should  the  money  be  paid  to  the  judgment  creditor,  the  third 
party  will  not  b.'  without  remedy,  aa  he  may  recover  the  money,  if  lie 
ia  entitled  to  it.  from  the  judgment  creditor,  aa  money  received  to  Ilia 
uae:  Wood  v.  Dunn.  L.  R.  2  Q.  B.  77.  paar.:  Whether  notice  to  the 
judgment  creditor  at  the  time  of  receiving  the  money  that  it  la  the 
property  of  a  third  party,  la  iieceaaary :  Siadell  v.  Cunniniliiim.  4  H. 
*  N  871  It  would  aeem  to  be  proper  for  the  claimant,  before  BUlng 
the  primary  creditor  for  the  money,  to  move  under  aeetion  IflO.  for 
on  onlcr  diacharging  the  debt  from  the  claim  of  the  primary  debtor. 

■ab-a«atla«  »— Dafe»o«a  Im  OsralalMe  ProoMdlaca. 

ItKtatorr  or  Otker  Defeace  or  Bet-oa.— It  will  be  obaerved 
that  BUb-aectlon  (2)  haa  application  not  only  to  any  statutory  defence 
which  the  primary  debtor  or  garniahee  may  have,  but  nlao  to  imv 
olhrr  defence  or  aet-olT.  Formerly  it  applied  only  to  atatutory  de- 
fences and  to  aet-olf  as  in  the  case  of  an  onlinory  action.  But  these 
provleiona  were  introduced  by  the  Act  of  ]SS«  (49  Vic.  c.  15.  aeetion 
12).  Aa  to  the  defence  of  set-off.  Statute  of  Limitations  and  other 
atatutory  defeneea;    see  notea  to  section  113. 

Wl«hlB  Eiskt  Dsra. — This  means  exeluaive  of  the  day  of  ser- 
vice: aee  notea  to  section  78;    Stroud.  881). 

In  Simpson  v.  Chase,  14  P.  B.  284.  Mr.  Justice  Osier  said:  'The 
section  188.  suli-aection  2,  [now  s.  157  (2).  (3)  1.  is  moat  awkwardly 
and  loosely  drawn,  but  I  am  diaposeo  to  think  that  even  if  the  de- 
fence of  the  garniahee  was  put  in  after  the  eipiration  of  the  eight 
daya  after  service,  so  long  as  it  was  put  in  in  sufficient  time  to  en- 
able th.  creditor  to  give  notice  rejecting  it.  and  for  the  clerk  to  trans- 
mit such  notice  to  the  garnishee,  the  latter  would  not  be  bound  to 
attend  the  trial  if  auch  laat  mentioned  notice  waa  not  given  and  the 
creditor  would  not  be  able  to  proceed  to  the  trial  of  the  action,  until 
that  was  done.  The  object  of  the  section  ia  to  relieve  the  garnishee 
from  the  eipenae  of  attending  the  court  and  defending  the  case  if  the 
creditor  will  accept  hia  adn  isaion  of  liability,  or  will  tell  him  that 
he  will  not  dispute  hia  defence.  The  onua  of  d.iing  this  ia  on  the  credi- 
tor and  the  garnishee  having  filed  hia  defence  or  admission,  need  not 
concern  himaelf  further  unless  the  former  warns  him  that  he  muat  be 
prepared  to  aupport  it."  See  also  section  1B3  which  provides  for  ad- 
journments for  the  purpose  of  giving  omitted  notices,  elc. 

Judgment  cannot  be  given  ngninat  the  garnishee  without  proof  of 
the  amount  owing  by  him  to  th-  judgment  debtor,  even  though  no 
notice  be  given,  there  being  nothing  in  this  sub-se"tion  which  repeals 
the  eoiidilloi,  precedent  in  sections  154  and  l-'ifl  to  the  1^1''^^"^ 
judgm.iit  against  the  garnishee;  Re  Johnson  v.  Iherlen.  1-   I.  It.  44- 

Ooata.— See  sections  157  (4)  and  150. 
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■*»•  168,  Service  »>t'  a.  summons  on  tlie  garuishee  shall  have  the 

*  same  effect  and  consequence  as  service  of  an  attaching  order. 

ftftraia  ee.  Atifccfclng  Order.— Tim t  is,  the  onler  provided  by  lectloii  148. 

"  The  effect  and  einisi-queiuf "  of  aerviee  o/  that  order  are  atntt'd  in 
■cctioaa  140  and  ISO  and  notes   thereto. 

Coats  of  159.  In  giving  judgment  for  the  primarv  creditor,  the  -Tudge 

^^^^^   may  award  to  him  the  costs  of  the  proceedings  out  of  the  amount 
mp.  found  due  from  tlie  garnishee  to  the  primary  debtor.     10  Edw. 

VII.  c.  38.  s.  15!>. 

Care  should  be  taken  to  have  the  coats  of  the  sarniahee  proceed- 
inga  awarded  to  the  primary  criHiltof  out  of  the  fund  gnrni»lipd. 
otherwise  whould  the  sheriff  intervene  under  the  Creditors  Relief 
Act:  R.S.O.  1014,  c.  81.  a.  Ty  <aee  pottt.  p.  434).  he  may  renuirc  the 
whole  fund  to  be  paid  over  to  him  for  all  the  creditors,  and  the  prim- 
ary cr»Mlitor  would  have  to  bear  the  whole  of  the  cost*,  while  the 
feneral  creditors  would  profit  by  his  efforts:  see  the  remarks  in  Wood 
V.  Joselin,  IS  A.  R.  SO. 


Apphc»- 
tion  to  dis- 
obftTfte 
debl  from 
»tt«ch- 
ment. 


Order  after 
money 
p*id  out  of 
court. 


160. —  (1)  TTpon  the  application  of  a  person  entitled  to 
or  inter^ted  in  any  debt  attached  or  bound  in  the  hands  of 
a  garnishee  made  at  any  time  before  actual  payment  out  of 
court  to  the  primarj'  creditor,  the  Judge  may  order  that  such 
debt  be  discharged  from  the  claim  of  the  primary  creditor. 

(2)  A  like  order  may  be  made,  after  the  debt  has  been 
paid  out  of  court  to  the  primary  creditor,  in  which  case  all  parties 
shall  be  remitted  to  their  original  rights  in  respect  thereto,  except 
as  against  the  garnishee,  whose  payment  shall  not  be  affected 
thereby,  but  shall  be  and  remain  an  effectual  discharge  to  him. 
10  Edw.  VII.  c.  32,  s.  160. 

Partj  EKtltled  to  or  latareated  In. — ^The  language  of  this 
section  is  very  wide.  Should  there  be  several  garnisbments  against 
the  same  fund,  a  second  garnishee  would  have  the  right  to  apply  un- 
der this  section  to  discharge  the  fund  from  a  previous  garnishment 
proceeding. 

An  assignee  of  the  debt  would  also  have  that  right.  In  fact,  any 
perfton  who  made  any  claim  to  the  money  or  debt  garnished,  could 
take  the  benefit  of    this  section. 

An  order  could  be  made  even  after  the  money  or  debt  had  been 
paid  over  by  the  gnrniahee,  and  even  after  its  payment  out  of  court 
to  the  primary  creditor:  aub-scction  (2).  and  the  partied  could  be  remit- 
ted to  their  original  rights  in  respect  of  it,  except  ns  against  the  gar- 
nishee who  had  hnnn  fide  paid  the  money  in  pursuance  of  the  garnish- 
ment  proceeding. 

It  is  submitted  that  the  party  applying  could  take  advantage  only 
of  substantial    objections   to   the  attachability  of  the  debt    as  against 
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him  under  the  garultiliiui'nt  itrucf«diugii  wliicb  it  ia  soufbt  to  vet  iifii<)e.  Sm.  111. 
He  could  nut  rely  upuii  mere  irn-fuldritleit:  MuL-duuold  v.  Crombiv,  2 
O.  R.  243 :  10  A.  R.  92;  11  S.  C.  R.  107  ;  Archboldi  Prac,  13tU  ed.,  1103  ; 
but  "  defencei "  even  tbousb  vt  n  kiud  wbU-b  would,  in  otbcr  ceHea, 
be  peraonal  to  tbe  primary  debtor  or  garuiBhcc,  may  be  set  up  uuder 
sectioQ  107.  Au  order  for  payment  may  be  rescinded  if  it  Bpt>^ara 
tbat  tbe  debt  waa  auigned  prior  to  tbe  garuiabmeut :  nee  Beaty  v. 
Hackett,  14  P.  R.  305 ;  >I«>ore  v.  Pencliy.  flt(  L.  T.  108:  see  notes  to 
lection  140. 

At  Amj  Time  Before  AetnkI  PkrmaBt. — "  1  see  no  rcuHou  wliy 
a  payment  in  goods  may  not  be  us  goo<l  an  a  payment  in  money :" 
per  Holland,  li.,  in  Ounnan  v.  \V(»o(l.  2  M.  ^  \V.  470.  •  It  may  be  in 
money  or  money's  worth :"  per  Parke,  B.,  at  p.  469.  See  also  Wil- 
kins  V.  ('a«ey,  7  T.  K.  713;  Truox  v.  Dixon,  17  O.  R.  36«.  Or  a  bank 
draft :  Caiue  v.  Coulton,  1  II.  &  C.  764.  Or  cheque :  Uopkins  v. 
Ware,  L.  R.  4  Ex.  268;  Norman  v.  Ricketts,  21  Sol.  J.  124.  Or  by 
the  mere  transfer  of  figun'H  in  an  account,  without  any  money  piink- 
ing:  Eyles  v.  Ellis,  4  Bing.  112;  Bodenham  v.  Purchas,  2  B.  &  Aid. 
39:  Bentty  v.  Maxwell.  1  P.  R.  85;  Nightingale  v.  Bank  of  Montreal. 
26  C.  P.  74 :  Hills  v.  Mesnard,  10  Q.  B.  266.  Or  by  payment  to  a  third 
person ;  Waller  v.  Andrews.  3  M.  &  W.  312;  Brnmston  v.  Robins.  4 
Bing.  11;  or  by  urocpting  nii  order:  Jennings  v.  Willis,  22  O.  R.  4;i0. 
But  a  tender  is  not  payment :  Bank  of  New  South  Wales  v.  O'Con- 
nor, 14  App.  Caa.  273.  Nor  is  tbe  mere  deduction  of  an  amount  from 
moneys  in  hand :  Re  West.  Eat  parte  Clougb,  1892  2  Q.  B.  102. 

Tka  AppUoattoB.— See  Rule  26. 

Order  of  PaymoBt. — The  judge  is  only  authorized  to  make  an 
order  discharging  the  debt  from  the  claim  of  the  primary  creditor.  If 
the  money  baa  been  paid  to  the  creditor,  there  is  no  power  to  enforce 
restitution  except  by  e  new  oction  by  the  owner  against  tbe  primary 
creditor:  see  Wood  v.  Dunn,  L.  R.  2  Q.  B.  73;  Andrews  v.  Canadian 
Mutual  L.  &  Inv.  Co.,  20  O.  R.  365:  or  if  a  bond  is  given  under  a. 
161,  by  an  action  on  the  bond. 

Am  ECootval  IHaeharse  to  Him. — See  notes  to  section  140. 

A  refusal  by  the  judge  to  grant  an  order  to  discharge  the  debt 
under  this  section  is  a  matter  wlthir;  his  jurisdiction  and  prohibition 
will  not  lie  in  such  a  case:  Re  Dyer  v.  Evans,  30  O.  R.  637,  and  cases 
cited  a«*e. 


161. —  (1)  The  judge  may,  before  giving  judgment  agains-t 
the  garnishee,  or  at  any  time  before  actual  payment  out  of  court 
to  the  primary  creditor,  order  such  security  as  may  be  approved 
by  him  or  by  the  clerk,  to  be  given  by  or  on  behalf  of  tne 
primary  creditor,  to  abide  by  any  order  which  may  be  made  for 
repayment. 

(3)  The  bond  shall  be  to  the  clerk  by  liis  name  of  office, 
and  shall  enure  for  the  benefit  of  all  jwrsons  interested  in  or 
entitled  to  the  debt,  and  by  leave  of  tlie  Judge  and  on  such 
terms  as  he  may  impose,  mav  Im*  sued  on  in  the  name  of  the 
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••e.  162.    clork  for  tlic  tiiiif  lieing.  for  the  Iwnctit  of  «ucli  persons.     10 
Edw.  VII.  c.  32,  ».  161. 

■««rttr  K>T  k*  0<ra«n< Tlila    imivlnlini    !■    miiilr    (iir    tin 

prutii-tioii  of  the  fnrniiihee  or  other  porwii  in  ilotibtful  caiei.  It  iome- 
tlm™  hnlilRlu  that  the  rlfhts  ot  the  partlm  may  have  to  b.'  aettled 
hy  awieal;  Victoria  M.  F.  Inn.  l"o.  v.  BethoDe,  1  A.  R.  423;  or  upon 
Interpleader  proeeeiHnf* :  Rr  Ati'l-rHon  v.  Barber.  l.T  P.  R.  21 ;  and  a 
juille  roilhl.  by  exercUlnl  hii  powers  under  thia  section,  while  ob- 
taiuini  the  money  from  the  tcarnlahee.  and  thus  proteetiiig  the  credi- 
tor* and  the  debtor,  require  weurity  for  the  protection  of  the  Knr- 
ni«hec  or  other  partiei.  Tlie  uTurity  mu«  be  ordered  either  before 
judgment  acainst  the  farniahee  or  before  actual  payment  by  lilm. 

The  bond  may.  by  leave  of  the  judfe.  be  »ued  on  by  the  clerk  for 
the  benefit  of  persona  entitled  to  the  debt:  a.  161   (2). 

The  action  npon  the  bond  if  brought  in  the  clerk's  nam^  could 
be  sued  in  the  clerk's  own  division  without  violating  section  80.  as  he 
would  not  be  the  party  suing.  The  bond  being  merely  for  the  repay- 
ment of  money  is  not  within  8*0  Wm.  111.,  c.  11.  section  8.  (now 
R.S.O.,  c.  .124.  8.  4),  but  is  within  4  &  .1  Anne.  c.  Iti.  and  a  special 
summons  eouM.  therefore,  be  Issucii  thereotf,  and  payment  of  the 
amount  before  action,  though  after  the  time  limited  by  the  order, 
would  be  an  effectual  bar  to  the  action:  Murray  v.  Earl  of  Stair.  2 
B.  4  C.  S2;  lierranl  v.  Clowes.  18»2  2  (J.  B.  11.  For  form  of  bond 
iindi-r  this  swtion  see  Form  148. 

182.— (1)  \Vhei«  a  person  other  than  the  primary  credi- 
tor or  primary  debtor  claims  to  be  entitled  to  the  debt  owing 
or  accruing  from  tlie  garnishee  or  any  part  thereof  by  assign- 
ment or  otherwise,  tlie  Judge,  after  notice  to  all  persons  inter- 
ested, may  emiuirc  into  and  decide  upon  the  claim  as  the  justice 
of  the  case  may  require. 

(i)  Where  the  amount  claimed  by  any  such  person  exceeds 
■  »30  the  provisions  of  section  130  and  the  following  sections  relat- 
ing to  juries  shall  apply  so  as  to  give  any  party  to  the  proceeding 
a  right  to  require  a  jury.     10  Edw.  VII.  c.  33,  s.  168. 

Adnrm  OUIma.— This  is  a  far  reaching  provision,  and  under  t 
a  great  variety  of  questions  may  come  within  the  jurisdiction  of  the 
judge  in   a  division  court. 

His  jurisdiction  is.  however,  limited  by  the  amount  garnished,  and 
while  in  adjudicating,  be  m«y  possibly  nnder  a  decision  w-hich,  if  cor. 
r.<-t  will  affect  property  of  large  value,  his  decision  is  effective  oilly, 
nrairt  from  the  doctrine  of  re.  udjadical.v  to  the  extent  of  settling 
whether  the  primary  creditor  is  or  is  not  .ntitled  to  reci-ivc  the  debt 
which  has  been  gnrnishe.1 :  Be  Perraa  v.  Keefer  22  O.  R.  672.  For  in- 
stance  such  judge  has  power  under  this  section  to  decide  conflicting 
questions  between  parties  claiming  under  garnishee  proceedings  In  his 
court,  and  parties  claiming  under  an  attachment,  under  the  Abscond- 
ing Debtors  Act.  from  a  county  court  of  another  county:  Be  Moore 
V.  Wallace.  1.1  P.  R.  201. 
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QuMtloM  bitwccn  innlllFtinc  ««ii«iii'.'«.  between  cmlHors  and  Sm  1m 
■nlfncei,  between  the  ilebtnr  anil  liii  aniinei',  between  conaietini 
cr«litoi»,  between  parties  cJalmlni  aa  ccaoii  r/ae  lni<leal,  lienholdera 
anil  otherwiae  mlfht  bave  to  be  dlapoaed  of  under  Ihia  lectlon.  Even 
qneatlona  In  wbleh  tbe  title  to  land  aroae  mlfbt  have  to  be  decided' 
Munaie  v.  MeKlnley,  1(1  c.  P.  50;  Re  Sato  v.  Hubbard,  6  A.  a  IMA  ■ 
t^omeron  v.  Allen.  10  V.  R.  192. 

The  power  la  doubtleaa  includnl  to  decide  that  an  BasifPiment  of 
the  debt  la  Told  aa  beinf  a  fraud  upon  ereditora  or  otherwiae.  It  Is 
iubmltted,  however,  that  In  appl;lni  thia  power,  the  Judge  mnat  Unit 
find  that  the  debt  aoncht  to  be  attached  was  once  due  to  the  primary 
debtor,  and  that  the  anil(nnient.  or  other  title  upon  which  the  ad- 
verse claim  la  founded.  Is  void.  No  power  is  flven  to  set  aside  trons- 
actions  prior  to  the  creation  of  the  debt,  althoufh  the  debtor  would, 
but  for  such  transactions,  have  been  entitled  to  the  money.  For  in- 
stance. If  land  be  transferred  by  A.,  the  debtor,  to  II..  and  B.  sella  to 
C.  no  inirehase  money  ever  becomes  due  by  C.  to  A.  There  never 
was  any  privity  between  them,  and  there  is.  therefore,  no  debt :  Vyse 
V.  Brown.  1,1  Q.  B.  n.  100 :  Palmer  v.  Lovett.  14  P,  B.  415 :  see  O'Dono- 
hue  v.  Hall.  24  g.  C.  R.  012. 

It  is  submitted  that  under  the  wonis  "or  otherwise."  a  Judge 
would  have  power  to  decide  that  a  transfer  of  a  debt  was  void,  aa  a 
preference,   as   against   the   attaching  creditor, 

,.>i  *■•*«»»•»»  *•»  Ba».«t  of  CndlUn.— By  B.S.O.  1014,  c 
1-H,  s.  14.  an  assignment  for  the  benefit  of  creditors  takes  precedence 
of  garnishee  orders  "  not  completely  executed  by  payment." 

The  poyment  of  the  money  into  court  by  the  rnishec  would  not 
'completely  execute  the  attachment  by  paymei.i  Butler  v.  Wear- 
ing, 17  t|,  B.  I).  182;  nor  wouhl  an  arrangement  tuat  tbe  debt  be  paid 
on  n  certain  day,  but  that  In  the  meantime  Judgment  should  be  en- 
iS't"  i,"'Jl.°'  "'''"<^-  ««  Trehearne.  A'j,  parte  Ealing  Local  Board 
«)  L.  T.  323.  affirmed  38  W.  K.  lie ;  but  If  the  bailllt  Knire.  the  money 
on  an  execution  against  the  garniahee  the  attachment  Is  completely 
executed  by  payment:  Clarkaon  v.  Revcra.  17  O.  R.  502. 

,  **«•"«»«  Dabtor,— An  atUchment  issual  to  the  sheriff  agalnat 
the  primary  debtor,  aa  an  absconding  debtor,  entitlea  the  aheriff  to  all 
money  paid  Into  a  division  court  under  a  garnishee  summons:  R.8  0 
lOH.  c.  82.  s.  10;  Se  Moore  v.  Wallace.  IS  P.  a  201.  Notice  by  the 
sheril  to  the  person  owing  a  debt  to  an  absconding  debtor  binds  the 
debt,  which  may  be  recoveml  by  the  sheriff  for  the  benefit  of  cre<II- 
tors:   same  atatute.  aa.   18-17. 

IfMkuitia'  U.M.— R.S.O.  1014.  c.  140.  Whether  a  mechanic's 
lien  of  a  sub-contractor  takes  priority  over  a  garnishee  summons 
agalnat  the  fund  in  the  handa  of  the  owner,  for  a  debt  due  by  the 
eontractor.  ia  a  qnestiim  of  some  doubt.  There  Is  no  reported  Can- 
aciian  decision  on  the  question.  It  Is  submitted  that  the  lien  exists 
from  the  commencement  of  the  work  under  sections  fl  ond  12.  and 
that  the  registration  of  ihe  statement  of  claim,  under  section  17  ia 
merely  tn  preserve  the  lien.  That  being  the  case,  the  lien,  when  duly 
registered,  dates  from  the  commencement  of  the  work  by  the  aub-con- 
traetor.   and   nothing  short   of  a   payment  to  the   contractor   without 
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,h.t  th.  debtor  *S'  «°"'^f°5'i*,rC,  ,.  n«keH,  11  P.  B-  3»»- 
Uavl,  V.  tWth,,  «,*  .V™.  clMi  .re  entltM  to  rank  pan  v"- 
A.  .11  ll.n  hoWr.  »'  f '  '•"•  ?„";„"„  prlorlt,  !.»  ..™l"''-«  P'- 
on.  ot  tli™  ""•"   "°».rJ"",v«nnh»tor  Imiirovemeiit  Commrt,  H 

s^'ss;  •^.'-r£o;;.^'^^\x.^.w»  -rrr-T  i" 

proceM. 

oote.  to  .ertlon  200,  po.l. 

.  ..  f  A.t.-B,  R.S.O.  1014,  c.  81,  ..  S,  of  thU  Act, 
it  !■  provided: 

cecdings  in  a  Division  C""' ™';;"  ^^^^^^^^^  bv  the  cr^aitor 

,.„a,  0,  the  .ieH«  of  '"*;;^         ^^  ^^^^  ,„„,,  „.,,, 

(4)  Where  money  '^  f^fZ^Zot  ihe  debtor,  and  there 
i,  no  execution  against  ««  P>- J^y  °t  ^^  ^^^^^;^„ 

i,  in  the  hand,  of  the  '^-«  ;t  7''t'>»^^^^  „,  ^.  j„age  on  the 
against  the  property  o   the  debtor,  _^  ^^^^.^^^  ^^  „f 

apVication  of  '-^  bst  menUoned    h^^^^^^^  ^^^  ^^^  ^^^^^^^.^  „, 
the  debtor  may  direct,  on  8™°  tern  ^^^^  ^^^^. 

n.ay  seem  just  t*. ^Lted  iVhir  ^f  «»ch  money  had  then 
tioned  sheriff  to  be  distributccl  »y  n™  ^      ^      j„age  »hall 

rnittSildt'  deman^d  and  receive  the  same  from 
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the  dork  of  such  court  for  the  purpose  of  distributing  it  under  ■•••  "•• 
the  provisions  of  this  Act. 

(6)  An  attaching  creditor  shall  be  entitled  to  sliare  in 
respect  of  liis  claim  against  the  debtor  in  any  distribution  made 
under  the  provisions  of  tliis  Act,  but  his  share  shall  not  ■xceed 
the  amount  recovered  bv  his  garnishee  proceedings  unless  he 
has  in  due  time  placed  on  execution  or  a  certificate  given  under 
this  Act  in  the  sheriff's  hands. 

(7)  The  sheriff  shall  be  entitled  to  poundage  upon  money 
received  and  distributed  by  him  under  the  provisions  of  this 
section  at  the  rate  of  one  and  h  quarter  per  cent,  an-"  no  more. 

(8)  If  an  attached  debt  which  the  sheriff  is  entitled  to  re- 
ceive, or  any  part  of  it,  is  received  by  the  attaching  creditor  the 
sheriff  may  recover  the  same  from  him ;  but  a  clerk  of  a  division 
court  shall  not  h''  liable  for  making  payment  to  the  cre<litor 
unless  at  the  time  of  payment  lie  has  notice  that  there  is  an 
execution  against  the  projierty  of  the  debtor  in  tlje  sheriff's 
hands. 

Where  a  debtor  !■  being  haraued  by  fRmishmenr  proceedlnipi. 
and  also  by  other  cnnfllptlna  clainu.  he  may  move  for  an  hiteritleader 
order:  Reading  v.  School  Board  of  London,  Ifl  Q.  B.  D.  181-  McEl- 
htran  r.  London  Masonic  Ben.  Aaan.,  11  P.  R.  181. 

The  proper  practice  in  such  a  case  is  for  the  applicant  to  move 
in  thp  court  in  which  he  has  been  sued;  Re  Anderson  and  Barber  13 
P.  R.  21 ;  see  Be  Oould  v.  Hope.  21  0.  R.  024 :  20  A.  E.  347. 

■Ickt  to  J»1T.— Section  lfl2  (2).  The  provisions  of  section  I.SO. 
and  subsequent  sections  respeetina  trial  by  jury  in  ilivision  courts,  are 
made  applicable  to  the  trial  of  claims  to  bo  ndjudienti'd  upon  undor 
this  section.     See  sections  130-144,  and  notes  thereto. 


183.  The  Judge  may  adjourn,  from  time  t"  time,  the  licar-.i„jg,,^, 
ing  and  other  proceedings  in  garnishee  cases,  to  allow  timei«"'i»n« 
for  giving  omitted  notices,  or  to  produce  further  evidence,  orpjoj^'."" 
for  any  other  purpose,  may  require  service  on  and  notice  to  "''*■ 
"tlier  or  additional  persona,  and  may  prescribe  a  form  for  any 
proceeding.     10  Kdw.  A'U.  c.  32,  «.  163. 

Tmm  Time  to  Time.— As  often  as  lie  piensps :  Neilson  v.  .Tnrvis. 
1.1  C.  P.  178:  Be  Sutton  ColdBcld  Gram.  School.  7  App.  Cns.  01: 
Whitehouse  v.  Wolverhampton  Ry.  Co.,  L.  R.  5  Ex.  6. 

The  judge  has,  in  division  court  proceedings,  generally  full 
powers  in  regard  to  adjournment  and  amendment:  see  88.  104  (ns  to 
amendment),  and  109  (n8  to  adjournment)  :  but  in  gnrnlshee  eases 
more  than  ordinaty  discretion  is  conferred,  even  to  the  granting  of 
tipw  trials  after  the  expiration  of  14  days  if  Justice  requires  it :  McLean 


4»« 


AUiraiTIOX. 
V   MrLnxl.  a  P.  B.  4«I:  Wtownl  In  IIoliMa  ».  Ubinoon,  W  O.  B.  HW. 

37  o.  R.  no.  , 

Ih.  •Mir.lion  o«  Mir  p»™>»  who  .Ubni  to  .vaU  hlmwK  o«  Ih.  bMW 
Ht  of  Ihp  garnlibM  proc««linf». 

Co,,""!  o«  J807.  which  provided  for  the  rlork  k"!""!  •  \>:^  At- 
uchmot  B<K*  w»  repr.l«l  br  Onl.  m.t.  IBM.  c.  18,  •.  14  (3),  and 
la  omlttrd  from  the  prraent  atatute. 

OanUkaMBt  *f  UmrnH  D*M>  «a  arnvniM  CMit. 

Con.  Rnlia  008,  SOO  are  aa  followa; 

BM^d)  Where  the  debt  claimed  to  be  due  or  awrolni  from  a 
„„,5S^T.'!,I  .i;.  am.",,  reeoverable  in  a  "«'•'»"  ^J""'  'V  ;„t' 
S  .how  o.a«  ahall  requlro  the  larnlahef  to  appear  Wore  <be  Jndio 
rf  S"  l.l™°lon  Cnrt  within  whn«.  W.l.lon  .l,e  ,arnl.hee  r""".  ■ 
a  ,1.,  to  be  appolntcl  In  wrltln,  by  .urh  Judr^.  «n,l  the  ,.rnl.hee  ahall 
be  wrveil  with  notice  of  the  ilay  appolntml.  ,        .      ,   , 

(2)  The  proc^llnia  ahall  thereafter  be  carrici  on  before  the  Ju.l.o 
a.  tho'irt  the  larniahec  .ommon.  ha.  l»u,-l  nut  of  the  aald  Plvl.lon 
?«.«  ami  e.ej;?tl«n  may  be  l«ued  In  the  IMvLlon  Court  to  enforce 
any  order  or  judgment  mad*. 

5»9.— (3)  rnyraent  Into  court  or  onilcr  an  order  by  the  farnl.he.. 
.hall  be  a  ynlld  dl«-h.rie  to  him.  a.  af.ln.t  the  lu.lpnent  deb  or.  or  any 
:»tnei.  or  claimant  Sf  wboae  claim  he  hai  fi.en  nott™  and  who  ha. 
been  called  upon  to  .how  cau«>  under  the  preanllnt  Kulea. 

Form,  of  onler  to  ahew  cauae:  Form  149. 

Form  of  order  for  judfment :  Form  150. 


Reference 
to  arbitra* 
tion  by 
order  uf 
Jud,(eor 
byoooMOt. 


Reference 
by  agree- 
ment. 


ment  to  be 
AM. 


ABBIIBATIOII. 

IM— (1)  The  Judge,  with  the  consent  of  the  parties,  or 
their  aeente,  may  order  the  action,  with  or  without  other  mattcr> 
in  dispute  between  the  parties,  being  within  the  jurisdiction  c,( 
the  court,  to  Ik  referred  to  the  arbitration  of  such  person  „r 
iwrsons,  and  in  such  manner  and  on  such  terms  as  he  may  dec,,, 

(2)  The  parties  to  an  action  may  by  writing,  signed  hv 
themselves  or  their  agents,  agree  to  refer  tlie  matters  in  dis- 
pute to  the  arbitration  of  a  person  or  persons  named  m  the 
agreement. 

(3)  The  agreement  shall  be  filed  with  the  clerk,  and  enteral 
in  the  Procedure  Book,  as  notices  are  entered.  10  Edw.  ^  II.  • . 
.13,  s.  Ifi.-i. 

For_  of  OTdM.-l«o.  65t  Form  at  Onant,  6B  (1). 
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AvHtntUa.— %  TIm>  Arbltntlnn  Act.  n.R.O.  1014,  c.  6S,  ■.  4,  Im.  Itl. 
tlitit  Matult  ii  mnilv  Nitpllmblp  to  nnjr  arbitritlnn  unil»r  any  Art  of 
thf  I<rglilatur«  of  Ontario,  etci-iit  In  ao  far  na  tW  fomvr  U  liiotiit- 
■litfnt  witb  thp  lattPF  or  with  any  ruin  or  prnmlur*  authorlm)  by 
thf  lamr.  All  tlH>  proviilona  of  thr  Arbltrutiori  Art  thrrcforc  a|)|il7 
lo  arbltratlona  ortlfntl  by  thr  JihIbt  iimlfr  arrtlim  tH4,  rirrpt  wtirrr 
tbry  ar«  InronaUtrnt  «'lth  titr  itrnvlalona  of  ilw  Dlvialou  TcMirla  Art 
iin<l  Rulra  or  the  Con.  Riilri  of  thr  Hiiprrtnr  Cmirt  rrlatlilll  to  tlif 
Hamr. 

Partlra  cannot  br  cont|>rllrtl  to  arbitrate. 

If  the  partlra'  conaont  in  wrltlnc  umirr  mib-arctlon    (2).  no  onlf"- 
!■  nrceaaarj,  and  upon  thr  conarnt  brim  fllrd  an«l  rntrrn)  aa  rrqttlr 
by  Bub-arrtlon    (3),   thr  awanl  la  rntrml  by  thr  cirrk    in  the  pr  ' 
iliirr  book  and  brromm  a  Jiidgmrnt  In    thr  action;   n.   IfKt;  trr  nnt> 
In  that    aectlon. 

If  on*  of  tbr  partlra  ahoulil  br  n  rorporntioti,  and  no  ordrr  In-  f>i>- 
pllnl  for.  tbr  conarnt  might  br  ritbrr  uniirr  thr  corporatr  acal  or  i!  ■' 
hand  of  Ita  aitent.  If  a  aolldtor  conarntrd  on  urbalf  of  the  corporn- 
tior.  hia  rrtalnrr  nrrd  not  br  under  aral:  Favrlrll  t.  Eaitrm  Coanti«x 
Hy.  Co..  S  Ex.  344.  Counarl  baa  powrr  to  conarnt:  Wllaon  v.  Corp. 
of  Huron  and  Ilnicr.  11  C.  P.  MH,  rvrn  airalnat  tbr  wlah  of  hIa  cllrnt, 
(inlrra  hla  diaarnt  la  comtnunlcntod  to  thr  oppoaltr  pnrty:  HtraiiM  t. 
Prancla.  L.  R.  1  Q.  R.  ^70. 

Tmatrra  and  rxecutom  may  aubmlt  to  arbitration :  R.8.O.  1014, 
c.  121,  a.  S2   (2). 

If  an  action  of  replevin  br  rrfrrm)  without  thr  conarnt  of  the 
Murrtlra.  thry  will  br  dlwharcrfl :  Rurke  v.  Olovrr.  21  1'.  C.  R.  204. 

The  partlra  on  thr  record,  though  thry  are  mrrely  nominal  par- 
liri.  muat  conarnt :  Owrn  r.  Hunl.  2  T.  R.  (M.I.  Where  a  thini  party, 
who  had  agrrrd  to  join  In  a  submimion  of  a  Ruit.  rrfuarti  to  prorerd 
In  the  rrferencr,  the  aubmliulon  waa  art  eahlr  on  thr  Application  of 
imr  of  the  partlra  on  thr  record :  Racon  v.  Crrswrll,  1  Ilodgra,  ISO. 

Ooata. — The  coata  of  the  reference  and  award  are  in  the  iliaerr- 
tilin  of  the  arbitrator! :  The  Arbitration  Act.  R.8,0.  1014.  c.  65, 
.^rhrdnle  A,  clauae  (I)  ;  aubjrct,  however,  to  arction  30  of  that  Act. 
tinder  which  the  order  of  rrfrrrnce  may  be  made  on  auch  terma  aa  to 
(tiHts  or  otber«*lar  aa  thr  authority  making  thr  order  tlilnka  Juit.  And 
niider  section  170  <1)  of  Thr  Divialon  Cnurta  Act,  coat*  arr  In  all 
rnarii  In  thr  dlacrrtlnn  of  thr  judge  unlrna  othrrwliie  provldrd;  and  In 
thr  abarnce  of  any  ordrr  of  tbr  judge  and  of  their  bring  provided  for 
in  thr  award,  tbey  will  abide  the  event:  a.  170  <2). 

An    to  arbltratora*  (era.  are  notes,  poat 

Form  of  apiHtintment  for  meeting  on  reference,  Xo.  67. 

Form  of  enlargement  of  time  for  making  award,  No.  68. 

Form  of  appointment  of  third  arbitrator  or  umpire  (authorized 
t>y  Schedule  A    <b)    to  the    Arbitration  Act),  No.  6a 

Form  of  Awaril,  No.  00, 


0«B«r»I  PvoTtaloBa. — An  arbitration  is  a  judicial  inquiry  to  be 
"vtnductrd  upon  thr  ordinary  principlra  upon  which  judicial  inquirira 
nrp  conducted,  by  hrnring  thr  partira  and  thr  rvidrrcr  of  thrlr  wit- 
"""se* :  Re  Hopprr.  L.  R.  2  Q.  B.  373. 
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IM.  ISB.  The  arbitrator  abould  decline  to  receive   private  communicationa 

from  eltlier  litigant  reT-^ectins  the  aubject  matter  of  the  reference.  It 
la  a  prudent  course  to  malte  a  rjle  of  handinc  over  to  the  opponent 
all  'written  atatementa  sent  to  bim  by  a  party,  and  to  take  care  that 
no  kind  of  communication  concerning  the  poinU  under  discussion  be 
made  to  him  without  giving  information  of  it  to  the  other  side:  Rue- 
sell.  654 ;  see  Conmce  v.  The  C.  P.  Ry.  Co.,  16  O.  R.  839,  664 ;  Be  Try- 
thall,  5  B.  C.  R.  50;  Wood  v.  Gold,  3  B.  C.  R.  281. 

No  witness  should  be  examined,  except  in  the  presence  of  both 
parties:  Russell,  191-105;  Cruiekshnnk  v.  Corbey,  5  A.  B.  415;  White- 
ley  V.  MacMahen.  2  O.  P.  453;  Race  v.  Anderson,  14  A.  B.  213;  Re 
Fcrria  &  Eyre,  18  O.  R.  305. 

Parties  may,  however,  waive  the  irregularity  by  not  objecting,  or 
by  attending,  without  objection,  meetings  hehl  after  knowledge  of  the 
irregularity:   Russell,  106. 

The  arbitrator  may  proceed  ew  parte  if  he  have  given  notice  of 
his  intention  so  to  do.  in  the  event  of  either  party  not  attending.  Mak- 
ing an  appointment  "  peremptory,"  ia  sufficient :  Russell,  198. 

Clauses  (b),  (c)  of  Schedule  A.  to  The  Arbitration  Act,  provide 
for  the  choice  of  an  umpire  or  other  arbitrator. 

Tlie  arbitrator  or  arbitrators  must  be  named  in  the  order  or  con- 
sent. ' 

Where  more  than  one  arbitrator  is  appointed,  all  must  concur  in 
the  award,  or  have  an  opportunity  of  concurring.  Those  who  arc  to 
be  affected  by  it  have  a  right  to  the  united  judgment  of  all  up  to  the 
very   last  moment. 

The  fact  of  a  joint  execution  by  two,  altbough  good  if  the  third 
finally  refused  to  join  (Freeman  v.  Ontario  &  Quebec  Ry.  Co.,  20 
C  L  J.  320),  cannot  make  good  an  award  designed  for  the  three  and 
executed  separately  by  the  third,  both  of  the  others  not  being  present 
and  joining  with  him:  Nott  v.  Nott,  5  O.  B.  283;  Russell.  249.  Where 
the  submission  provides  that  the  award  thereunder  ahali  be  made  by 
three  nrbitrators,  the  award  to  be  valid  must  be  made  by  the  three 
arbitrators  unanimously :  He  O'Connor  and  Fielder,  25  O.  R.  568. 

Rovoea.  168.  The  reference  shall  not  1)C  revocahle  by  either  party 

"'fereJce    e.xcept  bv  leave  of  the  Judge.     10  Edw.  VII.  c.  32,  s.  166. 

The  judge's  authority  to  grant  or  to  revoke  a  reference,  not  be- 
ing an  arbitrary  one,  but  to  be  exercised  on  sufficient  grounds,  he 
should  be  guided  by  the  principles  laid  down  in  the  statutea  and  auth- 
orities regulating  references  to  arbitration  in  the  Supreme  Court  of 
Ontario,  so  far  as  the  same  can  be  applied  to  arbitrations  under  The 
Ilivlsion  Courts  Act.  Thus,  the  Supreme  Court  has  power  to  remove 
an  arbitrator  who  has  misconducted  himself:  The  Arbitration  Act. 
mpra,  «.  13  (1)  ;  and  to  prevent  an  incompetent  nrbitrator  from  act- 
ing, without  waiting  until  the  award  is  mnde ;  and  a  solicitor  who 
had  acted  as  counsel  for  one  of  the  parties  was  restrained  from  net- 
ing:  Township  of  Burford  v.  Chambers,  25  O.  R.  663;  see  also  Sher- 
wood V.  Bnleh.  30  O.  R.  1. 

Leave  was  given  to  revoke  a  submissiou,  where  an  arbitrator  was 
gidng  wrong  in  a  point  of  law.  even  in  a  matter  within  biaj"'"*' 
'lonT  East  and  West  India  Dock  Co.  v.  Kirk.  12  App.  Cas.  738.  That 
ease  was,  however,  one  of  a  very  exceptional  character,  and  lays  down 
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DO  general  rule.  The  power  to  fraot  leave  to  revoke  la  a  matter  ot  ■•« 
iliacretion:  James  v.  Jame..  22  Q.  B.  D.  060 ;  23  Q.  B.  D.  13,  A  aub- 
mlwion  to  arbitration  wUl  not  be  revoked  on  a  qucatlon  of  the  udmia- 
Kion  or  rejection  of  evidence  unlcas  a  miacarriage  of  justice  is  in- 
volved. If  the  arbitrators  have  acted  bona  fide  and  reasonablr  in  the 
matter  the  court  will  not  interfere:  Re  Small  and  St.  Lawrence  Foun- 
dry Co.,  23  O.  R.  543. 

If  an  arbitrator  has  received  evidence  behind  the  back  of  a  party, 
leave  to  revoke  would  be  granted,  as  that  would  constitute  misconduct 
on  the  part  of  the  arbitrator:  Russell,  150,  160.  As  to  the  distinc- 
tion on  this  point,  between  the  action  of  arbitrators  and  mere  "val- 
uers," see  Bo  Laidlaw  and  Camnbellford,  L.  O.  and  W.  R.  W,  Co.,  31 
O.  L.  B.  200. 

Upon  the  wrong  reception  or  rejection  of  evidence  by  the  arbi- 
trator, the  former  method  was  for  the  party  objecting  to  apply  for 
leave  to  revoke  the  authority  of  the  arbitrator ;  upon  which  the  court 
might  have  either  revoked  the  submission  or  given  an  opinion  upon 
the  question  for  the  arbitrator's  guidance,  but  this  was  spoken  of  by 
Lord  Hnlsbury  in  Tabernacle  Per.  Bid.  Soc.  v.  Knight,  1802  A.  C. 
p.  301,  as  obviously  a  clumsy  and  incomplete  remedy ;  Rogers  v.  Lon- 
don &  Can.  L.  &  Agency  Co,.  Ltd.,  18  O.  L.  R.  p.  11;  sue  now  R.S.O. 

1014,  c.  es,  s.  20. 

Where  an  arbitrator  has  wrongly  rejected  ndmissible  evidence,  the 
court  will  not  give  leave  to  revoke,  if  satisfied  that  the  arbitrator  will, 
on  honring  the  opinion  of  the  court,  receive  the  evidencp:  Robinson 
V.  Davies,  6  Q.  B.  D.  20. 

It  has  been  held  that  an  arbitrator  is  not  bound  by  the  rules  of 
evidence,  and  hia  failure  to  observe  them  is  no  ground  for  setting  aside 
the  award :  Russell.  100-201 ;  Webster  v.  Haggnrt,  0  O.  R.  27 ;  Lcmay 
V.  McRae,  16  O.  R.  307 ;  16  A.  R.  348 ;  18  S.  C.  R.  280 ;  Re  Keighley, 
Maxstead  &  Co.,  and  Bryan,  Durant  &  Co.,  9  T.  L.  R.  107. 

But  that  is  when  the  application  is  to  set  aside  the  arbitrator's 
award.  The  question  of  setting  aside  an  award  because  the  arbitrator 
has  mistakenedly  rejected  evidence  which  he  ought  to  have  received,  is 
a  very  difEerent  one  from  the  question  of  revoking  a  submission  upon 
that  ground  before  the  award  is  made ;  and  if  the  parties  wait  until 
the  arbitrator  has  made  his  award,  the  court  will  not.  in  the  absence 
of  misconduct,  set  it  aside;  the  reason  being  that  tlie  arbitrator  is 
the  judge  of  both  the  law  and  the  fact,  chosen  by  the  parties,  and  his 
award  ought  not  to  be  set  aside  for  mistake  either  as  to  the  law  or 
the  fact,  but  only  for  misconduct,  if  it  is  in  accordance  with  the  terms 
of  the  submission;  In  n  Marsh,  16  L.  J.  Q.  B.  330;  Rogers  v.  London, 
supra,  and  cases  cited  therein.  An  award  will  not  be  set  aside  for 
mistake  in  the  arbitrator  either  as  to  law  or  fact,  unless  the  mistake 
appears  on  the  face  of  the  nwird  or  in  some  paper  which  Is  by  re- 
ference incorporated  in  it,  or  where  the  arbitrator  states  that  lie  made 
n  mifltftke  and  desires  the  assistance  of  the  court  in  its  rectification: 
McRae  v.  Lcmay.  18  S.  0.  R.  p.  284 ;  Re  Laidlnw  and  Cnmpbellford,  L. 
O.  an.l  W,  R.  W.  Co.,  31  O.  L.  R.  p.  216. 

Where  r?w  circumstances  have  arisen  since  the  submission  of  auch  a 
kind  as  to  make  it  probable  that  the  arbitrator  would  have  a  bias,  the 
discretion  of  the  court  will  be  exercised;  Re  Baring  &  Doulton.  8  T. 
L.  R.  701;  f'onmee  v.  C.  P.  Ry.  Co..  16  O.  R.  6.10.  The  arbitrator 
must  have  nn  open  mind:  .Tiickison  v.  Bnrry  Ry.  Co..  0  T.  L.  R-  90: 
.Sherwood  V.  Balch,  30  O.  R.  1;  Good  v.  Toronto,  Hamilton  &  Buffalo 
Ry.  Co.,  26  A.  R.  133:  affirmed  by  Supreme  (^nurt.  30  C.  L.  J.  123. 
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■•cits.  Death  of  tbr    particH,  or  cither  of  them,    brfore  award,  d(rt>R  iiot 

revoke  the  submisHion:  Chiuse  <<1)  to  Schedule  A,  The  Arbitration 
Act. 

A  p'-obubility  that  the  nrbitratora  will  five  more  than  one  party 
considers  right.  1h  no  ground  for  revocation :  G.  W.  Ry.  Co,  v.  Miller, 
12  V.  C.  R.  (154.  But  if  they  are  abont  to  allow  improper  chargea, 
application  may  be  made  for  leave  to  revoke;  Carveth  v.  Fortune,  12 
C.  r.  504. 

A  KubmiHaion  oannot  bi>  revoked,  except  by  consent,  after  award 
made:  Phippa  v.  Ingram,  8  I>owl.  369;  Lemay  v.  McRae,  16  O.  R. 
307 ;  16  A.  R.  348 ;  18  S.  C.  R.  280 ;  but  the  award  may  be  set  aside 
upon  proper  grounds  on  application  to  the  judge  within  fourteeu  days 
after  the  entry  of  the  award  under  section  167,  or  if  reasonable 
excuse  for  the  delay  within  28  days:  sub-section  2. 

Tiata  for  MahlwK  Award. — The  judge  may,  when  making  the 
order  of  reference,  impose  terms:  section  164;  and  may,  therefore,  fix 
the  time  within  which  the  award  is  to  be  made.  If  not  so  fixed,  it  ia 
provided  by  clause  (f)  in  the  Schedule  A  to  The  Arbitration  Act; 
and  by  the  same  clause,  the  arbitrator  has  the  authority  to  enlarge 
the  time. 

If  the  award  is  not  made  within  the  time  limite^,  or  any  extended 
time,  the  authority  of  the  arbitrator  would  be  gone:  Denton  v.  Strong, 
L.  R.  9  Q.  B.  117.  The  lapse  of  the  time  might,  however,  be  wnived 
by  the  parties  appearing  on  the  reference  afterwards  without  objee- 
tion :  Thuriow  v.  Sidney,  29  Grant  497.  If  the  party  appears  and 
proceeds  after  the  time  fixed  for  making  the  award  has  elapsed,  it  is 
a  waiver  of  the  objection  that  it  is  not  made  in  timw:  Re  The  Horse 
Shoe  Quarry  Co.  and  St.  Marys,  22  O.  L.  R.  420:  per  Middleton.  .1., 
p.  433. 

If  the  time  expires  without  the  award  being  made,  tlie  action 
would  still  remain  untried,  and  the  court  could  either  try  it,  or  on 
consent,  direct  a  new  arbitration.  Under  the  power  given  to  enlarge 
the  time,  the  enlargement  should  be  made  during  the  original  period, 
as  the  arbitrator's  authority  would  be  at  an  end,  unless  special  power 
had  been  given  to  enlarge  the  time  afterwards:  Russell  143. 

An  arbitrator  cannot  be  compelled  to  make  an  awani:  Russell  20,'t. 
The  arbitrator  may  consult  men  of  science  in  every  department  where 
it  becomes  necessary:  Caledonian  Ry.  Co.  v.  Lockhart,  3  Marq.  SOS. 
A  valuer  may  be  consulted:  Emery  v.  Wase,  5  Ves.  846;  Oray  v 
Wilson,  L.  R.  1  C.  P.  50;  or  a  solicitor:  Proctor  v.  Williams,  8  C.  B. 
N.   S.  386;  or  an  accountant:  Re  Tidswell,  33  Beav.  213. 

Any  writing  containing  words  expressing  a  decision  Is  an  award- 
There  need  be  no  recitals:  Russell  240.  It  must  finally  decide  nil 
matters  in  difference  in  the  suit.  Any  sum  found  to  be  due  may  be 
ordered  to  be  paid  by  instalments,  and  in  default  of  payment  of  one 
the  whole  may  l»e  ordered  to  become  due.  The  arbitrator  cannot  dele 
gate  his  authority  to  another:  see  Harrington  v.  Edison.  11  IT.  C.  R. 
114;  Ilaskins  t.  St.  Louis,  109  V.  S.  Sup.  Ct.  923;  nor  can  he  reserve 
any  future  iwwer  to  himself.  Nor  can  he  order  an  net  to  he  done  U 
the  satisfaction  of  another.  But  a  mere  ministerial  net  may  be  re 
8er\'ed  to  be  done  by  himself  or  a  stranger,  e.fj..  to  make  mcasurenientft 
or  to  settle  the  form  of  a  bond  or  relense :  Russell.  281. 

The  award  must  \m-  certiiin.  so  that  no  reasonable  doubt  can  arise 
upon  the  face  of  it  as  to  the  arbitrator's  meaning,  or  as  to  the  nature 
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and  extent  of  tlip  dutli-fi  inprnwH)  by  it   on  the  pnrtica :  RuhrcII,  2(»rt    Bm.  ie«. 
Mitchell  V.  G.  W.  Hy.  t'o..  38  L'.  C.  R.  471. 

It  in  Mid  that  a  direction  to  paj  the  costii  of  an  inferior  eouri. 
without  asoertaining  the  umo>int,  is  void  for  uncertainty :  Addison  r. 
Gray.  2  Wila.  293;  Winter  v.  Oarlick,  1  Salk.  75.  But  if  the  direction 
should  be  to  pay  the  coiitg  taxed  by  the  clerk  of  the  di.inion  c<Hirt.  i( 
would  probably  be  good :  ITicglnB  v.  Willes.  3  M.  &  R.  3R'i  •  Hopcraft 
V.  Hickman,  2  S.  &  8.  l.W;  «ee  Be  J'reble  and  Robinson.  1892  2  O. 
B.  602.  ^ 

The  award  tnust  b*-  mutual,  i.e..  if  payment  is  direrted  to  be  mnde 
by  the  one  party,  it  muBt  deiitroy  liix  obligation  to  the  other:  Ruiwell. 
206. 

It  must  be  posglble,    intelliglMe  and  connistent. 

An  affidavit  of  execution  should,  it  is  submitted,  accompany  it ; 
former  Rule  126  required  it.   but  the  new  nilen  are  silent. 

Arbitrator**  Fma.— The  arbitrator  mar  retain  the  award  until 
his  fees  are  paid  :  Russell.  251.  The  amount  of  fees  is  rejnilated  hy 
The  Arbitration  Act,  sections  19  to  27.  schedules  R  and  C. 

Travelling  exiwnses  of  arbitrators  cannot  t>e  nllowwl  in  addition  : 
ffc  nillyanl  and   Royal  Ins.  Co..  12  P.    R.  2N5. 

I'ntil  taxation  of  his  fees,  the  arbitrator  cannot  maintain  an  netioii 
therefor:  MeKellop  v.  Logan.  7  C.  L.  T.  171:  hut  sec  Crampton  v. 
Ridley,  20  Q.  B.  D.  48.  where  a  right  to  sue  for  fees  was  held  to  exist 
nt  common  law :  see  The  Arbitration  Act,  s.  27. 

The  arbitrator  may  bring  an  action  for  his  fees  after  they  have 
been  taxed;  and  unless  there  is  an  express  agreement  to  the  contrary. 
he  may  sue  all  the  parties  to  the  reference,  jointly  or  severally ;  The 
Arbitration  Act,  s.  27. 

No  action  will  He  to  recover  back  the  fees  paid  for  an  invalid 
award:  Xott  v.  Gordon,  20  C.  L.  J.   379. 

An  award  is  valid  and  binding  until  set  aside,  although  the  nrhi- 
trators  may  have  misconducted  themselves:  Bache  v.  Billinchnm 
1894  1  Q.  11.  107. 

Whore  the  costs  of  the  arbitration  were  not  provided  for  by  the 
jiubmission.  each  party  was  ordered  to  pay  one-half  of  the  arbitrator's 
fees:  Smith  v.  Fleming.  12  P.  R.  520;  Re  Harding  v.  Wren.  4  () 
R.  605. 

"  Publication  "  of  an  award,  signifying  its  completion  so  far  as  the 
arbitrator  is  concerne*!.  is  made  when  he  executes  it  in  the  presence  «.f 
!i  wituOHS  or  does  any  other  act  showing  his  final  mind,  upon  whicli  he 
becomes  functUB  officio :  Iluyck  v.  Wilson,  IS  P.  R.  44. 

Costs  of  an  arbitration,  if  untaxed,  do  not  form  a  liquidated  amount 
HTid  judgment  by  default  could  not  be  given  in  a  claim  for  such  costs : 

As  to  the  penalty  for  attempting  to  exact  excessive  fti>s,  »re  Th'' 
Arbitration  Act,  s.  26:  .Tones  v.  GtMlson,  23  A.  R.  34. 

166.  I'lie  aware!  sliall  l»e  entered  by  the  elerk  ns  the  judg-  Award  u. 
iiieiit  ill  the  action,  and  \w  shall  forthwith  pive  iintiiv  thereof  j^'^^^jj.*'*''* 
i<>  the  parties.     10  Kdw.  VH.  e.  :V3.  s.  16:.  fudir^ent. 
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Judge  uifty 
set  Mide 
awmrd. 


JUIHIMEST   ON  A«iK!>-JUlXiE  MAY  SET  ASIDE  AWAUU. 

I.««..nt  *ad  B»o.Mo«.-Tlie  owarJ  on  being  entered  become, 
.be  'Jl^t'oJ  "* eou"  (.eoUon  1««)  •°^«-'i■^^r/5 1";. "aft 
.Wloii   173    (2).     Execution  could  not  bo  i..ned  until  lo  day.  alter 
the  entry  of  judfuicnt:  sections  122,  187. 

ie7.-(l)  Till)  Judge,  on  application  to  hiin  within  four- 
teen davs  after  the  entry  of  the  award,  may  set  it  aside  and 
remit  the  matters  referred  to  the  same  arbitrator  or  arl  i- 
Irlrs,  or  may  order  another  reference  to  be  made  in  the 
manner  aforesaid. 
A„ulic»  (3)  If  reasonable  excuse  for  the  delay  is  shown  to  the  satis- 

*rSr   ,^,jj  „£  the  Judge,  the  application  may  be  made  at  any  time 
!r.^.      wHhin  fourteen  dayB  after  the  expiration  of  the  f  rst  mentioned 
fourteen  days.     10  Edw.  VII.  c.  3«,  s.  168. 

■.tunc  A.ld.  Aw»d.-See  notes  to  section  105.  onle. 

a.„«„»   1117   rives  an   eltendcd  discretionary  power  to   tUe    judge. 

that  the  arbitration  or  award  ''°''!'"S'°?  evidence  behind  the 
Arbitration  Act,  s.  13;  or  the  unprop^r  ^nl.nj  frtitVator,  or  apparent 
hack  ot  tbe  parties^  "^Sd  WherT  rilt'^ators  heard  evidence  la  the 
on   the  face   ot  the  awara.     """^.  j   ,„„|,  matters  into  con- 

absence  ot  each  other  and  of  the  .''  "™«»  °"^''  '  ,„„,  „„,  held  invall- 
sideration  outside  of  the  quest.™  m  '«»P°«'  'T  »*;'™„,irt„ation ;  Be 
dated,  but  referred  back  to  the  arbitrators  for  ™  ™"'™  „  jj  54^, 
i"rUalI,  B  B.  C  B  50^  ««  ^ral^t.  ^i.rLf«i " im"se.f  «. 
where  it  was  held  '''»  .■'/"  "^^t  „t  „ne  of  the  parties,  the  award 
by  hearing  evidence  bebiud  *«  °"v  rol.l  3  BOB.  281. 
must  bo  set  aside:  see  also  Wood  v.  Oold,  J  1!.  O-  »■ 

*  n  tiltn,.«s  although  unsworn,  behum 
Hearing  the  "atements  of  «  ^ '^"^^'^XntM  the  award:  Wrigbt 
the  back  of  either  or  both  rf  the  n""-^,  »;»',7„,„er  grounds  of  obje.- 
V.  Toronto  Ry.  Co.,  6  D.  w.  rv.  ""•'.■  ,0,  195,  jf.  however,  the 
tions  to  awards:  see  also  notes  "".7""^ ,Jr'  Jurition  after  becom- 
party  objecting  to  fe  award  proceeded  wit  '^J  »'J  ^';»°„„  „,  „  f„.or. 
fng  aware  of  what  had  l»e„  done  ami.    and  «ke^  MS  c^^     ^^^^^^^^^^   „^ 

able  award    be  w_aiv^»  b.  '^f «  »„;};i,;\,„   „,,,..,,.     Refer  also  ,0 
Re  Oraha^    25  O.  L.  R.  5:  Bo  Windat.  and  ne„r„au  Bay   a„d  Sen 

^nri^ha:  l^-'^ir-— v.an    ---   -- :^ 
-•-  r-Sb^-^tf  ^:^^e:^.  .^e.He    =0  O.  a 

/„  ,-c  r.regson   and   ■^""'"'r""'^.,,  ",.^- „'  „„;.,,.,    i,,i.l .-    Rr   Hardy   and 

"rLr.'N"B;:"c:;ia'vv"N.v        ,       ^,^,, 

Tl,e   awan,   may   also  be  set   ..ide   JJ,-™",!"' e'^tlltrity 
renui'il™  enumerated  in  ""fj^  "Z"""  "^'■ 
by   lb-    arbitrator:   Russell.   «5--n.M. 
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The  tnct  that  an  award  ii  contrary  to  law  or  cviileucc,  la  onhnnnly  Sk.  Ml. 
no  .round  tor  .ettinjt  it  aside  unlcM  a  miKurriaje  o(  justice  is  in- 
tolved.  The  arbitrator  has  full  power  to  decide  contrary  to  law-  or 
evidence  if  he  pleases,  but  it  he  intend,  to  decide  accotdin.  to  law. 
and  mokes  a  mistake,  and  .uch  mistake  i.  apparent  on  the  face  of  the 
award,  or  is  admitted  by  the  arbitrator,  the  award  may  bo  set  a.ide. 
nnsscll.  303^10 ;  McRae  v.  Lcmay,  18  S.  O.  U.  280. 

Under  this  section,  the  judge  may.  however,  set  aside  the  awnrd. 
If  contrary  to  law  or  evidence;  or  it.  In  his  opinion,  it  does  not  .lo 
substantial  justice,  or  for  any  other  reason. 

The  iud.e  may  set  aside  the  oword  on  the  uronnd  that  facts,  even 
if  not  admissible  in  a  court  ol  law.  had  since  been  discovcrwl.  whie  . 
mijht  alter  the  decision;  Re  Kclihlpy.  JIaistead  &  fo..  and  Bryan. 
Durnnl  t  Co.,  0  T.  L.  B.  107. 

An  award  made  by  arbitrators,  one  of  "'■™  »"'•"' .""""^liin. 
the  arbitration,  a  sub-atent  or  an  agent  of  the  .lefendnnts  in  obtn.nn, 
insurance  r' iks.  though  he  bad  acted  as  such  to  only  n  "-'J  •"'»" 
extent,  was  held  void:  Vlnebcrg  v.  Gunnlinn  fire  and  Life  Ass  e.  to.. 
lO  A  R.  203:  but  the  tact  that  one  arbitrator  had  acted  »»  chamber 
counsel  for  the  solicitor  tor  one  of  the  parties  does  not  disqualify  hm. 
Be  Christie  and  the  Town  of  Toronto  Junctum  .4  0.  «;"■'•-..■■ 
"  R  Kil  But  see  Township  of  Borford  v.  Clinmbers.  2S  O.  R.  M^!- 
When  an  arbitrator  awards  one  sum  in  respect  "f  ">»"";;  "»"■" 
„t  which  are  within  and  some  without  his  jurisdiction  the  award  must 
be  set  aside:  Cockburn  v.  Imperial  Lumber  Co..  20  A.  R.  l-'.  ■  ce 
In  re  Baker  v  Kelly.  11  O.  L.  B.  «23.  for  other  ground,,  for  setting 
'^ido  ."award,  and  see  no,,.,  on.c.  Section  .12  ot  The  Arbitration 
Act  authorises  the  judge  to  remit  the  matters  in  reterenco  or  any  o 
them  to  the  reconsideration  of  the  arbitrators  or  umpire.  Ami  where 
the  arbitrators  hove  decided  upon  an  erroneous  I'f'"""''?-  '"".^..''Vn  o 
done:  Re  Berlin  &  Waterloo  Strct  Ry.  Co  and  Town  of  Berliii.  10  O. 
L.  R.  57. 

FonrtMii  D«Tfc— The  time  for  moving  dws  not  expire  until  14 
,lavs  from  the  entry  ot  the  award  ns  a  judgment  in  the  cause  by  the 
Wk,  a. "raided  by  section  1611.  It  will  be  """ri"""  " .'ZZ' 
able  excuie"  tor  the  delay  is  shown  to  the  satis  octlon  of  the  udgo 
14  days  further  time  may  be  allowed  for  applying  to  set  aside  the 
award. 

See  notes  to  section  160. 

168.  An  arbitrator  may  adroinistpr  an  oath  to  the  parties  Arbit™^ 
and  to  the  witnesses  examined  het'oro  liim.     10  Edw.  MI.  e.  |^|^|„|„. 

ter  i>athH. 
32,  9.  Ifiil. 

See  also  Tlie  Arbitration  Act.  s.  10   (al. 

It  is  left  to  the  option  ot  the  arbitrator  whether  he  will  examine 
,he  witnesses  on  oath  or  not.  Tie  cannot  be  compelled  to  so  examine 
them,  though  one  ot  the  parties  may  require  them  sworn :  Smif  _ 
Golf,  .1  D.  &  I..  47-,  but  the  evidence  ouglit  to  be  tukeii  on  "Oth  or 
nflirmnlioii  in    nil  cases. 

Form  ot  oath.  .10  (m). 

The  sending  ot  adulterated  samples  to  be  used  on  all  "rbitrati..,. 
thougl'  not  in  fne,  so  used,  is  a  misilcmeanor :  R.  v.  Vreones.  1801 
1  Q.   B.  .loo. 
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COSFE88IONS  OF  DEBT. 

Cirrkdfcnd  169. — (1)  A  clerk  or  baililf  may  take  a  confession  or  nck- 
'*"'"■-  nowledgment  of  debt  from  a  defendant,  in  the  prescribed  form, 
wliich  shall  be  witnessed  by  the  clerk  or  bailiff  at  the  time  of 
the  taking  thereof;  and  ujwn  the  production  of  the  confeHsion 
or  acknowledgment  t<t  the  Judge,  and  proof  thereof  by  the  oath 
of  the  clerk  or  bailitf,  the  Judge  may  order  that  judgment  U- 
entered  thereon. 

(2)  The  oath  nhall  state  that  the  party  maki...*  it  has  not 
received,  and  that  he  will  uot  receive,  anything  frcmi  the  plaintiff 
or  defendant,  or  any  other  pemm.  except  his  lawful  fee:*, 
for  taking  the  cttnfession  or  acknowledgment,  and  that  he  has 
no  interest  in  the  demand  sought  to  be  recovered.     10  Edw. 

vn.  c.  32,  s.  no. 

May  Tftka  m  OonfkHlom.— Thp  former  Bcction  2U>  R-8-0.  18I*T. 
c.  m.  provi(l«l  for  taking  a  oonf««i»m  "  Ix-fore  or  after  aptum  rom- 
nicncc<l  ;"  tliPdp  wnnis  are  now  omitted,  nnci  n  confoMlon  eaii  only  be 
taken  after  netinn  pommenced. 

Form  of  a  ronfemiion.  No.   83. 

Form  of  affidavit  of  execution  of  ronfosKion.  No.  i!H. 

Form  of  jiiiifment  im  confedBion.  No.  49. 

One  partner  cannot  nfve  a  confeiwioii  fur  the  firm  without  speeiiil 
authority;  Hnff  v.  Oanieron.  1  R  R.  255;  Hambridge  v.  De  La  Crouec. 
:t  ('.  II.  742 ;  but  if  the  non-exccnting  partner  comei  to  know  of  it. 
iind  allowd  proceedings  to  be  taken  upon  it,  and  delayn  for  eighteen 
months  before  applying  to  set  it  anide.  a  judgment  upon  it  will  no*  h.> 
disturbwl:  Brown  v.  Cinqmara.  2  T.  R.  202.  A  confession  could  U 
given  by  the  attorney  of  the  defendant ;  Rirfimond  v.  Proctor,  3  T^  C. 
L.  J.  202;  but  bin  authority  must  be  produced  and  should  be  attached 
to  the  confession.  The  jurisdietion  conferred  to  order  judgment  on  a 
eonfenflion  would  seem  to  be  dependent  upon  the  prodiietion  to  the 
judge  of  the  confession  and  tlie  special  oath  of  the  elerk  or  bailiff  vrhu 
look  it.  required  by  the  section.  The  case  of  Potter  v.  Pickle,  2  P.  R. 
;MH.  in  which  the  affidavit  of  execution  of  a  cogno\-it  under  the  Com- 
mon Law  I'rocednre  Act  to  be  filwl  iifterwards.  being,  it  is  submitteil. 
distinguishable. 

One  of  «everal  »'Xccutors  has  no  power  to  bind  the  others  by 
giving  a  confession ;  t'ommercial  Bank  of  Canada  v.  Woodruff.  21  T'. 
C.   R.   002. 

A  c<infisiti..u  given  by  the  luaker  of  u  note  payable  immediately  is 
no  defenrr  to  an  actii.n  against  the  endorser ;  Hank  of  Montreal  v. 
I>ougIn».  17  T'.  C.  R.  208.  If  one  of  two  defendants  dies  after  ron- 
fession  and  before  judgment,  leave  wwld  be  given  to  enter  judgment 
ngainst  the  survivor:  Nichall  v.  Cartwright.  Tny.  4(14:  see  letter  at 
p.  313  of  7  f.  r.  L.  J.  on   Cnnfession. 

At  the  Time  o*  Taking  Tli»»ot.— The  ♦•onfcssion  or  ncknow- 
ledgmrnt    executrd     in    any    other    form    than     here    prewribed     w«.>lld 
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operate  as  an  admiuiun  of  the  party  of  the  ctiutviiti  uf  the  iiiatrumciit,  s 
but  coiiM  not  properly  be  arted  upon  br  a  confeuton.  Tlie  general 
opinion  ia  that  a  confeaalfrti  In  the  diviiiion  conrt  hiw  not  the  effect 
that  the  aamc  Iniitrumvnt  woulil  have  under  K.H.O.  1B07,  c.  147  (now 
R.8.0.  1914.  c.  134).  thouih,  in  Park  v.  Willcock,  Feb.  16th,  1803 
(not  reported).  It  wa«  held  that  a  eonfeaaion  of  Judgment  in  a  divlaion 
pourt  came  within  the  expresii  terina  of  that  Act,  and  wua  void  a« 
agalnet  creditors  when  in  contravention  thereof;  and  we  EdUon  Cenernl 
Electric  Co.  v.  Weatminiitir  Tramway  Co.,  18»7  A.  C.  103.  But  see 
Bailey  v.  Bank  of  Uamiltoii,  21  A.  B.  irrfl  where  a  dtfenee  wan  with- 
drawn pumiiant  to  the  pnivinionn  of  aoction  118  (now  102)  of  the 
Division  Courts  Act. 

JvdSMeBt  VpoM  Oomf«salaa. — No  time  is  limited  within  which 
fj   ■  application  for  judgment  is  to  b«'  made:  see  notrs  to  m-etitm  OH. 

No  Intereat  1m  tke  D«m»Bd.— It  is  Intended  horn  to  make  the 
officer  who  taken  the  confewion  perfectly  Independent  wo  fnr  an  thi> 
oath  pan  make  him ;  and  aa  neither  clerks  nor  bailiffs  can  sue  in  th.'ir 
own  court,  neither  can  they  have  any  "  Interest "  in  the  suits  of 
others :  see  section  52  and  notes. 


170. — (1)  T"nU'!»^  otherwise  provided,  the  oosti*  of  and  iiui- Judges 
dent«l  to  all  aefionB  shall  be  in  the  dist-retion  of  the  JiKijje,!;^^^"^^^. 
who  i*i»aU  have  full  power  to  determine  by  whom  find  to  wliat 
extent  *i»ts  shall  be  paid. 

(2)   K  the  Ja^ljre  does  not  make  an  order  as  to  costs  they  *^'*"*" 

f^hall  abide  the  event  of  the  action.  uvent  ex- 

cept liy 

y;i)  Wliiere  the  plaintiff  does  not  appear,  or  diwa  not  prove  order, 
his  claim,  the  Judge  may  award  to  the  defendant  a  sum  for  Ailowanw 
his  trouble  «ii<l  attendanie   not  exceeding  what   he  would  bej^ffj/"^;. 
entitled  to  if  a  witness  on  his  own  behalf,  to  Ije  recovered  by  »«ndance. 
execution. 

(4)   Where  tlie  plaintiff  fails  to  recover  judgment  by  reason  Contswhen 
of  the  court  not  having  jurisdiction,  the  Judge  shall  neverthe-  J^J'Ji'iJj',',f 
less    have    the   power    conferred   by    subsection    (1),    and    thejiiriBdic 
recovery  of  the  costs  awarded  may  be  enforced   by  the  same  "*"" 
remedies  by  which  costs  of  proceedings  within  the  proper  com- 
pf-tf^nce  of  the  court  arp  recoverable.    10  Kdw.  A'TI.  c.  IVi,  s.  171, 

All  Aetlona. — Sec  notes  to  section  40. 

!■  tke  DfaeratloB  9t  tka  Jmdce.  —  A  very  wide  discn>tion 
(■'full  power")  ig  here  givpn  to  the  judge  on  the  subject  of  costs,  but 
it  only  appti'-fl  to  fnm^»  where  it  is  i"»t  "otherwitH'  pnividtMi."  It  would 
not  appfy  to  such  (-ases  as  arp  pr<»«i4i«'d  for  midpr  Keetion  111  (•'•). 
and  orh*-fs  of  a  stRMlar   nature. 
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■m.  170.  I'   the  dlKretlog   and   "full  power"    here  Jlven   •■  to  co«te  U 

rxerciwd  u|)oii  nn  erroneoui  principle)  or  a  mlaapprehcQtloii  of  the 
facta,  there  has  been  no  real  ext-mM  of  Judicial  discretion :  and  In 
■urh  clrcumatanccf.  if  the  oaae  Is  Bi  appealable  one  under  section  123, 
an  appeal  will  lie  thereunder  from  such  a  rteclalon  as  to  costs:  Gatea 
V.  Seagram,  10  O.  U  B.  210;  and  see  Julius  v.  Oiford  (Bishop).  5 
App.  Cas.  214.  Enabllnf  worda  are  always  compulsory  where  they 
are  words  to  clTectnate  a  legal  right :  lb. 

AkUa  tk*  Biamfc— Subsection  (2).  The  event  U  to  be  taken 
diatrlbutively.  If  the  plaintiff  recover  aa  to  some  icems  of  the  claim, 
and  the  defendant  as  to  others,  the  plaintiff  is  entitled  to  the  general 
costa  of  the  salt,  and  the  other  casta— cj.,  witnew.  fcs— will  be  pn.v- 
able  to  the  party  who  haa  aucceeded  upon  the  issue  i  ipect  of  which 
they  were  incurred;  Myers  t.  Defrles,  4  Ex.  D.  ISn  lookc  ».  Taylor. 
B  Q.  B.  D.  5«8;  Hawke  ».  Brear,  14  Q.  B.  D.  (M 

Ovata. — Where  a  party  to  an  action  la  a  »  *arj  and  material 
witncsa  on  his  own  behalf,  be  Is  entitled  to  tai  .gainst  the  opposite 
iwrty  against  whom  ho  succeeds  in  the  action  the  anme  fees  ns  nnj 
other  witness:  Boyle  v.  Rothschild.  1«  O.  I..  B.  424;  Tattersall  v. 
Peoples  Life  Ass.  Co.,  10  O.  L.  B.  537.  The  fact  that  witnesses  may 
necessarily  have  to  be  brought  a  long  distance  to  attend  the  court  is 
no  riuson  fi.r  disallowing  the  necessary  expenses  thereof:  but  if  the 
™»e  is  one  in  which  the  evidence  conld  have  been  properly  obtained 
under  a  commission  under  section  118,  the  judge's  discretion  would 
doubtless  he  rightly  exercised  in  moderating  the  expenses  of  witnesses 
brought  at  a  great  expense  entirely  disproportloned  to  the  amount  In- 
volved in  the  action.  It  Is  submitted  that  the  tariff  is  not  conclusive 
a.  to  matters  not  provided  tor  in  it,  and  that  other  chargea  may  be 
nllowol  which  the  Judge  may  think  just:  see  Toronto  v.  Grand  Trunk 
Rv  Co..  13  O.  L.  R.  12.  The  judge  has  the  same  power  over  the 
mVte  in  cases  tried  by  jury  as  in  those  not  so  tried;  and  the  r,.,>m- 
mendation  of  the  Jury  on  the  ouestinn  of  costs  need  not  be.  nnd  it  is 
•uhmltted  ought  not  to  be,  conslderml :  see  Faninhai'  v.  Kobcitson.  13 
P.  R.  156;   Weaver  v.  Sawyer,  16  A.  R.  422. 

Wttaasa  B«M«mt  1»  tfca  Oo»»t».— For  schedule  of  witness 
fees,  sec   Pivteion  Conrt  Tariff.  3. 

Wltuaa  Itosldast  o«t  of  Oommlr,— Such  witness  Is  entitled  to 
be  paid  witness  fees  and  mileage,  according  to  the  County  Court  Tnnll  : 
section   117,   i.e. : 

Witnesses  within  3  miles  of  the  courthouse,  per  diem »1  00 

Witnesses  over  3  miles  of    the  courthouse,   per  diem 1  50 

Barristers    nnd    solicitors,    physicians    nnd    surgeons,    other   than 

parties  to  the  cause,  when  called  upon  to  give  evidence  of  pro- 

.    fessionol   service   rendered   by  them,   or   to  give  professional 

eviilence.  per  dicta,  unless  otherwise  provided  by  statnte. . .     0  00 
Knaineers,  surveyors,  nrrliiteets.  other  than  parties  to  the  cause, 
when  called  upon  to  give  evidence  of  any  professional  service 
rendered  by  them,  or  to  give  evidence  depending  upon  their 

skill  or  judgment,  per  diem  "  OO 

If  witnesaea  attend  in  one  ease  only,  they  will  be  entitled  to  the 
full  nllownner;  if  they  attend  in  more  than  one  case,  they  will  b« 
entitled  to  n  proportionate  part  in  each  case  only. 


COSTS — WITNESS   FEES,    ETC.  417 

Tb«  traTclUog  expeniei  of  witneiMt,  ovtr  three  tDilcK,  nrt  nlloweO  •««•  170. 
■cconling  to  the  lutua  rpointubly  and  actually  paid,  but  lu  no  caM 
to  exceed  20  ccnti  per  mile,  one  way. 

The  above  la  the  tariff  Id  county  court  eaaw,  provided  by  Cud. 
RulcK  of  the  Supreme  Court  of  Ontario,  lit  Beptcoiber,  1913,  at 
amended  by  Con.  Rules  of  24th  December,  1013.  The  wordiof  of 
MCtlon  117  la  wide  enough  to  include  the  ipeclnl  free  to  bnrriiten 
and  othera  above  itated ;  but  only  if  "  resident  iu  Ontario,  but  out 
of  the  county  in  which  the  court  is  situated."  If  resident  within  the 
founty,  they  will  only  be  mtitlrd  to  fi'ei  on  the  tnriff  provided  by  the 
Division  Court  Rules,  post. 

Veterinary  surgeons  arc  mentioned  In  the  DiviHlon  Court  Tariff, 
but  not  Id  the  County  Court  Tariff:  see,  howcvor,  Tlic  Votcriimry  Sur- 
geons Act,  R.S.O.  1914,  c.  171.  s.  2. 

I'nder  the  Division  Court    Tariff: 

Bnrristpm  and  stdldtors,  physician*  and  siirgeons,  eugiiiecrs  nnd 
veterinary  surgeons,  other  than  parlies  i  the  rsuse,  when 
called  upon  to  give  evidence  of  any  prof'  inial  service  ren- 
dered by  them,  or  to  give  professional  opinlnns,  per  diem.  .  94  00 

(Note. — Disbursements  to  Mirveyors,  architects  luid  profesBionnl 
witneases,  aueh  ns  are  entitU'il  to  Rpceiflc  fees  by  stntute,  are  to  be 
taxed,  as   authorize.!  by   "lu'h   stntute.) 

Veterinary  sui^eotiv  (R,S.O.  1914,  c.  171,  s,  2)  shnll  be  entitlwl 
t(»  professional  fees  in  attending  any  court  ns  n  witness  in  nueh  canes 
as   relate   tf>  the  )>rofefl8ion, 

Ar,>iii.vls  (The  Oiiturio  Architects  Act.  R.S.O.  c.  lOT.  s.  2S> 
».\00  per  day. 

Surveyors  (The  Ontario  Land  Surveyors  Act,  R.S.O.  191 1,  e.  l(Vi. 
s.  40).  95.00  per  day. 

Vndcr  sub-section  (3).  the  judge  may  allow  the  defendunt,  in  th"' 
^■hvwmstanoes  there  mentioned,  n  sum  for  his  trouble  and  expense  of 
Uttcndanco,  not  ex.-veding  what  he  would  be  entitled  to  if  a  witness  on 
liW  own  behalf.  This  is  independent  of  the  general  Inw  f()r  the  allow- 
•*ce  of  witness  fees  to  a  party  to  the  notion  attending  as  a  witness. 
So  the  allowance  mny  he  made,  even  if  the  defendant  did  not  attend 
for  th'     1  irpose  of  xtviiig  evidenee. 

C;««tt    When    Aettom    raUa    for    Waat    of    JmvUdletftwa.— 

l'^>rIll, '■i.s,  it  wns  de<ided  that  where  a  judge  had  no  Jurisdietion,  be 
had  no  p»)wer  to  nward  coats :  Lawford  v.  Partridge.  1  U.  *  X.  (Ct  : 
Peacock  v.  The  Queen,  4  C.  B.  N.  S.  2«4:  Powley  v.  Whitehetwl.  Irt 
r.  r.  R  .^89;  Campbell  v.  DflTidana.  19  H.  C.  R.  222:  Nirhfdls  v 
Liimly.  M  C.  P.  100:  Jie  Kingston  Election.  Stewart  v.  Macdonald.  41 
I",  r.  R.  p.  rtl.T;  Rrown  v.  Shaw.  1  Ex.  D.  42.'!:  though  the  ftuth«*ities 
to  th.it  effeer  were  disregiirded  in  flreat  Northern  Committee  v.  Inett. 
2  Q.  T\.  I ),  284 :  sw  rases  cited  iu  notes,  ante. 

The  provision  in  sub-section  (4)  is  intended  to  remove  any  donbts 
which  existed  am  to  the  right  of  a  jndire  to  award  costs  against  the 
pInintifF  in  such  casen. 

The  judge  cannot  lay  down  a  (cenernl  practice  that  only  the  costs 
of  such  witnesses  as  are  called  at  the  trial  shall  be  allAsrcd  nnd  if  it 
be  desirec]  to  hmvv  tiie  f*tm  of  witoewieii  who  have  not  been  ealltHi 
nllowe*!.  npplicatkm  is  to  he  made  to  him:  The  Cashmere,  62  L.  T.  S14. 
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COUNSEL   FEES,   ETC. 


TaaatlMi  mt  C«*t«.— Tbo  clerk  1«  to  iktfnnine  («ubjii«t  to  appeiil 
to  the  Jiiilsf)  what  fini  arr  to  br  ■llnw<il  for  wltnMweii,  and  before 
a)li»wlnff  the  uinie,  muit  bo  MtUHetl  that  thej  uttencteH.  and  miiat  be 
furnlMhrd  with  the  affidavit  prescribed  by  Kiile  7&.  The  nwta  muat  be 
made  out  In  detail  and  aboiild  be  endorocil  on  or  attached  to  the  tum- 
moni.  The  i«rtic«  to  the  action  arc  entitled  to  a  detalM  bill  ot  the 
coHtR,  if  demandnl,  on  payment  to  the  clerk  of  a  fee  of  10  cents  and 
neceaaury  poatage:  Rule  TH. 

V**tec«,  Bts.— The  coiitH  of  prepBjiiif  and  reglatcrlnf  lettera  con- 
taining papera  aent  from  one  division  roiirt  officer  to  another,  or  to 
partlea  to  aulta  or  to  the  Judge,  and  of  all  nrceaoary  notices  sent  by 
the  clerk,  Including  postage  atamps  wblrb  ore  required  to  be  sent  to 
the  Judge  for  the  return  of  papers  aent  to  him,  are  In  all  rasca  coata 
In  the  cniise:  Rule  07. 

Form  nf  affidavit  of  witness  feet.  No.  1*0. 

•aomrttr  'or  Cvata. — See  notes  to  aection  110. 
Form  of   bond   for  aecurity  for  costs,   No.   71. 


CounM^l 


171.  WIkto  in  h  ninteiited  actiuti  for  mare  tlimi  $1<K>,  ami 
in  the  caseB  mentioned  in  clauscB  (&)  and  (c)  of  section  12,*> 
where  a  counsel,  solicitor  or  agent  has  been  employed  by  the 
successful  party  in  the  conduct  of  the  cause  or  defence,  the 
Judge  may  direct  a  Bum  of  $5,  to  be  increased  according  to  the 
difficulty  and  importance  of  the  case  to  not  more  than  $10,  to  l)o 
allowed  to  the  successful  party,  and  the  same  shall  be  added  to 
the  costs.     10  Edw.  VII.  c.  32,  s.  173. 

Im  a  Comt««t«d  Aatlam.— Tbla  section  ia  extended  to  apply  to 
appealable  Interpleader  coaea  by  section  12r>  <b>  and  to  cases  in  whirh 
the  parties  conMnt  to  an  appeal,  section  127i  (c>.  The  fee  I.ere  r1v«'ii 
ran  only  l)e  ordered  to  be  taxml  when  "  such  airent  ia  a  barrister  or 
solicitor:"  Rule  03:  and  It  submitted  that  no  fee  could  be  taxed  if 
u  clerk  or  student  conducted  the  case, 

"A  contested  caae "  Is  defined  by  Rule   'A  an  follows: 

(a)  Where  a  defence  is  put  in  disputing  a  claim  for  more  than 
$10(^  and  a  counsel  or  solicitor  ha»  been  retained  to  p-osecute  or  de- 
fend the  claim  in  court  at  the  aitting,  and  the  case  comes  for  trial, 
whether  any  actual  contest   is  made  at  the  court  or  not. 

(b)  Where  a  defence  ia  put  in,  disputing  a  7laim  for  more  than 
$1W»,  and  a  counnel  or  solicitor  baa  been  retalne.;  tn  make  an  applica- 
tion under  the  Act,  and  an  order  is  made  thcn'in  by  the  Judge  em- 
powerlnfc  the  clerk  to  enter  Hnal   Judsment. 

(c)  Where  a  defence  is  put  in,  disputinx  n  claim  for  more  thnn 
flUU,  find  a  counsel  or  aolicitor  has  been  retniii'^d  to  prosecute  the 
claim  in  court,  and  the  defendant  nfterwardx  and  before  the  openinir 
of  the  court,  confesses  Judgment,  or  pays  or  lettles  the  claim, 

(d)  Where  a  defence  is  put  in,  dlsputins  n  claim  for  more  thnn 
ItfMI,  and  the  defendant  hna  retained  a  solicitor  or  counsel  to  defend 
the  action  for  him  In  court,  and  the  tdalntiff  does  not  prosecute  bin 
action. 


0»T..  ^^, 

JuJlm.m  i.  ,„„v.^  for  „„,!„  ^.„„„  jo,,,  ,,,,  p„,„  ,„  {  '  "  —■  "■• 

to  B.de  b)    h,-  ju,lB  cmpowtrlnt  th„  cirrk  to  enter  Unal  Judimeat.   Un. 

ubUln  Hnal  judimrut  for  part  only  c.t  the  claim.  It  would  •eem  that 
a  coai,«    fee  m^ht  be  allowed  (or  obt.mlr,  .„ch  .„  ori,   where  thi 

for  which  tlnal  JudKioeut  wa.  orden^  e.fwled  »lt»i.  Iln  tb.  trial  o( 
b.  allowed,  but  tb.  total  fee.  allowed  1„  the  .aee  mu.t  uot  .a«ed  110 
I  aaea  ueiitluned  In  el.use  i  hi  aeilion  125.  •■  In  Interpleader  where 
tte  n,one,  or  the  ,.K„  „f  ,i,e  „k«I.  or  chattel.  eUilmed.  o,  |[r.«^I 
.hereof  exceed.  »I00,  or  where  the  d.,„„«e.  claimed   b,  or  «^'lZ^o 

WO  ctauee  (b)  of  .ecllon  IW.  n.««-  (c)  ^H-tlon  111:  •■  Where  th. 
Wrtlc.  conacnt  to  an  .p,„.al,'  „o  mutter  how   »m.ll  1.  the  an,,mnt  in' 

The  pre«.nt  law  of  Ontario  permit.  ,„on«.|  to  .ue  for  the  value 
of  profclouHl  wnlce.:  .\rmour  v.  Kilmer.  2S  O  II  Ills-  w^ri„o,.ii 
>^  fampMl.  4,  r.  c.  H.  332:  and  it  .«Id'„fm  that  ,.  ,e',."eru„de 
.Itor  In   an  action  aialu.t   bl.  client.     Seo  note,  to  .ection  110. 

.•*•>>  *•  T»»d  V  Ik.  Olarfc.— The  clerk',  ilutv  la  .i.uidv  . 
.mn,.terial  one.  which     .    i.  bound  to  execute,  the  ;i.p;,n,lb  lit'  5  tn" 
.Mam.    1  Q.  B.  3:   (.rnhnm  v.  Smart.   IS  r.  f.   H.  4141.   jin,        ,, 
a«er  of  Jlet.  A.rlura  Di.t..  4  Q.  (B.   li.  p,,.  +(41.  441 

h-  .^i^"''"'"°Ji,™°'"T'  """"  ""  ^"^^  ""''-■  "■i"  "•■•lion  .hould 
^RUho^^  ««'"rtiM  to  tb,  prinrtple.  laid  down  i„  Juliu.  v.  Oxford. 
IBLhop).  .-,  App.  Ca..  214.  and  other  c««..  clte,l  i„  oote  to  ..ctlon  10! 

17J.  Where  the  defendant  having  di»piite.l  the  plaintiff's  r,„,,  ., 
claim,  afterwards  and  W'fnre  thi-  opening  of  th..  ccn.rt  confesses  "•"-••" 
jmlRinent  or  pay.  the  claim  so  short  u  time  Utore  the  sittinjtsilLjr"'" 
of  tlie  court  that  the  plaintiff  cannot  i„  the  or.linarv  wav  be 
notified  thereof,  and  withont  xneh  imtico  the  plaintiff 'ionn'/i./e 
and  reasonably  incurs  expenses  in  procuring  witnesses  or  in 
attending  at  court,  the  Judge  may  order  the  defendant  to  pav 
such  eosts  or  snch  portion  thereof  as  t..  him  mnv  seem  ii.st 
in  Kdw.  VII.  e.  3-3.  s.  i:3. 

(...i.^'".'**"'  '»*»»•»«•— A>  to  when  the  ilefemlant  mnv  confc. 
Jii  imcnt,  iwc  .ection  Km  and  „„,„  .hereto.  See  section  lo"  ,,  ,! 
u.ulrawal  of  defence  by  notice  to  the  clerk,  which  mnv  be  ,l„„"e  l"t 
lc«.t  ..x  d«.v.  before  the  sittini  at  which  the   oc,i„„   „„y   he  tried 

auv  mr't'v**for''wl!or^'~"  ''  ""  '!'"'  "'  "»  ""'  'or'l™ith  to  notify 
e?tio„  "T  The  ^ol  ■  ";"■';"■""••■  "'""•'.'■  ^'y  virt.,c  of  hi.  office: 
c'llfln  4-.     The  nonce  j,  to  he  reiriwtcred :   Role   7S. 

n.r.— 2fl 
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JIIX1.MEXT    AN'l)    EXKt  L'TIOX. 


RcaaonmbXj  laenrt. — Wliot  is  reasonable  must  always  be  a  fact 
to  !)♦'  determined  by  the  iiidge.  and  must  be  decided  with  reference  to 
tlie   circumstances   ot   encb    particular   case. 

Set  also  notes   to  section   ITl. 


J! 


Wh*-n 
money  not 
paid,  pur- 
suant to 
oriter.  fie- 
cutiun  to 
issue. 


Form  of 
execution. 


JUDGMENT  AND  EXECUTION. 

173. — (1)  Where  the  Judge  gives  judgment  or  makes  an 
order  for  the  payment  of  money,  and  default  is  made  in  payment 
of  the  whole  or  of  any  part  thereof,  the  party  in  whose  favour 
tlie  order  lias  Ijeen  made  shall  be  entitled  to  execution  against 
the  goods  and  cliatteis  of  the  party  in  default. 

(2)  The  clerk,  at  the  request  of  the  party  prosecuting  tlie 
judgment  or  order,  shall  issue  an  execution,  Form  5,  to  a  bailiil 
of  the  court,  or  to  a  bailiff  of  any  other  court  within  the  county, 
who  by  virtue  thereof  shall  levy  by  distress  and  sale  of  the  goods 
and  chattels  of  tlie  party  in  default  Buch  sum  and  costs,  with 
interest  thereon  from  the  date  of  the  order  or  of  the  entry  of 
the  judgment  as  have  been  ordered  to  be  paid  and  remain  due, 
and  sliall  pay  the  same  ver  to  the  clerk.  10  Edw.  VII,  c.  S'2, 
8.  174. 

Rule  74  provides  that  every  judgment  mid  orilcr  shall  be  entered  in 
the  Procedure  Book  and  the  moneys  shall  be  payable  at  the  office  of  the 
clerk. 

Form  of  execution  against  goo<l«.  No.  52.  also  No,  4  to  Act. 

Appolntmeiit  of  ReeeiT«r. — There  is  probably  no  authority  in 
the  division  court  to  aid  u  judgment  creditor  by  the  appointment  of  n 
receiver,  but  the  point  has  not  been  expressly  decided :  see  notes  to 
section  fiH. 

JadcmOBt. — By  a  judgment  is  here  meant  that  final  determination 
of  a  cause  which  concludes  the  parties  and  their  privies  to  it,  and  pre- 
vents the  subject  being  again  litigated,  either  in  the  division  court  or 
any  other  except  bv  way  of  appeal :  flibbs  v.  Cruiekshank,  L.  R.  8  C.  P. 
454:  Flitters  v.  Allfrey.  L.  R.  10  C.  P.  2fl :  Austin  v.  Mills,  9  Ex.  2S8; 
Hover  V.  Child  1  Ex.  D.  172;  Bullock  v.  Dunlop,  2  Ex.  D.  43:  see 
note   to   section    8. 

So  long  as  a  judgment  stands,  if  reRularly  entered,  on  proceedinss 
duly  taken,  it  estops  either  party  from  denying  its  correctness  or  the 
execution  founded  upon  it:  Hiiffer  v.  Allen.  L.  R.  2  Ex.  15:  Ventri^s 
v.  Brown,  22  C  P.  345;  but  if  obtained  hy  covin — i.e.,  secret  con- 
spiracy or  agreement  between  two  or  more  persons  to  injure  or  defraud 
another — and  collusion,  it  is  no  bar.  and  rtoen  not  affect  tbird  parties : 
Girdlestone  v.  Brighton  Aquarium  Co..  3  Ex.  R  137:  4  Ex.  D.  iri7: 
see  Edison  OenernI  Electric  Co.  v.  Westminster  Tramway  Co..  1S07. 
A.  C.  10.1.  .\  defendant  in  the  division  cnurt  who  obtains  a  judgment 
on  a  counterclaim  for  an  amount  beyond  the  jurisdiction  of  the  court, 
but  who  has  not  obtained  any  relief  in  respect  of  the  balance  in  excess 
of  the  plaintiffs  claim,  is  not  estopped  from  afterwnnls  bringing  au 


TIIK   KXHaTlCV  .UT-EXEJIITIOX,,   ftc. 


.am»caase„f  „rtio,,;buttt.So?e„dMM„,h';s™''°'>'  '"""   "1'™   the  s.c.  173 
°>urt  is  estopped  fr„p,  dopytaz  Vl°    raul!     f      ?"'""'  '•™"  »'  >»-")' 
«uch  co»rt,  aod  the  only  gJeSfi™  ,„T''h    V",''T  "'  ""  "'"i-'^  i" 
America,,  and  Mexican  Co.,  imCl  Ch    ii'         *    ».   230;    Re   South 

■n  l^b,  Biain  Co.   v.  Mont.iif  i^cki^.  "J^o.^f  o'^' ^fit^  '^'"*  "• 

See,  also,  notes  to  section.  9s,  100,  122,  lij,  ,24 

vides'rhaTl''e*  "o'?",'„*^™S*L'„»/"»^-T>'e.  .bov,  section  pro- 
to  a  bailiff  of  any  other  court  within  tie  "■"  "'  ""  """  »■• 

««on  was  not  in  the  ori^inal^^ l^  ^V^^'Sain.^ln  ^'LIT 
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THE  EXECrnoX  ACT. 

The  R.  s.  o.  ]014.  0    80    nnnii...  . 
court,  and  ia  as  follows:  ™"'"  '"  ''"'•utions  in   the  division 

1.  This  Act  may  be  cited  as  "  The  Execution  Act." 
*•  In  tiiis  Act 


Short  title. 

(a)  "  Exee„ti„n  "  sl,„ll  i„du<ie  a  writ  of  fieri  facias  and  "°^™"" 
^    eveo-  sub»e,,ue„,  writ  f,.r  givin/effoct  thereto  L^nT"" 
(ft)     Sheriff  -;  shall  indu.le  any  officer  to  whom  a„  exe- 
cution IS  tlirocteii.  "Sheriff." 
fA  division  court  bailiff  i,  wiihin  this  delinitionl. 


E.IEMl'IIOX. 
tSe,  notes  on  exemptions.  p„„.  ..Statutory  E.,e„ption,,."I 

(a)  The  Ms,  heddin^,  „„d  hcds,t.„d.s  (including  cradles)  -^"-■ 
in  ordinary  use  l,y  tlie  dehtor  and  his  family:  ^     ^^'""■ 

(i)  The  necessary  and  or.linnry  wearing  apparel  of  the  a  i 
debtor  and  hia  f.i,„ilv  "^  the  Apparel. 
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DEBTOll  S   EXKMI'TIONS   FHOM   KXECL'TION'. 


Sac.  173. 

Furniture. 


Fiitl  and 
liroviMiunn. 


article 
valiifil  at 
over  »100. 


(c)  One  coukiii-,'  stove  with  pipes  and  fumisliiugs,  one 

other  heating  stove  witli  pipes,  one  crnnc  and  its 
appendages,  one  pair  of  andirons,  one  pet  of  cook- 
ing utensils,  one  pair  of  tongs  and  a  shovel,  one 
coal  scuttle,  one  lamp,  ont^  table,  f^ix  chairs,  one 
waslistand  with  t"urni!*hings,  six  towels,  one  look- 
ing glas^,  one  hair  brush,  one  comb,  one  bureau, 
one  clotlies  press,  one  clock,  one  carpet,  one  cup- 
hoard,  one  broom,  twelve  knives,  twelve  forks, 
twelve  plates,  twelve  tea  cups,  twelve  saucers, 
one  sugar  basin,  one  milk  jug,  one  tea  pot,  twelve 
spoons,  two  paits,  one  wash  tub,  one  scrubbing 
brush,  one  blacking  brush,  one  wash  board,  three 
smoothing  irons,  all  spinning  Avheels  and  weaving 
looms  in  domestic  use,  one  sewi^ig  machine  and 
attachments  in  dcuiiestic  use,  thirty  volumes  of 
books,  one  axe,  one  saw,  one  gun,  six  traps,  ami 
such  fisliing  nets  and  seines  as  are  in  common 
use,  the  articles  in  this  subdivision  enumerated 
not  exceeding  in  value  $150. 

(d)  All  necessary  fuel,  meat,  fish,  flour  and  vegetables, 

actually  provided  for  family  use,  not  more  than 
sufficient  for  the  ordinary  consumption  of  the 
debtor  and  his  family  for  thirty  days,  and  not 
exceeding  in  value  $40 ; 

(«)  One  cow,  six  sheep,  four  liogs,  and  twelve  hens,  in 
all  not  exceeding  the  value  of  $100,  and  food 
therefor  for  thirty  days,  and  one  dog. 

(/)  Tools  and  implements  of,  or  chattels  ordinarily  used 
in  the  debtor's  occupation,  to  the  value  of  $100 ; 
but  if  a  specific  article  claimed  as  exempt  be  of 
a  value  greater  than  $100  and  there  are  not  other 
goods  sufficient  to  satisfy  the  writ  such  article 
may  be  rold  by  the  sheriff  who  shall  pay  $100  to  the 
debtor  out  of  tlie  net  proceeds^  but  no  sale  of  such 
article  shall  take  place  unless  the  amount  bid  there- 
for shall  exceed  $100  and  tlie  cost  of  sale  in  addi- 
tion thereto. 

(j7)  Fifteen  liives  of  bees. 


M'Jtit-y  de- 
rived from 
Male  of 
fxciiipted 
(Twidx. 

DiNpoaal  of 
exempted 
ffiHide  after 
death  of 
the  debtor. 
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4.  The  debtor  may  in  lieu  of  tools  and  implements  of  or  »•«■  "»■ 
chattels  ordinarily  used  in  his  occupation  referred  to  in  clause  Ki»ht  of 
(/)  of  section  3,  elect  to  receive  the  proceeds  of  the  sale  thereof  '*''""''  •" 
up  to  $100,  in  which  case  the  officer  executing  the  writ  shall  fe".^-rf" 
pay  the  net  proceeds  of  the  sale  if  the  same  do  not  exceed  $100  "f"  <■'■,"" 
or,  if  the  same  cxcee.1  $100,  shall  pay  that  sum  to  the  debtor  in 
satisfaction  of  the  debtor's  right  to  exemption  under  clause  (/). 

6.  The  sum  to  which  a  debtor  is  entitled,  under  clause  (/) 
of  section  3  or  under  section  4,  shall  be  exempt  from  attachment 
or  seizure  at  the  instance  of  a  creditor. 

8.  Chattels  exempt  from  seizure  shall,  after  the  death  of  the 
debtor,  be  exempt  from  the  claims  of  his  creditors,  and  his 
widow  shall  be  entitleil  to  retain  tliem  for  the  benefit  of  her- 
self and  his  family,  or,  if  there  is  no  widow,  the  family  of  the 
debtor  shall  be  entitled  to  them. 

7.  The  debtor,  his  widow  or  family,  or,  in  the  case  of  infants,  Kishi  i 
their  guardian,  may  select  out  of  any  larger  number  the  chattels  wl~tion. 
exempt  from  seizure. 

8.  Nothing  herein  shall  exempt  any  article  en  ..eratcd  in  Artirie,for 
clauses  (c)  to  (g)  of  section  3  from  seizure  to  satisfy  a  debt "''"'"'''" 
eontraeted  for  such  article.  ■ncurred. 

[Note :  Elemptions  of  Indians'  property  ore  provided  by  The 
Indian  Act,  H.S.C.  c.  81,  ,.  102,  105;  Aver?  "  C aynsa  S  O  L  »■  BH 
•nd  .ee  note,  po.(  "Statutory  Kxemplion.."!  u.l^.K.617. 

9.  The  Sheriff  to  whom  a  writ  of  execution  against  lands  is 
delivered  for  execution  may  seize  and  sell  thereunder  the  lands 
of  the  execution  debtor,  inchiding  any  lands  whereof  any  other 
person  is  seized  in  trust  for  the  execution  debtor. 

WRITS  AOAINST  I.AND8  AXD  GOODS. 

10.— (  ^ject  to  the  provisions  of  the  Land  Titles  Act, 

a  writ  of  .cution  shall  bind  the  goods  and  lands  against 
which  it  is  issued  from  the  time  of  the  delivery  thereof  to  the 
Sherifl  for  execution;  but  subject  to  the  provisions  of  Tke  Bills 
of  Sale  and  Chattel  Mortgage  Act  no  writ  of  execui-on  against 
goods  shall  prejudice  the  title  to  such  goods  acquired  by  any 
person  in  good  f,'.iih  and  for  valuable  consideration,  unless  siicli 


SheriH 
may  sell 
any  lands 
of  exec'<- 
tion 

debtor,  in- 
cludinfr 
those  held 
in  trust  for 
him. 

Fnimwhat 
date  bind- 


Re».  Sut., 

c.  las. 


Rev.  Stat, 
c.  125. 
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SEIZUItE  OF  SHARbf*,  DIVIUKXDS,   ETC. 


Sfc.  173.  person  hail,  at  the  tiint*  wiien  he  iniiuired  Iiis  title,  notice  that 
such  writ  or  any  otlier  writ  by  virtue  of  which  the  gm)d8  of  the 
execution  debtor  might  !«■  seized  or  attached  had  been  delivered 
to  the  Sheriff  and  remains  in  lii?  liands  unexecuted. 

('?)  The  Sheriff  uliall  upon  the  receipt  of  the  writ  and  with- 
out fee,  endorse  thereon  the  day  of  the  year,  the  month,  the 
hour  and  the  minute  wlien  the  same  was  received. 

Exception.  (3)  Subsection  1  shall  not  apply  to  an  execution  against 
goods  issued  out  of  a  division  court,  which  shall  hind  only  from 
the  time  of  the  seizure. 

11.   (Provides  for  tlio  liability  of  Iniitl  to  execution.) 


Kndone- 
m«iit. 


SEIZURE   OF   CERTAIN 


NTERE8T8    UNDER    EXECUTION    AGAINST 
GOODS. 


Shares  and        12.  Shares  and  dividends,  and  any  equitable  or  other  right 

HtidtmUt-  P^*'pc*'ty>  interest  or  equity  of  redemption  in  or  in  respect  of 

ableitittr-  shares  or  dividends  in  an  incorporated  bank  or  an  incorporated 

therein       company  having  transferable  shares  shall  he  deemed  to  be  [>er- 

sonal  property  found  in  the  place  where  m^tice  of  the  seizure 

thereof  is  served,  and  may  be  seized  under  execution  and  may 

be  sold  thereunder  in  like  manner  as  other  personal  property. 


Duty  or 
banJi  or 


13. — (1)  The  Sheriff  on  being  informed  nn  behalf  of  the 
execution  creditor  that  the  execution  debtor  has  such  shares, 
and  on  being  required  to  seize  the  same,  shall  forthwith  serve 
a  copy  of  the  execution  on  the  bank  or  company  with  a  notice 
that  al!  the  shares  of  the  execution  debtor  are  seized  there- 
under; and  from  the  time  of  service  the  seizure  shall  be  deemed 
to  be  made  and  no  transfer  of  the  shares  by  the  execution  debtor 
shnll  he  valid  unless  and  until  the  seizure  has  been  discharged; 
and  every  f^eizure  and  sale  made  under  the  execution  shall 
include  all  dividends,  premiums,  bonuses,  or  other  pecuniary  pro- 
fits upon  the  shares  seized,  and  the  same  shall  not,  after  notice 
as  aforesaid,  be  paid  by  the  bank  or  company  t()  any  one  except 
the  person  to  whom  the  shares  have  been  sold. 

(2)  Such  seizure  may  be  made  and  notice  given  by  the 
Sheriff  where  the  bank  or  c  mpany  lias  within  his  bailiwick  a 
place  at  which  service  of  process  may  be  made. 


Frovidionii 
forthectMe 
of  nmrt- 
th»n  mit- 
|ilac«-  <  i 
service. 
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14,  If  the  bank  or  coiiij  tuy  has  more  than  one  place  where  ••*■  ^'^^• 
service  of  process  may  be  made,  and  there  is  wmie  place  where 
transfera  of  sliarts  may  be  notified  to  and  entered  by  the  bank 
or  company,  so  as  to  be  valid  as  regards  the  bank  or  company, 
or  where  dividends  or  proHtri  as  aforesaid  on  stock  may  I*  paid 
other  than  the  place  where  service  of  such  notice  has  been  made, 
tlie  notice  shall  not  affect  any  transfer  or  payment  of  dividends 
or  profits  duly  made  and  entcrt'd  at  any  such  other  place,  so  as  to 
subject  the  bank  or  company  to  pay  twice,  or  so  as  to  affect  the 
rights  of  any  bona  fide  purchaser,  until  after  tlio  expiration  of 
a  period  from  the  time  of  service  sufficient  for  the  transmission 
of  notice  of  service  by  post  from  the  place  where  it  has  been 
made  to  such  other  place,  which  notice  it  shall  be  the  duty  of  the 
bank  or  company  to  so  transmit. 

15.  Where  any  .«uch  share  is  sold  the  Sheriff  sliall  within  Mo<i« of 
ten  days  after  the  sale  serve  upon  the  bank  or  companv  at  P"««*^in8 
«)me  place  where  service  of  process  may  be  made,  a  copy  of 
the  execution,  with  his  certificate  endorsed  tlierenn.  certifying 
the  sale  and  the  name  of  the  purchaser  who  shall  have  the  same 
rights  and  l>e  under  the  same  obligations  as  if  he  had  pur- 
chased the  share  from  the  execution  debtor  at  the  time  of  the 
service  of  notice  under  section  13. 

16.  Nothing  in  this  Act  shall  effect  any  remedy  which  the  Savina  of 
execution  creditor  might,  witiiout  this  Act,  have  had  against  Jj'j^*!*'; 
any  such  share  or  the  dividends,  premiums,  bonuses  or  other 
pecuniary  profits  in  respect  thereof;  and  the  provisions  of  the 

next  preceding  four  sections  shall  apply  to  such  remedy  in  so 
far  as  they  can  Ire  applied  tliereto. 

17.  The  procedure  for  seizure  and  sale  in  the  case  of  an  Procwiur, 
equitable  or  other  right,  property,  interest  or  equity  of  redemp-  ^"''  I'^'j' "^ 
tion  in  or  in  respect  of  any  share  shall  he  the  same  as  herein-  intertiHi-. 
before  provided  in  the  case  of  shares  and  dividends,  and  the 

same  shall  be  held  to  be  personal  ])roperty  found  in  the  place 
where  notice  of  the  seizure  is  served. 


.  dcr  patent 
"^  of  iiivon- 


18. — (1)   All  rights  under  letter.^  patent  of  invention  and  RinhtM  uu- 
any  equitable  or  other  right,  pro]>erty,  interest  or  equity 
redemption  therein  shall  be  deemed   to  be  personal   property  * 
and  may  be  seized  and  sold  under  execution  in  like  innnnor  as 
other  personal  property. 
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How 

Keixable. 


Notice  of 
MJxuro- 


rJglitK  in 
chatteU. 


(3)  Such  seizure  and  sale  may  W  madi-  bv  the  SlitTiff  of 
any  county  or  district  Imving  in  liis  hands  to  be  executed  au 
execution  against  the  property  of  the  delitor  wlin  is  the  owner 
of  or  interciited  in  tlie  lettt'"s  patent. 

(3)  Notice  of  the  seizure  eliall  forthwitli  l>e  given  to  tlie 
Patent  Office  and  tlie  interest  of  the  debtor  shall  Iw  bound  from 
the  time  when  the  notice  is  received  there. 

19.  The  Sheriff  may  Peizt-  and  sell  any  equit&bli'  or  other 
right,  property,  interest  or  etjuity  of  redemption  in  or  in  respect 
of  any  goods,  cliattela  or  personal  property,  including  leasehold 
interests  in  any  land  of  tlie  execution  debtor,  and.  except  wliere 
the  sale  is  under  an  execution  against  goods  issued  out  of  a 
division  court,  the  sale  shall  convey  whatever  equitable  or  other 
right,  property,  interest  or  equity  of  redemption  he  had  or  was 
entitled  to  in  or  in  respect  of  the  goods,  chattels  or  personal 
property  at  the  time  of  the  delivery  of  the  execution  to  the 
Sheriff  for  execution,  and  where  the  sale  is  under  an  execution 
against  goods  issued  out  of  a  division  court  the  sale  shall  convey 
whatever  equitable  or  other  right,  property,  interest  or  equity 
of  redemption  the  debtor  had  or  was  entitled  to  in  or  in  respect 
of  the  goiids,  chattels  or  personal  property  at  the  time  of  the 


Muneyftnd 
wcuritiea 
(i<r  money. 


Rev.  Sut., 
c.  81. 
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right  to 


Effect  of 
payment 
to  sheriff. 


20.  The  Sheriff  shall  seize  any  money  or  bank-notes,  includ- 
ing any  surplus  of  a  former  execution  against  the  debtor,  and  any 
cheques,  bills  of  exchange,  promissory  notes,  bonds,  mortgages, 
specialties,  or  other  securities  for  money  belonging  to  the  per- 
son against  whom  the  execution  has  bet  u  issued;  and,  subject 
to  the  provisions  of  The  Creditors  Relief  Act,  shall  pay  or  de- 
liver to  the  party  who  sued  out  the  execution,  the  money  or  bank 
notes  so  seized,  or  a  sufficient  part  thereof,  and  hold  such 
cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties 
or  other  securities  for  money,  as  security  for  the  amount  directed 
to  be  levied,  or  s ,  much  thereof  as  has  not  been  otherwise  levied 
or  raised ;  and  the  Sheriff  may  sue  in  his  own  name  for  the 
recovery  of  the  sums  secured  thereby. 

21.  The  payment  to  the  Sheriff  by  the  person  liable  on  such 
cheque,  bill  of  exchange,  promissory  note,  bond,  mortgage,  spe- 
cialty or  other  security,  with  or  without  suit,  or  recovery  from 
liim.  shall  discharge  him  to  the  extent  of  such  payment  or  re- 
coverv  from  his  liability  thereon. 
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IS.  Subjwt  t"  the  priivisi.ilis  ..I    The  Vredilon  Hlirf  Ad,—'"'- 
the  Sheriff  sliall  pay  r.ver  t.)  the  party  wlio  suwi  tut  the  execu- p,yi,i.nt 
tion  the  money  n>  paid  "r  ncoverHj,  or  a  sufficient  sum  to  Jis-  '^^J' 
charge  the  amount  diretted  to  be  levied,  and  if,  after  Mtistaction  ""  '„ 
tlicreof  and  of  the  tees,  poundage  and  expenses  of  th"  Sheriff,  a  J*"!. '"'"'" 
surplus  remains  the  same  shall  be  paid  to  the  party  against  s,,,,.,,,,, 
whom  the  execution  issued. 

23.  A  Sheriff  shall  not  he  l)ound  to  sue  any  |)erBou  liable  up.in  i„,i™„niy 
such  cheque,  lull  of  exchange,  proniissoiy  note,  bond,  mortgage. "'  '''"'"■ 
specialty  or  other  security,  unless  the  party  who  sued  out  the  exe- 
cution enters  into  a  bond  with  two  sufficient  sureties  to  indem- 
nify the  Sheriff  from  all  costs  ami  expenses  to  be  inourreil  in 
the  prosecution  of  the  action,  or  to  which  he  may  become  liable 
in  consequence  thereof;  and  the  expenses  of  the  l)ond.  not  ex- 
ceeding $5,  may  be  deducted  from  any  money  recovered  in  the 
action. 

24 — (1)  A  Sheriff  shall  not,  without  written  instructions  wiien 
and  a  bond  as  hereinafter  mentioned,  lie  obliged  to  seize  pro-J^ii^ito 
perty  which  is  in  the  possession  of  a  third  person  claiming  the  "'^  e<">» 
same,  and  not  in  the  possession  of  the  debtor  against  whose  ImS"'  ^' 
property  the  execution  was  issued.  i^rtiM. 

(8)  The  instructions  shall  specify  the  property  in  such  i„«n.c. 
a  way  as  to  enable  the  Sheriff  to  identify  it.  ''"•<• 

(3)  The  bond  shall  be  a  bond  of  indemnity  to  the  Sheriff  Bund, 
and  his  assigns,  with  two  sufficient  sureties  who  shall  justify 

ia  double  the  value  of  the  property,  and  the  value  shall  be 
stated  in  an  affidavit  by  the  creditor  or  his  solicitor  or  agent 
attached  to  the  bond. 

(4)  The  bond  shall  be  assignable  to  the  claimant,  and  shall  Condition, 
be  conditioned  that  the  perwms  executing  the  same  shall  be""""''' 
liable  for  the  damages,  costs  and  expenses  which  the  Sheriff  or 

the  claimant  may  be  put  to  by  the  seizure  and  subsequent  pro- 
ceedings, including  interpleader  proceedings,  (if  any),  and 
which  he  does  not  recover  from  other  persons  who  ought  to  pay 
the  same. 

(5)  If  the  Sheriff  is  not  satisfied  with  the  bond  offered  the  Settlemint 
matter  in  difference  shall  he  determined  by  a  .Tudge  of  the '"''''"''""■ 
county  or  district  court  of  the  county  or  district. 
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akizini:  OF  jiiiiirtiAiiE*.  et(  . 

((!)  Xothiiid  in  this  mtioii  »ii«ll  limit  tlio  right  o(  tlio 
Shorifl  tn  iipiily  fi>r  rvlicf  by  interiiW"'!"- 

M— (1)  If  a  SluTiff  it  inforii.od  on  bflialt  of  the  execu- 
tion creditor  tliat  the  execution  debtor  ii  a  mortgagee  of  land 
and  that  tlie  niortKHtje  i*  regi.tered,  or  tliat  he  is  entitled  to 
receive  a  sum  of  iiionev  chargcl  uinm  land  by  virtue  of  a  regu- 
tered  instrument,  and  if  the  Sheritf  is  required  on  behalf  of  the 
execution  creditor  to  seize  the  mortgage  or  charge,  and  19  fur- 
nished in  writing  with  the  information  neceisary  to  enable  li.m 
to  give  the  mitice  hereinafter  mentioned,  he  shall,  upon  payment 
of  the  proper  fees,  forthwith  deliver  or  transmit  to  the  regis- 
trar or  master  of  titles  in  whose  office  the  mortgage  or  other 
instrument  is  registered,  who  shall  forthwith  register  the  same, 
a  notice  in  the  form  or  to  the  effect  following: 

'  (or  at  the  caie  may  oe) 

"li"°y  I  am  commanje.1  to  levy  of  the  ,««i.  sBd  ch.ttel.  ot  A  B^ 
I  ,  for  di-lit.  nod  »  _     ^   '"  ">•" 

l„t,.]v  ndjudsed  to   1»   paid  by  the  .aid    i.  B.   to  f.   D.,  be.lde.  the 

",t,  of  exe'ution,  I  hive  this  day  seized  aod  taken  In  «e<:»tion  all 
;hre.?nte.  right,  title  and  interest  of  .4.  «.  in  a  mortgage  made  a>y 
X    Y    to  A.  B.,  bearing  date  the  day  t)f  u     ■ 

and  roilatered  In  the  re^titry  office  for  the  county  of 

(or  n,  (*c  ca.c  iMll  le)  on  the  day  of  .  ^„„, '  ,  „    ' 

a,  ni.mlsT  (or  the  mid  nmUimic  or  other  inrinmml  lanj 

thvlond  corered  o.  .rill  oioHr  (»e  »oli«-  to  be  "'•••"".  "'""'  'J^' 
Z  J  therein  de^rihed)  and  in  the  nmney  .eenred  thereby,  and  thl. 
nolle,,  i.  «iveii  for  the  imrpose  of  bindlnj  the  interest  of  .4.  B.  under 
■eetions  i'>  to  29  of  The  Kteeutioa  Act 

Dated   this  day   «^^^^^^     ,,    ^       •  ^        ' 

Slieriff  of  the  fonnty  (or  I>lstrirt>  of 

i-i)  Upon  registration  of  the  notice,  the  interest  of  the  exe- 
cution debtor  in  the  mortgage  or  other  instrument,  and  in  the 
land  therein  described,  and  in  the  money  thereby  secured  and 
in  all  covenants  .ind  stipulations  for  securing  payment  thereof, 
.hall  be  bound  by  the  execution,  and  such  registration  shall  be 
notice  of  the  execution  and  seizure  to  all  persons  who  may 
thereafter  in  anv  wav  acquire  any  interest  in  tlie  mortgage, 
land,  monev.  or  covenants;  and  the  rights  of  the  Sheriff  and  o 
the  execution  creditor  shall  have  priority  over  the  rights  of  all 
such  persons  subject,  as  regards  the  mortgagor  or  person  liable 
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to  pay  the  nioncv  i-i'iurcii  hy  the  niortgHge 
next  following  wctinn. 


or  (jharge,  to  the  ••«■"»• 


86. —  (1)  A  notice  similar  tu  that  .  itioDe<l  in  the  next 
prece'ling  nertion  bHoH  also  Iw  fcrvi-il  w  n  the  mortgagor  or 
the  per!4t>n  who  is  liable  to  pay  tlie  miincy  secured  by  the  regis- 
tered instrument:  nn<l  after  i*uch  service  the  [terwin  served  nhall 
pay  to  tlie  Sheritf  all  nutney  then  jiayahle  and,  bk  it  liecomes 
due,  all  money  wliich  may  bi'coint'  payablf  to  the  execution 
debtor  bo  far  as  may  be  necesiiary  to  satisfy  the  execution. 

(3)  Service  of  the  notice  may  be  made  personally,  or  by 
leaving  it  ut  tlie  dwel'ing-ho«se  of  the  person  to  be  served 
with  a  grown  up  person  residing  there,  or  by  registered  post 
to  the  proper  atldress  i-f  the  person  to  Iw  serveil. 

(3)  Any  payment  made  after  wivit-f  of  the  nntice  or  after 
actual  knowledge  of  the  ^izure  shall  lie  void  as  against  the 
Sheriff  and  the  exeeutinn  creditor. 


mortfkffor. 


ffffclinff 
■wrvioe. 


f»ynirnu 
made  Mfter 
notiuo. 


87.  Ill  additi(»n  to  the  remedies  lu-rein  provided,  the  SlierilT  »h.Tiff 
may  bring  nn  action  on  such   mortgage  or  other  instrument  J"",^^]^ 
seized  under  the  provisions  of  this  Act  for  tlie  sale  nr  fore- 
closure of  the  land  covered  liy  it.  and  shall  he  entitled  to  a  bond  IimImh. 
of  indemnity  as  in  the  cases  provided  for  in  sertion  23. 


Whtn  wix- 
urc  mny  b« 


88. —  (1)  Upon  an  txeoution,  notice  whereof  is  registered 
under  section  9.'),  expiring  or  In'ing  «atistied.  set  aside  or  with- 
drawn, a  eertiticate  of  j^nch  fait  sluill  lie  given  by  tlie  Sheriff  or 
by  the  execution  creditor,  and  the  same  or  the  f.-der  to  set  aside. 
as  the  case  may  be.  mnv  he  registered  ■,  .ind  thero'ipon  such 
seizure  shall  I>e  vacated  ami  be  at  an  end. 

i'i)  The  order  or  the  certificate  of  the  Sheriff  shall  iicft 
require  verification. 

(3)  The  certificate  of  the  execution  creditor  shall  Iw  verified 
by  the  oath  of  a  subscribing  wi  ness  as  in  the  case  of  other 
instniments  affecting  land. 

29.  For  the  registration  of  a  notice  under  section  ?.'>  or  of  f-eewcfre- 
a  certificate  under  section  2>^  the  register  or  niaster  shall  be  {f||,'J.fi(j, 
entitled  to  a  fee  of  -iO  cent* ;  and  for  every  notice  of  seizure 
under  section  2."(.  the  SlierifT  sliall  be  entitle.l  to  n  foe  of  *1  . 
and  for  ever\*  certificate  under  section  28,  to  a  fee  of  75  cen 


Wriftcft- 
tion  t>f 
orfl^r  And 
Lfrtiti- 

Cfttfit, 

IiIhii. 
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c-h»tb'T 
niortiiAffi' 


Thf  inler- 
rat  of  H 
mortffftffiir. 


Equity  nf 
rMfmn- 


>:>^lir\    IIK    HtJiKMI'TION    IN    I. AMI. 

t9. — (a)  Wlicrc  mi  Meciitii.ii  ilelitir  is  n  iiinrtgiigcc  of 
cliatlcU.  unci  the  iii'irtgage  i*  iegMfTei\  ««  i-n|uir('il  liv  low, 
Bwtioiu  v'.'i.  '.'il,  '.'',  '.'S  and  Jll  of  this  Art  ilull  lit'  npiilioaWe. 
except  that  tlic  imtice  tii  b«!  given  liy  the  nheriff  «hall  I*  clelivered 
or  trannniitteil  to  the  clerk  nt  the  county  or  diitrict  court  or 
other  officer  in  whose  olllce  the  chattel  nmrtnage  i»  regintered. 

Smr.:   Ttilii  milieu  wim  ikIiImI  by  4  Ura.  V.  r.  2t,  ■.  'JO. 
KgllTV  OK   REDEMPTION    IK   LANP. 

30.  Where  the  wonl  ''mortgagor"  occurs  in  the  next  suc- 
ceeding three  sections,  it  shall  lie  read  and  construed  as  if  the 
words  "  his  heirs,  executors,  administrators  or  assigns,  or  |ier- 
son  having  the  equity  of  redemption,"  were  inserted  immediately 
after  th;  word  "mortgagor." 

31. —  (1)  The  Sheriir  to  whom  an  execution  against  the 
hiiuls  and  tenements  of  a  mortgagor  is  directed,  may  seize,  sell 
iind  convey  all  the  interest  of  the  mortgagor  in  any  mort- 
gaged lands  and  tenements. 

(2)  The  ecpiity  of  redemption  in  frce'iold  land  shall  hi' 
saleable  under  an  execution  against  the  lands  and  tenements  of 
the  owner  of  the  equity  of  redemption  in  his  lifetime,  or  in  the 
hands  of  iiis  executors  or  administrators  after  his  death,  sub- 
ject to  the  mortgage,  in  the  same  manner  as  lands  and  tene- 
ments may  now  lie  sold  under  an  execution. 

32.  The  effect  of  the  seizure  or  taking  in  execution,  sale  and 
conveyance  of  mortgaged  lands  and  tenements  shall  be  to  vest 
in  the  purchaser,  his  heirs  and  assigns,  all  the  interest  of  the 
mortgagor  therein  at  the  time  the  execution  was  placed  in  the 
hands  of  the  Sheriff,  as  well  as  at  the  time  of  the  sale,  and  to 
vest  in  the  purchaser,  his  heirs  and  assigns,  the  same  rights 
as  the  mortgagor  would  have  had  if  the  sale  had  not  taken  place; 
and  the  purchaser,  his  heirs  or  assigns,  may  pay,  remove  .ir 
satisfy  any  mortgage,  charge  or  lien  which  at  the  time  of  the 
sale  existed  upon  the  lands  or  tenements  so  sold  in  like  manner 
as  the  mortgagor  might  have  done;  and  thereupon  the  purchaser, 
his  heirs  and  assigns,  .^liall  acquire  the  same  estate,  right  and 
title  as  the  mortgagor  would  have  acquired  in  case  the  payment, 
removal  or  satisfartion  had  been  effected  by  the  mortgagor. 


-KIZl  Itt  UK  MIMlNtiKNT  lXlhlll>rs  OK  Itklll'OH. 


83.  A  uwng»Km  »t  IiiikI,  or  thi'  i'xi'iutiir<,  iiiliiiiiiii'tratun 
"1-  ii"i(!ni'  of  II  iiiiprl^iij-iv.  k'hl;;  or  niit  Lrin;;  dn'  I'xnulioii 
.n'liilor.  iiiav  k'  Ilie  piirtliiiMiT  iit  the  »iili',  iiikI  'IiiiIi  iKi|-iiii' 
the  iamu  t'ftute,  interest  uiid  rJKhtw  therehy  at*  any  other  pur- 
chaser, hut  III  timt  ovcnt  he  or  they  ihiill  nive  t"  the  morlpinor 
a  reh-ano  of  the  mortgage  debt;  and  if  another  pernon  lieeoiiies 
tlie  purelmwr,  and  if  the  mortgagee,  Ills  executors,  ndininistra- 
turs  or  assigns  sliaK  enforce  paviMeiit  of  the  mortgage  dilit  hy 
the  mortgagor,  the  purchaser  slinll  reimv  the  .hl.t  and  interct 
tu  the  mortgagor,  ami  in  default  of  payment  thereof  within 
one  month  after  ileiiiauil  the  iiiorigagor  iiiiiy  rico\cr  the  debt 
and  interest  from  the  purchaser,  and  shall  liii\c  a  charge  there- 
for uimn  the  mortgageil  land. 


Klfe,  1  ,,f 
I'lirrliBar 


Hhv.  St.t., 
e.  IIKI. 


CIIN-riMlE.VT    INrt;IlK>TS. 

S4. —  (1)  Any  estate,  right,  title  or  interest  ii  ind  which,  I.i«i.iliiy 
under  section  10  of  The  Vonveyttntiitij  iniU  Lum  uf  jprrty  Ait.  {i.'.n"*''"" 
may  he  conveyed  or  assigned  liy  any  iktsoii.  or  over  which  he  has 
any  disposing  ]>ower  which  he  may,  without  the  assent  i.'  anv 
other  person,  cxeri  ise  I'o:  his  own  henefit.  shall  l»  liable  to  sei- 
zure anil  sale  uiidir  execution  agai.ist  such  person,  in  like  man- 
ner and  on  like  conditions  as  land  is  by  law  liable  to  seizure 
and  sale  under  cxeciiticui,  and  the  sheriff  selling  the  same  may 
convey  and  assign  it  to  the  purehaser  in  the  same  manner  and 
with  the  same  effect  as  the  person  might  himself  have  done. 

Ci)  An  inchoate  right  to  dower  shall  not  he  liable  to  seizure 
or  sale  under  execution. 

(3)  Projierty  over  which  a  deceased  person  had  a  general 
power  of  appointment  exercisable  for  his  own  benefit,  without  the 
assent  of  any  other  ]>erson.  where  the  same  is  ap[K)iuted  by  his 
will,  may  be  seized  and  sold  iinilcr  an  execution  against  the  por- 
-onal  representative  of  such  deceased  person  after  the  propertv 
of  the  deceased  has  liecn  exhausted. 


KKC.f|lt 

i  iirtiOftti, 

il.'uer. 

rr..l»rty 
Hnlij,.ct  to 

aiipi.int- 


•V^IH* 


CHL'RCII  PEWS  AND  SITTINGS. 

35. —  (t)   The  interest  of  any  person  derivet!  by  deed,  leape  itit.r.-^t  in 
i>r  lircTi^e  in  writin,^  fmni  th.-  clinrchwnrden!'  or  other  authnrities  '"**' '"" 
of  any  ehurch  in  a  pew  or  sitting,  if  siicii  interest  is  assignable"'    "^ 
I)y  the  holder  thereof,  may  be  sold  under  execution  at  the  «uit 
nf  puch  ebnrchwardens  or  nthrr  authorities  for  arrears  of  ront 
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•K.17S.  or  other  charge  to  which  such  pevr  or  sittings  is  subject,  or  which 
the  holder  thereof  may  have  agreed  to  pay  or  for  which  he 
may  be  liable,  or  at  the  suit  of  any  creditor  of  such  holder, 
and  such  churchwardens  or  other  authorities  may  become  pur- 
chasers at  such  sale  on  behalf  of  the  church,  and  may  relet  or 
sell  the  right  so  acquired. 

D«d.  (8)  The  Sheriff  may  execute  a  deed  to  the  purchaser  of  the 

interest  so  sold;  and  the  churchwardens  or  other  authorities 
shall,  on  production  of  such  deed,  give  effect  to  the  same  upon 
payment  of  any  arrears  of  rent  or  charge  then  due. 

Suvinit.  (3)  Such  sale  shall  be  subject  to  any  continuing  rent  or 

charge  of  such  pew  or  -itting  previously  stipulated  for  or  im- 
posed, and  shall  not  prejudice  the  right  to  impose  increased  rent 

sv.,c.T4.  uj  charges  on  such  pew  or  sitting  pursuant  to  The  Church 
Temporalities  Art,  or  any  other  law  or  custom. 


EXECCTI0S9  A0AIN8T  EXECl'TOBS. 

How  «ie.  36.  The  title  and  interest  of  a  testator  or  intestate  in  land 
to^bfe  ™"y  ^  seized  and  sold  under  an  execution  upon  a  judgment 
wuwt  ex-  recovered  by  a  creditor  of  the  testator  or  intestate  against 
«cu«or,etc.j^.^  executor  or  administrator  in  the  same  manner  and  under 

the  same  process  as  upon  a  judgment  against  the  deceased,  if  he 

were  living. 

EXECUTIONS    AGAINST    MUNICIPAL   CORPORATIONS. 

Direction         37.— (1)  An  execution  against  a  municipal  corporation  may 
•"'•"y       be  indorsed  with  a  direction  to  the  Sheriff  to  levy  the  amount 
"'''         thereof  by  rate,  and  the  proceedings  thereon  shall  then  be  the 
following : — 

(a)  The  Sheriff  shall  deliver  a  copy  of  the  writ  and 

indorsement  to  the  treasurer  of  the  municipal 

corporation,  or  leave  such  copy  at  the  office  or 

dwelling-place  of  that  officer,  with  a  statement  in 

writing  of  the  Sheriff's  fees  and  of  the  amount 

required  to  satisfy  the  execution,  including  the 

interest  calculated  to  some  day,  as  near  as  is 

convenient  to  the  day  of  the  service; 

yn^„  (b)  If  the  amount  with  interest  thereon  from  the  day 

■heriftto  mentioned  in  the  statement  is  not  paid  to  the 

.tnker.te.  SheTiS  within  one  month  after  the  service,  the 


Sutemeiit 
of  cUitn  to 
Treuurer. 
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Sheriff  sliall  examine  tlie  a9«e«?iiient  roll  of  the  •«!.  its. 
municipality  and  shall,  in  like  manner  as  rates 
are  struck  for  general  municipal  purposes,  strike  a 
rate  sufficient  in  the  dollar  to  cover  the  amount 
due  on  the  execution,  with  such  addition  to  the 
same  as  the  Sheriff  deems  sufficient  to  co  er  the 
interest  up  to  the  time  when  the  rate  will  probably 
be  available,  and  his  own  fees  and  poundage; 

(c)  The  Sheriff  shall  tliereupon  issue  a  precept  under  »h«rir. 

his  hand  and  seal  of  office,  directed  to  the  col-  P"***?!  to 
lector  of  the  corporation,  and  shall  annex  to  the  mSTS'' 
precept  the  roll  of  such  rate;  and  shall  by  the '"'"""■ 
precept  after  reciting  the  writ  and  that  the  cor- 
poration has  neglected  to  satisfy  the  same,  and 
referring  to  the  roll  annexed  to  the  precept,  com- 
mand the  collector  to  levy  such  rate  at  the  time 
and  in  the  manner  by  law  required  in  respect  to  the 
general  annual  rates; 

(d)  If,  at  the  time  for  levying  the  annual  rates  next  Rate  rolb. 

after  the  receipt  of  such  precept,  the  collector  has 
a  general  rate  roll  delivered  to  him  for  the  year; 
he  shall  add  a  column  thereto,  headed  "  Execution 
rate  in  A.  B.  vs.  The  Township  "  (or  as  the  case 
may  be,  adding  a  similar  column  for  each  execu- 
tion if  more  than  one),  and  shall  insert  therein  the 
amount  by  such  precept  required  to  be  levied  upon 
each  pcr.son  respectively,  and  shall  h\-y  the  amount 
of  such  execution  rate  as  aforesaid;  and  shall, 
within  the  time  within  which  he  is  required  to 
make  the  return  of  the  general  annual  rate,  return 
to  the  Sheriff  the  precept,  with  the  amount  levied 
thereon ; 

(e)  The  Sheriff  shall,  after  satisfying  the  execution  and  Sutpiu.. 

all  the  fees  and  poundage  thereon,  pay  any  sur- 
plus, within  ten  days  after  receiving  the  same, 
to  the  treasurer  of  the  municipal  corporation. 

(2)  The  clerk,  assessor,  and  collector  of  the  corporation  K„„cii,.n. 
shall,  for  all  purposes  connected  with  carrying  into  effect,  or  per- »'  "'"''■ 
mitting  or  assisting  the  Sheriff  to  carry  into  effect,  tlie  provisions  71"" 
of  this  Act  with  respect  to  such  execution,  be  deemed  to  be'""""- 
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ofticera  of  tim  Court  out  o£  whicli  the  writ  issued,  and  as  such 
shall  be  amenable  to  the  Court  and  may  be  proceeded  against 
by  attachment,  mandamus  or  otherwise,  in  order  to  compel  them 
to  perform  the  duties  imposed  upon  them. 

Wkan  Ezcentlon  May  Uwt.— On  a  judtment  by  default  on  a 
.Mdal  Bummoni.  under  sertiou.  98  nnd  103  or  a  .uinm»ry  judiment 
eaTered  by  order  of  tbe  judfe  under  .i-ction  100,  eiecotioa  mny  iMue 
forthwith.  In  other  case.,  unle™  the  judee  otherwise  order*,  the  eieon- 
tion  shall  not  Issue  until  fifteen  days  after  the  entry  of  judgment: 
seotion  122  (2).  But  the  Judue  may,  by  special  order,  allow  eiecu- 
tion  to  issue  at  once.  If  it  is  shown  that  there  is  danger  in  delay; 
section   181. 

The  judge  ninv  also  ol-der  a  judgment  to  be  paid  by  Instalments : 
section  122  (1)  ;  'Kobin«>n  v.  Gill.  12  C.  B  191 ;  but  not  so  .»  to 
postpone  eiecution  longer  than  fifty  days  from  the  serrlce  of  the 
summons,  unless  under  special  circumstances,  such  as  sickness  or  other 
cause:  section  124. 

Execution  should  not  be  issued  by  the  clerli  without  an  "Pr'«» 
order  from  the  party  entitled  10  it:  4  V.  C.  L.  J.  20.1.  2M; Ta^Je't 
V  Eaton  0  O  R.  486 :  or  where  from  a  course  of  business  an  author- 
isation could  be  reasonably  interred.  Section  173  (2)  aathortes 
execution  to  be  is-ucd  only  ■'  at  the  request  of  the  party  prosecuting 
the   judgment." 

Whcl,  judgment  is  given  for  tbe  rtefeiulant  on  a  sct-ol  or  counter- 
claim  eiecution  mav  issue  as  in  ordinary  cases,  for  the  recovery  of  the 
balance  of  such  set-olf  or  counterclaim  if  it  does  not  exceed  a  sum 
within  the  juriadiction  of  the  court:  section  113    (3). 

.in  execution  cannot  issue  in  the  name  of  plaintir«  executor  with- 
out revival:  Proctor  v.  Jnrvis.  15  U.  C.  B.  WT:  but  ■?  l«"f ^,^«'°"; 
it  may  be  executed  after  the  death  of  the  plaintiff  or  defendant.  Bolt 
•  r.ravesend  (Mayor,  etc.),  7  C.  B.  777 ;  Tiirner  v.  PatterKm.  3 
C  P.  412:  Johnson  v.  McKennu.  3  P.  R.  229:  even  upon  goods  in 
the  band,  of  the  executor:  Smith  v.  Bernie.  10  C.  P.  243;  see  note 
infra    '  Reviving  Judgments." 

The  endorsement  of  execution  for  a  larger  amount  than  is  actually 
due  is  not  per  .e  an  injury  to  the  defendant:  it  must  be  shown  th.jt 
more  goods  were  seized  than  iiere  necessary  or  reasonable  to  satisfy 
what  was  reallv  dun.  and  that  the  acts  complained  of  were  done  ma  i- 
ciouslv  and  without  reasonable  or  probable  cause:  Barber  v.  Poniell. 
12  C"  P  98;  Saxon  v.  Castle.  0  \.  &  E.  6.'i2:  Tnncred  v.  Leyland. 
10  Q.  B.  ann-.  rhurchlll  v.  Siggers.  3  E.  &  B.  93i. 

But  an  allegation  and  proof  in  a  similar  case  that  execution  was 
issued  wrongfully  nnd  maliciously,  nnd  without  rcasoniible  or  probable 
,au.e  will  support  an  action  for  tbe  injury:  Dcwnr  v.  Carriquc.  14 
('.  P.  737:  Ollding  v.  Eyre.  ID  C.  B.  X.  S.  .102. 

if  th..  defendant  pay  th,.  debt  to  the  i.laintitf.  the  defendant  should 
notify  the  clerk  thereof:  Tu.kett  v.  Eaton,  fi  O.  R,  4M!. 

Executions  should  be  executed  in  the  order  ii  .-bich  the  Imillff 
receive,  them:  4  V.  C.  U  J.  2.-,l.  See  Rule  100  as  to  baihrs  duty 
on  receiving  an   execution. 

\„  execution  from  a  division  court  only  binds  coods  from  the 
time 'of  seizure:  The  Execution  Act,  ss.  10  (3),  19,  ante;  and  see  notes 
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tbat  time,  the  mle  h  vol,      nZ  j   ,  .        "".f"'"'  """  "'""'''  ''""'I 
IS  a    warranty  th«t  he  does  not  kn,m    k!  i      i    .'.  .   '   *""  """> 

^'■.  peto  V.  B,„.e„ « T.rt.^^"\^',;:te"."„'".h*:  eLrirs.'^: 

.verr/ta'tSeThe"  rf hllS:  7*  ","■:;  I""  ""  "-uti™   prt„rit,v 
though   a    stratVer     „  th'aeion'  T^S  '  k"  '"'  "-"'i™  creditor 

Act.  I':  zz;i^:\i^f:j^:„  '^z''^^,  "'^  "•  ."■'  '^-'"»" 

.Mnefio  V.   Uanter,  0  PR    UB         '  '  Ewution  Art.  a,i(e; 

^^S^Sot:r^;^r^:^Li;:;TSvir;':.r^T    . 
..^£^;^^ro?xi;--'-^"--»«^^^^ 

•».i.::i  h^^a  ".i;"ffleie":t'"'r::.i,r,"Trt";'t;'int  "i"  -  -'"  -^  '"• 

■■th  'i    sof.  """"  """"  '"""""'  ""•^  ""k-  »n  Attachment: 

n.c— .^0 
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"'•  be  ivnt  by  th.  „»rch«j.r  to  tb.  debtor  .„d  b.t  .nob  __^^  ^^__^  ,_^^ 
c.„ntr,.ventl.,u  „(  '^ , "■""J'' f^'.  " »ib« X  creditor,  ot  .ach  debtor; 
U,e  purpo«  o  P'°'"'  ';V'V  «(,  "voodi.te  v.  Godfrey,  5  Ex  P. 
Uraham  v.  lorber.  14  <-"""•  ,(,  j.^  p.  313;  Bj  i«irle  Odell, 
"^  r,/'  ?r,.h'n"'7;-  «-nur,\    Mon.maM,  7  r.  C.  K.  3»1- 

■->i=\°vTSs."r!r„T?;ari^  ?^'v|- - 

S?."."-ne^:  ?;ar™  Ha,,,  v.  M^°»»"',„;^„ ^  ^  ^o  ,  10  Q. 

Seizure  i,  forcible  taltin,  of  '"'r "'»" '^    R°  «  L!  M  f  Gibi»,n. 

B.  D,  432.     See  »if^"'f «"-'' a'ild   'a '.liei^  Sied:  May  v.  8.a„dard 

'Pirf  r.r'^o'^/A:  {{;  '«>'•  Cr"alJ  ".«,,  7  T.  R.  200;  Crop^r  ,. 

'''T-  .ITptrt'o.'^e  .„od.;a^^^  o.  .-  --  '•  '- 
«.i.bre  of  nil:  Cole  v.  P»-"'  l/"^^  T.Uoll.'  with  an  execution  and 
Wbere  a  .beriH  wen,  <°/*"t°UnL  ti  .,e  dXndin,  tbe  debt, 
merely  produced  tbe  »,»r™°'; "  'Jf/Sr  prote.t.  it  «a.  beld  not 
co.t.  and  poundage  •""'h  «^'"'»'%X  £,  .berilf  to  poundage: 
,„  amount  to  a  «•!«««  «<>.,  "  "jj^."'  „„,  where  a  .herilT.  offlcer 
.Sa.b  V.  nickeniwn,  I,.  K.  -  |- J"-  .,  ;,„„„.  .bowed  bim  tbe  warrant, 
went  with  another  man  '" ;'' '™/?' "  X""  „  default  of  PM ■"«■■'«  «*« 
and  demanded  payment  and  told     '"  ""  proeeedinj.    would    be 

;zn."r  ^<^  -  F^£i?Ht^d'th^e  1^^:^ 

riet„^etSr.Trth"tr«  l^'^^aie:  B.„ic..  V.  Bath  Col- 
liery  Co..  3  Ex.  D.  174.  -     .  


,  Crais. 


:y  Co..  3  Ex.  D.  IM.  j    341.  243;  Crni, 

See  Lee  v.  longer.  1892  1  Q.  B.  2dl.  ^«. 
7  p   B   209:  Cropper  ».  Cropper.  1  Cab.  &  f- 

BlOli.-.  D.«...-On  receiving  an  execution  rt',taiM^".u« 
e.doSe'^n'.he  ..me  ..correct  .^f ;":;,?;,  by  hi™  V  Exe^u^io.  Act. 
month.  ,be  hour  and  ip.nute  "' ^J,^,";^ J„,  execution,  again.t  tbe 

>  10  (2).  ""'<■••  ''■''''  ***•  \  v.r,ii».  hand,  or  be  receive,  them 
.m'^p^r^n  are  delivered    n.o  ^c  b»m.  .^    ml..^^.^^  ^^^ 

by  p«.t.  that  'X^Tl^^^  Id  tl,e  money  paid  over  nccord.ng  o 
,ee..  Seizure  .V-""';!  J"  "V?''-  "^y  (.  R,.  „,  p.  4S0, :  I.  ...■  v.  .larv.s. 
^'yn^-  Snr,yMr;af>'  >.-,nroe.  »  r.  C.  R.  414:  nenn., 

„t  a  judgment  deb,,,.  »«-»' ,  ;:';7/,  »*  H-H.  I"  Towa...„d,  14  fb. 

be  ha.  actually  wlzcd  the  !=»»"»■         ' 

R  1.12:   Saml.  v.  Ireland.  4   A.   K-         _      „„„^i„,  a„„e  under  execu- 

,„„.- r,::^-"tSr;;u"rX;^-ts.E,..  ioh.  .  «....i2. 
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a  .bird  part;  '"Z  "  /.c ''. ta,  rol;'7;',„l '>'  ""■  "!'-"""•  "'"i 
15  A.  H.  SB.  Plulntilfa:    .Molnon.   Bank  v.  MoSlMklD. 

of  ,£"rTn'  ""'°  '"""  "'°'-  '"■  '"■"-"'^  "»*  «""  the  eiplratlo, 
accordance  with  an  umW.?],i„     ,     •         '  ?i""  '"'''  '>"  ""■  Pla""!!   in 

i»ued  h,  .he";,i:rn,rr",   "f  rrSr'r.et;f ;  "-.h-'^-  "■■  '■■■ 

«rit.  "money  made  and  i>ai.i  .>  ".",""1;"'"  -cturn  to  the  previous 
and  aatiafaotL  e'lrd' „roL' t 'e  jSe?,  Z'°7',  ""'  "'  "'"' 
amend  the  .herir,  return  Si.<h.r,e^fK.  ""McKenzVaTT  T° 

wart^r^ri-  „^~-r^  f^SrZe-'S^-^,  »- 

rSSSH£=^""^t^^-:-r.h: 

Ibcreunder.   .Mc.Uki,!'    P„Ve,    mT  S    It'"*  "'"■"''  ''''"" 

:^:^SSe?^?S~™F---^ 
;ic:r™rs:;  j^t-  .s,u^vS?:vlVv 

'ommcrelal  Hank  v.  Wilson  3  E  4  A  "^7.  n  "  '  ■  •^  •  I--  •'■  ^^>- 
A.  R.  .170;  ,ee  alao  Ola.,  v.  rlfron.  n"o.  R    7,T°"  "^  '^''""'''-  '^ 

-a  far  coat,,  and  a  a,a„dan,„,  ..„„,d'vra.'t"e;"l're!e°rkr;rp:i 
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rRlORlTY    OF    EXECUTIONS,    ABANDONMENTS,    ETC. 


•m  17».    its  im»v :   R.  v.  Fletcher,  J  E.  A  B.  27» :  Re  Linden  v.  Buchanan,  20 
V.  C.  R.  1. 

Wk«n  EM«ontloH  Mat  Ian*  for  Part  of  OUlm  Wlthont 

Prajndlelmc  Rlcht  to  Bemftlmdar.— See  Bertion  08.  ante. 

AlMUidomBont  amd  Priority  of  Eseeutlon. — The  question 
whetlitT  a  bailiff  or  other  officer  nbamloiiB  u  wizure  by  withdniwing 
for  a  time  la  a  quention  of  ffirt  depending  on  the  eircumstances  of  the 
case  niid  the  noccMity  (or  suHi  witbtlrawnl.  If.  for  Instance,  he  shouhl 
go  ont  temporarily  for  the  pnrpoBe  of  ohtoining  food,  or  to  Ree  a 
doetor.  he  would  not  abandon  the  possession,  hut  if  he  went  out  to 
assist  the  debtor,  and  to  enable  u  sale  to  be  made  of  the  debtor's  hu»i- 
ness.  it  would  probably  be  hehl  to  be  an  iibdndonnifiit  of  iK)s««'K»ion : 
RngshHw'H  (Ltd.)  v.  Iicucon.  1S»«  2  0-  B.  17.1.  On  ohntteU  bi-ing 
seized  by  the  sheriff,  and  af tiT»  iirdu,  by  direetion  of  the  plaintiff's 
attorney,  abandoned,  it  was  held  that  the  execution  debtor  conhl  sell 
and  give  a  gootl  title  to  tho  gowls :  <Jmild  v.  White,  4  O.  S.  124.  A 
chattel  seized  by  the  sheriff,  and  lent  by  him  before  return  of  the  writ. 
was  held  no  abandonnifiit :  Hamilton  v.  Boiiek.  5  O.  S.  0(U.  A  nheriff. 
having  wized  goods  under  an  execution,  took  a  bond  for  the  delivery 
thereof  when  he  required  them,  and  allowed  the  debtor  to  remain  in 
posscHsion  and  carry  on  liix  buniness  af  before  the  seizure ;  and  while 
the  debtor  so  continued  in  poasesaion,  and  after  th^  return  day  of  the 
writ  had  expinil.  a  Bt-eond  execution  at  the  suit  of  another  creditor 
was  received  by  the  sheriff;  it  was  held  that  the  womd  writ  took 
precedence  of  the  first :  Castle  v.  Ruttan.  4  C.  P.  27*2 :  see  R.  v.  Carlry, 
18  C.  L.  T.  20;  and  where  there  was  an  understanding  between  the 
execution  creditor  and  the  debtor  that  the  execution  was  not  to  be  pro- 
ceeded with  until  other  creditors  pressed,  and  the  debtor  continued  to 
carry  on  the  business,  it  was  held  that  the  writ  waa  not  in  the  sheriff's 
hands  to  be  executed  when  seizure  was  afterwards  made  under  a  sub- 
sequent execution:  Ilazlett  v.  McArthur.  11  Man.  L.  R.  tVC.  following 
Pringlc  V.  Mclsaac.  11  Price  44.'i :  Kempland  v.  Macnnlay.  1  Peake. 
05.  As  remarked  by  Macnnlay.  C.J.,  Castle  v.  Ruttun.  4  C.  I',  nt  p. 
2riO.  in  delivering  the  judgment  of  the  court,  "  The  sheriff,  in  the 
abfience  of  directions,  acts  upon  bis  own  responsibility;  and  if  he 
adopts  a  course  which  conflicts  with  the  rights  of  others,  he  may 
incur  rcsponsibilitv  to  the  first  execution  creditor  or  to  the  second  - 
but  he  has  no  discretion  to  bond  the  goods  to  the  debtor  or  suffer 
him  to  continue  the  posset'  ion  or  use  of  the  goods  and  to  prosecute  his 
business  with  them  as  bel.^r--  suspending  and  deferring  the  execution 
indefinitely,  ami  until  long  after  its  return,  without  further  acting  upon 
it  and  at  the  same  time  to  interpose  the  expired  writ  between  the  writ 
of  another  creditor  and  the  goods."  After  two  ineffectual  attempts  hv 
the  sheriff  to  sell  certain  articles,  which  he  considered  chattels,  he  left 
them  where  they  were :  the  execution  debtor  removed  and  sold  them.  It 
was  held  that  "the  seizure  had  not  been  abandoned,  and  that  the  sheriff 
might  retake  them :  Walton  v.  Jarvis.  14  V.  C.  B.  040.  Where  the 
idaintirs  attorney  had  ordered  execution  to  be  stayed,  and  nfterwar.ls 
telegraphed  the  sheriff  tliat  he  inu«t  act  as  he  thought  fit.  it  was  he  .! 
that  this  answer  was  an  abandnnmeut  of  the  stay :  Boulton  v.  .Smitli. 
17  T'  C  R  400.  Tlie  bailiff,  having  merely  made  an  inventory  of  tlie 
goods  seized  un.ler  a  fi.  f'l.,  leaving  no  one  in  possession  it  was  he  - 
that  they  were  not  in  c,i>tto,Un  lefiis.  and.  therefore,  could  not  he  IjeM 
against  the  Inn.Ilord's  claim  for  rent:  TIarf  v.  Reynolds,  13  C.  P.  ^.^n. 
A    sheriff    h.Aing    seized    goods    under    an 


.■X Edition,    left    them    in    tlie 
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««mc.«|th  an  undertaklnf  to (lellvfr  them  to  the.h.rlf  when  rooiLt^l 
|»  to  ,,„,  ,he  andlord  of  the  exectio,,  ,lebt„r  h„vl„,  1„  ,1 "  3.1^ 
■elxej  nnil  .old  the  ,oo,l.  for  rent  due  him  by  the  debtor  It  wo.  h.y 

"ue"h"„"''"o°l'5on"of'"'.';"''  '""!  "'■  "»"  ■■"'  "'  ""■  ""-"'. l.""..reM 
J™lnl^  l«>"™"lon  of  the  ,„od»  an  prevented  the  landlord  from  dla- 
I  .l?nS',  '!,"'•  "<^'"""'  >••  Stata,  4  I'.  P.  24S.  But  the  toll,  of 
?h.  eh.t,r  ,  nS  *:",'■",*  '°  ""'  ""',""  '"  ■""""-  """  >■■■••.  and  de'ver 
frL    .k         •  ""'   '?   """"""   ""■"'   ""'   ""•"■    ""■"■    to  be    removed 

from   the   premi.e..    and   to  hold  them  for   the  bailiff.   I.  Z  „Hen„ 

0  an  abandonment,   but  the  eontrotj :   Ander.on   v.   IlenrrSO   O^^ 

1  i.Z°  "'""  ""•"■"son   v.  Fortune,  0  O.   P.  427-  H    v    r,  rlev    IS  r 

mount  to  an  abandonment  of  I,,  but  it  1.  evhlenee  of  It:  Mein  v  H„7| 
;;„...■  1  ■  , ;  ^'V"'  ""  exeeution  by  the  plaintlir  to  the  elerk  for 
renew,    would   not  be  an  aba, nment  of  it:   Rowe  v.  .larvi,.  l."c    P 

tr.  Writ  ea„,e  in  r'  "  •"'2'""^  '""'  ""  ""•  "">■  ^'°"  '''  "'"i"" 
till   writ   earae   in.   be    reeeived  a   (I.    la.,  ot   the   «iilt   of  one   K    l^r 

Z'xV"^  ""','■'"■"■  "'  "■•  <"">'"■"  «"™l-.  "nd  ,a"  a  warr",^;  hi, 
ball  ff.  who  only  went  to  the  debtor',  .hop  and  told  him  of  it,  beo„,"e 
he  thou,ht  more  eould  be  m  by  allowln,  him  to  eo  on  w  th  hiVbu.l- 
ne..  On  the  plalntir.  writ,  he  did  nothin,.  The  plalnHI?  attorney 
.rote  twice,  urjln,  him  to  aet  and  rule,!  him.  and  afterward,  he  re- 
Tl  '?"jr'"i",""°  'f"°-  ^■'  «■'■"  l"»ln,  been  prevou,!/ renewed 
o  fact  ,h«  tL  k'  '?;""•  '""•""""  "'  '""••  "  »■"«  >"""■  «•  «  "«t'r 
he  had  abandoned  the  .eiznre:  Fo.ler  v.  Ola,,.  2fl  U.  C  R  "77  A 
bailiff  who  ha.  withdrawn  from  po„e.,ion  of  good,  after  seizure  mav 
n«a,„  «ize  them  if  the  writ  i.  In  force:  Gate,  v.  Smith,  13  C   P.  STO 

L-,  .'i'fff'-™w   between   the   rijht,   of   a   ,ub.equcnt  exeeution 

creditor   a.  m  Ca.tle  v.  Ruttan.    ,„d  one  who  purcha,e,  from  an^xeea" 

on  debtor   even  after  abandonment  of  the  ,elx,ire.  b.l  «,»,>  „e  ««"- 

11"  L.  F.  In  McGivern  r.  McCau«land :  .ee  al,o  5  U.  O.  L   J   "50      In 

doc  rt"hlnr;i"  """'l'  tJ"'""  '■"  ""'"''  '""'  "''•'"'""  <-<■«' execution 
r   B    So    n^     i  '""J'  ^'"^  "'"'"'■  C"""'!"'   V.  McDowell.  17   I". 

the  .herilf,  hand.  doe..  Under  Tlic  Creditor.'  Relief  Act.  R..S.O.  11)14 
e.  SI  ,....,  poj<  all  execution  creditor,  ore  entitled  to  rank  ratably  on 
the  money,  in  the  hand,  of  the  .herlff:  .ee  Harvey  y.  McNeil.  12  P  H 
..;.•'/  .    ""'prevent  an  execution  creditor  Imini;  hi.  prloritv 

to.T,  I',  T"!.""".!;  """  '"  ""  '•'"^f"  '>"n<I»  or  "ubJiuentry  elm' 
In,  into  hi.  hand,.  If  ,  ,t„y  |,  ai,ected.  a.,  for  in,taneer.here  a  writ 
w„.  delivered  to  a  ,herilf.  with  instruction,  not  to  levy  until  another 
PrSrR™rv'n  ",„''"' J"!i  "■"•  °  """-Q-n.  "execution  to^k 
KI1....T,  hands  (0  he  tiecuied:  Foster  v.  .Smith.  LI  U.  0.  R  "4.1-  ffo 
.'TJ  ,  rt'     "  "■"  ''""'"'  '"  ""»'"'■''  ""»  '"  V"^i  and  execute 

Monro  ?r?  n  I  "!•"■";""»  "  '°''"'  ""  r'ri«T\ty :  Bank  ot  Montreal  v. 
Monro.  2S  TT.  0.  R.  414:  Patterson  v.  McKellar.  4  O.  R.  407:  «ee  also 

n  rr'^?"""!'  I''  Ti  ''•  •"'■'" ^  ■"■""'  """  ^™"  '^"""•»">'  V  f'".hb°rt 
.i,e„^;,  .  ..f"."  ''°"""'  "■'"■  «"™'"  ""  "xwitlon  already  under 
the  seizure  of  a  diyi,ion  court  bailiff:  Kin,  v.  Macdonnld.  15  C  P  .TO7- 
but  he  may  obtain  them  from  the  bnllllf  under  the  rrcditors'  Relief 
Act,   s.  28.   ,..,.    (.15).     The  fnrejoin,  cases  are   principally   on   /!.   fat. 
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■M.  IT»-  In  thi>  handa  of  «herUr«,  but  it  !•  rabmltti-il  thot  tli.'  iirlnclplc"  "'  them 
liatc  a  direct  oppllcatlon  to  dlvlilon  oourt  ••«ioiitloii«  In  the  liond»  at 
a  bulllir.  alwaya  kwplni  In  mind  that  a  bQllillii  rlilit  to  the  loodn  in 
by  virtue  of  a  eonlinain9  tciiurc.  If  a  bailiff  «hnul>l  enforce  an  eiieu- 
tlon  where  he  hud  no  nulhorlty,  be  wonhl  be  Ihihle ;  DuvU  v.  Moore. 
4  r.  C.  H.  200.  In  Umint  v.  Jennlno.  0  I;.  I'.  U.  400.  a  bailiff, 
bavlni  an  eiecutlon  o«»ln»t  J.  L...  went  to  him  and  wljed  o  yoke  of 
oien,  which  be  allowed  hira  to  retain  on  recelvlnf  by  endoraement  on 
the  writ  an  acknowled«ment  of  the  levy.  It  was  belli  that  the  ilebtor 
bad  put  It  out  of  bin  power  to  wll  the  oxen  ;  nee  alio  Ihiffua  v.  •''elfb- 
ton  14  S  C.  R.  740.  Where  after  mnklnf  the  leUure.  tlie  bailiff 
ldae<..l  a  man  In  ebarje.  who  afterwanln  left  the  prendiM'a.  and  the 
food!  were  then  aeiied  by  the  defendant'"  landlord  for  .irrenrn  of  rent. 
It  wna  held  that  the  food*  were  not  In  cu»t»itia  leflii  at  the  time  of  the 
takini  under  tbl.  dlitrew:  CroM  v.  Davldaou.  17  O.  L.  T.  180.  Where  « 
iberlff  aelretl  «ood»  In  the  mornlnf.  and  went  away.  Intendlnl  to  re- 
turn In  the  evenind.  and  vinited  the  property  ilally.  he  wan  hild  to 
continue  p<,i.e««ion:  Beatty  v.  Rumble.  21  O.  R.  184.  On  an  eiecu- 
tlon a«ain«t  A.,  money  hl.inillnil  to  liim  In  tin-  hiiiid«  .,f  II.  miiy  be 
«eiied.  but  It  mnit  be  •hown  that  it  l«  the  iifenlleiil  money  of  A.: 
Clarke  v.  Eaaton.  14  IT.  c.  R.  i'll.  When  the  bailiff  make,  a  »el»nre 
but  at  the  debtor'.  re<|u™t  leave,  them  with  the  latter,  he  .bould 
take  a   bond  with  a  surety  to  protect  hlmwlf:   .ee  Form  No.  K., 

A»  to  action  a«ain«t  tidrd  party  for  lllejnl  .eizure.  and  evjdenee 
connectlni!  bim  with  it:  .ee  .Slaiht  v.  We.t.  2,5  V.  OH.  Mil;  McClever- 
tle  V  Ma.«le,  21  C.  I'. .'.!«  ;  Tilt  v.  .Inrvi..  7  P.  P.  145  ;  McLeod  v.  For- 
tune 10  IT.  <•.  R.  OH  ;  Kennedy  V.  Patter.on.  22  IT.  C.  R.  W>fl  .  t  r"n"bn»' 
v.  Cbapman.  T  II.  &  N.  Oil  :  Woollen  v.  Wriltht.  1  II.  &  C  ■.•>4; 
Steven,  v.  Pennoek.  30  IT.  C.  R.  51  ;  Smith  v.  Kenl.  0  Q.  B.  D.  340. 
Wilkinson   v.   Harvey.   15  O.   R.  340. 

It  i.  a  criminal  offene,.  nmountinj  to  theft,  for  any  per.on.  in- 
eludinit  the  owner,  to  .eeretly  or  openly  take  or  carry  away  «oo,l« 
under  .eisure  and  iletention  by  a  bailiff,  or  to  cau.e  It  to  be  d.™e: 
Canadian  Criminal  C,«le.  ,.  340.  What  I.  "  .eUore  "nil"  tbl.  pro- 
vi.lnn  1.  explained  and  delinrd  in  .lobn.ton  v.   Ilom.   10  g.  H.  '<■  l-r- 


atatatory  E««mptlom«.— Execution.  Act. 


,  3.  iirtfc. 


Waariac  Appuel  conslata  of  that  which  ia  worn  or  made  to  be 
worn.  Cloth  actually  appropriated  thereto  wa,  hehl  to  be  apparel: 
Richardaon  v.  Bu.well.  10  Mete.  807;  «ee  nI.o  A.tnr  v.  Merrett.  Ill 
IT  S  20"  •vhere  "  wearint  apparel  owned  by  a  passenger  In  a  condition 
to  bi  worn  at  once  without  further  mamifneture "  wa.  held  to  be 
wearing   apparel  within   the  customs   laws. 

Toola  aad  Implemaata.— "  Tool. "  are  mechanical  Instnimenta 
of  any  kind  for  worklnj  with.  The  term  includes  all  in.truments  of 
manual  operation,  but  particularly  .nch  a.  are  u.e.1  by  farmer,  anil 
mechanics:   Oliver  v.   White.  IS    S.  C.  241. 

"  Implements  "  i.  u»ed  for  thing,  of  neerasary  use  in  any  trade  or 
mysterv  which  ore  employed  in  the  practice  of  the  said  trade,  or 
without  which  the  work  cannot  be  accomplished:  Terms  de  la  l.ey. 
cited   Stroud.   402. 

"  Implements  of  trade "  are  those  implement,  used  In  a  man  s 
trade  or  busine...  It  ha.  been  held  that  the  expression  implements 
of  a  debtor's  trade"   refer,  to  the  bu.lne..  of  a   mechanic,  a.  a   car- 
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.lln^«  ?"^'   ?"•     ""•  ""   *""l"  """'  '"  '»"  Afl  hiv..  a  wldrr 

i'    "w,'  Z""","'".    '■"'■'r™"  •■'•  ^  '»"'"'•  ..nllnnrll/nj;,   i" 
»<'ii  n«  a   mpphanical  orcuiMition. 

..„.m  """'"'."•"<■'"'■'"  piano  baa  been  brbl  In  ibp  U.S.  to  be  an  In- 
■tniment  of  bualneaa :  Amend  v.  Murphy.  W)  III.  .ITS. 

A  ateam  eu»ine  u>e,|  fop  worklni  «  tbpe.liln«  mnehlne  waa  heH 
to  be  an  Inatniment  of  husbandry:  n.  v.  Mnltj-.  S  K.  i  B   712 

?«e,  K   .V  ,  ''Z"!'""  '■"'''"°'  '•'"'"'"  •"I"'   »'lvanta«,.    of  the 

fact  that  he,  are  in.i.ffielentl,  de.eribe,l  in  a  bill  of  .ale  thereof  br 
the    eierutlon    ilebtop :    Flel.l    t.    Hurt.  22   A.    R.   440. 

•.HxiflleiT;,,'?,,^",'"';?'^''"  '""•■■  ""  ••'°''"""'  »"'•«'■■  ">«  «">" 

fl  ,k„r  J  '"''■  "•""""'•'■  ""mptlon..  it  la  n  qoe.tl„„  f„r  trial 

In  the  l»ne  and  not  to  be  left  for  the  .herilT  to  .leal  with:  Ih. 

are  iT'e'.  ",I!'l '"il''™,"''";;  """""»'  ""-'  '"  ""  ■I'btDr',  oeenpatlon 
.ZuT  ,  "^  """''  "■  •"'"  "'■""«'■''  """  "oonpatlon  to  „„e  in  ,hleb 
.uoh  tool,  are  not  ordinarilr  0"ed :  -Vrl.ht  ».   nolll„|p,hend.  2.1  A.  R  1 

llnhi?';''   "l"""  "'"','  '■'"'^  ""■  "»'■''■  '"  "■I""-'-  '""1"  election  are 

r'asVioHo^'iK.'.""-!. """'"""'■"'■■  ''■''■°-  ""•  "■  "=•  »■  «^  ■"" 

A  boat  while  In  lawful  u«e  by  the  owner,  though  not  a  fiaberman 
i»  exempt :  narnfh  v.  Dunn,  7  T,'.  C.  L.  .T.  273. 

entitled T'",he"r"'  °t  ""'"r'  °"''  ""'''  ""■  ""'""on  creditor  i.  not 
Reyn:;!,..*24'v.rR''.m"  ""  ""■""•"  *•«"'  '"'""  '"^  »"->'"  '• 
.™  ^^f""'.  '","'''"'  ]"  "  '''''"°''  ''•'""  ""  ln»nn<noe  oompanv  by  rea- 

o^^^^;;er;TA"R:  m"'"'"'  """'" '" '"""'"  ""■"  «»■■"'"'■""•"<' 

If  n    apeoific  article   u»ed   by   the  <lebfor   in    hia   occupation    ia  of 

no  other  anfficicnt    and   uneumpted  joodg  available-   but  IIOO  of   the 

7)    Zc""""  "'"  ■"'""'  '"  ""  •'"""''■   '"'"■  E-™'i"'  Act    ..  I 

„„'''■  ""'   °  '""<'' «  preference  for  a  .lebtor  to  hand  oyer  hia 

2S  C   L   J   V  """It"":  Temperance  In,.  (V   y.  Co'.be" 

law  ■\''°'r''^  t'"'''},  ^  o,  '""P"™"  «l'»  ""i^wl  nooda  e.emptd  by 
O  i  4,""^''.^-^T;-\?-  ?-.'"^-  "»««"  '■■  Wbitehead.  1892,  2 
g.  B.  365 ;  20  A.  H.  S47.     If  a  bailil  should  sell  exemptions  the  pro- 

«,1ed  7W'"^l"::?  """'  '■'°-  "^  ""■  "">'-  "'  otherT-raon  et 
titled  ther.to  through  him:  Michie  v.  Reynold..  24  U.  O.  R.  30.1    c.^al, 

a'.eta'rrha.-r''"";'    »'■■'".'•■'■"■   -"«   fr„m    execution    are  Tot 

.xceut  a.  ,^f,^L:  ,  "'  ""    *"'""   '"  ""•"'"'■"  '"'    ""-"n™'  "'  ''<■>"•. 

Estac,  Act  R  so  imriTo""^  •;■""""'■"■  ""''  ""■  ^^<>""""  » 
tstatc.  Act.   R.SJO.  ini4,    c.  119,  ,.  3.   I,  to  be  read  a,  beins  aubiect 

to  ,eet„n   B  of  The   Execution   Act.   R.S,0.    1014.   c.   SO.   which  X, 

tj!    Y^  °™'  '"■""'■•   ""'"  '"  ""■  <■"«<■   "f  infanta  their  pmnlian     h' 

"t  :..Lt  T:  '■,""  ■^"•""'°:  ■  °-  ^  «■  ■*'••'•  ""'  »"  a"ioie  oiher! 
/J.  "^'"'P'.  "  not  ,o  a,  atainat  an  execution  for  a  debt  contracted 
for  .ueh  article:  The  Execution  Act.  s.  S.  a»(c.  contractea 

1!KW^??  frS."*'  ?'v*"4""'  ="»'Pt.-The  Indian  Act.  R.S.C. 
JJ<W,  c.  81.  a.  102.  prohibit,  the  takina  of  any  .Herurify.  lien  or  chaptt 


4ff  WHAT    MAY    UK   "Ol.ll    IXDKR    EXKCITIOX. 

■M  1T».  " br  mortiaie.  Jadtniiiit  or  othemlw  upon  r™l  or  p.r«in.l  .•««to  of 
■nr  Inillaii  or  nontirntj  Indian,  ewpt  on  r»«l  or  p.r«on«l  prop^rtj 
•ubjMt  to  uiitlon  oniler  tkt  U«  thri»  ■Jrtlon. "  of  that  aUtoM.  i.«. 
rr.1  »late  hrl.l  in  bla  own  ln.llvldual  rifhl  under  leaat  or  In  «"  "I""; 
pie.  or  perwiml  properly  out.l.le  the  Indian  naerve :  «|rtlon  0»  of 
that  Act.  Such  laat  nBiitloned  property,  belni  liable  to  b»  taaed.  la 
not  aiempt  from  eiecutlon  even  If  not  actually  taxed:  Avery  v. 
Cayufa.  2S  O.   L.  R.  ni7. 

Wk«t  lUr  »•  ioU  tT»*.»  ■namtlM  Asslut  «»*fc— 8«c- 
tlon  17.?  (2)  authorln..  the  levy  by  dl.tre»  and  tinle  of  the  londa  and 
cbattela  of  the  party  In  default  i  and  »ee  Th«  Execution  Act.  a.  I«. 
al  .«,..  «»(..  t'nder  aectlon  10  (.1)  of  that  atatnte.  an  execltlou 
Inned  out  of  a  diviaion  court  bind,  the  property  from  the  time  of 
aciiure  only.     Hee  alao  aectlon  10  of  that  Act.  ante. 

Tha  Ctooia  lf»at  Baloac  to  tka  D.»i».— The  fooila  muat  b« 
the  property  of  the  Judltment  debtor,  and  It  they  l*'""'  '"  """'J" 
por»n.  altboulh  they  may  be  In  the  P""™"""-  "".V'/^'Jl^r."^™  ^n 
™ntrol  of  the  judiment  debtor,  they  are  not  ""i,''  '"  "■^"'J  °"  "" 
cxecitlon  ataln.t  bin,;  ace  Ame-noMcn  Oo.  v.  nnt«cld.  29  »■''■«• 
05-  nnwaon  v.  Woo.!.  .1  Taunt.  2.111;  Edwnrd.  v.  H'-ld,ea^2  Stirlc^ 
snd:  Lnnyon  v.  Too,oo,l.  1.1  M.  &  W.  2T.  For  Inatance.  «"«f"  2  "" 
hire  cannot  be  taken  for  the  debt  of  the  hirer:  l>can  «■  'A  hlttak  r  1 
r  ft  P.  M7:  nor  the  ,ooda  of  »  teatator  In  th.  handa  of  hi,  executor, 
on  an  execution  anain.t  the  latter:  Pan  v.  Newman.  4  T.  R.  B21. 

The  property  in  „««l.  furnl.bed  by  a  manufacturer  to  a  retail 
dealer  under  an  a,reement  by  which  th,  latter  wa.  to  devote  hi. 
whole  time  to  the  bu.lne...  to  make  monthly  return.  »'"■''■  ""''"^. 
and  to  remit  monthly  proceed,  of  .ale.,  with  <^«"'"  ''"''""'"""■  »"! 
Seld  to  remain  In  the  party  .upplyln.  them  and  that  ""r  were  no 
liable  to  execu.i..n  ajnin.t  the  other  party:   Amea-Holdcn  Co.  v.  Hat 

Held.  29  a.  C.  R.  m.  .  ^    „ 

Orowin,    crop,  may   he   .eiied :   McDoul.ll  r.    Waddeli.  -»^ J- 

101;   and  ,ee  Smith  v.  I'nion  Bank.  IB  C.  L.  T.  15:  but  «•,  Rod.  ell 

V.  Phlllpa.  »  M.   ft  W.  505. 

Farm  atock  tran«ferred  by  A.  to  B.  on   the  term,  that  A.  ahould 

be  repaid  by  a  «reater  number  of  the  aame  kind  at  a  certain  time  are. 

a.  well  aa  the  increaw-.  liable  to  .ei«ure  under  an  execution  a«aln.t  B. 

placed  in  the  baililT.  hand,  before  the  .peclficd  time  expired:  .ee  Peer. 

V  Cnrroll  10  I!  C.  R.  229 ;  South  Au.trnlian  Ina.  Co.  v.  Randall.  L.  K. 

3  r    P.  at  p.  100;  Ei  parte  White.  L.  H.  0  Ch.  307.    Such  a  ca.c  i. 

nothlnit  le..  than  a  .ale :  .ee  South  AuWrnlinn  In..  Co.  v.  Randall.  L. 

R   !1  r    P   at  p   100  •  B»  parte  Whit..  L.  R.  «  Ch.  3»7.     But  if  merely 

leit.  th'ia  would  not  be  .o:  Dillarec  v.  Doyle.  43  U.  C.  B.  442. 

Tenant',  fixture,  may   be  .eixed  and  removed ;   Oryme.  T.  Bowern, 

6  Blnl   437;  hot  fixture,  in  defendant',  hnnse  and  attached  to  the  free- 

hofd   cannot  be   .eixed:  Winn  v.  In,ilby.  5  B.  ft  Aid.  ^5;  Rojor.  v. 

Ontario  Bank.  21  O.  R.  41B:  nor  fixture,  which  have  been  wronlfully 

severed  by  a  tenant :   Farrant  v.  Thompson.  5  B.  4  Aid.  8.H. 

If  n  per.on  buy  an  article  from  a  tradwman.  and  afterwartla  see 

another  article  of  the  .am.  kind  belonalm  to  the  trade.'aan  which  he 

"rfcra  to  the  on,   purcha.ed.  and   which   he  buy.  by  deliverin,    hack 
he  first  one  and   payini!  an   additional  .um.  but  allow,  the  article  ln.t 

purchased  to  remain   an   unrenaonaWe  time  in   the  tradeaman  .  po.»e,- 
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■loD,   without    r,»l««lni  •  bill    of  „!.,   |,  l,  l|,b|,.   ,„  „,,„„  „„   „  ,^  ,„ 
•leeutlon  .,nlMt  th.  |n,t,r:  Crnithfr.  ».  lUrnold..  li!  C.  P.  (Wl      "^  '"' 

th.  lOl^l*,^,'",'!,'  '"./""I  ■*  ".'''"'  ""''"'  "•  """tloi..  tlH.  ritht  to 

AM.   '.  J    TOT        "  """      •""  '■  "'«''l""'l'  '»»•  ""P-  CI'--  M 

A    iniwnbrolKT'a   Intrn-iit    In    ralprmnbli'   i.lnli,..   mw   b.   inkin   in 

rx.r„tl„„    .,„,|  the  b.llllf  »lll  bo  .ntltlH  to  rr«.lv.  th.  L"„  "..jabh 

brokrr  niliht  hnvf  .lonr:  »o  Il„ ,„,  34  c'l,.  Ii.  "ki. 

JM./a"  ?"S"'"'  "■'"'""  ''"'"'■   ''!"''■""   ""'1   f''"«l-   V.    Wl»h„rt. 

10lj'?t!*^~;o"  .'i''"'  "'"''''■  ''•'"''"  l""™«  "'  liivontlon:  U.H.O. 
•<H>tlnn  :«:  oliattFl  mortfofi.. :  iJ.  .wtlon  SOn.  nchlnl  by  4  O.-...  V.  e.  1\, 

v..,h,^,°?'',,''':'"r.  v".'";',  "'■'"''■''■  .'""''•'  '"'-"'i™:  MrN.uihto„  ,, 

17  L  R.  Ir.  1  :  W„|,h  V,  Wulpcr,  3  O.  L.  R,  158;  nor  iro.li.i  fruit. 
It  b.ln»   part  of  th,.   rrnlty :    R,h|,.c11  v.   Phillip..  1)  >|,  4  w    nln      A 

whinh  It  rpprp«.nt>:  fl,.„  ,-.  n„.,.tt.  3  O.  L.  R.  SB,-).  The  Inmro-t 
^Ih  ,'''''»'I""'  '"  »",  '■""  l'""--"  with  thr  rlrtt  to  drill  for  oil  o„ 
d.l  I'a  A"7"^T  '''*".  '°  ^  """•'""'  '"  "••  '""J-  Molnto.h  T. 
.7^   ,.'  1  •.,"•  '","'"'  «"  "  I'  ""  l"t..r.«  In  Innd  and  nnnot  b. 

.old  llloirr  o,w,tlon  nmln.t  ,00,1, :  rnnmllnn  R.v.  Aoo.  To.  v.  Wllll.mV 
-*  U.  Li-   K.  47-. 

„.,~.^J**f  ."'.'V*^*'^"''"  ""  c'Miitlon  afolnit  one  of  two  part- 
be  .el.ed:  I  on    R.  5M:  but  an  order  may  be  made  ehnritin,  the  part- 

ment  of  the  amount  of  the  e.eeutlon  and  a  receiver  may  bo  appointed. 
The  other  partner,  may  redeem  the  Intere.t.  eharied.  or  In  the  event 
of  a  «ule  may  purehii.e  the  Mme.     ThI.  rule  I.  bn.ed  on  ..  23  of  The 

order  would  In  Enjland  have  no  rl.ht  during  the  contlnuanee  of  the 
partner.hlp  to  .ue  for  an  neeonnt :  LIndley  on  Partnemblp,  8th  ed..  p. 
n-l'.r  Ontario  it  would  .eem  that  aoeh  an    action    would    lie: 

VJhetham  V  Dnve.v.  .10  rh.  p.  B74;  Olyn  v.  Hood,  1  f!l».  W.  ,e« 
rns«el«  v.   Stewart.  «)  C.  (M.   73. 

•■i„Jn''Jii,r^h""''.^ "'""'"'  '"  ""■  «"'^wl".  •"  book    debt.,    or    that 
utao-ibie  thin,  the  intere.t  of   the  judfment  debtor  In   the  pnrtner- 

O    L    R    •HI  '"      '•  ^"""^  """''■  ^  °-  ■■■  "■  •''<W:  3 

An   ejeeution   atain.t  a   partner   has   no   priority  analn.t   hi.  .en- 

^f  "ur  v.'s  ToT"'^':'""  "■ "  ■"'""" "' ""  ''™^  ""■'" 

V.  n'VeM.°"*R"fi«. ''"""'""""  '"  "  '^""'^  '""''  ■*  "■'""'•  """" 
Ez«mtia>  Acalmat  Fsrtunhlp,  B»o.-See  .e?tion  !i3. 
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4T4  KlillTIK"  OK  IlKUKMITION.  KTI  . 

•m.  ni.  tkarm  la  ■uks  ma*  Omyulm  mU  DiiliMi**— Hw  Thr 

Ksifiiilott  Ar».  «t^-lli>ti»  l-'-n.  tfHif. 

■«mltr  •«  B.*Mi»tUB.  ■«•.-!• '  r\m  Kiwiillmi  Art.  «.  IB. 

anh.  Ih.'  bnlllll  niii.v  ••■>«■  anil  «ll  Ihi'  Juillmini  Orbliir •  "l""""'  »' 
..th.r  liilirf.t.  iiri.|i.rt>  or  ■•■l«ti-  In  any  li»»l«i  »l">  """I'-r  ■■  ">  "' 
111..  All  liaxliiilil  lnlin<la  In  lanila  lii  which  llii-  iliblnr  la  rnlllliHl 
ihH  llmo  n»  «.|mri..  An  "oil  lea"-"  wllh  rlfhl  tn  b.irt  for  ..11  ..ii 
Imi.l  l>  howpTir.  not  ».|aubl.  iiniler  Mrcutlon  atainit  |o<Hla.  It  bflnl 
an  IninriNiriiil  rl«ht  to  br  .iirrlaiHl  In  the  land ;  Mnlnn«h  v.  I..TI.I... 
IS  O.  L.  U.  M:  Canaillnn  H,v.  Aii-.  Co.  v.  WUllom..  il  II.  U  H.  47.. 
Tho  iliblor'a  «iultj  ot  rcdfniiillon  or  "<l"'  In"""'  ,'"  «"o<la  aelinbli' 

■iliilrr   Ihl.    aortlon   1.  i.lilr   l« I,  by   nil   ...mitli.n   laaijod   out  of    he 

ili«l.l,n  rourt.  from  ihi  timr  of  «.|...rp  by  the  bailiff:  The  hi«ni.lon 
Art.  ..  in.  aalc-  >l.-lV,wi-ll  v.  >IrI >i.wi.|l.  10  C  U  J.  4N :  Biniil,.  v. 
.Jiiibi^  llnnk,  1  <).  L.  B.  :ll«;  S  ().  L.  B.  .MI  .  Allan  v.  I'lniv.  1.1  O. 
I.,  n.  ^711 

fpon  ihi-    .all-  of  thi-  I'liiilty  of  riHknii.tlon  tin-  .i.-l.  tbi-m»lvi-. 

,.»„,i„,  b..  » thi-  iinrchaair  ai-iulrc.  only  tlio  ''»>"<"  ""^,'"  "' 

|.i»llloii  o(  the  mort«»«ori  Kiiuair  v.  Fortune.  Vi  V.  I.   K.  Mi. 

Uniler  nil  e.initlon  maln.t  the  chattel,  of  a  '"";'«"»;''•  '"" 
bailiff  may  lelic  the  coi-jia.  of  the  mortfa«cil  ioo.li.ao  that  he  may 
e.  "I."..™  to  view.  |.|th„u.h  he  can  -ell  ollly  the  ejnity  »"«;'-°'P".;" 
in  them'  »e  Smith  v.  Coboiirl  anil  I'lterboroiiilh  Uy.»o..3  l-Kll'- 
L°.ri;rp.;?c  Miller.  Kc  Miller  ,.  Hml.h.  MS.lMl.  =•  "  « "'^ 
.on  V  I'en.lcr«on.  tSi  f.  V.  .Vt!.  A.l«m  Wll«.n.  J.,  aalji  The  equity 
•rnVtaptiou  ln',o.«l-  may  be  .cl...l  while  <^  ,^'°''l 'Z'^, 
,i„„  by  an  llltuill  taklll.  of  tie  ,o.i.l..  " '■''^  'Jf.  "•°',  '  "J"  J 
iK»iii.ii«li.ii,  but  the  niiirl|B«i'e  la  »o.  by  virtue  of  hia  title,  the  .Hern 

'„i  ,  "    Willi.  1.   eiiui.alen.  to  Lure  jnat  a.  he  proceeil.  when  he 

Se.  bank  or  other  .ti«.k.  of  .be  ilebtor."  I"  M"y  V;  '^  ""l'';"'  *  , '. 
liiK  Co  M  C  V.  n«.  th.'  .nine  lenrlie.1  Juilfc.  then  \Ml.on.  L.J..  .aUl. 
■Tile  n;ort,«i.or  ami  execution  ilebtor  wa.  In  "'•"■"  •r"-""".li,m 
time  of  the  .elaiirc.  mm  I  «ec  no  objection  to  the  .herll  acl.ln,  them 
I  coiv'o  c  anil  taklni  then,  out  of  the  dittor'a  po..e.aion.  If  need  be. 
;,"  Z,7.  Ill  I.  no.  forblddeu  iloin,  .o  by  .he  mor.,n,ee.  ..  .he  morf 
puee  in  en.l.led  .o  Immcillntc  |Hiaaes«loc  of  the  Bood.. 

M«B.T  «md  (.Mirltin  f.»  Momay.  Bt...  are  aelaahic:  The 
Exi-cution  Act.  a.  -•(>.  ante. 

Mom»T.— M..my  iiinile  uniler  an  eiecotlon  at  the  ault  of  one  man 

eaniiot  b..  real 1  to  meet  another  e.,.c..ti.m  in  hi.  hainl.  a.aln.,  the 

.ame  man;  Sharp  v.  Leitch.  2  C.  L.  J.  l.T.';  Wood  v.  ^^  ihkI.  1.  L.  .1. 
Q    n.     4       Colli,i,rid,e  V.  I'a«.m.  il  C.  H.  .M.    Money  in  court  eim- 

„,.,  b i«.Hl:   Franc.,  v.  Campbell.  .1  .Tur.  ItW  I  but  ai|y  »u  plu.  .;f 

former  e>.e.u.ion  rntaina.  .he  .ame  ileb.or  ■""i',,""''.  ^^  ';'"  „  ,^  . 
Eiecutlon   A....  «.  --HI.  o»(c.     Ni.r  can  money  ill   .he   hai. '.  of  an  an 

;,rce"lil   aelUl;    Brown    V.    I'erro..   4    iv.   .V«      Money   dep,,.,<d 

bv  a  party  privllejed  from  arret  to  .ccure  hia  relea.e  by  the  .heriH 
who  hSrjLc'i  him'on  a  c...  ™.  cannot  >-, "■•"i-'^,'''  'v'  tanW  « 
a  j.iilne'.  oriler  to  refun.l  hn.  been  made:  Mnater.  \.  Stanley.  » 
I),   r.  C.   181).  ,  .       f 

M,mey  payable  by  a  bank  on  n  cheque  become,  the  P"!""''  "[ 
the  payee  aa  .oon  a.  the  money  la  laid  on  the  led.e  of  the  » Wee.  fir 
M^   ,"    ,«-e  anil  even  before  it  i.  counted   by  him.  and  may  be  .ei^eil 
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«««"r  will,  u  .Imlliir  ii,.ll™:  «,,|„„  ob-  „„,,  /.  ,'  ,"7i;  "  ,  ^  'i 
...*r  The  L,n,l  Till™  A«  thn  .".L  ,„\,;rL'-l,.t,  "  1  .1  7 M  Z 
..f  Tltln,  Inntpu,!  of  In  ihi.  rp,l,try  ..Bi™:   ».  25. 

„f  T?'^*'*'  ■*»"«•«•■• -»'".'    >  b..  ,rl»r.l.  anil  .,,.t|„„,  27  „,  -x, 

■Jv  *-'"^}'""  i"'-  ""   ■""■l"  nuMlrablp  to  „m.  by  On,    St,.    4 

M.r7'^'r"l"T"^,"'."K":"  ""*■  T""  •"■'"■■'  '■•«■  •''■"^  R»""»l"r  ••■ 
tho  mont'y;  «nn,o  Nt„tntf>  r.  20.  "lovrr 

»'l«ur,.,     t   «o,il,|   b,.  ,iilv,.Bbl..   for  hfni   oiirifnlly   to   nrpnanl   „   ]|,,   „, 

"III  ,  m-iju  .  IIo  ,ho„l,l  „1,„  „,|vi,p  ,|,p  ,.„H.ution  rmlitor  of  ,l,nt 
h"    ,»«  ,lon..,  ,o  thnt  \„  mi,ht  b-ttiT  ,I..t.rn,lnf  whrthrr  ho  »oi,  ,1  nr" 

iKT  .l,.pom.  In  thr  rlcrk-»   ,„fo.  or  .omo  oth.p  -nfn  *"»itory    wonld 

»noi,i,i  not  withm  „  rmRonnblo  timo  ,l,tpri:iiiio  to  takp  nrowmlin™ 
ni».n    tho,o    oyer,l„,.    „n,l    ,l,n   o.h.r.    „,    ,h,.v    h-Por,,"  ,1°'    H   ™H T 
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■m.  its.  tho  duty  of  the  bailiff  to  hand  them  back  to  the  debtor,  tor  ahould  he 
be  negliftcnt  in  tliat  respect,  and  the  debts  due  upon  auch  securities 
be  barred  by  tlie  Statute  of  Limitations,  or  lost  otherwise,  tlie  bailiff 
and  bis  sureties  would  undoubtedly  be  liable.  Should  the  execution 
creditor's  clnim  and  all  costs  be  satia&ed  out  of  the  proceeds  of  the 
securities  seized,  or  discharged  in  any  other  manner,  it  would  then 
also  be  the  duty  of  the  bailiff  to  restore  such  of  the  securities  as  re- 
mained in  his  hands  to  the  execution  debtor.  Bank  stock  could  not 
be  considered  "  money."  or  "  other  securities  for  money."  within  the 
meaning  of  section  20  of  Tlie  Execution  Act :  Ogle  v.  Knipc.  L.  R.  8 
E(i  434  Neither  would  shares  in  a  building  society  or  other  corpor- 
ation :  Collins  v.  Collins.  L.  R.  12  Eq.  4.'i.'>.  On  this  section  generally, 
see  1  V.  C.  L.  J.  181  and  182 :  Hopkins  v.  Abbott.  L.  R.  19  Bq.  222. 

BsUia  M«J  Siw  i»  HIa  Own  Nrnme.— Execution  Act,  s.  20. 
ante,  p.  456. 

The  suit  would  be  subject  to  all  the  ociuities  between  the  execu- 
tion debtor  and  the  defendant :  Be  Natal  Inv.  Co..  L.  R.  3  5^h.  »)5 : 
Rodger  v.  Tlie  Comptoir  D'Eseompte  De  Paris.  L.  R.  -  P.  C.  393. 

A  defendant  could  not  set  up  matters  that  occurred  subsequeiitly 
to  the  seizure  ami  notice:  Pennison  v.  Knox.  24  IT.  C.  R.  119;  Jeffs  v. 
Day  L  R  1  Q.  B.  372;  Watson  v.  Mid  Wales  Railway  Co.,  L.  R.  - 
C.  P.  593;  Brighton  Arcade  Co.  v.  Dowling.  L.  R.  3  C.  P.  173;  Chishom 
V.  Provincial  Ins.  Co..  20  C.  P.  11 :  DePothonier  v.  DeMattos,  E.  B. 
&  E.  401 ;  Wilson  v.  Gabriel.  4  B.  4  S.  243. 

As  to  the  duties  of  the  bailiff  and  other  matters  relating  to  the 
seizure  of  securities  for  money  and  proceedings  to  realize  on  same  sec 
sections  20  to  29  of  The  Executions  Act.  ante. 

E»«ltlou  AcalMt  Mnalolpal  OorpontloBa.— See  the  pro 

visions  of  The  Execution  Act,  ss.  37,  et  seg.,  ante. 


—Section  216.  post,  and  notes 


Priorltr  of  Landlord  tor  Rant. 

thereto. 

Wa«oa.— ES.O.  1914,  c.  143  (The  Wages  Act),  s.  4.  giving  a 
priority  to  wages,  does  not  apply  to  executions  in  the  division  court 
bailiff's  hands. 

But  the  Mechanics'  and  Wage  Earners'  Lien  Act:  R.S.O.  1914.  c. 
140.  s.  14.  gives  lien-holders  under  that  Act  priority  over  all  judg- 
ments executions,  assignments,  nttaehments.  garnishments,  etc.  See 
also  The  Wooilmen's  Lien  for  Wages  Act :  R.S.O.  1914.  c.  141.  s.  6. 

When  Execntlon   Snperseded. 

Th.  Creditors  BeUet  Aet.— R.S.O.  1914.  c.  81,  contains  im- 
portant  provisions  affecting  the  rights  of  parties  under  division  court 
executions : 

Section  4  of  that  Act  abolishes  priority  amongst  creditors  by 
execution  from  the  Supreme  Court  or  a  county  court.  This  does  not 
apnlv  to  ..seditions  rema-.iiing  in  tlio  linnds  of  a  bailiff  of  a  division 
court,  and  they  are  entitled  to  be  paid  in  the  order  in  which  they 
have  been  received  by  the  bailiff. 

Section  6.  el  «c.;.,  provide  for  the  proceedings  towards  the  dis- 
trihution  of  the  property  of  a  debtor  amongst  all  creditors  who  bring 
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i  office  o,    therein  provided,  within    one  t„.  „,. 


their  claims  into  the  sherifF's 
month  thereafter. 

-lon^c'trTSn"  t'i.c"';^"^!  I"  "«»  "euvered  judgment  i„  „  „,,,. 
under  the  Ziot  the  olerL  .it  Z  dS"  '"  "'"  "'',"*  »  «'""''"«<' 
«.ur,,  of  the  .m„„„,  of*  e  jnd.ment  7,  Sof^T  ""I  '".l"'^  "  """ 
tilicatc  So.  170)     and  .1,,    ™,.ifi    !  ,  .T  "'"  """  ^^""^  of  Cer- 

tor  the  rurpo.»  of  «;^,S,  •'  fP,')'""'"",'!  "-«'"'  »"".e  effect 
•he  sheriff  „„    „eentio„  f  "m  "' c™n't'/co°urr"°'   '"''   """"^  " 

re«liz?d''hy"tt°°h:rTff",r:m''ilnd.""'  ''n'"""'-''  '"  "'"'•-  '"  '"<""y' 
of  the  eer'tiiie'n'te:  Xv  rv    ,,cx    ,  "r  '  V    £""^0°"^  '5\*«V"J 

^j^i^^-^'rin^^HiS^ 

"^ «o„  Koi.e.l'lf.Jrin^rLmi, f".!"^"^;  °r-£;l=  A.K.500;flo 

there.  b„.  no.  if  the  eiaimint  aCio^^^Vt  ■^;  .4^„''"/,  7»  *f 

to  pay  the  .am.  ,n  Ml^u  find.  „,"""■"  '"  '"'"  '•""'''•  "■*''■" 
the   hn„.l.   „f   „   k'  ,ii  Af         f-  ?  ■  ''™''""'  <"•  ""■  proceed,  thereof,  in 

tachm;r„,„iLt  le  Seh?„r  r°°r";' ","""  °» «""'»■>  -^ »" 

thorn  from  Jhe'hail'm   "'°:i,.,?°f„rtwifh  mL^'T"    """    "'■'»'" 

Stt^  3e,r  .:;^,T^e^°f  "V^'"^™™''5^"-"- 

levied  nmler  the  .«..™  „"  TncTuT, L "?  'S"^'-^?  ""■  ""'°'""  '»  >« 
upon    .hich    each   e,ec"„';°:;  r„";t'!,.:^».  ^^f  Je^ll^d  t  itm  ^"'• 

.here"o7,'h'e',L?,°rv  d"„\,*e°,',!f  ;:iro^f  Tat  IZT'  "'.T  ?"'""" 
may    be   re..„yere,l    bv    the  sheriff  fr,L    I  f„       'i     '"  "'"''"■''■  "hich 

»h.,,  he  ,,™m„^ed  for  by  thc^riilrp^rrifresr  „?'.,r,L;- 
ohar,?*npT%S"p;Lpr;yt'tw";;'"  "',""■,  ""'"^  »"""   ■-  »   «"' 

S^iil:;  t;^  ^5 -"-^^n  rr  :;rtr  ^:;i  t^;;;- 

tor,  "titM  .:''rr,,"'j:",,*2;';;„;j- ■■-•'•J  ?7?«  •'-  --«■ 

.ention  creditor,  shnli  be  entit  ,'d    Sont  >,lh  'V™   '•°""  "" 

.he   ,„me    position    „,    ereditorl^'thrre,:;!::^^-^  £,t";^^^ 

»i..i'jir::™,.i;;i  ™  a;;";;:™::,;:^,!!:  '"rr' '™  "■'"-•■  "■■" 

oitor-s  ™s,s  on  renew.,  if^:;:";r  at-i^l^'f '."■Itt'of  -"■ 

m.tements.   e„.c„,|o„s    n.,t  eomp  .™lv   .,en,;  d   K  '""'"'•'•-  ""I-". 

"i"tinB  re,.,,v,.rs  ^■    „-av  Teonif.hh      v       . '     ""'T"""  ""''  ""''" 

..f  the  first  cecntion   ere  ih,;  f„' "id    L  r*'    ,'""  '"''"";'  '"  "'.■  ".-.. 
Pletely    ..,ec„tr,l    bv    iwvn  e   t  "    „i,l?h,  7hl        ■^" .  "'■'•""■"<■   >'   "  «m. 

when  the  haiiiff  „:„'„.  Liey  "::i"^;iL.:™';5:;?c;',?;^  ^"^'. 
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*».  174.  If  there  are  eross  judgments  bet«-een  the  parties   the 

"*■"•■  uartv  wlio  has  ohtained  ju.ljtment  for  the  larger  sum  shall  have 

C«-j«ae-e:,eeution  tor  the  excess  and  satisfaction  (or  the  remainder,  and 

SrS^also  aatisfacti.™  on  the  judgment  for  the  »"«'"=>'";: 'f^ 

be  entered;  and  if  both  sums  are  equal,  satisfaction  shall  !« 

entered  upon  toth  judgments.    10  Edw.  \  II.  c.  32,  s.  17o. 

Or...-J.d™emtt-In  m«o  there  are  cro«ii-jiid«ment..  the  proper 

jmlltiiients.     (Sf.    Forms  153-16B.) 

>.tl.f«tlo>  Sh.ll  1»  Emtar«l.-Thi»  i.  simply  applying  th. 
pri„.?p*":n*f.t,.  o.  iu^m^n.^:  Th^ocU-or^o  v^C-  '.  U__B.^. 
Eq.  196;   Mcmr  v.  GravP«.  L.  B.  7  g.  "-^"LV  ^^^  2S4  •  Brown  v. 

312. 
w  ■,    ,  175.  Except  in  actions  brought  under  section  73,  an  execu- 

:iS&'n.  tion  or  attachment  shall  not  te  executed  out  of  the  limits  of  th 
S,S!"clnt,-  over  which  the  Judge  of  the  court  from  .hich  the  same 

issues  has  jurisdiction.     10  Ed«-.  ^  II.  c.  32,  s.  176. 

,.t  t.  '-.f'-r  m^t  t'Jr^r/Sjrtii^'rnV'Irom 
rard,'2rr"R   S"    0.rv   Johnsio^n:  I  V.  C.  B.  153.  Hoover  v. 

""^J^etn'^xiSi.ion  I,  ^«|ft;;;;";/z"o?X  «si:i;"~-» 

^  ;^;^.,!:;.r^'sL,;'m.:'tll^^le  Um  .  .mother 
county;  s.  173   (2)  ;   «ee  notes  to  «eetion  01. 

178    Where  the  partv  against  vtliom  an  execution  has  lieen 
Eff«tof  17S-  "I'"'' ;  .      [      I  ^       ,„  ^,„,  hailiff.  lK.forc  a.i 

p»ymentof  u^npil  pavs  or  tenders  to  rue  titrh  ui  v  ^  .     ,     i„,.;„.i 

Jxicution    '^'""    1  .■      .  ,,-    „„„j.  „n,\  chattels,  the  amount  to  lie  levieiU 

the  feesto  he  levied,  the  execution  shall  thereu,«n  be  .super- 
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Kded,  and  the  bailiff  shall  withdraw  from  possession.    10  Edw  ••=  m 
VII.  f.  ;i-i,  8.  177. 

Pmyi  or  T«»d«r«.— Sep  notes  to  section  111. 

lo  tk*  Clerk  or  B«iU«.— Tile  bnililt  would  Imve  no  autliorltv 
warrant  ot  eommitment:  Rule  10.1;  5  L".  C.  L.  J.  32-  Preston  v  Wir 
alo,ed  to  receive  any  money  unless  a  suit  had  be'en  commence,!  in 
received;  Rule  Nl ;  see  also  section  52  and    notes  thereto. 

f„.«f*f'!,'r«,!.'".'"f*'*~u*"'°','''' ."".'■  >'™'«'''  ''•'"  •»  tendered  and  re- 
fused,  furtlier  iirocecluus  by  the  builiir  wouhl  render  him  liable  as  a 

^rn""'  n  "■""'"'  '■•  "">■"•  =  H.  4  N.  381.    And  remainSiig  in  po, 
■easlon  would    «  a  tn-sp,,,,  each  day:  Playfair  v.  Musjrnve,  14  M.  4 
.1      :     ^^    i  llnwnay.  S  Ex.    237.     As  to  what   are  proper  fee, 
•ee  the  taril :  Form  1  to  Rules. 

Formerly  a  return  ot  nullu  Jona  did  not  entitle  the  bailiff  to 
milei,,e:  see  5  U    C.  L.  J.  S2.  181.     Hut  uniler  Rule  50  if  the  plaintiff 

I"™,  r  TT-  '"'■.■■'■""'  '"  °"  ""™"""  »r  an  attachment  insists 
upon  the  bailiff  makin,  an  attempt  to  find  property,  whereby  mileage 
and  expenses  are  to  be  incurred,  he  must  deposit  the  bniliff-s  f.^.*  and 
mileage  with  the  clerk,  and  it  the  bailiff  makes  a  iioaa  fide  endeavor  to 
•ecnre  property  he  shall  be  entitled  to  bis  fees  and  mileage.  Two  facta 
■re  necessary  to  entitle  the  bailiff  to  mileage  where  no  g««ls  are 
f".f  ;•   '■':.  "■"'  ""■  Ji'lisniint   or  attaching  creditor  insists    upon  the 

the  part  of  the  bailiff  to  secure  such  property.  There  is  no  provision 
made  for  ascertaining  the  amount  ot  fees  to  be  deposited,  but  the  pro- 
per amount  would  no  doubt  be  the  mileage  which  the  clerk  would  be 
entitled  to  tax  under  the  tariff.  The  allowance  by  the  clerk  of  mile- 
age in  such  a  case  is  subject  to  an  appeal  to  the  judge  who  may  re. 
view  the  clerk  s  finding  that  a  proper  endeavor  has  been  made  to  levy. 

Qoada  to  bo  Kolouod  and  Hoatorod.— When  the  party  haa 
paid  or  tendered  the  amount  called  tor  or  which  the  judgment  credi- 
tor agrees  to  accept  and  the  fees  to  bi.  I,.vied.  he  has  a  right  to  have 
his  goods  released  ami   restored  to  him. 

It  the  defendant  pay  the  debt  to  the  plalnt;ff  after  service  on  him 
of  a  summons,  the  defendant  shouhl  notify  the  clerk  thereof.  When 
after  such  a  payment  n  transcript  was  issued  to  another  court  than 
that  in  which  the  summons  was  issued  and  execution  was  issued 
thereon  and  the  ilefe..danfs  goods  were  seized,  it  was  hel.l  that  he 
could  recover  no  damages  against  the  plaintiff  as  it  was  his  doty  to 
protect  himaelt  by  seeing  that  the  clerk  ot  the  court  was  notiflinl  of 

said  to  be  doubtful,  under  this  section,  whether  a  person  whose  gomls 
had  been  seized  under  division  court  process  could  have  any  further 
relief  than  the  returnot  his  gotxls. 

Satlitaction  ot  Jndcment — There  is  now  no  provision  similar 
lo  that  given  by  former  Role  2.-,ll  n-quiring  the  elerk  to  enter  up  snt- 

irfaetion  on  payment  ,)r  settlen t  of  a  judgment :  exci-pt  in  the  case 

of  erosB-judgments,   under    section   174. 
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Clerk  to 
give  notice 
to  plaintiff 
uf  ivtorn  of 

in  tuwe  of 
execution 
im  a  trans- 
cript of 
judgment. 

Registra- 
tion certi- 
ficate to  be 
fiie-i. 


TlSt" ACTION'   OF   JL'IXMliNT. 

Aooord  and  ■«tii<aetloa. — PHor  tu  1880,  payment  uf  u  suiallor 
sum  ytns  uu  satiiifuction  of  u  lurger:  Fuukoa  t.  Beer,  0  Apii.  Cuti. 
QUO;  but  uii  ugrcetuent  tu  uecept  ii  Htiret  of  {mppr,  or  u  stick  of  scut- 
ing-wax,  or  a  bill  of  exchnngi'.  prumisHory  note,  or  cheque  for  any 
iimount,  would  bt>  nn  accord,  and  dt'Uvrry  of  tlit-  urtlclf  agreed  u|iun, 
pursuant  to  the  Hgrvemcnt,  would  be  a  aatisfactluu :  Sibree  v.  Tripp, 
ir>  M.  &  W.  I'.l,  :t7;  Cirlewiii  v.  Clark.  3  Kx.  375:  Godclard  v. 
OUritn,  I*  Q.  H.  I).  37;  Bidder  v.  Bridges.  37  Cli.  U  40ti.  "Accord 
and  satisfaction  imply  an  agreement  to  take  the  money  in  satisfac- 
tion of  the  claim  in  respect  of  which  it  w  sent.  If  accord  ii  a  ques- 
tion uf  agreement,  there  must  be  either  two  minds  agreeing,  or  one 
of  the  two  p  Tsons  acting  in  such  a  way  as  to  induce  the  other  to 
tliink  that  the  money  is  payment  in  satisffietion  of  the  claim,  and  to 
cHuse  him  to  act  on  that  view;"  per  Bowen,  L.J.,  Day  v.  McLea,  23 
IJ.  It.  D.  (tlO,  p.  til3.  If  a  e'leqne  in  sent  for  a  smaller  amount  than  a. 
claim  or  judgment,  and  'u  marked  in  lull,  it  is  n  question  of  fart 
whether  the  same  was  accepted  in  Hutiafuction  of  the  payment;  Day 
V.  McLea.  !•■_•  Q.  B.  l>.  «10  ;  Mason  v.  Johnston.  20  A.  R.412;  Re  Woo. i- 
all,  8  O.  L.  R.  284:  Allison  v,  Breen,  19  P.  R.  119;  B.itler  v.  McMil- 
Ian,  .12  O.  R.  422;  Rielle  v.  Reld.  28  O.  R.  497.  By  the  .Tudicature  Act. 
R.S.O.  1807,  c.  51,  s,  58.  s.-s.  8,  It  was  enacted  that  "part  perform- 
ance of  an  obligation,  either  before  or  after  a  breach  thereof,  when 
expressly  accepted  by  the  creditor  in  satisfaction,  or  rendered  in  pur- 
suance of  an  agreement  for  that  purpose,  though  without  any  new 
('<m8ideration,  shall  be  held  to  extinguish  the  obligation."  In  Can- 
adian Bank  of  Commerce  v.  Jenkins,  1(>0.  R.  21.^  ;  Teterboro  Ifydraulic 
Power  Co.  v.  McAllister,  17  O,  Tj.  R.  145,  an  agreement  to  accept  a 
smaller  sum  in  satisfaetirm  of  a  debt  was  made,  and  it  was  held  that 
a  subsetnient  tender  of  the  amount  agreed  upon,  although  not  ac- 
cepted, was  sufficient  to  entitle  the  debtor  to  th-i  benefit  of  this  sec- 
tion :  .»;,e  also  Pnvey  v.  Baines,  0  T.  L.  R.  20.  Mr.  ,Tustiee  Osier,  in 
Mason  v.  Johnson.  20  A.  R.,  p.  415,  in  commenting  upon  this  decision, 
said :  "  It  is  not  now  necessary  to  decide  this  point,  and  I  may  only 
say  that,  at  present.  I  am  not  satisfied  that  this  is  the  proper  con- 
struction  to  be   placed    on   the   section." 

The  present  Judicaturn  Act,  R.S.O.  1914.  c.  5*i.  omits  section 
nn.  M.S.  RS  of  the  Act  of  1897.  and  the  latter  is  nowhere  re-enacted. 
It  is  submitted  therefore  that  the  law  now  is  governed  by  the  above 
mentioned  decisions  wliieh  were  prior  to    the  Act  of  1897. 

177. —  (1)  Till'  clerk.  iiniiieiHately  .iftoi-  a  return  of  nuUn 
bona  has  been  made  to  an  exeeution  i*sp^d  on  a  transcript  of 
jiKljrment,  phall  fnrwarcl  hv  r<';.'tj^tero(1  post  to  tlie  plaintiff  and 
to  the  clerk  who  issued  tlie  traiiseript  a  notice  informing  tbem 
of  the  date  at  which  the  execution  if-sued,  the  date  at  which 
it  was  returned  hy  tlie  hailiff.  and  tlie  return  made. 

(2)  The  clerk  sliall  fdc  aiuonoc  the  papers  in  the  action  the 
post-office  certificate  of  registration,  and  the  absence  from 
nnionjrst  the  paper?  of  the  certificate  shall  he  fmuui  facie  evi- 
dt'ine  ajriuiist  the  o'erk  that  the  notice  was  not  forwarded.  10 
Kdw.  A'lT.  c.  :!■?.  <.  Its. 
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prepaid  and  re,i.t,«d.  "„  S^'    ,°,'7;'    '"'?'<"'"'«'»  th^uih  the  p™,t, 

the  derk   who  iMucd    the   lrnn.!.Jl„.    '  .'  "■';'"■"  '•  '""«"•  T  to 

When  the  o.^eJttT'wd  Tz)  X  d".t"°'„M,.'",'r'"' -Sl"  ^  <» 
turn  of  the  bailiff  thereto     A.  ,o,L!L      ■    ""return:    (3     the  ro- 

to  Mu,I  rte  notice  o  !»c  „ta^S  ?  ,  "^'°°  '"""'■•"  ">•  d"k 
.ran.crip,.  ,.  wouM '*.:e^'°'t"o''i°"tJe°Xr  ofti^  "e'Set?"^"?"'''  T 
nofce  to  ascertain  the  addre,,  of  the  p"alnt»  for  tM.     '^'''"»    "" 

return  ,„  the  peraon  m^t  i«erea  ,  d-,he  p'aiS  ""The'T  "  "1 
the  roglatratlon  corMlicate  la  onlv  »w™»  *  P  "'""ff-  The  absence  of 
not  having  been  sent  TT,e  «.,„.'. /.~  "''"'•'"«'  "'  the  notice 
If  there  wa.  .n/„ther  e™denceTth7°„„He^  k'?"".'  ""'•"'■''  ''"■ 

pr::.;',ie^h^-c?„ii":rXi:?r'::L„«'ra,i"rs!''"*''^ 

ori^'' J*"""  *  "'^■""■•'""ium  of  the  amount  of  a  judgment 
or  execution  or  a  ocrtifieate  of  a  claim  within  the  juriiictlTo 

bL  1:  m"t  r  ''""'™'  ':  ""'  P'-^ '"  '""•'""'  "-'-iff  i^un■ 
' e  «  ..rffft  "'™"'  "'"'"'"•  ""■  "''<"">■■  ""J-  "I'tain  from 
te  et"  of  T'"  "?'^'""«.'"  tl«  fact,  and  file  the  same  with 
the  clerk  of  the  court  ,n  which  the  judgment  was  recovered 

cou.t  of  the  d  v.»ion  where  the  cause  of  action  arose,  or  the  del 
tor   or  one  of  the  ,lel,tors,  if  „,orc  than  one.  resides    ™d  ,L 
clerk  shall  enter  the  return  in  his  Procedure  Book,  and  in  the 
latter  case  the  claim  shall  thereupon  become  a  judgutnt  if  the 
court  for  the  unpaid   balance  due  thereon  appcfr  ngbv     he 

n  «;";,;;  T-  ""^  ™'"""'  '"  ""=  '«">^  ""•"""  as'a  uig! 
ment  of  the  division  court.     10  Edw.  Til.  c.  Hi   a.  ijfl 


Eiifurc-ing 
clnimi  iia- 
dtr  Credit- 
ore'  Relit-r 
Act  in  Hi' 
virion 
Courta. 

Rev.  Stat., 


-Spc  The  Creciitors  Relief  Act, 


A   Certifle«t«  of  An*   Claim.- 

ante,  and  notes  thereto. 

.•I.Tk  Of  the  court  in  wS Zl.UlV.    7       '"■  °"''  '«  "'■■''  »!"'  th" 

.l.e  execution  Is.urt. 'h     *  k  e  , e^^^^^  Z"  ""'"T""  "'  '"""'' " 

™t  the  place  where  the  iu,  .men^^^.       ,  '"."""  P'-"«'rfure  book 

to  a  certificate  for  a  cSm  withh    fl^e    ^  ■     °  "'""'^'  ™"""'  "''"■' 
•".rv  of  i,  „i„  b..  aLr,",',?,  w  p;™'x;"\',X"  "•"•'  '•"•'^-'"ti'.n  the 

n.c— .11 
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HEVIVINO    JUDGMENTS. 


BttM.  The  cffi'ct  uf  tills    is  tlinl-  if  Judgment  wm  orlKlnally  cntfrcd  in 

17»,  liO.  the  iiivi«ioii  court  the  judgment  Btmids  therenfter  for  Hueh  buluixH^  ni 
remains  unpaid.  If  the  first  entry  in  tlie  procedure  booli  iH  the 
Rhcrira  return  the  clerk  enters  judgment  for  the  bnlnnce  of  the  elnim 
unpnld  and  proceedings  may  be  taken  thereon  an  upon  ony  other  judg- 
ment of  the  court.  An  execution  against  goods,  or  a  transcript  of 
judgment  to  another  court,  a  judgment  summons,  or  a  garniuhet;  sum- 
mons might  be  iauued  thereon ;  and  the  provision*  of  seetlon  *(3  m^y 
nlKo  be  resorted  to:  see  notPS  to  that  section. 


K^vivur  iif 
judgment 
in  caw  of 
dwfttii  of 
party. 


179.  In  tlu'  mat'  of  the  death  of  either  or  botli  of  the  parties 
to  .1  judgment,  the  party  in  wliose  favor  the  jmlgmont  '  as  been 
entered,  or  his  personal  representative  in  case  of  his  death,  may 
in  the  prescribed  form  revive  the  judgment  against  the  other 
pnrt>*,  or  his  personal  representative  in  case  of  his  death,  and 
may  issue  execution  thereim.     10  Edw.  VII.  i-.  JJ'-i,  s.  180. 

R«TlTinB  th«  Jnitsment.— Sec  notes  to  section  8.  If  either  or 
both  parties  should  die.  this  Reetion  provides  for  the  revival  of  the 
judgment  by  or  against  tlie  personal  representative.  The  party  who 
seeks  to  revive  a  jiirigment  or  ogainst  whom  it  is  sought  to  revive 
the  same,  must  be  duly  appointed  the  personal  representative  before 
proceedings  can  be  taken.  In  Keena  v.  O'nnra.  1«  C.  P.  4.35.  it  wn« 
held  that  an  action  might  be  revived  against  an  executor  de  snn  tort. 

Form  of  Affidavit  on  Application  of  Executor,  etc.,  to  revive 
judgment.  No.  27. 

Form  to  Revive  Judgment  against    Executor,  etc..  No.  28. 

During  the  lives  of  the  parties  no  revivor  is  necessary;  but  after 
six  yeors  from  the  recovery  of  judgment,  execution  cannot  issue  with- 
out the  leave  of  the  judge. 

AppUeatlon  for  Le»Te.— Rules  31.  32.  The  application  must  be 
made  upon  affidavit,  and  at  least  tbrce  days'  notice  must  be  given  to 
tlie  party  against  whom  it  is  sought  to  issue  execution,  unless  t.ie 
nidge  otherwise  directs.  The  judge  may.  on  the  application,  direct  nn 
issue  to  be  tried  in  which  the  party  applying  would  affirm  and  the 
other  party  denv  the  right  to  have  execution  issued :  Rule  32.  If  the 
judgment  creditor  should  be  in  danger  of  losing  the  amount  of  his 
claim  during  the  delay  caused  by  the  application  being  made,  the 
judge    would    probably  dispense  with   the  notice. 

Form  of  Affidavit  for  leave  to  issue  execution.    No.  26. 


ution         180. (1 )   Kverv  execution  against  goods  shall  b?ar  the  date 

wK'  "^"'  of  its  issue,  and  shall  he  returnalile  immediately  after  the  oxo- 
m^n-""*  cution  thereof,  and,  if  unexecuted  shall  remain  in  force  for 
able.  ^ijirty  days,  unless  renewed,  but  may  be  renewed  tioin  time 

Renew-  to  time  in  the  prcarribed  manner  by  the  c  erk.  at  the  instance 
■*''^'  (.f  the  execution  creditor,  for  six  months  from  the  date  of  tlie 

renewal. 


BE.VEHil.   or    rxtClTIOX.  ^gj 

entile  l^l  "'^""™  ',"   """'''''^  '■'""   ''«™  «««■*  and   be  ".o- "i. 

Sm  Kule  85. 
77  and   to  .„.l„„  08.     it  renewal  of  »t  J.'"*,?'""  °°""  '°  '"=""" 

.ion  Y7/;''i;;rLr«'™n'i!;XT;"?  ■"'"■";■»"" "'"™ "  - 

Thomas.  BU.C    L   J    181     nnr^Z  ,  "'"'"     "■     ^^■™'""     v. 

tor.  or  any  one  elalmln.  IdTL  ."      1^^^  '""  "V""''"  """■ 

roll  V.  Lunn,  7  r.  P    .'ilO-   n  ,ff„^„T'i„     i'"   °"    """''  »■''•  ''»'- 

instance"  orbnnffl^or-'or'.'wr"':'"",,""™'"'  "'"""""  "  '"« 
n.Hl  Of  no  .e,„l  .^ec"  .t  n'T.  C    G '"ifno    t'^'^d  "".ri'T',:"" 

I»<rae  execution  doe,  ;„t  Imnlv  TrM;  ,  ""«;"■•"»■  'o  the  clerk  to 

rencal  of  an  eLcoIn  Ty' the  e'ferk  eTn^if  "iV  T"'  ""»"thori.ed 
wonld  not  affect  the  riitht,  iff  „,iL  crH-,  •,  .  '  "'"'''  ^  ratified, 
worth  v.Creeke,  L    H    4  f-  P  47n     "'.^.■""■»  '"'"•'■/"tification :  .Vins. 

eOr  Bolton  Partner,  v":' LanTbm, '«  cl'^l't^"'  "  *'°"'' ==  <^- P- 
c.   l,**!'  aT'Tuf  ■°"""'"   '"  "'"""    '""I'"""ion   Act,  H.S.O.  1014. 

the  "p1rn"rUel'f'ry''tZT;k'"Lnit  tTs  '""' i"  ''"V"""" 
.he^jar.in  thereof  ..HeLwed  J^iri-tl^frr  %h":'' dr'^-  "f" 
Hole  8...     The  Rule  requires  this  forn,  to  i,c  T^in.Vd  on  the  e'.eeS," 

than'T™":  "XISo„"v"'.i-.7:fri3T"^  'l"^  "  ""'•  "^  -"™«'  ""- 

181.  Where  the  .Tudffe  is  satisfied  bv  the  oath  of  the  eweu-  ,  ^ 
.on  creditor  or  by  other  testiinony  that  he  will  he  in  danger  of  SefaT" 
03ing  the  amonnt  of  the  jndsmont  if  co,npelled  to  wait  till  ZZ^,Z 
he  day  appointed  for  the  payment  thereof  before  an  execution  "^™^» 

™n  issue,  the  .Tudpe  may  order  an  execution  to  issue  at  sucli  time         '  • 

as  he  may  deem  j.ist.     10  Edw.  TIT.  c.  a2.  s.  18?. 


DIVISION   COnBT    EXECCTION   AGAINST    LANDS. 

At  Smeh  TIb*  at  B«  May  D«««t  Jmat. — Tbe  appltcatton  muit 
be  made  to  the  Judge,  and  It  bad  better  be  lo  made  upon  alfidavlt  tn 
due  form  to  be  Hlod  in  the  court  Such  affidavit  should  if  practicable 
be  made  by  tbe  party  in  whoae  favor  lurh  Judfinrnt  baa  been  given. 
Mhould  auch  affidavit  not  be  obtainable,  the  Judge  could  aatiaf;  blm- 
aelf  by  other  testimony  <by  which  la  meant  either  affidavit  or  oral 
teatimony):  aa  to  affidavita  tee  Rulea  42-^0.  The  affida\it  muxt 
■bow  reaaona  for  believinj  the  party  would  be  in  danger  of  loalng  the 
amount  of  the  Judgment  if  compelled  to  wait  until  the  day  appointed 
for  payment. 

From  the  context  of  this  section,  and  the  object  it  haa  In  view, 
we  arc  of  opinion  that  the  oppUcution  could  be  made  et  parte. 


DIVISION   COURT   EXECUTIONS   A0A1N8T  LANDS. 


agHJnitt 


Effect  of 
execution. 
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Duration 
and  re- 
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Fonnal 

ffft'Ct  of 
renewal. 


162. —  (1)  Wlicre  an  execution  agninpt  {^oods  ia  returned 
nulla  bona,  and  the  sum  reuiaining  unButisfied  on  the  judgment 
aninunts  to  the  sum  of  $40  or  upwards,  tlic  judgment  creditor 
shall  l)e  entitled  to  an  execution,  Form  6,  against  the  land 
of  the  judgment  debtor,  and  the  clerk,  at  the  re<jueat  of  the 
party  prowcuting  the  judgment,  shall  issue  an  execution  against 
the  land  of  the  judgment  debtor  directed  to  the  sheriff  of  any 
county. 

(2)  The  execution  shall  have  the  same  force  and  effect  as  an 
execution  issued  from  a  County  Court. 

(3)  The  sheriff  shall  make  a  return  thereof,  and  pay  any 
money  made  thereon  to  the  clerk  of  the  court  out  of  which  the 
execution  issued. 

(4)  Until  the  judgment  is  fully  f«tislie<l.  tliu  execution  credi- 
tor may,  subject  to  section  183,  pursue  the  same  remedy  for  the 
recovery  thereof  as  if  the  judgment  had  been  obtained  in  the 
County  Court. 

(,j)  The  writ,  if  unexecuted,  shall  remain  in  ftirce  for  three 
years  only  from  it^i  issue  unless  renewed,  hut  may  I>e  renewed 
from  time  to  time  in  the  prescribed  manner  by  tbe  clerk  at  tlic 
instance  of  the  execution  creditor  for  three  years  '^rom  the 
date  of  the  renewal. 

(6)  The  execution  may  be  renewed  by  being  marked  on 
the  margin  with  a  memorandum  signed  hy  the  clerk  stating 
the  day,  month  and  year  of  the  renewal,  and  a  writ  so  renewed 
sliall  have  effect  and  be  entitled  to  priority  according  to  the  time 
of  the  original  delivers  thereof  to  tlie  sheriff. 


tXECLTIO.V    AOAINST    LANDS,   ETC. 

(:)  The  production  of  an  execution  purporting  to  be  marked 
with  the  memorandum  shall  be  prima  facie  evidence  of  its 
having  been  renewed. 

(8)  The  «heriff  shall  be  entitled  to  the  same  fees  as  upon 
«  writ  of  enecution  against  land  issued  from  a  cnuntv  court 
10  Kdw.  VII.  c  32,  s.  183. 

(SI)  Where  land  i»  cm  hand  for  want  of  l,uver»  n  sheriff  to 
whom  such  cvecution  is  directed  niav  endorse  thereon  a 
return  of  "land  on  hand  for  want  of  buyers"  and  shall 
return  a  certificate  of  such  endorsement  to  the  Clerk  of  the 
Division  Court  frcmi  whose  office  such  execution  issued  in 
lieu  of  the  writ;  and  such  endorsement  and  the  certificate  so 
returned  shall  Ire  deemed  a  return  of  the  writ,  and  tliereupon 
a  writ  of  vendilioni  exponas  may  be  issued  bv  the  Tlerk  for 
the  sale  of  such  Innd.nn.l  the  original  execution  shall  remain 
in  force  for  the  residue,     9  Oeo.  V.  c.  17,  s.  14  (1) 

[Form  No,  150.  pom.] 

dii  t?T«°'  ""'""°°  °""""  '°"''"'  N°-  =3;  ""-»  P»™  U  In  ,pp,.„. 

Sec  the  provi.ion.  of  The  Eicoution  Act.  ante,  wliich  liicluiie  In 
thdr^  application   c„c„tlon.   a,«l„,t    land.    i..„c,l    nut    of    mvUlon 

sion  Court.  Act  of  ]SB7  r.,|uir.Hl  a  rotnrn  of  n.Ho  Sona  "  bv  the  bnilllf 
not  reside  and  hod  no  fooil.  In  that  divi.ion.  „„,l  even  if  a  return  of 
^„l  .  !^L^-  °.  """''■  «"  »»  ""•"tion  to  another  division.  The 
in  the  manner  apparently  require,!  by  that  section  was.  however,  held 
not  to  be  neeessary:  Jones  v.  Pa«on.  19  A.H.183:  Turnery  Touran- 
Iteau.  8  O.  L.  R.  221:  and  it  is  omitted  from  the  present  sLtion 

The  return  of  nu»a  Jotio  is  mode  «hen  there  nre  no  aoods  to  dis- 
train upon :   »(e  Wharton.  OIL'.  ' 

For  the  purpose  of  this  section  a  return  of  nuHa  Una  may  he 
kin    l,r™  R    .y      ""■'"'"°  '""  '""""■'■•   ^■°""'""  °°"''  '■  "<•^•"■'■• 

Should  a  seizure  h-  made  before  the  eiecution  eipires.  i„ere  need 
be  no  renewal  of  the  execution :  Neilson  y.  Jnrvis.  1.3  C.  P.  p  I«)  „„ 
nropcr.  C.J  ;    notes   to  .eotion   S.  ante,    notes  to  sections    IRO.  'iSl 

bo,m  returned  as  tc  esidue.  on  ejeention  aifainst  the  defendant's  lands 
words  residue,    provided    it  omoi.nts  to  $40  or  up. 

Tf  the  esecntion  is  nicoinst  more  than  one  defendant  the  gimds  of 
all  should  be  eihousted  before  a  return  of  „„H„  Una:  Ontario  Rank 
I,  Kerby,  16  O,  P,  :»;   Moisons   Bonk  y,  McMeekin,  15  A.  R.  .W5. 

In  the  latter  case  the  plointilt  recovered  o  judsment  in  the  divi- 
sion court  .-ind   ls...ue,l   ,„   ejecutlou   thereon,   under   lihi.-h   nolhini;  was 
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:.  IIS.  nuitle  and  which  pipiml  by  lapM  of  time.  At  the  irqurat  of  tilnln- 
tlfTi  ■olidtor  the  bailiff  rvturneU  the  writ  nulla  bona,  although  it  waa 
alleged  that  there  were  gooila  out  of  which  the  debt  might  have  been 
levinl.  Upon  thla  return  the  plaintiffs  procured  a  tranacrlpt  of  their 
dlviaion  court  Judgment  in  regular  fi>rm  ond  filed  the  name  In  the  of- 
tlce  of  the  clerk  of  the  county  court  and  luoU  out  a  fi.  fa.  gomU  In 
(»rd«r  to  obtain  the  b^-neflt  of  the  provlnlnna  of  the  C-edltorn  Relief 
Act.  The  reapniident  H.,  the  holder  of  the  execution  In  the  divlalon 
court,  then  movefl  to  aet  ailde  the  plalntiff*a  proceedinga  and  they 
were  accordingly  let  aaidc  by  the  county  court  Judge  on  the  ground 
lliiit  the  Judgment  In  the  county  court  waa  void,  being  founded  on  n 
return   to  an   expired  execution. 

Held,  that  n  return  of  nulla  bona  where  there  wt  re  goods  was  not 
more  than  an  irregularity  to  be  complained  of  by  the  defendant.  Nor 
could  a  third  party  object  that  such  return  was  mnde  at  the  Inntuncc 
of  the  solicitor  of  the  plaintifTs. 

Held,  also,  reversing  the  judgment  of  the  county  court,  that  a  re- 
turn of  nulla  bona  wmld  bo  properly  nuide  after  the  expirntinn  of  a 
writ :  and  that  the  transcript  and  judgment  in  the  county  court 
founded  thereon  were  valid  and  regular. 

Sam  RaawlBias  Vaamtlaflad.— Ily  this  section  traoacripts  of 
judgment  from  the  diviHlon  court  to  the  county  «ourt  are  abolished : 
and  an  execution  ngalnst  lands  may  be  issued  direct  from  the  divi- 
sion court,  without  the  intervention  of  the  county  court,  in  coses  where 
the  "  sum  remniulng  unsatialiml  on  the  judgment  amounts  to  the  sum 
of  940  or  upwards."  This  means  the  whole  or  any  balance  remain- 
ing unpaid  on  the  Judgment  whether  for  debt  or  debt  and  costs.  Th<> 
ccwts  of  recovering  the  judgment  when  taxed  by  the  clerk  and  entered 
in  the  procedure  book  arc  as  much  a  part  nf  the  Judgment  debt  as 
the  principal  money  or  damages  recovered.  Interest  on  the  Judgment 
can  be  estimated  under  this  section :  notes  to  s,  174,  ante.  The  costs 
of  execution  are  also  "  part  of  the  sum  remaining  unsatlstiRd  on  the 
judgment."  The  costs  of  execution  are  chargeable  against  the  defend- 
ant and  he  could  not  aatinfy  the  judgment  without  discharging  such 
costs  also.  So  also  would  costs  of  a  judgment  sumurons.  It  wonhl 
be  anomalous  that  a  plaintiff  should  be  obliged  to  Issue  execution  in 
the  division  court  before  he  could  proceed  ngninnt  the  lands  of  the  de- 
fendant, and  then  that  the  costs  of  doing  so  should  not  form  part  nf 
the  amount  of  his  unsatisfied  Judgment ;  see  Itnrgess  v.  Tully.  -4  C.  P. 
540. 

A  creditor  for  less  than  ^0  cannot  nitiick  n  conveyance  of  land 
as  fraudulent:  Zilliax  v.  Penns,  20  O.  R.  530. 


I! 


■hall  HkTe  the  Same  Force  aa  If  Issued  from  a  GovMty 
Court. — I'nder  such  a  writ,  the  lands  of  the  debtor  in  the  county,  to 
the  slierilT  of  which  the  writ  is  ifisuetl.  will  be  bound  from  the  time 
of  the  delivery  of  the  writ:  The  Execution  Act,  s,  9,  ante.  Tlic  judg- 
ment creditor  will  at  once,  upon  such  delivery,  obtain  a  charge  ngninHt 
such  lands.  I "  would  be  entitled  to  redeem,  and  would  be  entitleil 
to  noti(M>  of  the  exercise  of  a  power  of  sale  contained  in  a  mortgage 
of  the  lands  if  the  mortgagor  "  or  his  nsKiguK  "  were  entitled  to  such : 
ronimerfiiil  Rank  v.  Watson.  .T  V.  C.  L.  .1.  lfi.T ;  He  Abbott  and  Met- 
cnlf.  20  O.  R.  299. 

The  sherift  may  sell  nn  equity  of  redemption  in  InndK.  even  if 
there   are   more  than  one  mortgage  thereon :   .^   Geo.   V.  c.  20.    s.  10, 
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011,1  aliio  «ii,  n,iitln,™t  inl.ir.t  llirirlii.  uiidi-r  Tlic   KliTimon  Art.  •>.  I 
-W-.C.,  .»«■.     f„rm.rl)r  tbi,  liii,.r,.,t  „f  ,  )„,!,„,„,  d,b,„,  i„  ,h,      „. 

Z  !u  "^'J"'r'J"  '"■""■*■"•  '"  "■'''''■  •"  '■""'  n""'"«nl  to  Kll. 
..1.  S  '".'.'"'[  *"  ""'■''  °"  '■"••""»»:  «•  L««l.  onj  Thornr.  U 
O.  U    IM;  ».  Iirk.  r.  Rllrj,,  3  K.  *  A.  215;  R.  Trail.  Co,p„,„lon 

„'"',',"'1''°"''  "'"?"■"■  ™  O-  «•  >»>:  "»"»  '•  Wimi,iiiiu.ii,  18S8 
Zi       !L}  "'"■'i  '"•"'■«  coulJ  only  b..  ri'iirbnl  by  th»  nniHilllliiirat 

ot  n  rj^lv,.,.  Ilut  by  The  E.Mutlon  Art.  «,  N.  »,lr.  „rnpcrty  hrl.1  In 
tni.t  for  llir  dpblor  miiy  h-  mlinl  iiii,|  ,„|,|  ii,„|rr  |.,rrallon. 

,1 ,'!r"'.i*'T  ■".•  *•»•«»— Tbc  jinlinitnt  cmlltor  I.  not  fU- 

tlll.  1.  nffr  th..  1»,„.  of  a  writ  uiolnut  land.,  to  tnkr  uny  furtlier  pro- 

afli-r  tllliii  thr  affidavit  mrntlonni  In  .i-rtliin  IM.  In  punulni  the 
•an,.,  romoily  In  thr  rounty  nnirt  for  th,-  rmivery  of  hi.  Jndnnirtit, 
n.  It  tho  Jiidfmcnt  had  bi-in  obtalnni  In  that  miirt.  It  will  frequontly 
bfcorac  !i,i.p..ory  for  fnrthrr  p;,«ht,11i,„    to  b«  tnkrn  In  the  divl»i„n 

Thrrr  I.  no  j,id«nniit  In  the  county  mart:  and  prortlcol  illl1l,>u|. 
tl,'.  miiy  arl.«  In  nttcmptlnf  to  deal  will,  It  a.  If  It  were  .ueh.  by 
|,n>-e,',lln|.  for  ciamlnatUin,  attaehmrnt  of  debt,  or  othtr  proceeillni. 
a.  iipon  n  juilinienl  of  the  eounty  court,  except  In  M  far  a>  the  en- 
forclnt  of  the  execution  and  the  rrmeillea  for  the  recov,'ry  of  the 
moii,'y  by  mean,  of  the  execution  and  of  pri«H',',llni.  In  aid  thereof 
are  ,'oiieerned. 

Ily  .ection  (IB  of  the  UlvUlon  Court.  Art.  the  dlvLion  court, 
are  to  irant  .uch  relief,  redrew  or  remedy,  or  combination  of 
nmi'ill,...  I'lthrr  nb«iluto  or  conditional,  a.  mifht  and  ouiht  to 
bo  done  In  a  llk^  cn.e  by  the  Supreme  Court  of  Ontario:  >ee  onle, 
an<^  by  aection  220  of  the  Act  the  Judie  may.  In  hi.  dUcretlon,  adopt 
and  nppy  the  fenoral  principle,  of  prnrtuv  In  the  Supremo  Court. 
Ill  Wooil  V  Lentham.  61  U  J.  Q.  B.  215.  It  wa.  .aid,  with  reference 
to  section  1(H  of  the  Knfll.h  County  Court.  Act.  ]NS«.  which  1.  .Imllur 
111  till.  r™p..,.t  to  .,.rtio„  22f),  that  the  prnrtlc  of  the  Illih  Court  ,.: 
Ju.tlcc  .hould  be  followed  In  all  co.e.  where  the  tame  1.  not  Incon- 
.i.lent  with  the  provLlon.  of  the  EntlLh  County  Court.  Act.  The 
rule  in  thia  province,  however,  doe.  not  appear  to  be  .o  wide-  n-e 
note,  to  .ection  220,  and  ea.ea  there  cited.  It  i.  pclble  that  by 
J-I^h"/.  ■"'■■■""""  -  »'  "^""n  182-  the  Judfment  credit,,r  I. 
entitled  to  pursue  the  same  remedy  for  the  recovery  cf  the  judjmciit. 
or  of  any  bnlnnco  due  thereon,  o.  if  the  judimcnt  hnil  been  obtniiicl 
ill  a  eouiit.v  court;  but  in  a  matter  where  the  till,-  to  land  ni.iv  h,- 
nlTortnl.  It  ,8  important  that  doubt,  .hould  be  reiiovi-d.  As  the  ju,l«- 
ment  ,-nnnot  be  sued  on.  the  ju,l£ment  creditor  would  be  unable  to 
reoeh  assets  of  the  debtor,  which  otherwise  would  be  liable  es,-,pt 
hy  the  ndoption  of  the  principles  and  prnclire  of  rqintnble  ex,-e.,tinn. 
It  IS  submitted,  th,-r,-fore.  that  a  judumcnt  creditor  wiio  Snds  int.-resls 
Ml  real  estate  vested  in  his  debtor,  wliich  hi.  execution  will  n.)t  enable 
him  to  sell,  may  avail  himself  of  the  powers  of  the  county  court  in 
rrsnnl  to  eqiiitnble  exc-ution  and  other  remr,li,-s  for  the  recovery  of 
the  money  under  the  execution  :  but  that  in  respect  of  other  procee.1- 
iiilts,  II  will  be  exp,-dient  and  proper  for  him  to  procee,!  in  the  divlsio;- 
'-oiirt  under  section    183. 

,co  ^"u    ^••'•"•»   A««ln»t    LsBd    lUmawKbla.— By    section 
i^-   (o).  the  writ  remains  in  force  for  three  .venrs  from  its  issue,  but 
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.  tlL    miijr  be   rfnrwnl  from  time  to  linH'  for  prrliNb  of  thm*  jrrara  In  tba 
minnrr  priwribnl  by  H^ioi)   IK!    (H), 
Form  of  rrncwnl,  No.   U9>. 

An  rif^utlon  uBiiiimt  lnntlR  ii««m  to  b«>  it  Hen  tbrMin  ten  jri>Nr« 
afrer  thi<  time  nf  IIh  tN>livrr.T  lit  Ihr  HhiTTfT,  allhoiigli  h-i.t-winl  from  titii«> 
lo  time:  Re  Wooiliill.  H  O.  h.  H.  2SH.  If  the  offiw  «»f  ricrk  of  tin-  rllvl- 
■Ion  rourt  in  viirnnt,  the  <'l«Tk  of  the  pcara  beromra  m  aJIHo  elerlt  of 
tin-  aivUInn  roiirt  |irw  tfm. :  wftl'iim  44.  43 :  nutl  m  wmihl  hnve  nuthority 
lo   rrnpw    the   rierullon. 

Tvmt  •t  Tltl«.~ny  The  Ontiirio  Kvl.knre  Art.  ll.M.O.  IflH.  c. 
7tJ,  ■.  37,  It  U  fnacted  thRt :  "  In  proving  a  title  under  n  ■herift's  ro..- 
vcyance  hanvtl  uitnn  an  fxc-nitlon  iMiietl  from  n  tllvfBlon  court,  it  Rball 
be  ■ufflolent  to  prt>vt<  the  Jutlfiiicnt  reruvereil  In  the  illvlalon  rourl. 
wllhotit  proof  of  any  pri«tr  prowMllnpi." 

An  a  genrrnl  nilc.  .ill  rlrnimiitanrt'ii  rtfiuln-il  by  the  ntatute  to 
five  JiirlMllftlon  mil-'  appear  on  the  faee  of  the  proeiwii iif «.  or  by 
reitionahle  liiten<lri)'  i.  Tlif  ■•■ctlon  ii  Intemleil  to  iivolil  tlif  neeewilly 
of  nlleihig  JuriN'^Miori  nnci  proving  the  n-giilarity  of  uTI  proe<>M|tnf«  In 
thi>  (lIvlHlon  eoiirt.  Thi-  Heiilon  «to«'a  not.  in  tt*rniti.  muki-  lli»'  ju<lfmnnT 
roncbmlve  of  the  Jiirimliction  of  the  rourt.  anil,  nlthoiigh  the  proof  of 
the  Judgment  wtll  be  auffielrnt  h>  provp  a  prima  /nriV  title  In  the  pur- 
rhaaer  from  fl."  aherilT.  there  aermn  to  be  nothing  to  prevent  the  wnnt 
of  jurimllotion  or  the  Inviilldliy  of  the  divliiinn  etiirt  judgment  from 
iM'ing  m-t  up  by  n  pernoii  riniming  fldviTnt'ly  to  tlie  piirehaaer. 

Wk>t  Mmj  W  SwU  Vm4»9  Eumtiom  AcAlMat  X«b4s.— See 
Tlie  Kxepution  Art.  R.S.O.  1014.  c,  «0.  a.  nO  anil  following  aettioni.. 
ante. 

Bala  mt  Lamda. — Landu  eannnt  be  aoM  under  an  execution  wtthtn 
twelve  (calendar;  Interpretation  Art.  R.B.O.  1I>14.  e.  1.  a.  2ft  (u)  ) 
montha  from  the  day  of  the  delivery  i.f  the  writ  to  the  aberilT :  r  i 
R.  SnO :  and  the  aheriff  rannot  expose  them  for  aale  wtthln  thnt 
|ierio<l :  ib.  Hut  where  nn  execution  againat  Inndn  ban  been  In  the 
aheriff'a  bnnda  for  Iwrlve  monllin.  and  n-turned.  nothing  having  been 
done  under  it.  the  uheriff  may  aell  nnder  nn  bIIbh  fl.  fa.  IrhuwI  thereon 
without  waiting  a  year:  Campbell  v.  IVlihanty.  '^4  V.  V.  U.  2.1*1: 
Nieknll  v.  Crawfonl.  Tny.  277;  Ituttnn  v.  I^viarttnte.  Id  V.  C.  U.  4»r(. 
And  the  c«mrt  or  a  jurlgi-  may  order  n  anle  of  the  lands  before  the 
expiration  of  the  twelve  montha,  under  n  fi.  fit-  ngiilnat  nn  iibarnnding 
debtor  ngninst   whom   an    onler  for  attachment   Iuir  been   isauiHl :   Ton. 

R.  r>*io. 

LnndH  in  the  dititrlrl  of  Mnnitnulin  or  Rnlny  River,  situate  more 
than  20  milea  from  n  line  of  rnilwny  mny  only  be  aold  by  the  aheriff 
in  July.  Auguat.  September  or  October :  The  Sheriffs  Act.  R.8.O. 
1014.  c.  Ifl.   a.  23. 

AdTartlasMiaat   of   ■«!•.— See   Ton.    Ra.    .'MKl.   rm.     IVfect-    in 

the  ndvertiaemeiit  will  not  invalidato  tbeaiileif  there  hna  bcennocollu- 
iii>in  or  improper  conduct  on  the  pnrt  of  the  imrchaHer :  PatterRon  v. 
Tudd.  24  V.  C.  U.  20i;:  R««fl  v.  Malone,  7  O.  R.  210,  3ft7.  Nor  will 
the  omission  to  ndverttae  nt  all.  where  there  ia  no  uncertainty  as  to 
what  has  been  aoid.  though  it  may  give  n  right  of  action  mtaiiiHt  the 
ah.Tirr;  OHl«.rne  v.  Kerr.  17  XT.  C  R.  \M.  141;  Lee  v.  Howea.  rtO 
V.  C.  R.  202;  notes  to  section  1K1.  And  even  if  the  purehnser  be 
one  of  the  execution    creditors,  errors  or   defects  in  the  advertisement 
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wtll  not   affrrt  Ilia  tll)<  :   I'nttrrNnn  ir.  TraM,  L>4  I'.  ('.   It.  2fMI:  bitt   If  I 
the  MNnilloii  rrt^ltor  iMvitmt-i   thi>  |»urrbiiM>r  nt   ..   prirf  frrntl;  bi-low 
lh«   VRltH*   11/   llif    |>r<t|MTtjr.    rffiTl    wtll   Hiiljr    bf   i:\    n   tn   ttir   ImilHiirtlon 
H  MKniritjr    for  thr  tli-bl  mul  rowiii.   aii<l  not  ■■  nn  abmiliili'   imn-haM-: 
Kpff  V.  Tiffin.  II  fJr  41*.T ;   bo  nlMt  If  tbp  rmlltor  Intrrfrrril  to  prfvi'iit 

rotniwhtlon  «t  thf  anlr  ami  b'Htgtit  thi>  |)ri>|M>rty  at  oncbnlf  tin  vffi 

fr«   ItffvlM,   17  fir.  (ll.T 

A  Nhfrtir  Hboiilij  iiinki-  r<'rii"itinblt>  liiqiilrtM  na  to  wtiul  |iro|M>rly  iIk' 
rxmitlon  ili-btor  ban.  iiml  bin  Inti-rrat  In  It:  bf^  abmilil  not  iKlrtrthr 
morr  of  ihi-  PBtatf  tbati  li^  flmlii  thi-  .trbtor  In  Intrrciiti'tl  in.  ntul  if  Iip 
Itnowa  wbAt  tbr  ilchtor'N  tnliTfot  in,  hr  Hhonbl  givp  mirh  n  ulnt'-mrnt 
of  It  In  the  nilvf>rtiiH>mpnt  a*  n  pnitlfiit  nwn«>r  wotilij :  and  in  rfRftnl 
l»  iht**-  mnttrrn.  hp  1b  not  JiiHttflctl  in  nftiii«  irrt-gitlarlr  by  tin'  liinlnn'- 
llonn  of  tbp  iitiilntilTfl  Hojli-itor.  nguiriHt  bin  own  JinlgniPht ;  Mcltonub! 
T.  ('nmfron.  13  Or.  W.  A  thlnl  tM-rnon  who  pnrrbaM-n  anri  nt-tn  n 
■bprlirn  »lrpci  iff  not  nffi-rtMl  by  irrrfiilarlllpii  on  tbp  part  of  tbp  nbrriff. 
tinlfttn  tlip  rirnimpitniioi'N  nn-  nnt-b  tlint  tbp  piirphnnpr'n  tflking  tlio  tb-wl 
mny  bp  Niii<l   (o  amount  to  frninl :   /b. 

An  Irrpfiiliirlty  in  tlip  notirp  of  nn  n<IJ<iiirni'(l  niilr  mny  hp  wnivnl 
by  tbp  pxpcntion  ib-btor.  by  bin  nltPn.ianop  at  tbp  mIp  anil  by  bin  mib- 
wiUH'iit  rnliflcHtlon  of  tbi-  pntrfPiUniH :  th,r  il.  I»iHMpn  «.  McI^ttMl.  a  V. 
«'.  n.  207.  Wliprr,  owliif  to  tbp  titjp  brini  In  ill«|>ntp,  tbp  land  »«■ 
Bold  f«.r  a  pripp  fn-ally  b<'Iow  Itn  valup.  lliP  court  rffuaed  tn  givt- 
pffppt  to  tbo  xbpriff'ff  drpil.  pxpppt  an  a  (ifctirity  for  thr  d^bt :  rbnlmpm 
V.  Piggott.  11  rir.  4^^■.  MnU.iob  v.  l*l^ltlllPt^  11  Or.  4ttO.  lint  In- 
ndt^iiHpy  of  pripp  nloiip  in  not  a  ground  for  tbp  intprfprrnpp  nf  the 
I'oiirt  iinlpiiH  it  Ih  %-('ry  groatty  bolow  tbp  vnhip  of  tbp  proixTty  ffolil ; 
Laing  v.    Mnr  >i>wh,   14  Or.  .til. 

Whprp  it  nppPHfpd  that  tbp  nbpriff  had  b^-in  ndvlapi)  not  to  rom- 
plplp  tbp  nnlp  on  thp  ground  of  irrpgulnrllipn  in  thp  advprtiiprupnt,  nnd 
iittfT  advprtiHing  again,  a^dd  the  hindii  at  a  prirp  tn  rxcpfln  of  tbP 
offiT  rfrpivpd  nt  tin*  flr«t  huIp.  a  ffummary  npplicntion  by  tlie  purphanpr 
at  tho  flrnt  bhIp  to  ponip.!  the  HliprifT  to  rxpciitP  a  drcl  to  him  t«-aff 
r«fuKpd:  Rr  CampbpH,   10  V.  C.  It.  41. 

The  advprtiiipnii>iit  of  tlip  hindH  in  thp  Onlario  Uazctto  during  thp 
currpnry  of  the  writ  in  a  fftitticipnt  oomnH'iirrmpnt  of  the  cxcrutton  to 
rnablp  thp  iinmp  to  bo  oomplptpil  by  a  nnlc  ami  convpyano**  of  tlip  land 
nftpf  thp  writ  ban  bt-comp  rpturnnblp:  Con.  R.  r»ft4 :  spp  Hall  v.  OosIpp. 
1.1  ('.  I'.  101.  But  a  h»1p  uiidiT  nn  pxpirrd  writ,  or  in  pumunnrp  of 
an  ndvprtlHPmpnt  of  anti'  first  piiblixhpd  in  thp  Ofifnrio  Qa:eUe,  nftpr 
tlip  writ  linit  pxpifpd.  i"  void:  Oardinpr  v.  .Tunon.  2  K.  k  A.  ISS; 
Ueynohia  v.  Strpetrr.  n  I'.  U.  :iin:  I^  v.  ITowca.  30  V.  O.  R.  292: 
Ihie  <i.  Iliirnluini  v.  SimniondN.  0  I'.  T.  It.  4.10;  and  no  also  in  a  rptiirn 
of  "  landN  on  liand  for  want  of  huyi'r« :"  Lpp  v.  ITowpff,  .TO  T'.  C.  It. 
'.'IfJ.  Tlip  fart  tliat  tlip  NJiprifr  had  tobl  tlic  drbtor  thnt  he  had  nn 
('.xnrution  agninitt  bin  Inndn.  which  would  be  nold  unlcKfi  be  paid  thi' 
ili'bt.  wna  hpM  not  to  bo  nn  incpption  of  expmtion  under  tlip  nbovp 
lull',  nithougb  thp  alipriff  had  b*'pn  on  thp  Innda  tnorp  than  onrc  hpf.ifp 
tin-  writ  pxplrrd :  Ilradburn  v.  Ilnll.  1ft  Or.  TdS.  Then-  miist  bp  n 
(•iimplinnrr  with  the  nilc  nnd  nn  actunl  publication  of  tlip  advirtinc- 
mrnt  during  the  currency  of  tlic  rxpcution :  Rpviiohln  v.  Strccti'r.  3 
I'.  H.  315. 

Where  there  Iins  bi'en  midronduet  on  the  part  of  the  sheriff  in  tlip 
eondnet  of  the  iiale.  nn  injunction  will  be  granted  to  restrain  him  from 
i'.^eeuting  a  deed  to  the  piirchuHcr:  Jont-N  v,  .loues,  15  Or.  40. 
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Sales  of  Eqvltr  of  RodemptloB  In   Lmaa*.— The  Execution 

Aft.  U.S.O.  1914,  c.  80,  88.  SO-a-l.  ante.  Saloa  of  equities  of  redemp- 
tiurt  are  coverned  by  tlie  eame  nilt-s  as  sales  of  land :  ismc  statute, 
«(Ctioii  31  {2).  An  equity  of  redi'mptinn  to  be  saleable  under  exeeu- 
tion  must  be  such  as  arises  under  the  terms  of  the  instrument 
creating  the  security.  Where  a  deed  is  absolute  in  form,  any  right  of 
redemption  or  re-purchase  is  not  bound  by  or  saleable  under  nn  execu- 
tion:  McCabe  v.  Thomson.  Q  Gr.  175;  McDonald  v.  McDouell,  2  E.  & 
A.  a03;  Fitzgibbon  v.  Duggnn,  11  Gr.  188.  Formerly,  an  equity  of 
redemption  was  saleable  only  where  there  wns  but  one  mortgage : 
Canadian  Mining  and  Investment  Co.  v.  Wheeler,  3  O.  L.  R.  210;  or 
at  most,  when  it  was  an  equity  existing  between  one  miirtgagor  and 
one  mortgagee :  Wood  v.  Wood.  16  Or.  471 ;  Donovan  v.  nucoii.  10  Gr. 
472n;  Re  Keenan,  3  Ch.  Chamb.  285;  Kerr  v.  Styles.  26  Gr.  309. 
See  I'lirr  v.  Montgomery,  27  Gr.  521.  where  three  mortgages  were  hrld 
by  one  mortgagee.  Hy  5  Geo.  V.  o.  20.  s.  10.  it  is  now  provided 
that  the  execution  attaelies.  notwithstanding  there  are  more  than  one 
mortgage.  An  equity  of  redemption  is  nn  entire  whole:  Faulds  v. 
Onrpcr,  2  O.  R.  405 ;  11  S.  C.  R,  639,  and.  therefore,  the  interest  of 
the  debtor  in  a  part  of  the  lands  comprised  in  the  mortgage  was  not 
saleable:  Shaw  V.  Tims,  19  Gr.  496;  Vannorman  v.  McCarty.  20  C.  P. 
42,  nnd  if  two  tenants  in  common  mortgage  land,  the  interest  of  one 
of  them  is  not  bound  by  and  cannot  be  sold  under  execution :  Crown 
V.  Chnmberlin.  27  Gr.  551.  and  if  lands  comprised  in  a  mortgage  are 
In  different  counties,  an  execution  will  not  affect  the  equity  of  re- 
demption: Heward  v.  Wolfenden,  14  Gr.  18S. 

If  a  person  entitled  to  an  undivided  interest  in  land  has  mortgaged 
tlie  same,  his  equity  of  redemption  therein  is  exigible :  Rathbun  v. 
Culberton.  22  Gr.  405.  The  correctness  of  the  decisions  that  the  equity 
of  redemption  under  two  mortgages  upon  the  same  lands  was  not 
exigible,  was  open  to  doubt.  Tn  Samis  v.  Ireland.  4  A.  R.  118,  both 
.Moss.  C..T.O.,  and  Patterson.  J.A..  who  alone  gave  judgments,  thought 
the  statute  wide  enough  to  authorize  the  sale  of  such  an  equity.  It 
had  been  held  that  n  purchaser  of  a  leasehold  interest,  which  was 
subject  to  two  mortgages,  could  not  keep  the  first  mortgage  alive  as 
against  the  second  mortgagee,  being  bound  by  the  effect  of  his  purchase 
to  pay  off  both  mortgages:  McDonald  v.  Reynolds.  14  Gr.  fifll.  it 
would  seem  that  unencumbered  property  may  be  put  up  for  sale  with 
an  equity  of  redemption  in  one  pan-el:  Samis  v.  Ireland,  4  A.  R.  US. 
It  has  been  questioned  whether  a  mortgagee,  who  recovers  judgment 
upon  the  covenant  contained  in  the  mortgage,  can  sell  the  equity  of 
redemption  under  an  execution  upon  such  judgment.  The  purchaser  is 
bound  to  satisfy  the  mortgage.  The  amount,  it  has  been  said,  therefore, 
which  is  realized  by  the  sheriff,  should,  of  right,  be  paid  over  to  the 
mortgagor  as  the  value  of  his  estate  in  excess  of  the  mortgage:  Van- 
norman V.  McCnrty.  20  C.  P.  47.  "  There  has  always,"  said  Gwymie. 
J  "appeared  to  me  to  be  something  so  inconsistent,  as  to  be  im- 
practicable, in  the  law  permitting  money  to  be  levied  under  an  execu- 
tion issued  upon  a  jndgment.  which  money  is  not  payable  to  tne 
judgment  creditor :  while  the  operation  of  the  sale,  by  means  of  whicii 
it  was  levie,!,  is  to  nullify  the  judgment  without  satisfying  it.  leaving 
the  ju<lgment  creditor  a  mnrtgagee  still,  but  stripiied  by  his  own  act  of 
the  benefit  of  the  covenant  contained  in  his  mortgage,  and  of  the  jnop- 
ment  which  he  had  recovered  th.rron :"  Ih.:  see  also  Samis  v.  Ireland. 
"8  <'  P  478  484.  It  was  pointed  out  by  Patters  .n.  J.A..  in  Mim  s 
v    Ireland,  4  A.  R.  at  p.  136,  that  a  judgment  upon   a  covenant  r    a 
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mortwse  is   alniucit  newsaarily  for  more  than  the  mortgiife  ilobt,  and  8ic.  IIS. 
the  view  of  Gwynne,  J.,  has  not  been  adopted  in  any  reported  ease.     A 
purchaser  of  the  equity  of  mlemption.  even  though   he  be  the  mort- 
gagee, will  take  precedence  of  an  inter  .■"'iate  fraudulent  conveyance: 
I'arr  v,  Montgomery,  21   Or.  521. 

The  equity  of  redemption  of  Jif^'useil  morr^  ^  ir  may,  since  27 
Vic.  c.  13  (now  The  Eiecution  Act.  5  .31.  (L')  „it(c).  be  §old  on 
an  execution  against  hiH  personr  i>'t  .;>9entativ-.-ii;  McEvoy  v.  Clune, 
21  Gr.  015.  Sales  by  devisees  \  III  not  prev-nt  die  sheriff  selling: 
Johnston  v.  Snowden,  10  (Jr.  21:1.  /  ^itlc  canaot  be  made  tor  a 
debt  not  contracted  by  the  deceast-d :  Sumis  v.  i.eland.  4  A.  K.  118; 
Freed  v.  Orr,  «  A.  U.  WW;  notwittistanding  judgment  against  his 
representatives :  lanson  v.  Clyde,  36  C.  L.  J.  215, 

Bffeet  of  a*!*.— See  The  Execution  Act,  section  32,  ante, 

OoBUnsant  laterMta  in  Land.— See  The  Execution  Act,  sec- 
tion 32. 

Any  estate,  riglit,  title  or  interest  in  land  which,  under  section  10 
of  the  Conveyancing  and  Law  of  Property  Act,  may  be  conveyed  or 
assigned  by  atiy  person  or  over  which  lie  has  any  disposing  power 
which  he  may,  without  the  assent  of  any  other  person,  exercise  for  his 
own  benefit  is  liable  under  execution :  The  Execution  Act,  b.  31,  ante. 
And  any  property  over  which  a  deceased  person  had  a  general  power 
of  appointment  exercisable*  for  his  own  benefit,  without  the  assent  of 
any  other  person  where  the  same  is  appointed  by  his  will,  is  liable  to 
execution  against  his  personal  representative  after  his  other  property 
has  been  exhausted:  The  Execution  Act,  r.  34   (3),  ante. 

Land  held  in  trust  for  a  debtor  may  be  sold  under  execution 
against  him :  The  Exi-cntion  Act,  s.  0.  ante. 

The  equitable  interest  of  nii  assignee  from  a  purchaser  under  a 
contract  for  the  sale  of  lands  is  exigible,  and  a  purchaser  from  the 
eheriflf  is  entitled  to  specific  performance  oi  the  contract  r  Ward  v. 
Archer.  24  O.  R.  050. 

The  interest  which  a  husband  formerly  had  in  the  real  estate  of 
his  wife  migiit  be  sold  under  execution :  Sloffatt  v.  Grover,  4  C.  P.  402. 
It  is  submitted  that  a  husband  has  no  exigible  interest  in  tlie  separate 
property  of  his  wife  during  her  lifetime.  A  right  to  dower  consum- 
mate, is  saleable  under  execution  as  a  possibility  coupled  with  an 
interest,  and,  but  for  sub-section  2  of  section  34  of  The  Execution  Art. 
an  inchoate  right  to  dower  would  be  exigible :  Eose  v.  Zimmerman,  3 
Gr,  598:  Miller  v.  Wiley,  18  C.  P.  529;  Allen  v.  Edinburgh  Life  Assur. 
Co.,  25  Gr.  308. 

An  interest  is  contingent  where  a  right  of  enjoyment  is  to  accrue 
on  an  event  which  is  dubious  and  uncertain :  Fearne  on  Contingent 
Remainder,    2. 

An  executory  interest  is  an  interest  which  is  limited  by  a  will  or 
conveyance  to  uses,  and  which  would  not  be  valid  at  common  law  as  a 
contingent  remainder:  Challis  on  Real   Property,  58. 

Property  over  which  a  person  has  a  disposing  power  under  the 
Conveyancing  and  Law  of  Property  Act,  includes  all  property  which, 
nnder  a  deed  or  will,  the  debtor  might  appoint  to  his  own  use;  London 
rhartered  Bank  of  Australia  v.  Lempriere.  L.  R.  4  P.  C.  .172. 

Entireties. — Neither  the  estate  of  the  husband  nor  the  wife  when 
tliey  hold  by  entireties  can  be  seized  or  sold  under  an  execution : 
Griffin  v.  Patterson,  45  TT.  C.  R.  .'>38. 
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Ckarctk  Paws. — Are  aaleable  under  execution  aeainst  lands: 
Kxccutiou  Act,  8.  35. 


Further 
pritcM^ 
iii)p«  after 
execution 
a^Binttt 

ixotiied. 


S«1«B  Acalawt  EixeoKtora.— See  Tbe  Exerution  Act,  aectinn  30, 
The  judgment  creditor  must  have  been  a  creditor  of  the  deceaded : 
Freed  v.  Orr.  8  A.  R.  690.  Lands  are  assets  in  the  hands  of  an 
executor  or  administrator,  and  to  a  defence  of  ptene  adminittravit  the 
plaintiff  may  show  that  there  are  lands :  Gardiner  v.  Gardiner,  2  O.  8. 
r>20 :  Seaton  t.  Taylor,  3  U.  C.  R.  302 :  Sickles  v.  Asseltine,  10  U.  C. 
R.  203;  but  such  a  reply  would  seem  to  be  unnecessary:  Mein  v.  Short. 
0  C.  P.  244:  11  C.  P.  430:  Ilolton  v.  McDonald.  12  C.  P.  246.  The 
heirs  and  devisees  of  the  deceased  are  prima  facie  bound  by  a  judg- 
ment against  personal  representati^'es :  Lovell  t.  Gibson,  ID  Gr,  2fiO; 
Willis  V.  Willis,  1ft  Gr.  573;  but  the  parties  interested  in  the  real 
estate  arc  at  liberty  to  show  that  there  was  no  debt  due:  lanson  v. 
Clyde,  3(1  C.  L.  J.  215»  If  persons  appointed  executors  by  a  will, 
defend  an  action  against  them  as  executors,  they  will,  without  probate, 
be  held  to  have  accepted  the  office :  and  a  good  title  to  the  testator'n 
lands  may  be  eonveyed  by  the  sheriff  under  an  execution  on  a  judg- 
ment recovered  in  such  action :  McDonald  v.  McDonald,  17  A.  R.  102. 

A  judgment  against  an  executor  de  son  tort  will  not  authorize  the 
sale  of  the  lands  of  deceased:  O'Connor  v.  Dafo«.  15  U.  C.  R.  380; 
Wrathwell  v.  Bates,  15  U.  C.  B.  301;    Graham  v.  Nelson,  6  C.  P.  280. 

If  the  estate  is  insolvent,  the  creditors  must  be  paid  ratably,  and 
the  personal  representatives  on  being  sued  should  either  set  up  the  in- 
solvency or  obtain  an  order  for  administration :  see  10  C.  L.  T.  277 : 
Re  Trusts  Corporation  of  Ontario  and  Boehmer.  26  O.  R.  101.  This, 
of  course,  could  not  be  done  in  the  divisi'ui  court,  and  where  an  ad- 
ministration order  could  not  be  granted,  ii  would  appear  that  if  there 
were  sufficient  assets  to  satisfy  the  claim,  the  insufficiency  of  assets  ti> 
satisfv  all  claims  would  bo  no  defence:  Parsons  v.  Gomling,  33  T',  C. 
R.  409. 

Bvlea  OoTeralnc  8«1m.— The  rules  governing  the  sales  of  land 
under  such  execution  are  comprised  in  Con.  Rules  .^.W-Rftl. 

Death,  etc^  of  Sheriff.— If  a  sheriff  dies,  or  his  resignation  is 
accepted  or  he  is  removed  from  office,  his  deputy,  or  if  no  deputy,  the 
Crown  Attorney,  becomes  sheriff  pro  tcm.,  and  is  charged  with  the 
execution  of  the  office:  The  Sheriff's  Act,  R.S.O.  1914.  c.  16,  8.  33;  nn.I 
in  case  of  the  death,  resignation  or  removal  of  the  sheriff  or  sheriff 
pro  tem.,  after  he  has  made  a  sale  of  lands  and  before  conveying  the 
same  to  the  purchaser,  the  conveyance  is  to  be  made  by  the  incoming 
sheriff:  same  statute,  section  38, 

183.  After  an  execution  against  lands  lias  been  issued  under 
the  next  preceding  section,  no  further  proceedings  shall  be  had 
in  the  court  out  of  which  the  execution  issued,  without  an  order 
of  the  Judge,  unless  the  judgment  creditor  or  his  agent  makes 
and  fdes  with  the  clerk  an  aflfidavit  stating: — 

(a)   That  the  judgment  remains  unsatisfied  in  whole  or 
in  part; 
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(6)  Tlie  amount,  if  any,  which  has  Iwen  paid  upon  the  s«c.  in. 
judgment; 

(c)  That  execution  against  lands  has  been  returned  un- 
HHtisfied,  or  that  he  believes  the  judgment  debtor 
has  not  sufficient  lands  in  the  county  to  the  sheriff 
of  which  the  execution  was  directed  to  satisfy  the 
judgment.     10  Edw.  VII.  c.  32,  s.  184. 

An  Aad«Tit.— Form  161.  Th(!  prorppiHiiirH,  as  in  the  case  of  a 
trnimcriptof  jiHlRmrnt  to  anotlicr  court  under  Dcction  188,  arc  stayed  un- 
leaa  an  order  of  tlie  judge  is  obtained,  or  the  execution  creditor, ,  hia 
attornpy.  or  agents  makes  and  files  with  the  clerk  of  the  court  an  affi- 
davit in  the  precise  terms  of  the  section.  The  provision  is  similar  to 
That  contained  in  section  188,  except  that  this  section  makes  no  provi- 
sion for  subsequent  proceedings  in  thi-  court  in  which  the  judgment  was 
obtained.  Rut  the  jurisdiction  of  that  court  having  been  re-established, 
its  machinery  could  be  resorted  to  for  the  purpose  of  enforcing  the 
judgment  in  the  same  way  as  if  the  execution  against  lands  had  not 
been  issued. 

An  AfBdavlt. — TIic  affidavit  must  bo  made  by  the  judgment 
creditor  or  his  agent.  The  affidavit  may  be  entlH.il  in  the  court  in 
which  judgrfient  was  originally  obtained.  This  affidavit  must  strietly 
comply  with  the  requirements  of  this  section.  It  has  b<Tn  held  thnt  an 
affidavit  under  section  100,  stating  that  a  sum  remnin^d  unsatiKfied  "as 
I  am  informed  and  believe"  is  insufficient,  and  prohibition  was  crantrd  ■ 
Jte  Barr  v.  McMillan,  7  O.  L.  R.  70.  G72. 


184.  The  bailiff,  after  making  a  seizure  under  an  execution  Baiiitr 

against  goods,  shall  endorse  thereon  the  date  of  the  seizure,  and  •ft^rw-iz- 

sliall    immediately,  and   at   least  eight  days   before   the   timeS^Ntoin. 

appointed  for  the  sale,  put  up  at  three  of  the  most  public  places  *'i'"*^ ''*** 
ill'*"  1  ji'i,  5eizurb 

in  the  (i)vision  where  any  property  liable  to  be  sold  under  the  ""d  kJvb 

execution  has  Iwen  taken,  public  notice,  signed  by  himself,  ofS'**"' 

the  time  and  place  within  the  division  when  and  where  it  will 

l>e  exposed  for  sale;  and  the  notice  shall  det'cribe  the  property 

taken.     10  Kdw.  VII.  c.  ^i,  s.  188. 

After  Selnin.— Kee  notes  to  section  17.1,  and  especially  (llad- 
str)nc  V.  Padwick,  L.  R.  6  Ex.  20.1.  See  also  HiuckB  v.  Sowerbv  4  A  R 
113;  Whimsell  v.  GifTard.  .1  O.  R.  1,  and  cases  there  cited.  Tnder  Rule 
100,  the  bailiff  is  required  to  endorse  the  day  and  hour  when  he  receives 
such  execution, 

-PI.  5"'""*  "•*"  •'  ■•*">^'— S<'c  n'so  notes  to  section  173;  and 
The  Execution  Act,  section  10  (2),  also  requires  the  year,  day,  hour  and 
minute  to  be  endorsed. 

At  Least  EisM  0*y«.— This  means  clear  days,  i.e.,  excluding  the 
day  of  posting  the  advertisement,  as  well  as  the  day  of  the  sale-  see 
nute  to  Bpction  85,  ontc. 
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Sic.  116.  The  advertisement  sliniild  bt>  imt  up  imtnfdintely  nftt'r  the  aelziiro : 

ace  note  to  srction  77  (7),  ante,  nml  to  scftion  101.  ante. 

Tlire«  Most  Public  Flaoas. — The  policy  of  the  law  Is  to  realize 
as  m<ich  as  possible  out  of  the  defemliiiit's  goods ;  and  for  that  reason, 
the  Rtntiite  prescribes  the  most  public  form  of  advertisement 

Notio*  of  8al«. — Form  S6.  An  irregularity  in  the  pubticotion  of 
the  notice,  t  even  the  absence  of  notice,  would  not  invnlidate  the  sale, 
provided  it  was  honestly  conducted  in  other  respects :  but  it  would 
subject  the  bailiff  to  an  action :  Campbell  t.  Coulthard,  25  U.  C  H.  ffiJl : 
Pateraon  v.  Todd.  24  U.  C.  R.  200;  McDonald  v.  Cameron,  13  Gr.  84; 
Sbultz  V.  Roddick,  43  U.  C.  K.  155;  Trent  v.  Hunt,  0  Ex.  14. 

The  notice  must  be  signed  by  the  bailiff  himself  to  be  la  itrict  COD- 
totaiHy  with  the  section. 

Even  n  lithoginphed  signature  woiiTd  be  insufflcient :  R.  v.  Cowper, 
24  Q.  It.  D.  no.  5:13 ;  and  it  is  submittetl  that  a  signature  by  a  clerk  or 
assistant  would  not  be  in  conformity  with  the  section :  Monks  v.  Jackson, 
1  {.  '\  D.  083;  R.  v.  Jones,  23  Q.  IJ.  D.  29 ;  see,  however,  France  v. 
Dulion,  ISOl  2  Q.  B.  208, 

A  failure  to  comply  with  the  provisions  would  tiot.  however,  involve 
any  aerious  consequenres,  unless,  |w>rhapa,  it  could  be  shown  that  by 
reason  of  the  absence  of  the  signature,  the  sale  was  considered  fictitious, 
and  buyers  did   not,  therefore,  attend. 

The  notice  should  be  of  such  a  character  as  to  give  intending  pur- 
chasers and  other»  roa«onable  information  of  what  is  to  be  sold,  nnd  of 
the  time  and  place  of  sale. 


(i.K«]N  not  IM.  Tlie  property  so  taken  shall  not  be  soM  until  the  expira- 
ritil  eight  **^°  of  eight  days  at  least  next  after  the  seizure  thereof,  unless 
dfty»  after  upon  the  request  in  writing  under  the  hand  of  the  party  whose 
seizure,      pj-^pp^tv  has  been  soiwd.     10  Edw.  VII.  c.  63.  s.  186.  " 

ShaU  Not  be  Sold  UnUl  the  Ezplrmtion  of  Eight  Days.— If 

soW  befor*!  ihe  eight  days,  the  sale  would  not  be  void,  but  only  irregular : 
ace  notes  to  section  184.  Rut  if  the  debtor  suffered  any  damage  in 
consequence,  the  bailiff  and  his  sureties  would  be  responsible:  Schultz 
V.  Reddick.  43  U.  C.  R.  155.  161. 

The  measure  of  damages  would  be  the  real  value  of  the  goods,  less 
the  amount  of  execution :  lb. 

Pending  the  sale,  the  goods  are  nt  the  risk  of  the  bailiff.  "  If  the 
sheriff  seiz'  goods  he  is  liable  for  them,  no  matter  what  becomes  of  them, 
and  whether  he  sella  or  not  the  judgment  debtor,  after  the  seizure,  is 
discharged  as  to  the  plaintiff,  nnd  he  is  not  liable  to  a  second  execution 
and  he  may  plead  the  taking  in  discharge  of  himself:"  Bac.  Abr. 
Execution  (D)  ;  Clerk  v.  Withers.  2  Ld.  Raymd.  1074;  Ross  \.  Grange, 
25  r.  C.  R.  396. 

Bequest  in  Writing. — In  view  of  the  positivt:  prohibition  con- 
tained in  the  acction.  it  Is  doubtful  if  a  sale  could  take  place  withoni  .\ 
written  consent.  Ordinarily  a  person  may  waive  ",  nrovision  i'itend((! 
for  his  benefit,  and  sucii  waiver  may  be  in  writing  or  i;y  words  or  con- 
duct :  fJirvin  v.  Burke.  19  O.  R.  204  and  Johnson  v.  Martin.  10  A.  R. 
.'')02.  In  this  case  the  statute  expressly  provides  that  the  waiver  must 
he  in  writing.    A  mere  submiaaion  to  the  injur,v.  or  a  voluntary  promise. 
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be  .h»wn:  p„.  Tb,.,i,or,  L.J..  D,  She  "  Ali  8  Ch   D  ""  ""  '" 

■lelM-ery  of  ,h„  gr^,  8oM  „mr  ben";  vent^rhT'""™  """  "'"  "«"»> 
V.  Oointublp.  (i  Q.  li.  370  Kfi-enteil  by  Ium  or  oreident :  AMred 

"edMLrs^^t;:iS;  '^r^T'^™r'r  -""-  -^ «« 

2  O.  &  M.  413.  '       ■  -  '^^  *  '"■  8^1 :  Jacobs  ».  Uumphrc)-. 

burj-,  11  M.  &  w.  010.  "  '"  ""''  """"  »■"»■■  ''."ilHp"  v.  Canter- 

Kel,S;';°'yLr3'cr,p't2r"  '^  ■""'"  '-"■■"  «'  -..  val„e: 

fi  M  would  not  include  iiomd™.  "^  °"  *niuna ;  but  these 

."«  up  by  the  „,on,ber,  under  R  SO  I04"  eT-s  ^'if^  ""T  '^  "■'"''■ 
o  the  Supreme  Court  of  Ontario.-  H ko  IBU  '.^^'i'''  '"'"'''' 
»i'e  Westburv  V.  T«igg,  l8!)o  ]  o  T.  ri  o  ,;.  "^^  "*■  ""•  '70.  17.'!- 
n.  N..  1S97.  20.  '^-  "■  '';  '^'^  IIi"«  India  Rubber  Co., 

o/fered  the*pro"??ty  frn'Silf  °(tft'er'!!!n  ■°'*-— .'■?  «>«■  He  bailiff  ha. 
to  either  effeet  a  aale  or     °  tea  ize  J  *re„l'n''''M''"'  '"   »""  "  ■'""ble 

mu,tnot.acrilleethepropert.v  b„  „"«Zrn  'h  ""'"'""■  """"'"■  ■■« 
on  hand  for  „ant  of  buyers  ■•  RurnJl  f  M,  "'■™'"'"  "Property 
property  on  hand  for  want  of  buyer,"  p'  *VT'iV"°"  '"  ''*""'>'> 
Ibe  written  recpiest  of  the  exeeu  ion  e,'.  iT,  •  "'  «">»'""<  must  on 
Areetia,  the  bailiff  ,„  „,,  ,he  pr^ne/  ,T"",'  l""'  """""-r  eieention 
S.v  Form  No.  151    (1).  P'^P^t-V  for  what  it  will  h-ing;  R„ie  97. 

Return  to  th«  Cl**ib  »«  «■-  _ 

falized  ineludini,  debt  damages  eo«/  .•^•••"*--The  whole  money 
po;mda,e  must  I  paid  o,°r  bj  i,e  baUiff'^o^H"  ""1'"""'^"  "■™  "»'' 
with  after  taxation  pay  to  the  b,  iff  I,-  T  "'» ''lerk.  who  must  forth- 
Rule  08.  Th.  oaili?  oann,  t  srt  •^ff'^n'^JiJ"'',';:  "-•  »"•!. disbursements: 
-due  to  him  by  the  eler.  for  fej,  T  rt.^s,rR'uTe  S  '"'""  ""■' 
m-eiptT  Rinr'SS.  °"""  "'  "-""  ""■"  '"  "■<■  **  immediately  after  its 

F>.rm  of  bailir,  return  when  money  made,  No  88 
N„.£?™  °'  '''"'•'  "'  ■>»«  "'  money  made  a.id  no'^oods  for  r-sidue. 
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CLEEK8  ASD  BAILIFFS  NOT  TO  PUHCIIASE. 

186.  A  clerk,  bailiff  or  other  offiier  of  the  court  shall  not, 
directly  or  indirectly,  purchase  any  property  at  any  sale  made 
by  a  bailiff  under  legal  process,  and  every  such  purchase  shall 
be  absolutely  void.     10  Ed»-.  VII.  c.  .12,  s.  187. 

Di»«tl7  o»  I>dl>e.tl7  Pmnk«u.  -  This  .octioii  1.  onlj 
Jcclarntory  of  the  common  law.     No  l)«n...ii  who  ho.,  nil  a  puL  Ic  officer 

h^  sale  of  ...J  Howl,  or  chattehi.  eouM  either  ilirectlj,  or  indirectly  be 
Z  poTchaser 'thereof.  The  bailllf  i.  in  the  poult  on  »»''"«"•,„»' 
1,  woul.1  never  do  to  allow  .elflah  intore.t  to  conBlct  with  public  Hut, . 
«ee  Kine  v.  En.laml.  4  B.  4  S.  782:  William,  v.  Grey.  2J  C.  I .  Wll . 
Mtoniua,  y.  Savo,;.  2D  S.  C.  R.  «13;  «^  .1"  »""°\f  ■  .T""  ''"l"' 
"flireetiror  indirectly,"  uKd  here  mean  either  by  himself  or  .ome 
JS   «p.nf  o,.    hi.   behalf.      It   ha.   been   held   that    the   addition    or 

.Son  of  thcM  wort,  to  an  offence  wa.  immatenal :  Todd  v.  Rob- 
iron  14  Q.  B.  D.  TO,  at  p.  746;  but  «^  Stewart  v.  Maclonnld.  11 
C.  L.'j.  11). 

The  .ale  to  an  oHicer.  or  to  a  pcr».,n  for  him,  i»  void,  and  pn.se.  no 

nrolierty  •   and   the  .lebtor  would   be   entitled   to  maintain   replevin    or 

fro, er  nKain.t  the  pnrtj  in  po.,e..ion  of  the  ,oo,ls:  Cundy  v.  L.nd»oy. 

3  App.  Ta..  450. 

The  execution  debtor  misht  also.  i«.rhaps.  maintain  an  action  nsninrt 

the  officer  and  his  suretie.  for  misconduct,  and  recover  any  "!»■■•'•  »" 

had  been  put  to  in  recoverins  the  (Joods:  see  Mayor  of  Saltord  ■■    Le.er 

•>5  Q.  II.  D.  363:  1801,  1  Q.  B.  ItlS. 

l-mler  The  Sherir,  Act.  E.S.O.  1014.  c.  Hi,  ».  14.  the  sheriff,  deputy 

sheriff  and  baililt.  etc..  including  constables,  arc  prohibitd  from   pur- 

cha<in,  any  p«d.  or  land,  by  him  exposed  for  sale  under  execution. 

'S.Uiri  lUt»»n.-The  ballUf  is  re.iulvrd  to  return  an  execution 
within  thirty  day.:  .cction  180:  unless  ren-.we,l  or  unle..  a  scirur.  has 
Wen  made  .o  recent  that  he  has  been  unable  to  real.xe  thereon  in 
wMch  eat  he  shall  report  to  the  clerk,  who  ahall  notify  the  execution 
creditor  thereof:  Rule  05. 

Form  of  return  of  no  ,ood..  No.  87:  of  money  made.  No.  88;  of 
part  of  money  made  and  no  ,ood,  for  n-sidne.  No.  80:  of  ,oo,l,  on  hou.l 
for  want  of  buyers.  No.  151. 

Return  when  rent  paid  by  bailW,  No.  00. 

187  Where  a  bailiff  has  seized  property  under  an  execu- 
tion or'attachment,  and  the  action  is  afterwards  settled  between 
the  parties,  or  the  defendant  makes  an  assignment  for  the  gen- 
eral benefit  of  his  creditors,  the  bailiff,  until  his  fees  and  d..s- 
bursements  are  fully  satisfied,  shall  have  a  lien  therefor  up>n 
so  much  of  the  property  as  will  reasonably  satisfy  the  same,  but 
in  the  event  of  a  dispute  as  to  the  proper  amount  of  the  te?s 
and  disbursements,  the  amount  claimed  therefor  may  be  paid 
into  <ourt  until  the  proper  amount  shall  be  certified  by  t  h 
.Judge,  and  on  such  payment  into  court  the  lien  shall  cease.  1" 
Ed".  TIT.  c.  32,  .^.  18S. 
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wttlfmcnt;   (L>)   amlfiinient  for  benefit  o(cmiaor..  '  *"■ '"• 

The  bnlUBf  miiit  flnt  make  an  cITeellvc  neliare,  which  beconi™  in 

'  ni  Al't  Ti"  ™°  A-lRnment.  ami  Preferenee.  Aet,  R.SO  lOli 
• .  1-H.  Khlch  taki'K  preeedenoe  >vor  eieoutionn :  i7).,  «  14  Se,,  „„,™  ,„ 
aectiona  173  and  100.  '  ^   ""''^''  *" 

.„.r  ^?,^V  '",.•'"'"  '".'.'"'  *""'•  '"  «"  '»■•  "'=  realization  of  hi.  lien 

A^'^«i  tt^ii^^TiifforrT'  2'^ii"fjrii»s.„';rr^.%"o  •^i.  i\'- 

«.  Thoma.,  1890,  I  Q.  B.  «8.  4«..V„ftl""     uir V™  d  nol  add  "; 
^li;.  „  .■        . .";  "";  •*"»■  ''''  f"<^  Cnddcford,  20  Q.  II.  1)    31b 

of^i<.ttHnic.nt.  bnt  n.>tli>n(  on  nn  nxignn.eiil :  «c  Ludmoro.  l:t  Q  H.  I). 


TRANSCRII'T. 

188.-  ( 1 )  The  clerk,  u|Hm  the  application  ot  a  person  hav-  cie,k  ,„ 
ing  an  unsatiatied  jmlgraent  in   his   favour,  shall  prepare  a '"'i'"" 
transcript  nf  the  judgment  in  the  prescribed  f„rm,  and  shall  ,7°,3'' 
fend  the  same  to  tlic  clerk  nf  anv  other  Division  C'nurt  whether  ^'^  '"?'■ 
m  the  sa,ne  or  ,u,.v  ether  count.v,  with  a  certificate  at' the  fo„t 't"»in,;>'. 
thereof  signed  hy  him,  sealed  with  the  seal  of  the  court,  and  SrVvT 
addresseil  to  the  clerk  of  the  court  to  whom  it  is  to  he  sent  •ionclnlrl. 
stating  the  amount  unpaid  upon  the  judgment,  the  date  at 
which  the  same  was  recovered,  and  the  post-office  address  of  the 
person  appl.ving  for  the  transcript,  and  the  clerk  to  whom  the 
certificate  is  addressed  shall,  on  the  receipt  of  the  transcript  and 
certificate,  enter  the  transcript  and  the  amount  due  on  the  iudg- 
nient  according  to  the  certificate  in  a  hook  to  be  kept  in  his 
office  for  the  purpose;  and  all  proceedings  may  be  taken  for 
enforcing  the  judgment  in  such  last  mentioned  court. 

(2)  After  a  transcript  has  been  issued  under  this  section,  jv,^,, 
no  further  proceedings  shall  he  had  in  the  court  from  which  inKJI.y.d 
.he  transcript  issued  w-ithout  an  order  from  the  Judge,  unless  ir„Sich 
the  iwrson  who  obtained  the  transcript,  or  his  agent,  shall  make '?'."•;■"'" 
and  hie  with  the  clerk  an  affidavit  stating :-  llleft' 

(a)  That  the  judgment  remains  unsatisfied  in  whole  or'"'""'' 

in  part; 

(b)  That  the  execution  issued  out  of  the  court  to  which 

the  transcript  was  .sent  has  been  returned  niilld 
horn,  or  that  he  believes  the  judgment  debtor  has 
I'.c. — 32 


>,m%\ 
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TBANRBUT  OF  JIUUMK.NT. 

not  .ufficicnt  goods  in  the  Division  ot  that  court 
to  satisfy  the  judgment, 

10  Kdw.  VII.  c.  6;l.  s.  181). 

1.111-t.v.  n«  the  CMe  may  bo. 

u  1.  ir-v.*  —Where  a  nlniiit  was  broiiRht 
i„  the  .ronj  ,livi»ioa  anj  the  '''•'«"'»"'  "„,,  „„,  „p|Kar  at  the  trial, 
elnlm  .n,l  the  J-ri"'!-'""  »,,'.'«  JJ^  „„?  -  iU"™."  «  tran^rh.t  of 
„„.l  jiLlnnent  wa>  «i"n  "f '*'"'  'IV"  ■  °  ,,  „t  ,he  illvi.ion  in  »hieh  <le- 
,1„.  juJ,me,.t  .„.  '™"7"ft„\%t  Sment  .11.1  not  thereby  become  a 
f,.ii.lant  rc.lck!.l.  «  »»'  ''"''L'  "j  '  .Stion  wa.  uranted  to  the  court 
i„.l«ment  of  the  latter  court,  ""f  .J'X  „bBi.rc.l  notwlth.tan.Hag  such 
in   .bleb  the  iu.l«m?"'  "»'.,  °'«'",'',%  t^sT«^<^  L»batt  v.  Chl.holn,, 

:„  "S'™tl  io^ceou,;  by  the  J,..l.,    .■'  the  home  eonrt :  K.  >.  Shrop- 
.hire  (.Tudiie).  20  Q.  B.  V.  -4- 

H.,  T,«..r.pt  '"-rf uie'r'a-cc'^nVj^  CrJ'  ^" 

B..t  forth  therein.  p„,,„„    10  A.  U.  103.  to  have 

This  .ection  wa.  held  In  Jone,  v.  I"""""'  '"/^    P.  540,  and  to 
ehani^l  the  law  laid  down    a  f^X^/.J'JVa   traV^-rip.   to  «,= 
S.rr:rthrt  e;.:=".U°ire  »„.  ./the  home  court. 
A,  to  the  addrew  of  parties  «ee  Kulc  S4. 

H.t  1. 1"«  yn'''%'^'::fi",rm^"a"';r?;a^o^^^^^^^^^ 

proceedings  have  abated  "'  »  "''^'J™ ,,i„„  .'or  other  process"  ss.;e»: 
kr-M,  S'^a.^oTe^lnrS-nrts.'  see  Bules  31  and  32  and  note, 
to  section  179. 


»tt*w_The  pntrips   in  iirnccPiiinKR 

■"■"^  1 > nl.      til       tlic 


tlic 


BnUr  the  Trimioript  l«  •  »»»   •  roccdure  book  ii 

_■    .  a..  Bms  iMMd.— All  proceedings  In  the 

Aft«  .  ""r'lF*.f^',""sue"t  the  transcript  therefrom    .. 

original  curt  are  stayed  after  tM  >ss      .    ,       „therwlK!  orders  or    (.;> 

MMther  .llvlsion  court  ""1™«  •   '»   !„„St,  or  his  agent  shall  mak" 

En,-sx^s;'^n'gj^i'"{tin.nh:^.?  ^ 

direct;  section  1«8  (2). 


and  will 


rt;  section  1«8  (2).  mh-section   (2).  Is  invalid 
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U*    ilAIUIFF    WHILE    i  vpri  iinv.    .  •~"- 

\ECL1I0.\    oil    ATTACHMENT     »».  IW. 
I  N'E\ECI\i-:ii,  • 

"n  exeeutioi.  or  attach  .no  t    ,1  ,     *"'*™  ^  '""'  under ''""P'!""- 

>->■  Im  succc^or  ■"'"'^'""""'  ""'  I"''«eJ.n«»  ,„ay  In.  continued  LlfSZ,,, 

I'l  Imiliir. 


EXAMINATION    OP    JUDOMENT    DEBTORS. 


if  tl.o  judgment  debtor  r™  deg  oT  """■"""."   '"'«'"   ''"•■"•.';";'»-%< 

"■^  'i-.«  or  t„at  j:i  z:!:  I ::-;:  ™.::r;,:;"""  ^^^^^  - 

statins:—  '^"  ^''*'  '^''''"'^  an  affidavit  Arti-kv it 

rwiiiired 

l«  oonnnittcd  to  gaol  under  this  Act 

■"^"KZ-n;t;iet-r^----Po-'.ejud...„ 

"»  to  any  and  what  dehi  »r  ?       examined  upon  oath  «i™  of 

«tate  and  effect,    and  «iel7ne?  a'^d™  '"'  '""^'""«  '"' -™™' 
"■I'ich  he  contracted  the  dehLr  °,    ,  "^"■™'"«"""'es   under 

«i"VI.  formed  the  I  ettrtr::^^^^^  T'^"  "^ ''"''■"'■^ 
■^.M  expectation  he  theia,  and  a  ,  l  ""  "'  "  *'""  """""" 
I"'  rtill  hoB  of  discharifinTth         ^  ''  '"'"'"''''>'  """l  "•««"» 

".'Posal  i.ehas.n^l^SX',';;^ >™'     '"■  °""'  "  '"  ""■ 

"■'"■I'ing  the  inquiries.        ^  ""■    '''  "''"""■'-'"  "P""  "'th.  ^-^^^ 

nv  '.?ndg^.:';i>;"tf  ™  ^'"" "-'  ^^  >■'"  "•  °p-  «>-*  -e^s  ...„,„, 

HUiiiiaiiiin. 


,.^1% 


MO 


COMt*. 

Party  n- 

charffnl 
nttt  m  be 


K''cn>ti'^' 


II 


EXAMISATIOM  Of  JCDOMIiTT  DMTO«. 

((!)  Tl.e  CO.U  of  the  »umn.on.  and  ot  all  pro<«ding.  thereon 
,h.ll  be  <^U  in  the  action,  unle«  the  Judge  otherw,«  direct.. 

It\  U  after  the  examination  the  Judge  make,  no  order 
a«in.  he  p.Ve»">i»«l-  no  further  ™mmon.  .hall  .««e 
r  ofMc  ■a'^fcourt  againH  him  at  "^  "^[^  .    -•^^ 

r::i=t:;r^/t:rr^^f^^ 

l,i,  e-tato,  ofTect.  and  debt«.     1  Kdw.  MI.  c.  38,  ,.  101. 
thp  <•«•"  upon  «•'"«  •«•«""  "•  •PI'""'"'''''' 

In  the  Divl.l»n  Court  A-t.  I,  »  Pr™*""  "  ™'5,J5|  '„  ,„.llfl„l  «ee„. 
■»<""•  r"  Vi:rTc  ■  "t  whth^lrP-iSthee^^^ 
law  In  En,l.nd  ■'''°™r '"'™''7',/,",,';™ ,"  that  mk  wa.  .pprovnl  «n.l 
™„,i,ler«tlon.  Tta  P"-'''''^"  p 'So  ■  St"nor  v.  Fowl.,  »  A,  C.  20. 
followed  in  Re  Kilw.  1"  Q-  »•  I]-  S! •„=,,„  „„,  „„„  eourt.  In  Ileo- 
Bailey  v.  Plnnt.  ^«»-\W"i^\  ^IhlJ^  v.  Emlah.  1=^P.  K. 

have  an  ««';"'°"  '""'^lo??' e  US! V^raCtt  v.  Morle,.  =0  Q  B.  K. 
»,parate  estate:  K-S-^J!""' ^.  ."'^h  ta„,ment  will  not  authorite  .or 
1-JO,  and  aee  note  to  wetlon  08,  .uen^o  *^  ^_,j_^  ^    g^ij,,, 

eiamlnntlon  or  eommlttal  in  'k«  ""l™'""  '^'    ^g     „,   g,,,.,,  v.  F..1 

'^  ■:■  n  tf  iT-^S^TnTi  l^aL.  ,.  -..d,,  18  P.  B-  104.  » 
wnnln.  11  O.  L.  B.  .t'";     "'  "  .obiect  to  eiamlnatlon  andeom 

w„.  held  that  a  loarried  woman  .«.  r'^^'.^^,  „,  .  debt  inenrre,! 
n,itt.l  upon  a  judijnjent  -^^'.^J' ,^7  j„  ,"pj„{'  ,a.  of  per.on.1  in,-, 
before  ni»rrinje,  and  in  »n'™  ™  '.  J,  i^  r.  p.  378;  hut  in  vim 
denee:-  .ee  Re  Stewart  v.  «» "-!■.  "^-  ^-  •  g,^,,„„  court  Ae. 
of  the  interpretation  «'T™,'°"'"j^r  debtor.,  that  it  i.  in  tl.. 
In  reiard  to  the  eommlttal  of  '""""f.V,,  .„  \.iLw  of  the  provisions 
L"at;rrof  proee..  to  enforee  Wj;™'-  J^"" ^"g^," Vl  e.  Ix  ..  U. 
„f    The    Fraudulent   Debtor.   Arrert    Act^  «^s^  ^,  g„„   ^,„. 

r  ?t  z'X  a'unS  :!!•^^r^.^^^  --.n .  u... .  ^^^^ 

t^^  d'ebt'  Se^'lttU""".  a  —  ^^  «--'  - 
Enri«ht.l2  P.  R.  ■»«)• 
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r^iSTr^""-  '-^^ -~- -r..°L""Lr.!r,:.  •.■:  -■  '-• 

•f.Tr':;  "Jodfm'nt  cmlltor-  to  ••lnrl,„l,  ,  ojlltor"  who  h.7  oK 
rluJi.  a  f.rnM»  .nlnn  whom  Jiidpurnt  h..  b,,n  r«»„ml " 
6  R  «)!  »nn«^.,).     g„  .i.„  B,  [,„,,„   ,.    p^J^    j„ 

PMtMM.— On  .  iuilfmcnt  aninit  a  Bpni,  onir  nenona  who  an 
mitht  haT.  be»n  luad.  liabk  b,  hoUin,  hini».|(  out  ai  a  part™"-  ». 

l-u°'a/al„«'a' »J;„?°-.l=  T  "'  T^  ""'  """'  "  i'"l.»'"'  .l^onj 
luuf  UalMt  a  partner  who  haa  not  b««n  wrved  with  procern-  IMcl  v 
Oraham  25  O.  R.  873.  ,ffirn»d  26  O.  R.  128;  Re  vim^U  n  l> 
124 1  notra  to  awtiou  03-Oa  »"iiu».  *■•  <.n.  ii. 

Thl.  a«ctlon  would  appear  to  authorlu  the  (lamination  of  a  de- 
fendant aialnit  whom  there  1.  an  unaatUfled  judiment  for  coat,  onl^ 
Itat  formorl,„„.nnnn.ucce..f„l  plalntlJ:   Mejer.' v.  KendrS^  B  P  r! 

JS?  Ln      rr^  '.■  T^'  "■  "  ■■•  "■  "*    ■T'"'  ••""  »".  decide,!  under         - 
the  old  conaolldate.1  rule.,  but  now  K,  Con.  Rule  580.  under  which  an 

;^T,h'",""  °"'  ■"  ,""•'-.'"'  ""'"■  "^  P"""'  -Ktlon  driler.  ma  Sal'; 
from  the  former  jcctlon  243.  which  provided,  "If  the  defendant  ap,S,"  " 
■™.;.  'a  ilf  '""''  ^,  ""»'"'^;  "•  P""nt  Mctlon  uiea  the  word  "jud»- 
ment  debtor. •  which  mean,  "the  part,  or  p.r«.n  to  make  pa/ment 
under  an,  judiment  or  onler  or  a(ain.t  whom  the  «.me  ma,  be  en 
orced,  Con  Rule  3  (b).  which  appliea  to  di.irion  courts  Rule  2  (7) 
It  1.  aubmitted  that  .  plalntll  mi(ht  now  be  eamined  on  Tn,  unaatlaflB 
ud^ent  ai.in.t  him  for  coat.:  .ec  note.  i»/r».  A  conaufar  a^n.  „ 
I  e  United  State.  ...  held  liable  to  eiamlnation  under  thl.  ZJion 
Ilitroit  Soap  Co.  y.  Thrntcher.  15  C.  L.  T.  101. 

of  .f  *!1C^'*.*"*"~"*'°''  ""  ''°°-  "•  Pn>»Wlnf  for  the  eiamtnaUon 
™„l?l  n^fjl  °'  '.  ^"^Af  °"  J»'<«"«»«  *■>>"•'.  directoi,  or  officer.. 
,nuld  not  b.  examined:  Dlck.on  v.  Neath  i  Brecon  R,.  Co..  L.  li 

,,,-.'     .  ,    ,™'.P™>'W™  'or  such  eiamlnation.  but  no  almiiar 

.rov,.ion  i.  made  in  the  diviaion  court,  and  in  view  of  the  neceTi?, 

nTe  ?,';T"lp";i^::Se.""''" ""'°" ""  "»■ ""  ^""-  «•  -"'  -■" 

™„„?rf^*f„*  "T  **"  "  T**"  <»*--A  judsment  .ummon. 
?,Z\1"      °"  °  >".''«""■"•  "'"fo  "wn  six  year,  old  without  leave  of  a 

■  ■■flinr  beta,,  as  before  .tatcd,  in  the  nature  of  "execution." 

tl„,„'i'?I!!!**{'^  '■««»«t.-The  fact  that  the  judgment  1.  for  more 
l!  ran.  """"'  "°  """n'n'twn:  Bryne  v.  Knipe.  5  D.  * 

•  the'^?,rf'o.T^*  ^f?"  *•  V"»— "nw  .ummon.  ma,  iMue  from 

the  court  out   of  which  execution   mifbt  iuue.   if  the  debtor  realde. 

<T  earrie.    on  budnea.  within  the  limit,  of  that  coutt :°  but  i   he  ^ide. 
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or  «irrt»  .m  hu-la—  b  .»..lh.r  .11.  talon,  .h.  '""f"""  »""  '""'  '"'"' 
tiM  talttr  upou  «  tr.Mcrlpt  tl«r»to  under  iMtion   MB. 

It  1 n..,.«.r,  .l..t  ..rcutlon  .I..-.1.1  I""-  '-,"7  '^'j;. ''^, 

"""  Wh"o'proc«dlni.  m  the  .ult  .»r»  »rvr.l  upon  the  «'""»  °""; 
,h„  ,ll.ro,„°,l..,l  tl,..n,  .n,!  «  Ju.l,™.nt  .ununon.  w..  '»»">  ■"'  ^ 
'nW  lor  eomniltnunt  n,..ln.  nnJ  H-  '»"»  .^^''""'^  'til'  11  Q 
i".    hrlJ   llnbl.'  I..r  lali»   l.nl.rl."»mcnt :   Wall.-,  v.  McConnell.   I.l  g. 

II.  oon. 

«    .  ..  J  n...  at  Kuvlutlas.— "  There  ta  nothlnl  In  either 

As  to  Am,  u<  W*.t  D.bt.  »  Owlm.  to  HI..-™.  I. 
l'".,l," .1'...    into  .hi.  branch  o(  the  .Ub.or'.  e.t.to  .n,l  ell««. 

■r^.^imM  HI.  «.i«U  ud  B«o.t«--A  dehndant  under  in.ll- 

„ 7TJ^^Z  "'"bo^^'Tlrtu.ll,    to    ,lve   a   <">'    ^'P;'<'»"    "'    •>'" 

Affair.:   Rrp.lblle  of  ro.t«  Rlea  ..   Stroo.ber,,   IJl  I '  ■  "■  **■ 

The  debtor  mu.t  tumi.h  .ueh  information  about  hi.  altalr.  n.  «ill 

'  °u"l.  ."^hmi'L  that  the  exan.h.atl„„  „f  -f"  i"'|«7;;V,'t''m!,Vh' 
re..rle.ed  .0  the  perio.1  "'"""";'  ,7„'t.w  J  'r  Ta  k  the  debror'ha.i 
rt..wn  at  .omc  antonor  time.  "»  """". '^"  ■°,,°  ,.  -ccount:  On 
-T';''  r  '\mrl:^  '■^r''pVetu"1b  U  the'  nd.r..  1.  for 
S  "nly :    "»"i''n  *  ■^rt'lnrMin™.  .  O.  W.  N.  3=H, 

See  nl.o,  po.l,  "  Cau«e«  of  Committal." 

IM.P...1  H.  H..  ".a.  •«  »T  FT.,«t,.-Sec  note,  to  .e.> 
tlon  101. 

"the  itldiment  cirditor  or  his    agpnt.     A  stransfr  '^  iri  T    It 

ler  V.  Duffcy,  29  O.  R.  4". 
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.»■!  I  .M  r«,ulren.,...l.  b.!,,,  «r«  .•,.,„„ll,,|  .1,1,    lu   JuZ    T,k    .fj 

'     '"•  '  •-■  »'■  1— ' :  ilowklni  V.  Uatiolil,  2  O.  L.  B    7(M 
Fiirm  of  nffiilavJt,  No.  24. 
Form  of  Juilfturnt  •unimona.  No.  3;). 
Form  or  lummona  attrr  lipfmilt.  No.  W. 

Form  of  warrant  of  r.,i„i„ltnu.i,t  In  .l.fnnlt  of  ,,|,|..i.rauc...  No.  .-,7. 
torm  of  warrant  of  conunitment  after  eiamlnatlon,  No.  58 

Ih,r',h       V.     ,  """"  ""  ''"'°  "■  Uubbard,  8  I:  II.  ul 

uut   tbe  affidavit  muat  be  that  rcqnireil  by  the  »pry  ooaltlvp  irr,„. 

..at": ,"«  ;i  5X1"';""""",  »r  """"•""■•"  tbJ  sisii".';:, 

Informed  nn,llln'r',    ""'"'"'  ""■"tlafled   ■■  n.   tl.e  deponent  wn^ 
.inch  tin,  ao„„n  wa.  bro„,l„  and  do  no.  appl,  ,„  .  JnCent  f.T^L 

.,,,£^:rde»"rb:~:rrjt:  .T;!?.o'n'ar?eTe!^  - 

note.  ,0  .ectlon  75,  «»(..  For  affidavit  of  .ervlco,  aee  Form  No  m 
bnilli'  tlo'T(S°°'  """"'  •"  '"""•  "  """'"  """'  -  """"■  •■>■  •'"■ 
It  wa»  held  that  in  aervinj  defendant  with  on  order  to  ci-  nine 
him  a.  a  jud,ment  debtor,  it  wn.  not  neeeaanry  i„  order  to  ob.ahi  o 
v"  DlcU!  s'p.'l'Ma"'"""'  ""'"  ""'"'  "--"-l"  •-■^VarB^ni; 
Unlef'l7°l8"'and°Vf^",!r;"'H"  "  .""^  !'°  """■'"'""  '"""■"  '"  '"™« 
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Bm.  1»0.  be  paid  or  tcnUertt)  a  sum  equal  to  75c.  for  hi*  day'i  attendanws  and 
10c.  for  each  mile  from  hU  place  of  residence  to  the  place  of  ilttins, 
■uch  paymcDt  to  be  costs  in  the  cause,  unless  otherwise  ordered: 
Rule  83.  No  payment  is  required  if  the  debtor  resides  three  milM  or 
luss  from  the  place  of  cxaminatiou. 


J«dK 


at  Dvbtovs'  Iiiat. — See  notes  to  section  106,  ante. 


WltMSMS  Wkom  tk«  Jade*  ThUka  B««mlBlto.— When  the 
defcudant  cannot  or  wUl  not  five  a  full  account  of  his  circumstances. 
or  where  his  evidence  is  intended  to  be  contradicted,  the  judgment 
creditor  and  other  witnesses  may  be  called  to  show  the  facts.  The 
judge,  however,  has  a  discretion  whether  he  will  hear  the  plaintiff  or 
his  witnesses.  But  the  ordinary  rules  for  dealiDg  with  litigated  matters 
where  money  or  money's  worth  only  ore  involved,  are  not  to  be  applied, 
without  more,  to  cases  where  the  liberty  of  the  person  is  at  stake: 
(Jrnham  v.  Devlin.  13  P.  R.  245. 

ExAmlBMtlon  Not  to  be  Im  Open  Camrt.i— Without  this  pro- 
vision, the  examination  would  have  to  be  held  in  open  court:  Nagle- 
Oillman  v.  Christopher,  4  Ch.  D.  173 ;  Kerwood  v,  Eastwood,  57  L.  J. 
Q.  B.  455.  "  The  simple  object  of  the  enactment  is  to  prevent  needless 
exposure  in  open  court,  and  to  give  authority  to  hold  the  examination 
in  private;  and  the  practice  in  every  court  we  have  knowledge  of  is  to 
allow  the  general  public  to  depart  after  the  ordinary  business  is  oyer 
and  to  make  the  court  room  the  judge's  chamber  for  the  time  being:'  » 
V,  C.  L.  J.  101.  The  judge  mty,  however,  direct  the  examination  to 
be  in  open  court:  section  190  (5). 

Costa  1b  tke  Aotiom.— t.e.,  the  costs  of  the  ordinary  proceedings 
iu  a  suit:  Cameron  v.  Campbell.  1  P.  R.  173. 

Unlau  th«  Jndc*  Otliorwiae  Dlnotc— Section  100  (6).  Where 
the  proceedings  are  taken  vexatiously  or  wantonly,  or  without  any 
reasouable  prospect  of  diciting  anything  favorable  to  the  creditor,  it  ia 
submitted  that  the  judge  would  exercise  a  reasonable  discretion  in 
refusing  coats ;  and  the  judge  may  in  sudi  case  award  compensation 
to  the  debtor  for  his  trouble  and  attendance:  section  1^  (2). 

No  Futhor  ■vmmoma  BkaU  Im**.— Section  191  (7).  That  is, 
n  summons  of  the  same  character. 

Rule  66  (6)  provides  that  every  clerk  shall  keep  a  book,  cnlM 
the  "Judgment  Debtor's  Book  "(Form  3).  in  which  shall  be  enteral 
the  date  when  each  judgment  debtor  was  examined  and  dischargctl. 
together  with  the  number  and  style  of  the  cause  in  which  he  was  siim- 
monwl  and  examined.  This  rule  is  important,  as  it  places  a  liability 
upon  the  clerk,  tinder  this  rule  and  section  190  (7),  it  is  the  duty 
of  the  clerk,  before  issuing  a  judgment  summons,  to  examine  the  judg- 
ment debtors'  book  to  see  whether  the  judgment  debtor  has  been 
examined  and  discharged,  and  if  his  name  is  found  therein,  the  rl.Tk 
should  refuse  to  issue  the  summons,  otherwise  he  may  render  himaolf 
liable  to  an  action.  Under  sub-section  (7>  if.  after  examination,  the 
judge  makes  no  order  against  the  debtor,  no  further  summons  shall 
issue  without  the  requisite  affidavit. 

The  S»m«  Co«rt.— Sub-section  (7),  does  not  Jipply  to  a  sum- 
mons from  another  division  court,  but  to  the  case  of  any  other  creditor 
in   the  same  court. 
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iiKltmm  o'hi.  e.tat^eir«tr^„d*d,S;''%'  °'  ""^  i""'  '»•*'  •  '"«  ■«• »" 
"Pon  which  th.  J„d,„  .■ou'Ji  bJ  ;.o7™«^^r  ""^ .""  ""'^  '"•"»"• 
another  summon..  "orranted  in  ,rantini  ag  order  for 

(T).'l*'aXvK„"„titaH7.'h»'  w'l;r"  "'"T""  -'  ■•"^-"™ 

anch  dlMl„.ure  as  thi.  .ertio^  InJ.m  ,  f"""?'  "''"'"'  ""•"ntaril,  make 
l.e  made  .„eh  fnll  dT.el»„t  "oSZa  r.V  ■■"'  "  "°"'''  -P-"  '"at  if 
thought  proper  to  "amine  hiTTt  Zut  "  "'^°""*  "«^  P'»'"tiir 
tion.  ™'  "  "™™  >»  a  compliance  with  the  «ec- 


191.  If  the  party  summoned— 

{«)  Does  not  attend  as  required  by  the  summons,  or  give 

a  sufficient  reason  for  not  attending;  or 
(b)  Attends  and  refuses  to  be  sworn  or  to  answer  such 
»n   as   ,„   the  opinion   o,  the  Judge   are 

^"^  °''cuiro1*7iV!™'"/'"=  ^■"'^^"'™t  "Alitor  or  in- 
curred the  debt  or  liability  under  false  pretence, 
or  by  means  of  fraud  or  breach  of  trust-  or 

^'^  "transtr  oV"'  *"  '"  """■"  ""^  «'"'  «'">'  or 
transfer  of  any  property,  or  has  removed  or  con- 
cealed the  same  with  intent  to  defraud  his  cred" 
tors  or  any  of  them;  or  "  ms  crerti- 

ie)  Had,  when  or  since  judgment  was  obtained  against 
).  m,  sufflcent  means  and  ability  to  pav  the  deb 
or  datnages  or  costs  recovered  against  liim,  either 

wS  h"hr-'d'  ""^  instalmen^which  th'e  ™ 
m  winch  the  judgment  was  obtained,  ordered  with- 
out depriving  htmself  or  his  family  of  the  means 
of    .vmg    and  that  he  has  wilfullv  refused  o 
neglected  to  pay  the  same  as  ordered  ' 

"Mh:t„n"trirt'icf'he*'  ■"■r""""*^" ""  '-^  ™"""™ «"» 


When 

judgtuetit 
d«btcirniay 
be  commit' 
tedtoffaoi. 
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required  by  section  100   (3). 

s^,  r.^^"^«rrir..s4-  co.t™t  coo.  b^  ^ 

R.  V.  Welliniii,  3  Q.  B.  D.  426. 
No.  30   (i).     See  Rule  49. 

,«tlon,  to  decide.    ^  ^eat  deal  ma,  del^^d^  upon  »«  ^^^^  ^_^^_^ 

pnrty  under  eiamination.  and  the  '='"7'°2"""' ",.  try  to  entrap  the 
The  exnminotion  ihonld  not  be  ""^"='f„??  °.' ^J^J'/^  ,.  Devlin,  W 
debtor,  but  it  .houM  be  tull^  fair  and  «»^'*',?«„  « J",^';„„,  ,„  the 
p    n    245      "  In  the  opinion   ot   tne    jnage      u<=        b  r»    n     n    Rft4  ■ 

^"•^i::r:that,  .«.h«j^;;^-  5--r^  -'thj 

former  .ub-.eetlon  3  of  the  Beviajd  ^<«f»«''  '  •i„^  „t  „  reasonabl.! 
queation.  ahould  be  luch  aa  «»"°^"»™7  '";„  „,a,.  gee  Graham  v. 
;er«.n  that  a  full  and  Vr™i,ere'oW?^  of  the  examination  wouW 
Devlin,  13  P.  R.  245.  O?'^"'''  ''1™  t  ,„  '  rp„,e>  of  the  eiamina- 
be  defeated.  If  tlje  -l"""""' "%''"'Xbe  repl  «  of  the  party  under 
tion.  aa  provided  in  aeetion  190  <^)'  «"'!  ™  «^,„  .^ortiTe,  it  would 
examination  ao  equivocal  aa  to  "»''""■  .;"!",  "  Bepnbllc  of  Coatn 
be  the  .ame  ..if  he  h«y''°'^  «g°  TaJawe^in  which  the  peraon 
Rica  V.  Strouaberg.  L.  R.  «  ^h.  D  »^   An    ,„„„rti„n  of  which  it  i. 

1-Stte  r^^vJi7J:^H--••  >•  ->' » "-"'•'-'°'' 

amwcr-  B»  parte  Bradbury.  14  c.  H.  lo. 

'where  a  debtor  did  not.  in  •>'«  ^  ^  Sif  y'' Mm^eTbrSr. 

for  want  of  Inowledje.  he  wa.  "■*"%'°  J"',^' V„  w„V^^  12  P.  R 

full  knowledge  »'  'U  W^'T^  w   N    "»    "»  "^° "°™"  ''  ^'"'"'' 
587;  Stavert  v.  Holderoft,  2  OWN-  1^  ■^«      ^^       g^,,,  o,  „. 
fl  P.  R.  184;  Schneider  v.  Aljnew,  6  P.  K.  *», 
r.  B.  Bl».    See  note,  to  aeetion  IDU. 

_         ^     M  ,»«..«     Trftdit  must  have  been  obtoine<l,  or 
Fraud  or  Breufc  of  *»"*^^"?' ""  „,  „f  fr.ud  or  breach  of 

the  debt  incurred  by  fal«  T,  ,".  "Jt  ^^''J^en"  .«  3V.  C.  L.  J.  lOfl; 
,r„«.  and  -trirt  lei.1  proof  of  it  mu«  be  ^ven.  .   ^^,^^^^^^    ^^  ^   ^ 

Jenkins  v.  Tereday,  L.  R.  7  t .  r.  n™.  ^"  i" 

°-  "^'.-n  ordinary  p.rlance.  v.._  'T^;trn'afrn;'«7Xa.:inyr'im^ 
S'";;.rp«7er.';r'47en?;o1ru'd°"  ^^  narr,.on,  C.J.,  Cr.w 
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ford  V.  Beattie,  30  U.  C.  R.  at  p.  2».    For  definition,  see  Criminal  Code,  l 
I.  404. 

A  "  breacti  of  tniit "  would  be  the  non-payment  of  money  which  the 
defendant  bad  received  for  the  plaintiff  upon  any  express  or  implied 
trust.  An  auctioneer  would  fall  within  this  category:  Crowther  v. 
Elgood,  34  Ch.  D.  691 ;  Criminal  Code,  8.  300. 

As  to  fraudulent  acta  justifying  commitment,  sec  4  U.  C.  L.  J.  12, 
HI ;  0  U.  C.  L.  J.  121 ;  Winks  v.  Holden,  1  C.  L.  J.  100. 

Gift.  DellTCrr  or  Traasfar  of  Any  Propwtj.— The  property 
may  be  either  real  or  personal :  Kidd  v.  O'Connor.  43  U.  C.  R.  103.  A 
conveyance  of  real  estate  is  a  "  gift,  delivery  or  transfer  of  property  " 
within  the  meaning  of  this  sub-section;  and  an  express  wrongful  intent 
need  not  be  shown.  It  Is  sufficient  to  show  that  the  natural  con- 
sequences of  what  was  done  was  to  defraud  creditors :  per  Robb,  Co  J. ; 
Kitchen  v.  Saville.  17  C.  L.  T.  88.  It  was  also  held  in  that  case  that 
this  sub-section  is  intra  vires  of  the  Ontario  Legislature:  lb. 

This  paragraph  of  the  sub-section  also  describes  a  criminal  offence : 
R.  V.  Henry,  21  O,  R.  113 ;  Criminal  Code,  s.  417. 

A  transfer  which  merely  amounted  to  a  preference  would  not  be 
within  this  provision:  May  on  Fraudulent  Conveyances,  100.  And  a 
conveyance  of  property  bj  the  debtor  to  his  wife,  to  whom  he  was  in- 
debted, under  pressure  for  payment  or  security,  is  not  within  this  pro- 
vision, and  the  judge  rescinded  an  order  for  eommittal  made  by  himself 
on  evidence  of  the  indebtedness,  and  of  pressure  having  been  made: 
Kitchen  v.  SaviHe,  17  C.  L.  T.  88. 

An  order  having  been  made  for  committal  on  the  ground  that  the 
defendant  had  made  away  with  his  property,  the  fact  that  the  judge 
refused  to  allow  him  to  make  explanations  as  to  his  dealings  with  money 
lent  and  repaid  to  him  after  judgment  was  not  a  ground  (or  granting 
prohibition :  Re  Reid  v.  Graham  Bros.,  25  O.  R.  573 ;  affirmed  on  appeal, 
2fi  O.  R.  12a 

SBfloloBt  Moans  and  AblUtr  to  Pay.— This  must  mean  with 
reference  to  the  necessities  of  the  debtor  and  his  family.  Equitable 
estate  can  be  looked  at  for  the  purpose  of  determining  if  the  debtor 
has  had  sufficient  means;  Bennett  v.  Powell.  1  Jur.  N.  S.  719. 

The  judge  may  take  into  account  money  derived  from  a  gift.  It  is 
not  necessary  that  the  "  means  and  ability  to  pay  "  should  have  been 
[ierived  from  his  earnings  or  n  fixed  income :  Eig  parte  Koster,  Re  Parke, 
14  Q.  B.  D.  597. 

When  the  debtor  has  means  to  pny  a  part  only  of  the  sum  due,  the 
court  is  not  precluded  from  making  the  order:  Em  parte  Prver.  17 
Q.  B.  D.  718. 

It  has  been  said  that  there  is  no  law  which  compels  a  debtor  to 
work  for  his  creditors  if  he  chooses  to  live  in  idleness,  or  which  pre- 
vents htm  from  giving  away  hla  time  and  services,  or  devoting  them 
towanls  satisfying  one  creditor's  demand:  Baby  v.  Ross.  14  P.  R.  at 
p.  446;  but  under  the  provisions  of  The  Division  Courts  Act.  the  words 
"  ability  to  pay "  cover  the  case  of  a  dishonest  debtor  who  can  by 
working  earn  the  means  to  pny  the  debtor,  but  contumaciously  refuses 
to  do  anything:  Re  Kay  v.  Storry,  8  O.  L.  R.  45;  and  see  Stavert  v. 
Holdcroft,  2  O.  W.  N.  153. 

Where  the  division  court  judge  has  been  judicially  satisfied  with  the 
ability  of  a  debtor  to  pay,  his  conclusion  cannot  be  interfered  with :  Ra 


508 


COMMITTAL  OF  JUIKIMENT  DEBTOB. 

Hyde  T.  C.V.11,  SI  O.  K.  18»:  .ee  IMalle  v.  Vi.».r  13  Ob.  U.  421 : 
Hril.wkln.  T  Bawld,  2  O.  L.  R.  70»;  Be  Kay  v.  Storry,  8  O.  L.  R. 
?5-  iTsmlth  »  ^.mc.  41  N.  8.  R.  28:  tor  ther.  I.  no  .uthorlt,  to 
tv'lerthfiudii'.  aecUlon  In  .  m.tttr  ot  l.w.  ..en  H  erroneou.: 
Re  Morian  v.  Billinn.  ^  O.  W.  N.  138.  ,  v  . 

Where  the  debtor  li.ed  in  food  rtyle  MB  """"'  •'°"!°'';;  Z> 
hU  horiK.  cnrriaies.  etc.,  all  belonfed  to  hla  »«•■•»  ««"  'o'  »'» 
51m?t^w«nc^«hele«,  .«n..d:  Harper  v.  »''^'-^'-^^^^\, 
i,  Sn  n„t  ihi.  was  a  decUion  upon  a  mere  queatlon  of  fact,  and  i» 
'n'otrndln°"on?»,'l.rt:  and  rt.  o««.  <■  •■>2»  J^'/trT  «  5""^ 
.efficient  mean,  or  ability  a.  above  deBned:  Chard  ';  ■':2:f  •^„'^i  ^ 
r  178.  See  al.o  18  C.  L.  J.  390;  ffc  Ro«.  2«  Or.  ^j  ™"™  ^ 
runn.„.han,,  L.  R.  «  =- =»  •  ^^''-JJi^Jlr V'  W?n,™p.tV''rT: 
j3Z"\'^v^t-n.tt^:eS/-ho''ha.'*;':th^^^^^^^  than  hl.  .alary 
„.;  he  rSnmitte.lt  He  U,de  v.  Cavan,  31  O.  R.  180. 

*l«.«tk»  ar  to  X»«t«l»«mt«^Power  ia  «iven  by  aectloni  122. 
„„.e,  *?Tm,"  "  r^o^JSTrt'  payment  of  a  judpnent  by  .natal- 
menti, 

\n»  Judc*  M»»  Ordar,— See  note  to  acctiona  10  and  142. 

nwi..  bak  PartT  to  ^  OomMlttad^An  order  for  committal 
may  T  ma!"  n'n  examination,  nnder  thi.  aection.  without  any 
^.^^lon,  "rdcr  for  payment  baaed  upon  a  prevlou.  eiarrination  and 
SrfauU  therfnnder;  S,e  original  jn.ljment  i.  •  "f  *"'  "^^.'^^'s'; 
meat  for  that  purp<«e.  and  a  reoond  eiamination  ia  "»«  7^"'%-  "' 
HawkinJ  V.  BaLld.  2  O.  L.  R.  704;  B.  Kay  v.  Storry,  8  O.  L.  R.  45. 

If  the  jod«c  ordera  a  party  to  pay  the  money  at  a  fntnre  day.  or 
inde  anlt  to  be  committed,  and  the  part,  apin  make,  default,  be  canno 
K.  committed  without  an  opportunity  of  bein,  heard  "»'"''«•'»"»; 
of  ,uch  default;  Abley  v.  Hale,  10  0.  B.  «2 :  .ee  B^  parte  Klnnln«  4 
O.  r  W;  Klnnin,  V   Buchanan.  S  C.  B.  271;  Baird  v.  Story.  23  I. 

C.  B.  824.  „         J  _, 

Judpnent  for  debt  and  coata  waa  fi.en  ajainat  B..  and  an  order 
made  to  pay  by  inatalmenta.  B.  made  default,  and  a  Judpnent  aum- 
moM  .a.  i"ued.  upon  which  he  waa  examined  and  coinmitte,!  for  .even 
ry.  u"n  tSe  irTnd  that  he  had  the  mean,  of  aatiafyl.;,  the  ]ud,. 
ment  and  refuMd  to  do  ao.  He  wa.  .ubaequently  .ummoned  and  com- 
"ittcd  two  ™  veral  time,  for  forty  da,.,  each  on  the  ume  fronnJ_ 
Held  that  there  «n.  power  to  commit  for  default  of  the  Mme  kind  n» 
.'t?"'  a,  default  i.  com'liitted ;  Be  Boyc .  2  E.  *  B.  ,»21A  warrant  o 
Lnniitment  «tnlin«  that  "  it  appeared  to  the  .atiafaction  of  the  Juitue 
r.     ™  Sefemtalt'had   ohtainrcr«lit  from  the  plaintiff  ""<'"'«»'; 

-£'HSS^^iHirSHS£5 
iz^  i^pTS.'  s  z::^-^  rw^;ra»^J'co^m!i^rL 

*™S;i.  that  defendant  pay  the  debt  at  a  «■.«-  jJ'™,''"J'  »-  ,V  , 
pri«.ne,l  for  thirty  da.v..  wa.  held  bad;  I>ew.  v.  Riley.  11  C.  H.  I.". 
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opportunity  of  belni  L".. "i  "J! .""!'  "■""'■'•tlon,  ho  „„«  i,„ve  an 

•e«lon.  75  .„d  89.  An  ort??°f  iom^.T  '.'  "••  «■  W:  »e  noto.  to 
Ix!  embodied  In  the  oriiinal^rter  .^  I.""""  """Wmtm  c.nnot 

507.  S«  B„,e  203;  Thor~  v  B  'L'^i'  =' o"''^'''  '''"°'"''  *  &  1). 
ford,  L.  R,  7  Q.  B.  471  *""■  ^-  «•  2  H.  L.  220;  R.  v.  Oi- 

huitX^zr'"  raTott^ro^' 'I'h"""""""'  '°  -""»» "■  "«- 

«rre«ed  nor  in,prl,„ne,l  "nd"  iSe  order'"^^^''  ■";'  '''  •""  """ 
ronnty  Court  Rule,.  «plr«l  .  r„r%™  L  5  '.■■•  'i"t'  "■"  '^"f""'' 
for  prohibition  that  a,  „T  arrS?  „^^ J?h  "" '  ""'''•  ">»"  """"o" 
|.l.ee  upon  M,  order  before  u.e.n^™,!™'^?'""".  ''"'   ""  "I"" 

the  defS:,U  In  w"  n,''o,'',rr::o' u"'"'  °  *'••''■•■  "  ""'  •"W  that 
the  poaition  he^'^pTed  JfLThrJ,^';"  '•;  "■""'  '"«  S'"'"""  •" 
position,  and  that  ^n.rquently  .here^T^Tv,  i  C^  °'  ""■  """- 
ment  b,  the  defendant  proeertTnmeoL^.r  *""  ""'''  '""•  P"'" 
non^^^plianee  with  It  o'Z^^^L^'ltr^^^.^TvV^Ct:'^- 

B.  476,  but  thi.  .pplle,  „„"  tothe  fo™»T„    ■■•  '^^  ?•  ''"■'«'■•  ^  "', 

2r.5V■;!^-s.•'"-»"°"""»-''™''--"^^^^^^ 

^  '**•"<']  ,^  ?»■•')•  failing  to  attend  shall  not  be  liablo  tn 

M/rra^'ists-  ""'^^^  *^^  ^""-  ■•»  -«'«"'■>- 

Kuiiimoned,  or  if  the  iiidirmont  .,r^H         ,  ''"™  '*™ 

to  0 '' nl^-Jhe^n'Se^nTnt':  S^'j^",,'"  f  ™  »  ""«™"  -""tter 
»neo.     It  I.  „,.„  diffieult  to Ty  whether  n  iiH  ie'l  " n"'"'  "''"■""™1- 
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bpniioliM  ot  law  it  may  have  a  ipeoial  meanln,.  tt  fcnerally,  aa  u.«J  In 
,.°r  .  or  law?"n,pll«  nothlD,  blame.bl.,  but  mcpoly  that  th.  !»"""  ° 
:  ,1  artta  or  dVlt  the  .iprcion  i.  „.ed  i.  a  free  a,cat  ana  ,b. 
what  ha.  been  done  arlie.  from  the  .pontaneon.  aetlon  o'  J^  «'"•  " 
"monnt.  to  nothing  more  than  thi.,  that  he  '"»»•  »'•',. ''J'^"^"'. 
and  Intenda  to  do  what  be  ia  doing,  and  i»  a  free  nfent .  per  luowen. 
LJ  Ke  Voun,  and  Uareton.  31  Ch.  D.  174  :  Wilaon  '•  Mane,  26  A.  R 
Sw'-   .«  al,o  Squire  ».  Wheeicr,  16  U  T.  93;  C«rpentcr  »^M»on.  12 

^itLfii-ed"^  !-^-?S"  '"H  s^HH 

p.  R.  218;  see  notfs   to  section  101. 

eredi?or?n"r"t'hu!S,-o?Vaf,L-en"nU^^~-wT^^^^^^^ 
creditor.  »°°*'"'  '""  '     .  ^^,„^  ,i,e  JAtor  had  no  menna  beyond 

"irXrt"  Z.e1i  and  flily  a  .canty  .ub.ietc.ee  or  under  other 
eim.m.treM  ot  a  like  character,  neverthelcM  ha.  the  d«M»r  ■"""r"'^ 
un^rSon  100.  and  the  judge  make,  no  onlcr.  it  ..  .ubm.tted  tha  ta 
°"«  di"cret"„,  .ould  be  exerei.ed  In  making  the  ere,l,tor  pay  the 
d,;b",r''for"hi.  trouble  nnd  n..e™lanec  under  thi,  pt^on.  and  also  1.^^^^ 
the  coal.  o(  tbc  proceeding,  under  wH-tion  192  (.)  .  Me  Miner 
''°"°me"«oni.'*".ril  award"  appear  to  leave  the  Judge  no  di»-retion 

tion  lOO   (7). 

..   >         ^v     !.<«.  !•  B«tirf»d.— This  provLlon  would  neera  to 

attendance  we.  not  wiil'ul. 

,  .  ,  193.  '.Vhere  a  judgment  has  been  recovered  in  an  action 
■::SE°'  ,.i,i,h  but  for  Bubseetion  2  of  section  67,  could  not  have  been 
SSp.1  recovered  in  the  Division  Court,  the  judgment  debtor  shall  not 
H'rrr-  ,^  <.„n,mittcd  where  a  judgment  debtor  could  not  have  been 
"U™liy' committed  upon  or  in  respect  of  a  judgment  recovered  ,n  a 
higher  court,  or  upon  or  by  reason  of  an  examination  upon 
.uch  a  judgment.     10  Kdw.  VII.  c.  33,  s.  194. 

B.b.«i«tloB  2  ot  Seotloa  67.— The  provision,  of  the  .ub-wc- 
,i„„  ?5er"d  to"  rmit  action,  to  be  brought  .eparatd,  for  the  pnue,. 
pTand "rr  the  interct  payable  to  the  same  person,  upon  a  mortgage, 
bill    note,  bond  or  other  instrument. 

"rvXe  rcci;e?cTr„'  «,e  Supreme  Court  or  in  the  county  court.     To 
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that  both  were  overdue  ,■  tUat.Z'JJJl'i''''.?'  "■°"  °"  '"""•'■  <■'.. 

abandoo  the  eicM.,  but  mod  for  d  her  fhj  ?'  ?'°  "'"'"''"'  ''W  ■■« 
.1  one,  thu.  ,p||„i„,  i,i,  demand   a,Xl„r?h    "^   """""  "  «■•  '«"«•! 

other  part  of   the  eaua.  of  aetlon        '""'"""  »   ''«'"   '»  »"<■  for  the 

MT.^h'inrSf^Io"!?!*"'  ""''-Thl.  I.  .overned  by  Con.  R 

...ffioS  STe  foVno'.'^rndt'',""„r''Tf'ar  ir"'  ""^  »«  •■"«"  " 
'■"  """'"J-  T  hi,  tranaaclion,  J;  Zi,,  i"''  "''•"'  '»  <"«'»<> 

■■-•l»ot tar  the  «.„e,  or  If  it  an~ar. 7,^^  f '"  »"'«'"«or,  answer, 
■I'b  or  h.,  concealed  or  made  S«v  with  IT''  "°"'  "»"»»  «.«  »uch 
or  defraud  hi,  creditor,  or  an,  of  tirem  th»  '  "."■  '"  °"'"  ">  •W™t 
o  be  committed  to  the  common  „„?/ rt  "  '""'  °"'"  "  i-  *btor 

lie  re.de.,  for  any  tern,  not  e«S„,  '","""•'  "■■  <ii«n«  in  which 
''  ccpia.  ad  •»'.-./«rio»d.«  LyT^^'^»  '"'i''  """'l-';  «r  that  a  writ 
lie  debtor  i.  at  large  upon  bai'  may  Mh  ^  J'"  f"'"'  "■•  '"  ™»e 
to  c|„,e  cu.tody:  and  thrSherilT  Tie  1,.  ".""f  '"'  '""  "-mittal 
with  take  the  debtor  and  comini;  him  IT'"  "'  "'«' »rier, .hall  forth- 
-«  order  allowiw  him  to  .oTut  of  rt„°  ^  7""^''  °°'''  •"  ""-tain, 
■nry  bond  in  that  behalf,  or  u ntU  het  ".1  ''i  ""."""»  ""  ""■"- 
course   of  low.  "'   "'  "  "therwiM  diacharjed  in  due 

Court  *o""„J"  ™°rt1h'S?';r'„'o"L!f/„'?'"'^  *"  '"  tte  Supreme 
the  party  ha,  h.d  raliiclent  meaSJ  S  nW.  ,  r°"""  '"""'■''  ^""•'« 
ritogether  or  by  instalment,  ™be™,,.e;i^L''°''  ""=  ''>•'>'•  "«'" 
fraud  or  breach  of  tr..,t.  Reekie™  ei^ndl,  "'.'  "°'  '""'""M  hy 
an  examination  ha,  been  ,aid"„  rakeTn^  "  "'  '"°''"'  '""'»«''^  !•  ' 
the  Conaolldated  Rule:  Crook,  vsLd  ,n"p"»""°' "'""'■"■'■  »i'l>i" 
■nithful,  the  fact  that  they  do  nora«^f,r,      .il"""'''"  '"■  '""  ""'I 

V.  V.  Wormer.  ,.  v'n^■,^^r,^:iZl'Z2^h\'%.r''" 
t.«o'^.:.n''t"tuLZr„^taVSe«'a,'°reT-  ."'  "'"  -«"  ™« 

"S;^ar;,«/c1;V"M'?-^^^^^^^^^ 

"O'l  <ee  Stavert  v.   Uoldcroft.'z  o'w   N    iS"'  '^"""''  "  ''■  "'   "^''■■ 

^.f^VrLXZt'^^,  'ZZTfnr.-l  "■""-  -'.'^-  '-  re. 
-fu.e.  to  hand  over  to  the  judgment  cr;ditor  Zm  ?1  "■-"'  ""■™"'  "« 
fi'Kny  V.  Atherton,  12  P.  R  VfM      If  ,k  '  ""'  ^""'''  ""nmittnl : 

1-™  d,,po,cd  of.  and  the  proceed.  ,e„t  ,„'  "T"""  °'  •''"  *•«■"•  '<»' 
<-btor  pr„fe„e,  i,„„„„„  ofThle  ^  ch  „™  T*"  """""■  "'"'  '"- 
'■  <"•*'?<'■  McKlnnon  v.  Crowe  n  PR '^^"'l""''  '""""ittal  will 
'"■  called  upon  to  enquire  into  theVamblin,?  •''  "'"■'  *'"""''  ""' 

;■.«--  if  he  haa  made  or  loarL'nrtheVhy":rv;,:  ^^  1,'*"  /? 


£11 


51« 


W«rimne 
I  if  ('(irn- 
tnitment. 


u 


Coniita- 
lj|ei,  etc.) 

to  PXMillM 

witrraiiU. 


WAMUKT  or  COHKITMIMT. 
A.   to   tb«   icopc   «Dd    practice  ,.pon   the   M.minatlon   under  Con. 

194_(n  Where  n"  order  of  commitment  has  been  miJe, 
the  cle;k  Lu  iwue,  under  the  s«l  of  the  court,  «  w.rrant  o 
commitment  in  the  pr«cribed  form  directed  <»  "'« J^"  «  » 
.„y  court  within  the  county,  upon  wh.ch  .h.U  '>?''"''"";;'» 
memorandum  of  the  amount  upon  payment  of  » -h  « /^^^ 
i.  entitled  to  be  discharged  from  custody,  and  the  i.ail.«  may, 
bv  virtuVof  the  warrant,  take  the  party  and  del.ver  h.m  to 
the  k^p^r  of  the  gaol  in 'which  he  ha,  ton  directed  to  be  m,- 

"""("r  All  constables  and  other  peace  officers  within  their  re- 
spective juriBdictions  shall  aid  in  the  execution  of  the  warrant 
and  the  keeper  of  the  gaol  shall  receive  and  ^fV^'J^"^ 
therein  until  discharged  under  the  PJ-ov.^o™  "    t  ■'  A^ 
otherwise,  in  due  course  of  law.     10,  Edw.  VII.  c.  32,  s.  195. 

_    -  -  -  __i#__-* ^ThG  iuilee'B  vmtorscirient  on  the  judg- 

mcnt  summons  was  held  to  be  the  »""  "■J;..^  _  Emilh,  12  P.  K. 
•utaequeot  order  w.s  held  '»  >»  ;^'««f '  =  ""^"^d  213,  tat  this  c.e 
450;  K.  V.  Judae  ot  Brompton  C.  ^■.  ^  »  jl„,^S.,  13  App.  C...  20. 
wns  reverwHl  on  appeal  ■•»  »««••  °\°"°'  'j  '  "I^,' ,„  ,„,„:  and  In  » 
„p„n  it  .ppesrin,  that  *«  '°"?'l  .  mU"  «"ef  by  ie  elerk  wonld 
subsequent  case.  It  ...  held  «'"  '  J?'""^ 'jV.'^n  „'„  .„h«,uentl,  to 
not  be  the  order  and  th.t  the  °!^«  "^f  ^%'''" ^  The  judae  hn. 
it,  pronouncement:  Harris  ^■°^""L,„^°,m  upon  a  .nb«H,uent 
power  to  rescind  or  jsller  the  ""•'%  '"^L,'"''"  ^  g^„,,  17  c.  L.  T. 
nppliMtion;  SKtion  196  .nd  note,      '"'t.o^e.te  'he  order,  but  the 

?X"h.d-nr;:.;er"  ?^iSr,:^t"'S^NS-v,"Coheimer.^l  P.  n. 
214.  but  now  Boe  sortion  106  (-)■ 

_   _  «*_.«♦      The  warrant  of  commitment  wliiiH 

Tr~^br'd.?r^hTh"Jr;TJer7or™mmltment  is  m.de.  nn.l 

to  see  thnt  six  ™'™;'"  .■"°"''''  JXene!  12  C.  B.  23.1.     H  the,  hnv. 

4IV>  •  hut  we  Bl  P«rle  O'Neill.  10  C.  H.  ST. 

^^.  warrant  can  no.   b..   renewed   for  lon^r  than   six   ealendn, 

nionrhs:  ih. 
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niu.t  hiire  ,„d„r,ed  lli^Mn  ih.  .»„.;„r         '  m-  *  l-  »«:  a>i.l  It 

*f«-tlve,  and  ,h«I  the  dcbfor  Sinn,  t,  .  J°"'''.^°''  ""''"''•  »"" 
or  dl.ob«ll,„,o  of  the  „X  L™vB„  n    "    '""'"'  '"'  """P'r""-"! 

uu  order  („r  „,„,mlita|  of  o  Jud™;,,'.  L,  'J'"'"";"'  "•"«  h-l'l  <h«t 
«a.  "prooPM"  In  an  ai  ijthi^  ,i,  *'""^'""•  *'""lt  "f  attpndnnoo 
J»H,  o.  (M.  „„,!  a  wr?.  ofMll  ""Ptwn  to  .wlon  :  of  R.S.O. 

improvldently  iImI     "  "'  *'"'"  '°'''"  «»■  1""l""l  »>  bnvln,  been 

of  ~ran!'itn,P„t"J„«'bnnr^t"'?oTbSiJ  ,*I!m  "?""*»—*  »»rr.nt 
tl.o  prncOTlIn,.  arc  takmTid  I.  no.  .»11^  'i''"  """  ""'"*"  '"  »''i'''i 
"...nty  within  whloh  it  ";  i„„«l  T,^™"!l  ■*.' v'"'  "'"  """"■  "'  ""c 
Hendry,  27  O.  R.  207.  "^  '  "^  '"  ™lidily  there ;  Bo 

-  »"■  "■ ""'  -adT'drri'^L",  fo\s:r/ii,?:.b-^"'to-e:r.:  ?.° 

.hatTr^L*?,*  T^Jj^:""  '"''"J*;  »;;™nt.th,  offloor  .„o„l,l  ^ 
orreat  may  b,  „Lo  a  S„v  Zo  of  1,1  H  "'""'".I  °'  "">  **•  T!>« 
made  on  a  Sunday:"  4  °r  r  "  J  .4  !^"^"  ?  ""'  ""'  """"'  ""'  •"• 
.till  in  forw  in  Canada -B  a  r  idnf '  ^„r"'-  "  •  ■■  ''■  "•  «•  «l""l'  I" 
IW.  o.r.,  K;8  0    11)14    ,;  ^S^'    T-  "•  i""'  "•  '":  f""-  Stat    IT.  C.  o 

If  the  debtoM;  oM;.r"l7ri»,\^i,^'  IT.'"  '^"  '''■  ''■  ™'  »».  322. 
hnilllf  I,  ne,l|„„,  in   "'  '">  "n>""tt«l  for  a  dofinife  time,  and  the 

m.  doubt  b^  l£:  ,ee "T  C    t  T,^"'-  '"'  ""'"  '""  """•"<■"  '""<■' 

l".r.ienlar  to  the  e,ee„fon  "f ""rrantr.""  T''  "'!'  "■"■"■  '"  """ 
ll'^.t  even   when  foreo  i.  neoeLLv  TL  5       ''';""""   '"  "-■'"ted. 

Al.hoort   an   offloer   hnvin,   r™  Jr ,"  tel  ' -e     hi        "■   '"   """''"•'■''■l- 

"■   mny   peaeeahly  eote'  to   arre.t  him       ^   .         "    """'    '"    '"    ""'' 

«  Iieaoeable  entry  into  the  h,L"Jtn„Z'J^  ?".""'  '"""'•''  "'-" 

""y   wa,   aetoillv   there     r^kv    Br?  TtT  SL''"'"'  '■■"•  ''•'' 
-'..  «  Tannt.  240.     ,f  afteV^lior.^J:/";;;,,  ^y  tX""a:i 
i».r.— .TT 
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Mm,  pmvLW  i<  K  f""«  «•''"»  CP  .  ..(extant  ,-n.p.  from 
.houl.1  .Iway.  kf..p  '"V*"  ""J'";,,  „,  pr^.„tlnD.  I»  will  b-  ll«bl. 
cii«<kI,  through  hi.  iwfUien"  or  **■' °'  "^TX  ol.im-  4  I'.  C.  L.  J. 
to  pl«lntl(t:  It  m»i  h.-.  to  thr  »*"'' "^  .hll'l  it  J«i  hi-,  b.  tmiohcl 
B!  (IS.    "Tumn.tltut.«ii«rr.«.the  p.rt»  .houW,  It  'T'"  ,',",„,  Uold 

rhnrrh^vsii^^rri^o^^ir^^^^^^^^ 

It  th-  p.rty  .n.toh  or  t.k.    •» J'""",  j,,™  7" ,„  ™.i  ot  .  oon.t.ble 

wnrr.  rr.l.t.n|,  1.  ra.J..  tho  n^^^^  „vm-ome  r^.l.t.nr'-'hat 

iinol:  but  the  b.lllir  milj  iBwtuuj  U"  lor.  „,,lni  th«  In.tnnt 

,oro,  not  "^''o'  •?'  ",';^i\yy,^;""i,;iS  l„'o.-^tln.  .n 

.rn..t.  the  balHir  m.,  ell  ""J  «■"■'»' I'  °'^«y^,„  j„ri-llctloD. 
.„„,..  oou.t.blr.  and  p..r-o»-''^  «ltWntV^^^^^^  1„    ,2,, 

.111  b-  bouml  to  .1.1  the  '•"'"''  'mitJI^proner  precutlou.  ...1  •«. 
It  wouM  »!.m  th.t  •■''"e."",'*™  ,  !Se  l"  ".e  »«  .  r«uc  b-in, 
with  r..».n»blc  flrmn.M.  h.  U  not  Itabte  lu^^  ^  ^,  ^^^ 

madf.  Whru  .n  .rr"t  I"  ?'"*'J'''  ^X  Imoont  m™tlo»«l  In  the 
broujbt  to  ,.„1.  uul«.  '"*«•  "i^',;,'"'  ?r  .„,»  to  »^lon  IDS. 
warrant,  with  th»  ««t.  ««'»"/~  l^'y  „„  ,!,„  prf^ner  than  is 
No  more  fon^e  or  «•'"''"  "'""''LVSXTlhonld  b,  n...l»  lu  pl.ol"« 
neoe.«>r,  to  prt.Mt  hi.  ««»I»'  ""^""J' ,',,;,!"  ,.oler.  The  bailiff 
the  part.  In  ,aol.  "rhV*"?"'  ''J'"  ^"rfhta  haying  ree,|y»l  th. 
,houW  obtain  a  "■•°»'"''"» '"",■; '^'",?„,J,h.  hand,  ot  th,  b.llllt. 
,.™n.  and  th.  >;;rLru."m,,.t  "ak.  "t«™^^^^  X  clerk  ot  what  he 
A.  in  other  ca.e..  th.  ballll  m.i.t  maae  "  ^  ^  ^,„  „„,„  ,„  ,^i„„ 
ha.  done  umler  the  wfrant .  '/,•  Z^;  : , '  ,  ,i„  validity  ot  a  com- 
191.  0«r.:  S'o"'-^  •  '"J'JiiUege'^h"  deblor  pr«i»n.e  In  tavor  of 
mltment  on  application  to  "'•'O"'*'  "  „  ,,  ^  jlO;  R.  v.  Jopliin. 
liberty  and  diKbarge  bim?    See  Be  Beebe,  J  l .  ».  .=■ 

36  W.  B.  580.  I.   n   *  E   935   It  wa.  held  that  a  .berir. 

I„  Sandon  v.  Jervi..  E.  B.  »  «•  »3»,  «  -"  ^^^^  ^  ^^^^^.^ 

officer,  under  eiecutlon  ot  a  CO.  ";  °J  '"'^^^  y,    ,  p.„.  having  ben 

'"n:r.ror  rn.-r.uL  .h^ .  j- ..  ^j^^ 

ry4.!"Tuiul'.!'Nr-%°:Luri:V.  .  g.  B.  5«,:  Ang,eheart  v 

"Th^ilir.rr-P.n.lble  for  no.  arre-ting:  Durham  .  Hall,  r, 
C.  L.  J.  2»». 

,.„«i ..  w«"*-;:r„"  'SJ'^T'z  cr.rof".r  :i 

davit  .bowing  to  the  "«»f»«'°"  Jh  'money,  pajable  th.reun,ler  havo 
e.«!ution  ot  the  »»""f /"''''"  Ser, he  »me  to  be  renewed  for  ....t 
„„,  been  ...l.lied.  the  jadg.  "•'»  °™';,  J' r'X  34.  The  renc.l  .h." 
more  than  .1.  "•""^•"''"'"J^t^rin  the  margin  of  the  ..rrant- 
IVnfw-edXIuVrorSe^r""'    --'iSar  mTntb.  from  the 


!.!'■" 
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«.  ""w.;w  :;rri»',",r.t'.r.r''  r"",""  •"""«  ••'  »••" 

M<wd  twH„  month.  '  "  ""'"  "'  """"■Hm-m  cannot 

».k.'7i^°nt;j:?;/;zil;„;:;f'  ^jr  :"■:  •?:  -"■"■  •"•■  «■"  <•»» 

«».w.l  in  tb.  pro^ur°Zl  ""  •''°°'''  '°'"  "»  »"""  "'I 

Form  of  Affiilarit  for  rfni.w.l.  No.  kci 

w.,rr.nt  of  <v.n,niltn>,.nt  nn.I^i^o—  ,h  ''°""' , ■»"■'  '>'"'"'  '«  Mm  tl., 
mllMf.  which  will  be  nSdl  ,7!  """'"  "'.'  r°""'  »'  '■'■  '«•  ">"' 
whole  bcln.  cndai«U  In  n^ri'  'if  Tri'  '!""  ''"'«•  ""••  "'«■•  '"'• 
th.  debtor  m.T^„:,„"'^,"';"?*'"'  V"  ">«;«•  ."Wl-n  IW,  „,  tlwt 

prl.o'n"lo^:r°"nThc''.f ';.";;'.'  '."^Mt;  ."'".h"  f"""  ""  "''""'  '" 

iS^'Tnd"V'^\^"rr'•  ""rr  ^"™' '"-^^^ 

nownn  V.  Mcn,;„cll,  n^T.  3  m    B  t  J'"',^™"'-''"'!  "'  «h*  wol: 

»c  ii^crrsTrh'."  LTiT'r  ^?  °'«"' »'  '■■•'"  •" «"  •->»• 


Kl« 


IM.  A  party  may  be  discharged  out  of  custody- 
Co)  By  onler  of  the  Judge,  or 


Wh™ 

debtor  in 
ciiattidy 

(6)  When  he  has  paid  to  the  keeper  of  the  gaol  the^h*.'.^*- 

amount  endorsed  on  the  warrant,  or 
(c)  Upon  the  certificate  of  the  clerit  that  such  amount 

has  been  paid  to  him.    10  Edw.  Vir.  c.  3S,  s.  196. 


J.J  DBBTOH'lt   UI«CII.»IIUi;    UN    PAVMBST. 

by  >h.>  b.llU.  the  nrr.-!  l"  l-l"! :  l'"'"'  >■  HiUU-r,  i  h.  k  H.  Jll- 
b,„  b"  Jclnn  108  (b),  lb.  ..ol,r  m».t  ™«^.  «h«  "°°«f/"^  ^I 

•r,hrr„7,r  :*b.rK;  «.iro.rs  .r>'„X7i£«^.  "»» 

h'm    tbT  d.(.nU...  I.  ...tUM   ■»  hi.  dl«-b.r,.:  K«-tl..n  106  (••). 
of  courw." 

196  — (1)  'l-lic  .linlp'  >""V  'I'"'"''  '"■  ""'■''  ""'  '"!^''''  ''"■ 
pavmcnt.  and  n.akc  any  further  or  other  onler  '"f  "<e  Pay 
!™,ror  the  debt  or  damaged  re<«vered  and  en-t.  for  hw.th.  or 
l,v  instalments,  or  in  any  other  n.anner  that  he  thinks  rea^..n- 

aiile. 

w..  K.ulm<  »  Altn  tfc«  Or««»<-I'o»-"  i«  here  ilvcn  to  tho 

th,.  ..Bier  for  eonimllment  whieh  1.  <l™lt  with  by  .ub-erth,!,  (-). 

(?)  The  .fudge  may  rescind  or  alter  any  order  nf  „.n.mit- 
ment  made  hy  him,  whether  or  not  the  same  has  heen  acted  on. 
in  Kdw.  VII.  c.  32,  ».  197. 

!,!  ru."'.:r  rlithi  nnler'of  commitment  whether  it  h„.  been  „c,e,. 
.tn  nr  not. 

Order  Umd*  »y  Him.— The  outbority  to  rfBcinil  or  niter  tli. 
onler  Is  n.tri.ted  to  the  Jud,e  who  maile  the  onler. 

„>.  .  197  Imprisonment  under  this  Act  shall  not  extinguish  the 
.''■"".'  j,„i„„ent,  I  protect  the  judgment  deh^r  from  hemg  sun,- 
[™,tri'^  moned  anc;v  and  imprisoned  for  any  new  fraud  or  other  defaul 
lloCr     ".„v,,;„„  ,,i„,  li.We  to  1».  imprisoned,  or  deprive  the  jndgmc.l 


Jti<l^  may 

urilt-r  Kiul 
ntkv  ftU*T 
ftmliiiotlify 
th*  i*m**. 


vii'lerinj?  !mn 
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■■'•         '•>«■  IH,  IN. 

Pl«lntir.  ,i,bt.     Il„,  I,  I.  ■«  ^  "  ',  "•"•I'l""!   »   MrLhrtlnn  of  tli. 

«*  Kv.„.  v.  Will.  1  ,•  V ,,."  j" '" ""'  '"•""•I"""  •■'  >w-  .«i.'r 

K.  *  n.  wi ;  .„  „m«  ,„  VSi;!:,  m     """  '""■'  """■■  "'  ""»"••  li 

Pin  na  the  31«t  ,1..f  ,>f  ti„     1  """"K  till'  twplvo  ninntlis  iiimt  .,i 

103.    10  K,i,v,  vir. ,..  !i8  ,  mi    '"  '"""•'" "  "■'""" 


ABS<  ONIIIVO  DEBTOBS. 

nblo  ,n  or  „p„n  „  j,„lRment  of  a  nivisinn  Tonrt,  '""'"■'•»■ 

(«)  Al,«,.,„|,  from  Ontari,,.  leaving  ,«„„„„:  prop,,,,. 
Lablc  to  seizure  und.r  exe,.„tio„  f„r  ,1,,1,  in  „„v 
eoiintv ;  or  • 

(»)  Af-mpt,  to  remove  .ud,  pergonal  pro,H.rtv  o„t  of 
Oi.tario  or  from  one  county  to  another  therein 
with  intent  to  defraud ;  or 

i.c)  Keeps  eoncealeil  to  avoid  service  of  procew, 

'I^'dit,;L1u7„''hiitLT:mT"/''"  r"""™"''" "'  "-««"«"• 

Sw  Kiilpd  (ll-(M. 

for™.  ,„  „„„„,,,.  ^.„   ,„^  „,  „.„^^^_^^  _^^  ^_^^_^^___^__^    ^^  ^ 
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•«  in  AkM«m<Umc  Itabtorfc— The  proceedlnf  under  thl«  and  Iho  tollow- 

Ini  sections  respeotlng  obseonding  debtors  is  summary  in  its  nature  and 
eieeptional  in  its  cliaracter.  Tile  party  taking  it  sliould,  therefore,  be 
held  to  a  strict  exercise  of  the  rifhu  conferred  by  the  statute,  and  the 
due  observance  of  all  its  requirements;  Fletcher  v.  Oalthrop,  6  Q.  B. 
801  •  Royal  Can.  Bank  v.  Matlieson.  t)  C.  L.  J.  11 ;  Kreamer  v.  Glass,  10 
('.   P.  475 ;  R.  V.  Ellis,  6  Q.  B.  DOB, 

Debt  or  Daiaac**  Arlri««  Vpom  OomteMt.— Sec  notea  to 
sectiou  82   (d),  ante. 

The  provisions  of  this  section  are  not  confined  to  lijaiiloled  damages 
but  apply  as  well  to  claims  of  an  unllQuidatBl  character,  provided  they 
arise  in  the  manner  pointed  out  by  the  statute.  A  claim  in  trespass  or 
trover  or  for  any  other  actionahle  wrong  would  not  be  within  this  section, 
rroceedings  could  he  taken  on  a  judgment,  no  matter  for  what  cause 
obtained.  A  claim  for  damages  in  any  action  when  reduced  to  judg- 
ment, would  become  a  "debt"  under  this  clause;  see  Jones  v.  Thompson, 
E  b!  *  E.  83;  Dresser  v.  Johns,  8  C.  B.  N.  S.  42* ;  Wilson  v.  Campbell, 
15  P.  R.  254,  '208. 

Hot  Lua  Tll««  »4.— The  words  "not  exceeding  $100,"  in  the 
former  Act  are  now  omitte.1  and  the  amount  is  governed  by  «•"•»•" 
limiting  the  jurisdiction  of  the  division  courts,  vil. ;  by  section  82  (c)  to 
$100,  on  a  claim  for  debt,  account  or  breach  of  covenant  or  money  de- 
mand ■  by  section  82  (d),  (i),  (11)  to  $200,  where  the  anioont  of  the 
S"lm  is  nscertaine.1  by  the  signature  of  the  defendant  or  of  the  pcr«in 
whom  ns  executor  or  administrator  he  represents,  or  the  claim  is  for 
the  balance  of  an  amount  not  exceeding  $200,  so  ascertained:  and  by 
section  82  (d),  (ill),  for  the  balance  of  an  amount  not  cj^'"!! 
$400,  so  ascertained  and  the  plaintiff  abandons  the  excess  over  r200. 

The  hist  clause  of  section  82   <d)    provide,  that  "the  jurisdiction 

conferred  by  this  clause  shall  apply  to  claims  and  proceedings  against  an 

absconding  debtor."  ,    .   »  r 

Interest,  whether  payable  by  contract  or  as  ''"""%,'■,  ""'"l^f'" 

determining  the  jurisdiction  of  the  court  under  section  62   (d),  but  not 

under  ffif'')-    '"  "«  '°™"  "'•'"  °'  '""  "■"  ""    ' 
permitted,  in  the  latter  it  is  not, 

Wbo  Is  am  AbsaoBdl>c  Dekior.— To  abscond  is  to  depart  to 
defraud    creditors  or  avoid  service   of  process. 

A  debtor  could  "abscond"  from  this  province  to  Quebec,  or  any 
other  province  of  the  Dominion,  within  this  section. 

One  who  might  be  in  Ontario  on  a  tem,K>rary  sojourn  could  not  be 
said  to  be  absconding  "from  this  prnvincc."  on  "•'"™°« -V  "  im : 
McPhadden  v.  Bacon,  0  C.  L.  J.  Z!8;  Clement  v.  Kirby,  '  P-  «•  1^\ 
Rice  V.Fletcher,  13  P.R.4«;  see  also  B»  !>»••■« 'i°"'""' ™  ""i'"T^ 
11  Oh  D  "08  ■  Butler  v.  Bo«;nfeldt,  8  P.  B.  170;  Scanc  v.  Colfey,  1.. 
P  R  il'  fflA.R  MO;  Pbairv.Phair,inP.R.R7.  Where  a  foreigner  i. 
in  Englaid  for  a  merely  temporary  purpose,  and  is  prepann.  to  return 
bora...  there  is  no  presumption  (as  there  might  he  in  the  =a.e  "f  « 
Somiriled  Englishman  going  abroad)  that  he  >'  '"'"''l^^^'^  f, 
intention  of  avoiding  the  payment  of  a  debt:  E.  P'"'''  "''«'''^,'  ;' 
<l„Herr«  11  Ch  D.  208.  The  Master  of  the  Rolls,  at  page  301.  in 
Sieakinrot  ...  Act  n%onie  respect,  similar  in  it.  provisions  to  our,, 
Sy"    °The  A«  is  aimed  at  ab«Slo,  debtors.    A  man  who  ««■«"»> 

E  precess  of  the  Court  of  Bankruptcy  ha.  b«n  abused,  by  which   I 
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moM  that  it  ba.  b«n  knowingly  „k<1  for  an  improper  purpo«,  con-  Sac  in 
trarj-  to  the  plain  meanini  of  the  AM  and  the  juatiee  of  the  omi" 
^Lo^^i^"'  "}"  "?°'™'»  ■  *t>t  In  the  United  Statea.  hia  ordinar, 
™,?„.^  1„^m'  ■"''  ",  '°  ""  ""  "'  "«""'■'«  there  after  a  vi.lt  to  hia 
n„?.  ?  .i  ™"°'"''  ™"  °»'  •«  ""»ted  on  a  charge  of  leaving 
?l.  viJ*  'o""  '°  ''''"°''  "■  ""fltota:  Smith  v.  sSth,  0  P  K. 
domicile  of  a  permn  ma,  he  or  to  what  country  he  i.  bound  by  allegiance 
^ntrJU^^ri."  "i'f °'J'  ■"■  ""°"  "•  "■»  ■>'»""«  "-l  ""We  ■■•"an" 
(Tch??Jl'  '  'f'  •■""'  ':  ""''  "'•  """•"!'  <"■«  1".  In  elect,  alx,°t 
IT,'  "'^™.'»  <°  ■  '»"'»"  eountry.even  if  that  country  be  hi. 
place  of  domicile)  with  intention  to  defraud  hia  creditor.,  he  ia. object 
liua7V;.°S  "Jl^"'!"" ,*"»••  in  thi.  province:  Kemterman  v.  Mc 
Ullan,  10  P.  K.  122;  tet  alio  Lamond  v.  EilTe,  3  Q.  B.  D.  010. 

A  defendant  cannot  rely  on  a  change  of  rcaidence  to  a  foreign  conntrr 
!;  ?J!  m™°1  *i  '■»«'"'•'■•"  to  which  be  wn.  auhject  -n  thU  province 
at  the  time  he  incurred  the  debt  upon  which  the  action  i.  brought,  when 
that  change  of  reaidence  ha.  been  effected  by  a  fraudulent  flight  to  avoid 
arrest:  Keraterman  v.  McLil'an,  10  P.  R.  122. 

An  intention  to  be  tem;.  .-orily  abaent  on  a  trip  to  Europe  doe.  not 
juetify  an  arrest,  nor  could  it  be  said  in  .iich  caae  that  a  man  "ab- 
aconds;"  Shaw  V.  McKentie,  6  S.  C.  R.  1S1 

The  person  must  have  "  personal  prop,  rty  liable  to  seisure  under 
eiecotion     before  he  is  an  "  absconding  debtor."  within  this  section. 

o  i^T  'i)lS™^.°A"  J".T'^  '"  ""'  .nfflcient;  Higgins  v.  Brady.  10  V. 
C.  L.  J.  268:  Walieaeld  v.  Bruce.  5  P.  R.  77. 

There  cannot  be  a  judgment  against  an  absconding  debtor  where 
there  ha.  been  no  property  attached,  eicept  upon  proper  aervice  of  the 
mimmons:  per  Draper.  C.J..  In  Offay  v.  Oifay.  3B  f  C  R  n  Ml  ■ 
Robertson  v.  Coulton,  0  P.  B.  16.  r.   i"  i  .  < .  k.  p.  .im . 

.1.  J'.''<««^'n«s  cannot  be  taken  against  an  absconding  debtor  under 
the  Absconding  Ikbtors  Act.  until  after  the  maturitv  of  the  debt:  Kyle 
v.  Barnes.  10  P.  R  20.  It  la  submitted  that  the  same  principle  U 
applicable  to  proceedings  under  this  Act. 

Panomsl  Propartr  U.M.  to  ■•taiup..— Formerly  the  general 
iniprcMion  Mem,  to  have  been  that  there  was  no  eiemption  of  any  part 
of  the  goods  of  an  absconding  debtor :  see  B.  v.  Davidson.  21  tl  C  H  41 
H  hi  """JJI  ■?*  "^'"^^i'n  Act.  B.S.O.  1014.  e.  80.  s.  3  aal"' the 
debtors  goods  there  mentioned  are  elpressly  exempted  Irom  seizure  under 
attachment.  Under  The  Absconding  Debtor's  Act.  R.S.O.  1914  c  82 
«.  S.  all  the  property  of  an  absconding  debtor  liable  to  seisure  under 
^ecution  may  be  attached  in  the  same  manner  as  It  might  be  seized 
under  eiecution.  notes  to  motion.  173.  174. 

^J**""**  *•  ■•»•»•.— The  mere  inlniHoa  of  removing  personal 

property  would  not  be  sufficient.  The  atlea.pl  to  remove  or  removal  itself 
»„  i7i''".1,  •  ■''■'"»'■'  P«t»»nal  property,  with  intent  to  defraud, 
vould  joatlfy  an  attachment  under  this  section  upon  which  all  the 
IH^inal  estate  and  elfocta  of  the  absconding  debtor  would  be  subject  to 
IZ'^^." a^  ■'"t."'  ',"  "'™""'7  to  secure  the  sum  mentioned  In  the 
« arrant:  Sharp  v.  Matthews.  B  P.  R.  10;  Hood  v.  Cronkite.  29  U  C  R 
!I8;  R.  V.  Collin..  L.  4  C.  471;  R.  v.  .lohnson.  .14  L.  J.  M  C  24  • 'fii 
parte  Coatea,  Be  Skelton.  5  Ch.   D.  970:  fl  L.  0.   Q.  17. 

Kaapa  Ooaaaalad — This  must  in  every  case  be  a  queation  of  fact 
and  proper  inquiries  slionhl  be  made  before  making  the  nflidavit     The 
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.^  ,„  interne  m„.t  be  that  11.0  concealment  is  for  the  P"'P"«/.  "'"'^'o? 
the  iK-rvice  of  procw..  It  the  fact,  .how  any  other  object  or  Intention, 
!he  affld^it  ciuW  not  properly  b.  made.  A  perKin  m.,ht  ta  .nid  to 
b.  kLoiM  coSJSated  if  he  .Gained  in  hi.  own  houM.  and  at  hi.  requwt 
S.p^e°n'ce"Swa.  denied  by  hi.  «:vant.  or  »«■•"■•  »-''^n"»ere. 
he  knowing  the  object  of  a  procc»-.erver  refa.ed  him  admimiion. 

"  Toncenlmcnt  bv  a  debtor  to  avoid  the  aervice  of  .ummon.     wn. 

t'  S.;r  rr:r»^«.3SS 

S^Vi-orrri're'  '^^l^r^ 7'.^^^ '^i  ^^^ 
\  Salter,  1  Duv.  345;  kc  alw  Frey  y.  Aultman,  30  Kan...,  182  1S4. 
■      Leaving  a  place,  and  rcneatin,  that  taU.  i"f"'™"'!°°  "i  •■"  '"°"- 
menu  be  given,  i.  concealment :  North  v.  McDonald.  1  BlM.  59. 

Tk.  Olrfltor.— The  word  -creditor"  mu.t  be  read  in  oonn^tlon 

-£Sn:r.''tUned^7'^^^^^^^^^^^^ 
merely. 

*MJ.«««  h«  AK«mt  or  ••rramt.— Form  19.  ThR  affidavit  may 
be  „;Jd?^o*ewhf  ?"*«;%«  or  implied  authority  to  make  it  The 
worT".ervanf  cannot  be  held  to  apply  to  every  servant,  domeatic  or 
ottarwi«  bnt  to  one  who,  from  the  nature  of  bi.  employment,  would  in 
Ji!:  way  have  an  e,pre«  or  implied  authority  to  protect  the  intere-t,  of 
hi.  master:  seeR.  v.  Cumming..  4U.  C.  L.  J.  IW. 

•■An  important  branch  of  the  dutie.  of  clerk,  is  P™!"^"; '?°"X 
for  and  suing  out  »orro»t.  o/  oitnokment.  It  i.  prMumed  that  clerk, 
will  tea  JplW  to.  except  in  case  of  pressing  emergency.  ">«"'' "'^^ 
indl.pen.able  to  resort  to  justices  of  the  peace;  Indeed,  ■"•»f°""' ™1^ 
nnrties  have  no  guarantee  for  the  regularity  of  the  proceeding  unleM 
?hey  eraX  •"  "»«■'  in.trocte,l  in  and  familiar  with  the  "Ou.rement. 
^iLTand  a.  magistrate,  seldom  tmnble  '/''-«';™  »'t"."Si'ia"H  S 
nnd  are  not  entitled  to  make  any  charge  for  dl»wing  the  affidavit  an.l 
,rfn,  out  the  nttacbment,  it  is  not  probable  their  «!rvice.  will  be  sought 
Zvewhe4  the  defendant's  property  would  be  lost  unles.  Instant  ac  .on 
™„s  takeT  and  the  clerVs  office  happen,  to  be  at  "  .-'■"""P'-  J„Vfm 
M  se  .e  a  party's  property  on  the  plaintirs  alBdavit,  or  his  «™t..  un^ 
'suppo«e3  C  ote  tesUmony  of  the  *"»»/"«';<-•, ^'taSr"'  abus  ° 
rnTiln'J'rl-prrrSeS-re  r-illelUljinS  ^-^^ 

S^i^r?^t\:m5i.^l^s^ow?J?x'f ^^  Tf^ 

of  the  amount  due  to  the  •"acbin,  creditoj  the  cause  an^lsnbje«o 
,„ch  indebtedness  i.  properly  .et  forth  «'f"^'"« '°J °'?^ .  An-hibnM 

SubiTy'\rrn:wfSe^.%tt'y.°i=Tak3"jw 

^;;Son^  ofV^intent  and  des^n   of  -  -^^  ^i«  -..fZ?  C 

-Fl^r^v7ii^^;s'^---l?s;;fn£^ 
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rc»uloritr  in    the  «fBd.»li    ,„2f  „,^i'  <lefend.nt  could  w.lv,  „„  i,. 
proceeding  were  not  51^  Z™  »n  °'^""°°    '°   »""»  """  ">e 

Borrow  v  Caprcol   2  l?C  L  ?^?ln   'a  "'2:'^°"?  ^  """"ido"'  motive: 

.ffldavit:  Cnndle  V  Se/mour  1  q'b  4J   r™'  ""!  ™»«'  ^""»"  any 

^nJsre"^?,rit^f^tr^^'??'^-""^^^^ 

If  made  after  guit  commenced  the  iPn™    /io\  -^      .     ^-  ''■  •^^■ 

and  cause  are  to  be  inwrtrf    The  »ffiS  *     '.  P'™""*'  that  the  court 

If  (be  ZZ.r     '""^-    ™«  alBdavit  muat  comply  with  Rule,  42-50. 

Lean  v.  Itradley.  2  S   f   R   r-q^.  j^  „;,•:■       *    jl'  ^y-  ^-  ^-  "14;  Mc- 
other  ca«,  ^A     See'^al^  Se,'"o"Sr77.  """''"'  "•  '"'™°°-'  """ 

i™oe^I^"^^o•^teS^o'n'^G^*„•~?''"  •■"•<  '^'"'  ••"™°«  "■»»■  •« 

lion  200'^  AccordTnit  ,r'h°„S;eV;™%°7'  .°h*"'  ™  °'  ""  >«"«'^  ««- 
with  the  «al  of  the  ™„°r,',  if  ta,Si?™heLA     TheTu'd^T  ^  T'"^, 

Xir/7heror.°ryta,!° ""  '^'  "™*'^  -5ri:^.?t°hVr;^„i 

i.»ue.l :  Section  208.  '*  ""  """"nt  of  attnchmcnt 

n-aintiff  could  not  "ftetLrdV'C  ;l';tX"r;Tfi,„t''tbe,;'l°'  •"" 

«So^.r,^:;k^2oVLV,"n.''"*""^^^^^^^^^ 
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M.  900.  w>th  the  popcn  If  nothlni  ha.  b«n  .ei.ed  under  ti.  attachmtnt,  the 
plalntiB  cMonl,  prooe«l  a.  in  an  orUlnar,  '"'■.0"l\°'"i  ?? 
?'  C.  R.  364.  Sometime,  a  ju<l«ment  is  attempted  to  be  obtained  by 
attachment  In  diarefard  o(  this  rule. 

Where  a  warrant  ia  iMucd  by  a  judie  or  Juatice  o(  the  P»«.  '»« 
a«darit  mu.tr?orthwitb  tranamitted  to  the  clerk  o(  the  court  within 
who.edivl.ion  the  aJSdavltwaa  taken:  aection  20O. 

H  an  attachment  i.  maliciooaly  i..ued  and  without  "««'°"W«  "J^ 

V.  Hinil.,  3  O.  B.  384.396.  . 

If  there  ahould  be   reawnobl.  and  probable  cause  for  l»»in«   an 

trcBpasser. 

When  200.  The  amdavit  in  the  next  preceding  section  mentioned 

?T"'  r  .nay  te  taken  hetore  a  Judge  or  a  J  urtice  of  the  Peace  and  »p..n 
KK.  „,e  ,an,e  heing  filed  with  him.  he  may  i.»ne  a  warrant  under  h.» 
'""■■^  hand  and  Beal  in  the  form  mentioned  iV''' "f  ^jrl^cW,; 
tion,  and  he  shall  forthwith  transit  the  affidavit  to  the  clerk 
of  the  court  within  whose  division  the  same  was  taken,  to  be  by 
hin,  filed.     10  Edw.  VII.  c.  32,    .  -JM. 

manutrate,  or  to  the  """"""/.       '„,„..  and  the  clerk',  office  i« 
division,  are  .0  .mall  throujhout  the  """'"    °,°"  ,^    „„^  „,  „„  „,l. 

r^:f^air';;^f:;rf^rz2^3-.-«-y, 

juitice. 


may  iwiie 
attach- 
ineiiU,  eto. 


BAILIFFS   DUTIES    UNDER   ATTACHMENT.  52:1 

AMdKTlt  to  b*  niad.— In  Moore  v.  OWIey,  32  U.  C.  R.  233.  it  »«.  801. 
wai  held,  in  an  action  against  a  jiiHtira  of  the  peace  for  trcspaiw  in 
inuinc  a  warrant  of  attachrapnt,  that  tl»e  tranaroiaaion  of  the  affidavit 
to  the  D.  C.  dcrlt  waa  not  a  neceaaary  conditioo  of  hip  hnvinc  juria- 
dtctioD. 

201.  Upon  receipt  of  a  warrant  by  the  bailiflf  or  constable,  B»iiiif  ..r 
and  upon  being  paid  liis  lawful  fees,  including  tlie  fees  forJ^"^^^'« 
appraisement,   he   shall   forthwith   execute  the  warrant,   and  »nfi  ni»k8 
make  a  true  inventory  of  all  the  estate  and  effects  which  he'""*'"*"*^" 
seizes  and  takes  by  virtue  thereof,  and  shall,  within  twenty-four 
hours  after  seizure,  call  to  his  aid  two  freeholders,  who,  beins 
first  sworn  by  him  to  appraise  the  estate  and  effects  seized, 
shall  then  appraise  the  same,  and  the  bailiff  or  constable  shall 
forthwith  return  the  inventory  attached  to  the  appraisement 
to  the  clerk.     H)  Edw.  VII.  c.  32,  s.  202. 

i-.i.i*^^****  ***"  *"••■  "'  Appraitament— The  lawful  fees  of  the 
bailiff  including  fees  of  apprftiaement.  muBt  be  paid  to  the  bailiff  or 
eonatable  before  execution  of  the  warrant.  It  is  hia  option  to  exact 
them,  hut  if  he  waive*  prepayment  be  would  be  bound  to  execute  the 
warrant  and  be  na  reaponaible  as  if  he  had  exacted  prepayment  of  his  fees. 
Sec  Bcctioii  47  and  Tariff  of  Fees,  poxt,  for  ftvs  of  npprniflrPH. 

Forthwltlt  Exaeat*  the  Warraat— Enquiry  should  be  made  by 
the  bailiff  as  to  the  property  intended  to  be  seised,  and.  if  perishable,  it 
will  be  proper  for  him  to  require  security  under  section  ::12:  but  fenernlly, 
on  receipt  of  a  warrant  directed  to  him.  the  bailiff  is  forthwith  to  execute 
the  same:  that  is  to  any.  he  is  to  procewl  with  all  dilicence  to  seiise 
iuch  personal  property  of  the  debtor  aa  may  be  tnlien  under  the  ordinary 
writ  of  execution  (aa  to  which,  and  the  property  exempt  from  seizure. 
Hee  notes  to  section  17.1.  ante),  or  a  sufficient  portion  thereof  to 
iccurc  the  sum  mcntione<l  in  the  warrant,  with  costs.  A  difficulty 
may  occur  with  respect  to  other  cre«litor8  coming  in  afterwanls.  and  it 
is  not  easy  to  lay  down  any  rule  as  to  the  amount  of  property  the 
bailiff  should  attach.  If  he  has  knowMge  of  any  other  creditors  coming 
in,  it  would  seem  proper  to  seize  enough  to  cover  the  claims  of  all :  but 
in  any  case  let  the  bailiff  talte  ample  property  to  cover,  at  a  forced  sale, 
the  debt  and  coslb  in  the  ease  in  which  he  acts.  It  may  he  that  an  en- 
largetl  meaning  ought,  in  construction,  to  bi-  given  the  word  secure  as 
used  in  BectioD  IIW;  but  the  piiint  opens  sevrrnl  nice  questions,  which 
have  not  yet  received  judicial  elucidation.  The  constable  or  the  bailiff 
(with  the  lattor's  sureties)  would  be  liable  for  an  excessive  seizure:  see 
Piggott  V.  BirtlcB,  1  M.  &  W.  44ft.  Having  seizerl,  the  bailiff's  first  duty 
i»  to  make  an  inventory  of  the  property.  For  form  of  inventorv  see 
Form  85  (1). 

The  inventory  made,  tlic  bailiff  within  twenty-four  hours  therafter, 
mils  to  his  aid  two  freeholders,  and  swears  them  to  appraise  the  property 
seized :  1  r.  r.  U  J.  22.  The  Form  of  oath  No.  84.  A  memoran.lum 
thereof  should  be  then  endonieil  on  the  inventory.  Form  84   (1). 

The  freeholders  then  examine  the  property  iis  [minted  out  to  them 
I'v  the  bailiff,  and  hnvlnfi  vnlunl  the  same,  tlieir  nppniisement  should  be 
'  ii'i.ipsed  on  ttie  inventory :  1  V.  C.  L.  ,1.  22.    The  form  of  this  endorse- 
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^  „.„,  will  bo  found  ..  Form  85     Tb.  .ppr.l«™  ™"«  -^^  »<-™^  ^'^ 

909-Ml.  tLoy  make  the  "PP"'"-^""  ''"y, .'.  taUi'n  .hould  .ell  withont  .« 

„t  Oath  of  Appratar..  No.  84.      If  <  «  Jf"^"  ^"°,°  ,^,  „,„  w„„|,l  not 

LS.\«^Uriir.*tU:^^"-r';'AL«^'.  v!"--".  Bull.  N. 
p.  81. 

^orStaS.mttt"^^U'':hS  b""w°.«.f  or  a  i»,t.c.  of  the  peaee: 
Bee  section  200. 

A  tenant  for  year,  of  land  would  not  .ullice. 
P  _,  208   In  an  action  commenced  by  attachment  the  P^eedi^ 

'^'y  mafte  conducted  to  judgment  and  execution  m  the  ^urt 
tS:.  o"  the  division  within  which  the  warrant  i.»«ed.  10  Edw. 
.Mne         Yji  J  33  s.  203. 

court.  » ii.  ^         > 

i":"^r:;faii;rrvKeL\nur"b-?«  -r^e- «""  <»• 

to  the  .ame  eitent  a.  the  debtor  might  do.  Bu.e  iu. 

thU  .ection  In  """-f  ■'»»'' ..t^ta  ^'k.n  "  and  the  warrant  of  at- 

...^  203   Where  proceedings  have  hcen  commenced  before  the 

r^.   ,,Soi  a?attachment  they  may  be  continued  to  jnclg-n'  »nd 
w,r...   eZtion  in  the  court  in  which  the  proceedings  were  commence,!. 

t«hment.    j^  pj^.    yj^    ^    39^  j.  204. 

B«..U.«.-V.-hen    .overal   judiment.    are    recmered    ngain.t    an 
.b«o^"?«ror.  out  one  execution  „«d  be  .«ued=  Bule  «. 

201   The  propertv  attached  upon  a  warrant  of  attachment 
S3    shaiT^'  lUbL  to  B^zure  and  sale  under  the  e-™t^n  to  be  ,s«uc 

^Ku^der  upon  the  judgment,  and  if  '^^^.^^'apTlXtt    ^ron 
e«eeution.  ,      ^^^„  ,„id,  thc  proceeds  thereof  shall  be  appuea  in  Baii» 

ol  the  judgment.     10  Edw.  VII.  c.  32.  s.  20.5. 

Th.  Pr.,.rtT  Att«fc.*.-A.  to  «.i.ure  and  .ale  of  property  on 

rrpcution.  see  Kpctions  1T3  ft  Mq. 


SALE   OF   I'KOPERTY.  gg") 

Replevin  is  not  Ljaintainable  by  the  debtor  aBninit  wlioQi  the  attarh-  8«e.  aos 
nient  iwucs:  The  Replevin  Act.  R.8.0.  1014,  c.  00,  ■.  4 ;  anil  »ee  notes 
ante.  But  it  is  maintainable  by  a  third  party:  Arnold  v.  Illfclns,  11 
IJ.  C.  R.  101 :  the  action  would,  however,  be  stayed  upon  the  issue  of  nn 
interpleader  summons  under  section  215:  Caron  v.  Oraham,  18  U.  C. 
R.  31B.     See  also  notes  to  section  62,  sub-section  (4),  ante. 

AppUml  1m  Satlafaetlem  of  tk*  Jwdcmamt.— This  section  pro- 
vides for  two  classes  of  caseo:  (1)  If  there  is  judgment  in  the  case,  tlio 
party  in  m'hose  fnvor  it  is,  may  have  the  property  selxcd  and  sold  »n<ler 
execution.  (2)  If  the  goods  are  perishable,  and  have  been  sold,  the 
proceeds  of  them  shall  be  appliwl  in  satisfaction  of  the  judgment. 

lta«e««o».— This  provision  is  varieil  by  Rule  04.  which  provides 
that  wliere  several  judgments  have  been  recovered  against  an  absconding 
debtor  it  shall  not  be  necessary  to  issue  execution  ui>on  each  sueli  judg- 
ment :  but  one  execution  against  the  property  seized  upon  the  attachment 
shall  issue  for  the  sale  thereof  to  satisfy  the  judnments  of  those  creditors, 
and  so  much  of  such  property  as  shall  be  suffirient  to  snttHfy  the  snid 
judgments  and  costs,  may  be  sold  thereunder,  or  if  the  property  has 
been  prex-iously  sold  as  perishable,  enough  of  the  proceeds  miiy  be  opplied 
by  the  clerk  to  satisfy  such  judgments  and  costs,  witliout  execution. 
Rut  one  execution  should,  therefore,  be  issued  and  all  judgment  crwlitors 
will  be  entitled  to  share.  Notice  of  the  attachment  in  each  case  must 
he  given  within  one  month  after  the  issue  of  tlie  first  nttochment,  to  the 
clerk  of  the  court  out  of  which  the  first  attachment  issued  or  in  which 
it  was  made  returnable:  see  section  207. 

As  to  sale  of  perishable  property  see  sections  211  and  ?.V2,  and 
notes   there. 


205.  A  plaintiflE  sliall  not  divide  a  cause  oE  action  into  two  piHi„tiff 
or  more  actions  for  the  purpose  of  bringing  the  same  within  the  "^f '"  **'" 
provisions  of  the  next  six  preceding  sections,  but  a  plaintiff  of  action, 
having  a  cause  of  action  for  which,  but  for  the  amount  of  the 
claim,  an  attachment  might  be  issued,  may  abandon  the  excess, 
and  the  judgment  shall  be  a  full  discharge  of  all  demands  in 
respect  of  the  cause  of  action,  and  the  entry  of  judgment  shall 
l»e  made  accordingly.     10  PMw.  VTI.  c.  'Vi,  s.  'ioa. 

PUiaUff  Shall  not  IMWde  m,  Oftnae  of  Action.— As  to  divi<l- 
ing  cause  of  action  into  two  or  more  aetinnR  for  the  purpose  of  bringing 
the  same  in  the  division  court,  see  section  87  and  notes. 

The  fart  that  tliere  lias  been  n  splitting  of  demandH  must  be  taken 
ndvantaue  of  by  the  defence  in  the  first  action  :  Public  School  Trustees 
of  Nottawasaga  v.  Township  of  Nottnwnsaga.  l.T  A.  R.  ,tlO. 

Mmj  AbaadoB  the  Eseon. — Where  the  excess  is  abandoned,  it 
iimut  be  done  in  the  first  instance  on  the  claim:  Re  lligginbotham  v. 
Moore,  21  U.  C.  U.  .120:  lie  McKeuzie  v.  Ryan,  ti  P.  R.  82,1.  But  where 
siieh  has  not  been  done  the  judge  may  permit  the  plaintiff  to  amend  his 
nlnim  before  or  at  the  trial,  upon  such  terms  as  he  thinks  fit :  see  notes 
•intc  "Amendment,"  and  notes  to  section  07.  But  the  judge  cannot  be 
Kinipelled  by  mftntiamun  to  exercise  his  discretifin  to  permit  amendment: 
Re  White  V.  Oalbrnith.  12  P.  R.  .'.l.t. 
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proof. 
1  206    Subject  to  the  provisions  of  The  Ab,amding  Ihhior, 

ilS.-    ^,,   where  the-  .re  Jeral  attachment,  .g-in.t  a  party,    ho 
S.       proceed,  of  the  property  attached  shall  not  be  pa.d  over  to 
»     ».  .  attachinir  creditors  according  to  priority,  hut  shall  lie  ratiahlv 
^^.*"-  d  stribu^d  among  such  of  them  as  obtain  judgment  .g.nst  the 

debtor,  in  proportion  to  the  amounts  actually  due  upon  their 

Judgments;  and  no  distribution  shall  take  place  unt.l    m  tt 
ipinion  of  the  Judge,  reasonable  time  has  b«;"  «ll'«'»-»  to  t^; 

creditors  to  proceed  to  judgment.     10  Edw.  ^  H.  c.  32,  a.  207. 

irane  one  eleciitlon  upon  which  "»  Pf"'*"!'  "»^     ^^  la<lfment«  mny 

F.n  of  PUm  of  DtatHbmtlo-  amonist  several  attachln, 
erfdltom :  Form  18. 

WHEN  DIVISION  COURT  ATTACHMENT   SUPEB8EDED. 

The  Absconding  Debtor,  Act.  R.S.O.  1914,  e.  82,  contains 
the  following  provision: 

10_(1)  Where  the  sheriff  finds  any  pmocrty,  or  the  pro- 
ceeds of  an  V  property  which  has  been  sold  as  perishable  belong^ 
^/  „  he  ilefendant  in  the  custody  of  a  constable  or  of  a  bailiff 
„r  cle  k  of  a  division  court  under  a  warrant  of  attachment  issued 
7r  finds  money  paid  into  court  under  a  garnishee  summons  under 
nTDiZhJ Courts  >.H,  the  sheriff  shall  demand  and  te  en- 
t"led  toTe^ive  he  same  from  the  constable.  baili«  -  f  "k  .hn. 
,  on  lernanrand  notice  of  the  order  of  attachment  shall  or  hw.th 
delh^the  same  to  the  sheriff,  under  the  penalty  '^^^ 

double  the  value  thereof,  to  be  ^«<>-f  ,  "l^;  *^J  "''^iti t 
costs  of  suit,  and  to  be  by  him  accounted  for  after  dert-ct m 
M  fown  cos;,  as  part  of  the  property  of  «-  -J^  »^;^;  ^^ 
the  creditor  who  has  sued  out  the  warrant  of  attachment  ..r 


FrocAed- 
ingd  if 
■heriff 
flndB  pro- 
perty in 
tho  hftndn 
of  %  b»iliff 
or  clerk  of 
%  diviaion 
court. 

R«v.  But. 
0.  tm. 


RiffhU  «r 

ctrtirt  ere- 
liter. 

R^v.  Sut . 
c.  HI. 

r.*t-  ..f 

Iwilitf  Lf 

CotlHtKhlt'. 


WIIKS    DIVISION    COIIIT    ATTACHMK.NT    glPF.ilSEIHin. 

taken  the  gami.l.oe  proee*,lin«.  in  tlio  .livi,i.,„  „,urt  mav  pr,.- 
coed  to  judgment,  and  on  obtaining  judgment,  and  Kn:ing  a 
cert  (icate  of  the  amount  thereof,  and  of  the  co8t»,  under  the 
hand  of  the  clerk  and  the  «eal  of  the  .livi.ion  .„urt,  -hall  l«. 

Ttr  r.  Vr  ^.  ''"'"'"■«''"•  if  "n.v.  '-.V  the  sheriff  under 
Tht  Credilori  Relief  Act. 

(?)  The  costs  and  disbursements  of  such  ronstable  or  bailifl 

shall  1«  paid  by  the  sheriff  u,x.n  demand  after  In-ing  taiod  l,v 
the  clerk  of  the  division  court. 

P   b"^]""   Tl,""  ■,'"'"™"""  "'  "■'"  "«"»»•  »'  ""■"■  V.  \Vnlla«.    1.1 

■    14^'en.fir'^r*'  "T*  *«'!••■•••  A.t.-B.8.0.  1014.  c.  1.T4, 
i      .?.      f-   '■*■   '^"    »"i«""neiit   for  the  friiFril   brni-Bt  of  .mllto™ 

judroedt.,  eireution.  not  completer  c.erutwl  b,  paymont  o„,l  onU™ 
nppolntln,  r^^lver,  b,  way  of  eqolt.bl,  r.<^u.l'„  .Tj™  to  lb"" lo" 
if  any  of  an  wMutlon  creditor  for  bl.  co.ta  whcrf  thrre  1.  but  one 
««uHon  in  the  .herir.  band.  „-  ,o  ,be  lien,  if  any.  f^Ph i.  Z,.  "5 
tbe  creditor  wlio  ha.  the  firat  f       .,ion  in  the  .herir,  band. 

.hovf:;ci!'„;"o??br,L7X„\.  a„7'p-re?r:r.e",-;-""""" "'  "- 
';r?  vTf™  ?9'  "-■--".  -J^.  •■  ^  ..::^ior.i 
ri^35^-^--— -^-"^^^^^^ 

t„  *?''•/^^^J'•^*!"'  P"™«1«  "'  tl'e  property  are  insufficient  „  „,,,. 
to  satisfy  the  claims  of  all  the  attaching  creditors,  a  creditor  i»."Sc,.,.. 
shall  not  be  allowed  to  share  unless  he  sued  out  his  attachment,  ^^iTl'S 
and  gave  notice  thereof  to  the  clerk  of  the  court  out  of  which  •"  ■"">'■ 
the  first   attachment  issued  or  into  which  it  was  returnable  Z^ 

■>'T  on   wblch   .be    6r.t  ...achmen.   i..„ed  .o„,d   ;o.°"be*"rL-,.o°n";li 'li: 


,.,^  UISIIIKAI,    ASU    CIKTODV    OF    I.OOIW    SKISKD. 

fc..  p.rt  of  ih.  tim. :  Il.nn.  r.  J<*n.ton,  3  O.  R.  100;  not«  to  action  121, 

lu'.ut.  aHle.    Hrr  M«ca«  V.  I'Mraon,  8  O.  It  743. 

M.tl«i  Tk>rM<  to  tiM  CIwk^Tlil.  notlm  !•  regulred  now  to  bo 

U^  mon7hL.I  "pInKi.  Wr  think  tli.t  If  the  po...o(Bco  i.  o«^l.  It  i. 
,;  trri.k  "f  the  p.Pt,,  .ml  If  tho  olrrk  do«  not  p™-l,o  th.  notU- , 
it  !■  not  liven 


livt-ml  to 
iMilifl. 


<  'u«UMly  of 

Hfiz»Hl  tin- 
der KttAch- 
uwnt 


On  what 
t»-niw 
gtx^*  at- 

niay  be 

rMti  ir«l. 


20«— (1)  Where  prn[M'rty  is  uttoclu-d  under  the  provisiouH 
of  the  next  nine  preceding  flection*  by  a  constable,  it  Bhall  forth- 
with bo  handed  over  t*)  the  bailiff  of  tlie  court  out  of  whidi 
the  wammt  of  attacliment  iwued,  or  into  wlueh  it  was  made 
returnable. 

(2)  Property  attached  by  a  bailiff  under  the  provisiouB  of 
the  next  nine  preceding  Reetions,  and  the  property  delivered 
to  him  under  the  proviBiong  of  suboection  (1),  ihall  remain 
in  cuBtodv  of  the  bailiff;  and  he  shall  keep  it  until  disposed 
at  aeeording  to  law.     10  Kdw.  VII.  c.  :i%  «.  W. 

irto  S  banilT  ..  provl,M  in  .uMootlon  (1);  and  «  the  Ulli. 
L  not  .liir  thr  M«i«\'  hlm.olf.  but  they  were  delivered  to  him  hj  n 
"l.ye;n.t.he  neither  trover,  tre.p.«  nor  replevin  wonld  I^  ..nh-.t 
Mm:  C.ron  v.  Ornhnm,  18  U.  C.  R.  S18;  «»  Tl,e  Replevin  Act.  H.R.O. 
1014,  c.  00,  B.  4. 

The  baiUir  would  be  bound  to  une  or.llnnr,  cnre,  •"''«"""  ""''P'"; 
dene.  In  keepln,  po-e-lon,  and  U  ..p««d  to  danfer  from  Hre,  .houW 
inaure  the  Koo<li. 

Tk.  r.M  .md  IMaWmMmta  of  tko  BidM  to.  Koopta.  tk. 
ii^.  .J.  .  T^  Okono  om  Tio».— Section  187.  The  elerk  abould 
S::JI'eTeat"^i?^Sr™»'t"  ",  .eeln,  that  the  bailll  do«l  not 
overchar,e  lor  keepinf  po»ie..lon  ol  the  food,  nttaebe.1. 

What  are  "proper  fee.  and  di.bun»-menti "  mu.t,  of  eourw,  de- 
,..„d  on  the  clrenmatanee.  of  the  e«.e  and  '""\^/'''""'Z'\X' i^'. 
Ilerk,   Kubjeet   to   the    revl.lon   of  the  Judne :   «K!tlon   TO,    and  nee  nee 

"  "  The  haiim  la  requlre<l  in  addition  to  the  formal  return  to  live  0 
eorr^  and  full  .t^ment  in  *.««  of  hi.  fee.  and  dl.hur»-me„t.  in 
the  execution  of  the  ottaebment:    Rule  100. 

J09_(l)  Where  a  person  against  whom  an  attachment 
has  issue.!,  or  any  person  on  his  hehalf,  exceates  and  files  i., 
the  court  to  ;vhicli  the  attachment,  or  first  attachment  if  then 
are  more  than  one.  has  heen  returned,  or  is  returnalde  a  hon.l 
Kith  pmd  and  sufficient  sureties,  to  he  approved  by  the  judge 
or  derlt,  hinding  tlie  oblisors,  jointly  and  severally,  to  the 


»OND  rog   MITIIIIIOS    Of   OOOO.   ,K12KD.  „, 

.l.er«ui,to  requirTbv  onlertf  rT:/''"'^  'rill,  wWr 

emitled  to  .hare  "he  pr^^Zftt     "^'*°"  "■"  "^  *• 
of  the  property  attached  T,  ^       ,     '  '""'*'*•''  ""  "»  '•'" 

prepertj  attached  .hall  be  LZJT  »""""»<»".  "d  th. 

Ji^z^z  prj;:rr;:::t,"'t;::rd  r  "• ''""-  »■"-^"' 

ioet  not  appear  and  live  mchh^S       ^?^         ""  '>el>»M.  >•"•  ■« 
«»na,ind^enth.aCr^t^"l'JT''""  ^  """  "^S^" 

'"e  i»agn,ent  and  c„  J    lO^EdT'?!™'  aV-'m  *"  """' 

A  B«ad  Wltk  flan  J  B-J  «_M  . 

tartment  I.  «  Mtd,!!*;^^  „,'^,f°'*,"*  V"*«'*— E'wpt  th.  .t- 

lood  Me„«  ,„  ,i,  „         who  .l„  ",  ,  "*.  "«-''«l.  '»r  It  would  h«  a 
hood  fr»  from  p„„in,  „bw,j„„ftjVh«  vi'/''^"*  '•   ™''l'«l  to  a 

'hoZ'oX  t^'ZItf'.'  l^tlJeVTif*'  "  .«»"»-Prop.r.,  thl. 
Jtivpn  to  the  i-rtdli,,,  h.     ..    !  ""  "PPM  le   partr      The  H.W. 

I'ind    .  to  be  to  the  clerk  of  the  mm     Th    t  ^^  ''"■•™'  "«'"°n  «" 
;l'l>™i«^   v„l„e  of  the   pr,pertv^  r^el,    >         ,"''  '"  '°  "*  '»  ''°°'>'«  the 
•I-  "editor',  el.l„,  a,  lT;Sn„Z'::^Cl   ""'  °'  ""  '""""'  »' 
D.C,— 34 
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■M.tlt. 


BUMD  roM  nMtitiiTioii  or  ooow. 

„„.!,rlT  o«  the  <l«btor-.  Utile  '•  B"?™  '^M    Htt  ».  Coom".  '  *■  * 

r.  In..  Co..  =«  C.  p.  4^ .  ,«.,«4.-ThU  provUion 

aX°^      or  ..y  leaving  a  copy  «'  *;;"'X';e.iding  there,  or  by  leav.n, 
,h,te  pro.  aefendant.  with  an)  grown  per  j_^^„j 

S,".!;;:.y  ?he  copy  at  »«ch  place  >f  no  grown  pe«on 

(wrved. 


Proceed- 


-I  „I. 


WBM   ATTACHMENT    „»,  .„    „„„„„   .,,„^^^.  ^^^,,^  ^3^ 

cwM  be  Bllowwl  to  th,  cmlitor.    10  Edw.  VII.  c.  38,  ,.  Ju. 

t*.  ant  |J..«  or  n„",Ml       '  *"  """"""d  k.   ■.., ,„,  m 

Afldlrlt  of  8.rrl»:  Form.  20.  21.  22. 
••nrtc.  of  p'r<^2?  ""^  •*  **»*fc-8e.  ootM  lo  wi.,  „  g;,  „,     , 

b.«d  00  ,„  hon«t "  o,l«l„„  „,  ,1"'''''',"'   """'""'■    •"■•'•  b.U.f  belni 

would    lt,i    .„,    f.lr|,    ~Ut™™ln    ,'';".  °'   ''™">"«DM.    which 

IOCS;  Wilkor  T.  8    E   Bt    r„     t     o'l'^i?  '■  Comerford,  4  P.  *  p 

Abr..h  V.  N.  E.  Hr.  e„:,  „'%''',,V-^.''- 8'™«.  1  App.O«aOT' 
V.  H.m,  8  N.  C.  725,  per  Tindol  r'j  'f^T'  v.  '^"''-  '""■  •"  ■  Bro.d 
T.  792:  nick.  v.  FmC^S  Q  B  I ,  fiS"  Rh"'  '•  °*,°"'«'>»-  •"  L. 
C.  R  181;  McOlU  V.  Walton  15  OR^u-V-  *''"^l"»«'».  «  » 
O.  R.  809;  Hop.  ,.  Evcred   17  Q   b   S'  ™  •  ,"•■*•■•  '■  M=I*xl.  l'> 

Cou.ln..u,  19   A.  R.  2MA~hJ.M '.,?;''•  "■  "™-  ""n-llton  v. 

<'o..  29  O    R.  400.  717 .11-  ,       ,  ,  "'  •  Malcolm  v.  Perth,  M.  F.  Ina 

Kenton  °Gall^„",V  Mat  r"^'' J,::'""'?;  «7"'-  ^^  «  l^'"' 
.122.  "•  "■  °*";  Still  V.  Uaatlnj.,  13  O.  L.  R. 

....  ."^J.™  orc„":riir'.rj:'hmr,".'r  it  't^-  "^  ■»  --" 

'"Irlj,  and  act«l  6o„„  «*,  """    „„.f  .'^'•'"'    ,°"    ""    n>at.rial  fact. 

.«1;  WIUln.kl  "  AndTr,rn  3li  " ^7"^- ^'""Tb  ?  "•  *  C 
■lueatlon  are  cited  and  the  aubWt  f„li'  m'  ^1,  "">""^tin  on  thia 
»-«..uf.r,  32  O.  L.  B.  l?a  r„S^7n'.'"^"i„''L^;r  7'"o.  ^N.-'^Sr '' 

^.■»  «^rn/^hrabi?„t'  r-^i^i:  i"„rK'b7.  °.:,^' '""-  "- 
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SALE    OF    PEEISHABLE    rEOPEBTV. 


S3« 

Zrw;  ai'l  "'"«"'"'""'""'.,  h  ha^S  improperly  iMOed:  Uowlaaa 
,.  Ro«e.  ^  U.  C.  R-  4«7-  ««^7"B.nl.  of  Montreal  v.  P»rt.W«e,  3 
Darner  t.  Buibj,  8  P.  B.  at  p.  oo". 
O,  W.  N.  149. 


Periibable 


^n.  Subiect  to  the  prov.io„»  of  Tft.  ^,^'  -%^tl)i« 
^oi^,,.  where  petiBh.We  preperty  h''  "^letavng  been  first 
S-^     ,.ho  has  the   custody   «'"»'' /J   Xhi-g  creditor,  expose 
appraised),  raay,  at  the  request  o«  the  attacni  g 

and  sell  the  same  at  pnbhe  7^"°  ^"jy;^  clerk  and  two  at 
at  least  eight  days  ™t'«  »*  *;°*.   i^Jjj  the  time  and  place 

c.  32,  8.  n2. 

ne  .Usco„M,.g  I'ebtor.  .Ut  H.S.O.  lOU.  c.  82.  >.  9.  i> 
t„e  referred  to,  and  i.«  ->»  /""»«•»• 

PEnlSHABLE  PBOPEKTV. 

«..„,...  ..-(1)  Where  ^z'i:^^:^^:'^;'^^"^^- 

fte  sheriff  who  attaches  the  same  f»"^";Vp,';i„tifl  desires  it 
oath,  by  two  competent  Pe«-n8;«ad^f*eplat^^^^^  ^^^_^^^ 
and  deposits  with  the  shertH  a  b»d  to  t'le  ^^^^.^^  _^ 

by  two  freeholders    approved  as  snffienty.^._^^^^  ^^^^  ^^^^ 

double  the  ,ppra.se<l  y»'»7J  ^"^  ^'[^n efendant,  his  executors 
payment  of  the  appraised  '»'»;  *"  *^' "\„a  damages  incurred 
^/administrators  together  w^halc-U  and  d^  .^  g^^  ^^^^.^^,, 
by  the  seizure  and  sa  e  thereof,  mca«)u  g  ^,^^,| 

by  the  plaintiff  »g«.nst  t''; /^'^^^^'^vlt  public  auction  t. 
proceed  to  sell  all  or  any  of  «"  ^  P"^P;^^^  ^^  ,  „„t^  of  tl- 
L  highest  bidder,  givtng  ""t  '^  *»°„X  a  nature  as  not  t. 
sale,  unless  any  of  the  property  is  of  such  a  n 

Illo;  of  that  ^fy:^-^tZ^f;:^''  f:r\:  same  pur 

^;a:tt^a"lt«  ii-'-^" '-  -^"  °'  "'"" 

ment. 


plftiDtiD 
giving 


Applica- 
tion of 
proceeds. 


SALE    or    PEBISHiBLE    PBOPKRTV. 


tsa 


of  the  seizure  of  any  property  mentioned  in  8ub-8ection  1,  doe.R„u.» 

^r^  \^^  ^"'^^  "  *'^'^'  ""J  the  -herifl  ,bM  forth 
taken  """  *°  *'"'  P*"""  '""  "'"»•  I»~«*°°  "  * 

..tor.:  Bank  of  Novfs "a.  J. ° W.'rl''"^VTS' 2I0"  f?'^'""!? 
BHndon  By.  Co.  v.  Ooode   1.1  f  n   iiM     5u         .  ^^'  •^"*  """l 

la  wSHni."  °"°  '■"'"""°"  ""  """  ""'  •««"  ""  ""  "'«-lue«" 
It  ap"c^i"™1,';S*e,^*  °""  "  **•  ""•"^Thh  ™.n.  po.«n, 

dlMreUon  withlo  the  limlu  to  -hl^ri-  i         .       ^'^  ""'  "»■«'""  h" 

*.*?'.~^^^  ^'  'h»ll  not  be  compulsory  upon  the  bailiff  orn™.. 
nonstable  to  attach,  or  upon  the  bailiff  to  Si  peri  hah le  pm  SS'r^. 

.lofendant,  with  Rood  and  sufficient  sureties  to  the  satisfaction  J^tt 


534  BOND   ON    SALE    OF    PEHI8HABLE    PROPEBTY. 

:  p^  thHI^e  thereof,  together  with  aU  «.st,  and  dama^- 

the  clerk. 

(2^  The  money  made  shall  be  paid  o.er  by  the  bail i«  to 
Applic  {')   in*  T  2.U  «ith  in  the  manner  hereinbefore  pro- 

lion  of  pro-  j^e  clerk,  to  be  dealt  witn  in  wie  """' 
a?"         vided.     10  Edw.  Vn.  c.  32,  f.  813. 

and  prowedt  to  «11  p«ri«hable  «««;""!"  ilaintH  unlea  the  latter 

I"  J-  250- 

For  form  of  bond,  ten  Form  70. 

.««...-^»e  P.r».  .ban  ^  '^^^:- ^^J^^ST^. 
rwiutredt  InterpreUtion  Act.  «.  2»   lo-o'- 

defendant;  .nd  th.  bailiff  I.  ^I'.^^^ZmT^  S  V«"->1J  ■ 

nr;.  >r„ot"rroS  r^'ip^  o'i°?i'.  r  or  ?*.  ..«id.«..  o,  .b. 

bond. 

rjrS  f  b^'tS-oi^S^IJ  ..full,  di.™»^  in  Uie  note,  to 
that  lection. 

213._(1)  A  bond  given  in  the  cou,^  ot  any  proceeding 
Bnforc.w  *'*■  .^  1  .  „,,  i^  sued  on  in  any  Division  Court  of  the 
^°»"  "t;  whe«^  r  »me  wJ  executed,  notwithrtanding  that 
»""  "'  r^'natTthe  bond  exceeded  the  sum  of  »100. 

^21  The  bond  shall  be  deiivered  to  any  person  entitled  to 
o^i^nTto  it  f'tt  order  ot  the  Judge,  to  be  enforced  or  cancelled 
ffi«..     '.'jtrcasXayrecuire.     10  Edw.  VII.  c.  32.  s.  214. 

division  court  as  that  \°  *"!;,S  ,h.,",  bond  fiven  in  the  oo.ir»- 
court  may  be  med,  .t  i.  '"'  """'^"' ^",'d  in  any  diviaion  court  ot 
rf  any  pro«.dln«  under  the  *«  "»"  "f ',  i,  „„„„  not  «bot  the 
the  county  wherein  the  '"'r^»""7'„7iVrw.e  beyond  the  inri.di. 
penalty  of  the  bond  may  'r:.''''"''!J,,"',;j,i„„  „,de  m.W.  In  thnf 
tV'^Lw^lV°frf£oMbe;i.^^^^^^ 

r .b"e  Za^lf ".crro^rt""K'^"-*    -"  ^  "^  "'  ^^^ 
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™«c  may  require         "'"""^  ""•  •"  "^^  enforced,  or  eaneelled,  aa  the 

d-de,  a  bond  rtv.„  „„der  a-,  of  thf  proviaion.  oST  .Jme. 
CLAIMS  OF  LANDLORDS  AND  OTHERS  IX  RESPECT  TO  GOODS  SEIZED. 

214.  In  this  and  the  next  following  six  sections,  Interp,,. 

(a)  The  word  «  ,n01ord"  shall  include  the  person  en- "^"j 

titled  to  the  immediate  reversion  of  land,  or,  it'""!" 
it  he  held  in  joint  tcnancj-,  coparcenary  or  ten- 
ancy in  common,  any  one  of  the  persons  entitled 
to  the  [reversion] ;  and 

.ohed^TSo:™''   "°''''    ""'""'''•'"   »■■»   'nx-rted    by  4    Oeo.    V.   c.   2, 

(b)  The  word  "agent"  shall  mean  any  person  usually  ,. .       , 

employed  by  the  landlord  in  the  letting  of  land      ""'' 
or  m  the  collection  of  the  rents  thereof,  or  spe- 
cially authorized  by  writing  under  the  hand  of 
the  landlord  to  act  in  any  particular  matter     10 
Edw.  VII.  c.  .32.  R.  31.1. 
See  also  Rules  8-12. 

entiOed    ,o   tte    property    imSfatdron    Z'     de™™i,^rio°">' ofT 

..«'PI;:^=.:  L\  r^.:^  i^e-^^L'^^erf  "a^l-ri^ 

The 'eaTatt'?.'  t«t'^,T  """!'  "■"  """  ""^"'"  ^  "■»  '""ivor. 


•J.  INTERPLEADEB. 

■M..U     knd  «ch  m.,  .lien  bi,  *•«.     It  h„.  pr.ctic.lly  »»«'■"»'=•  '»  "■'" 
Jrovinc,  ..  linM  1882,  co-hdr.  take  u  ttnantt-ln-common. 

" Tenant.  In  common"  are  .noli  a.  hold  by  Mvoral  and  dLtlnet 
title,  bnt  by  unitro*  po«.»lon ;  b«!an«  none  know.  hi.  own  ..ver- 
,i,  and  therrfo™,  aU%ccapy  promiKUou.ly.  One  t«.ant  may  hold 
t^iJ-.imv\t  the  other  in  Jee-tall  or  for  life;  or  one  may  hold  by 
dJeTt™.  other  by  purohwe,  or  eaeh  by  purohaM  fwm  a  dllerent 
jrt°r:t  Are.tat'  It  one  may  have  been  .e.ted  tor  «'»  J«>"^»^«. 
Sat  of  the  other  for  a  .in,le  day.    The  only  ""''J  >"  «?"  °J  "^ 

by  nnitina  all  inti-rrat.  in  one  tcnmit.  or  by  partition  of  the  Intereaa. 
Bl.  Com.   101-194. 

n^m.„f         ai8.-(l)  Wl.«c  a  claim  is  made  to  or  in  respect  of  pro- 
aSdi  ™rty  or  security  taken  in  execution  or  attached  under  the 
'J^^      Vrocess  of  a  Division  Court,  or  the  proceeds  or  value  thereof,  by 
S^ '»    a  landlord  for  rent,  or  by  a  person  other  than  the  party  agamst 
Tort^r  „hom  the  pro.«s  issued,  then,  subject  to  the  provisions  oiThe 
"""■'«'■    Absconding  Debtors  Act.  upop  application  of  '^e  b»>l'«  "^ 
officer  charged  with  the  execution  of  the  ?«'««».«*",'«*" 
or  after  an  action  has  been  brought  against  h.m  the  clerk  .hall 
issue  a  summon,  calliiig  before  the  court  out  of  which  the  pro- 
cess issued,  or  the  court  for  the  division  in  which  the  seizure  or 
attachment  under  the  process  was  made,  the  party  who  issued  th 
process  and  the  person  making  the  claim,  and  thereupon  an 
action  which  has  been  bi^ught  in  the  Supreme  Court  or  m  am 
other  court  in  respect  of  the  claim,  shall  bo  stayed. 
„  ..  (2)  The  court  in  which  the  action  has  been  brought,  or  a 

Judge  thereof,  on  proof  of  the  issue  of  the  summons,  and  tlmt 
the  propertv  or  security  was  taken  in  execution  or  »!»»«"«'■■; 
ment,  .iav  order  the  party  bringing  the  action  to  pay  he  cos., 
of  all  proceedings  had  in  the  action  after  the  issue  of  the  sum 
mons  out  of  the  Division  Court. 
^     ,  (3)  The  .Judge  shall  adjudicate  upon  the  claim,  and  make 

».o    such  order  between  the  parties  in  respect  thereof,  and  of    h. 
^judio...  ,  ^    proceedings  as  to  him  may  seem  just,  and  siiai 

„„„,.,m..  '^^^^^l^JJ^.J^  the  parties,  or  either  of  then,,  an.l 
II  baiUfl  or  officer  in  respect  of  any  claim  for  damages  ar,.- 
ng  out  of  the  execution  of  the  pn^ess  by  the  baihf!  or  officer, 
allhough  the  amount  of  the  damages  claimed  or  "w^'^^J  '; 
beyond  the  jurisdiotio,,  of  a  Division  Court,  and  may  mak. 


"W^^^MM^^^^M^S^^ 


1 
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'0.  '^^'l^t^rZz:'^:'^:^'-  -  rw, «... 

necessary  to  make  a  Jripr.*  f  property  jt  shall  not  be  """•"'•■> 
attachment;  butL'  :?;  tX't"  "°,  T"  ^^-"'''"'  ^^^ 
attaching  creditors  collectively    n  th         ."^  *'"'  ""'*"t'™  "'KS 

?'"i:::'^ofx'v:;rd;?--^-"^^^^ 

damage..     ,o  Edw.  VII  c  "?  ,.  jig.    ™"«'"   *"   ■■«<»•"  the  ■^°'«"- 

■■iierpieaii,.,  Sumin<in«.  No.  SI. 
MO-     It  1>  competent  for  the  olaim.V.  ,      r'"  ''    ^"«-  28  S.  C   R 

leu 


oO    alflo  if   thp    rrwuf*  ..  .       . 

"■  Gibb„„.  2  IW '2^";'  ""'•^  '"  "-  >"»™io,,  of  „  „„„,„^  ^,. 


;.  »5. 
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t  t  A  t'  %>  It  'LV'-  The  Credits  Gerundcusc  (Ltd.)  v. 
?r  wWir^  Q  B*!!^.-  m  ;  «V  Conr.d«.tlo.  Lif.  A-u.  «d  Cord- 
i„.u.    10  P    R    19.  88.     But  the  court  h.e  no  po.er  to  dirert  for- 

17  P  B.  399;  eee  Ilerrii  v.  Dank  o«  B.  N.  A.,  38  C.  I..  J.  a.. 

CrowiM  crop,  are  liable  to  »iiure  and  lale  and  therefore  can  be 

46  U    O.  R.  127;  Hayden  ».  Crawford,  3  O.  S- «"■<;»"'"" J'-^" 
man,  4  U   C.  B.  »;  Hamilton  :•  >.  h.  Co.  v.  Campbell,  6  0.  R  871. 

And  an  interpleader  n,..v  be  aUow^.  ^^'^^^'^Tl^ 
anedac  propertj,  anch  aa  fraln.  coold  not  *«  ™"»f™  p,r  pr, 
K  mi»«S  "I'h  other  property  of  the  ..me  deacrlptlo., ;  B.  0.  P.  By. 
Co.  V.  Carrutber.,  17  P.  B-  277. 

Tr  .he  h.UilI  were  placed  in   circum.Unce.  which  fa«  blm  anln- 

«'-tht7th'ei;LThLi'°;leT..r%-..ne.   in    ,n-yency,   «e 
O'CailaSh.n   v.  Cowan,  41  U.  C.  B.  Z1^. 

claio..   and  if  the  creditor  w..he»o  J°«""|J^„7 ,;,.„;    Green  v. 
R7 .  Doran  T.  Toronto  Suspender  Co.,  14  I .  K.   l">i. 

under  the  provisions  of  thi.  ■«'^°°  ". ^T^rtion  1;  Smith  v.  Critrh 
the  i«™ic.  of  the  interpleader  .ummon. .  sub  section  i 


INTEBrLEADEH,  WHEN  NOT  QliNTED. 


539 


what  .TL  Z  ''l'',"*"'  •'»"'''  "N^lvf  any  cvidon™  cnlmlatcd  to  .hew 
If.-  "^  ""^""1  ri«ht«  of  the  partle.  and  ■hould  not  be  .trictlv  tied 

lent,     n""  'T  ?'  ""  ^''  ""  ■"<"""'  ■""I"  '"'  -'coZTlWnt 
menu:  Brjce  Bpotlie™  v.  Klnnee,  17  Q.  n.  D.  M4  "'  ■'°™° 

ni.pnptl.lar.,  apecify  the  particalap  ,o«d.  which  he  claim.:  Itiili.  9- 

;oiir.rth7Lrhr/„x*e„'^;-ii:d^i^h:'is'rrd''iJtt: 

«here  on  .  claim  beinf  madr  („  ,„o,l,  ,e|„d.  ,,,,  „„u,lo„  crcdl 

rD0e.™'»"„1  IT.'K!'"'",'',  ■?  '■"■  ""  ""■  '"o^'  •<>  A'clamanrbu 
SS'!!!;     ^  «>"""t.  hi.   title  in  Intepplcadcr  proceeding,  it  wa.  held 

TVprrB„le'p.'-,ri"  C  Vr'SSt"'^''"'  "'  '-'  •>""" '""""o^'l 

con.e«""he  ™nn1.t''.",  '"■  '.'"."  "!}'  ""'  '°~'"  "•"«"■«  ">c  cl.imanf. 
»-.   f.  111.  imrniis   V.  Collatton,  10  P.   R.  no 

o-  ».  nam,  lu  F.  B.  1.18;  Smith  y.  CritchBeld,  14  Q.  B.  n.  SW. 
tinn  fi!;;''"^*"^^■^''!'°'''  ""  ■""'»•  "'«'■  «'e  consent  of  the  execu- 

«^|5^„  r^        ,  '"  ■"  """''"■  "'■'«"'*•  »"''  "  landlord  eould  ,le- 

^n  upon  them  fop  rent.  althoo,h  he  knew  that  tl,e  Interpleadip  prt 
■e«*>n,.  were  pendiny:  Croppep  v.  Warner.  1  C.  *  E  ir,"  ae,  Orali 
'    fra,,.  7  P.  R    JOB;   Plynn  y.  Cooney.  18  P.  B    .•121  * 

„„rf,"'l''"'J",'  '"'^  "™^"  '"  "«"«»»  wW-h  are  claimed  bv  .inothep 
ame  ai  .he  iir"  "I  ""'■  "'.  ""'  "^'-  *'>'  "'"  '»  "'em  bci,:,  fh, 
3.Hiri  ■"•  '•"       '"  '»"  ™"'"'™  »■'■"'   '1"  parly  to   »hom  he 

:   Dowl.    47.  ""■     """  """'"*"""  "■■"""If  •"  -li-'^   nraine   v    l",',! 

Oimtrio  Tm    *  w    1,.^   t  »"';'"'■»«•"   ''°m   the    ,el.nre:   Holton    '. 

no  rUt  loLl.  ,.  '  ■"  ">!  ™"«™i.'-  "'  tl-f  law.  and  the  bailllt  ha. 
no  right  to  aelze  them:  Haythorn  v.  Buah.  2  Dowl.  (Ml. 

Except  under  the  ppovialona  of  Rule.  11  or  12  a  bailiff  has  no 
TZ"'^"  ^°'  '°  '"■'■''  P«"™i«"  »f  >he  good,  or  'T,„«el,  leiz^  „"d 
hould  he  take  a  bond  from  the  debtor  and  allow  him  t '  roranta  h,'  p„. 

kZ  i  '""A'""'  '"•'''  ""■""''■■  Andep,on  v.  Henrv.  2tl  O.  R  71». 
A  I,  T.'.'  ?"  ''•  ^-  ™-  «'i"i»m»  V.  Gray,  23  C.  P.  ,5«1  Blat."  v 
Arundel.  1   M.  A  S.  711;    Darby  y.  W.terloW.  L.  R.  a  C    P   4S^   ",„d 

.Io„„!'.''",k1I'  "i"  "'T'°,"  ''"^""''  ^  PfJudiwHl  by  the  ballilT,  aban- 

H,«^.  .  .■  .  ?"  J""^'  '■""'''■  '"  "»«"■  "'  'l°»l>t.  I"  presumed  to  be 
-iiHirtenI  to  .aH.fy  the  ejection:  Donnelly  v.  H.ll,   7  O.  K.  iWl.  ThJ 
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■MitU.  taUK  !•  not  r«|alred  to  retire  from  "".'"^'"J."' f"^'  '"(,1''' 
Mbed  b«caii»  M  liit«rplMder  lumnioM  h.i  Iwed:  B«  !""■«•  Sum- 
mn.  J8  .l.ir.  B22. 

Al  to  .bU  to  •«  ll-iiidoiiment  of  the  leUure.  «e  note,  to  ««lo» 
173.  a»t«. 

on  Inwrplend:  OoeHn  v.  Tune,  2  U.  C.  B.  177:  Ojden  v.  Crnlf.  10  I . 
R.  378;  Rule  S. 

Wr—mtm  •»  T*!"*  Ik»»o».— Tht.  !•  anilofoui  to  monej  In  the 
dKrir^hSdr  Ibout  whirh  Iferplender  en  he  had:  R«.tt  »■  I*«l-.  = 
P  M  *Tm»-  HaU  T.  ..  ek.  11  U.  C.  R.  0;  Booth  v.  Preato"  * 
BerUn  R^^'e  r    C.  '     j.  .'S7:  Smith  v.  Critchadd,  14  Q.  B.  D. 

Bnt  u-der  thl.  «*  -.  there  can  onl,  be  an  '»«7'«"''"" '"■:.• 
ma  of  tne  proeeed.  or  alne"  where  a  claim  i»  made  to  the  >ame. 
S^ahouS  th"e  eUin,  he  made  to  '»«  """'^•"■^  -f  ^  ";„'";?;; 
KAUT  ^"^'C^R  ^e^^'^-n  v^l'H^nrer.'^/o'p'R" 

P.  R.  no. 

m,  .  I^adlM-l  »•»  aMt.— Should  the  hallW.  for  inatance,  haTe 
,«.o"to  believe  that  a  landlord',  claim  for  rent  wa.  -"^J"*  *=^;«r;: 
•Tttat  no  rent  waa  d«e,  or  in  any  .nch  caac,  then  it  wo«ld  be  hia  ^t> 
S?n'tU?ead°'  The  part,  d"'"""'  "■"«  ^'^f'i^o^  Tv  Tl 
Fenwlck  v.  Laycock.  2  Q.  B.  108;  3  U.  O.  h.  J.  187-214,  4  I ,  I .  b. 

J    12-38. 

The  eiecution  creditor  i.  not  liable  for  the  "'I™''!  -.W"^"  !; ^^ 
Inr  1  H  4  C,  B21 :  Tinkler  v.  Hilder.  4  Ex.  187-  ""'<■""  «'««">  « 
him  or  bia  a«ent:  Wilklnaon  v.  Harvey.  15  O.  R.  346. 

In  Slacht  V.  Weat,  25  IJ.  C.  R.  391.  it  was  held  that  a  .oM«-|tot 
ha.  ImpuSd  authority  to  direct  a  aetaurc.  hut  the  contrary  wa.  heH 
1,^  sSfh  V  Keat.  9  Q  B  1).  .140:  and  .  solicitor  retained  to  collet 
'a^^t  *  not  e'5;tM  to  interplead  without  a  further  retainer  for  that 
purpoae:  Hackett  v.  Bible.  12  P.  R.  482. 

Ai»U<»*l>B  f  tmt.»»l»*"  S.«moma.-P"rm  B2  'The 
.„m.io^SuTi.».«J  h,  the  clerk  on  the  «Pl'«™"°i,°' 'irw"""  f, 
..  215  (1).  The  balMS  should  apply  «a  soon  aa  possible  vooi  v.  .^i 
len,  2  Dowl.  11.  .    ^     .    ,„,    . 

"The  clerk  oufht  not,  without  the  application  of  the  b^fr,^n 
have  issued  the  summons:"  R.  v.  Doty.  13  V.  C.  R.  p.  400.  aee 
Gilatori^  V.  Sh.7kle.  1895  2  Q.  B.  240:  hut  if  both  partie.  appear 
the  objection  would  be  waived:  76. 

Every  bailiff  deemin,  it  nece«iarr  to  aeek  tiic  protection  of  nn 
interpleader  should  act  pUptly  in  the  i«rain,  of  a  •»'°"'°"- «' -"^ 
Dtwied  either  in  the  court  from  which  oaecution  l»med.  or  the  coort 
?oTThe  d  vision  in  which  he  makea  the  ..ijur.,  when  It  "■W?"'  ''«' 
the  seisure  hi  made  in  another  division.  The  appllcatio.  to  the  etert 
fhould  L  in  writi.«.  and  care  ahould  be  taken  to  ohJ.«  the  correct 
famlai^  address  of  the  claimant.  T.a  fkA  ^-.^f .  f  ™',1  ^r.^ 
apeclfictl.  and  the  reasonable  value  s«  down  to  «uide  the  clerk  in  rat 
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iD|  On  fxa,  and  for  Ike  Information  of  tte  court 
Mliure  ikould  alto  be  named. 

.„  "TS.*  '""""  ^  '.'"  ''""»'••''«'•  TOmmoni  don  not  remove  the  caaa 
from  the  control  of  the  court:  WIcka  v.  Wood.  M  W.  a  «80. 

.i...^*  •'  ••■"•"•^Form  No.  83.  geotCon  218  (8)  provldea 
that  the  eummon.  may  laane  In  the  name  of  the  eiecutlon  creditor™ 
pla Intll;  but  Rule  8  direct,  that  If  the  pkhI.  were  «.|.n,l  or  «t.ekS 
whUe  In  poaaeulon  of  the  claimant  the  caie  ihall  pioceal  u  if  tk. 
ir^ro.r"  **  ?"':",?  '""  ""^  """»■"  '"«  ""^  defendant.  «~ 
Hff  iL  ,1.  '"S!  '  """  J"""^  "  "  <'■«  o'«l"n""t  were  the  plaln- 
}™  ,k.  i"!2  J '  ,"."•  !''"i<''«'"'«"-  T"*  rale  adopt.  In  «rln,ent 
form  the  rule  of  decLlon  In  Duncan  v.  Tee..  11  P.  K.  88,  SIX):  Pom- 

^^^'\  '■l^-  "■  ''^"*'  »  O-  I-  T-  «•  It  reject,  ihe  Xtinctr. 
Jhf^JS...  ,,'"  I-  ^"""I"  8"»P<'°>'"  Co..  14  P.  B.  103,  that  when 
~jl;rJ  clalma  b>-  tran.fer  from  the  eiecutlon  debtor  he  .hould  be 
required  to  prow  hU  title. 

.1.  T"  ^'"^"^  '"  •"■  "'•■'1  "hi"  ""'  viecotion  or,,htor  i.  plainiHf  (. 

TJI^^hL  .v*""*^  ""ii.  ""  "°"  °'  ""  "•''""■■  "'•'Me  un,ler  hi. 
execution:  Duncan  v.  Tee.,  ,1  P.  a  298;  in  other  word.,  ■  were  the, 
the  property  of  the  debtor!"  WinfleH  v.  Fowlle.  14  O.  B.  lOS-  m. 
^Ji"-  "  \}^*'"-  '«  O-  P-  288:  Van  Every  v.  Bom.  11  C.  P.  IsT 
Colloden  V  McDowell.  17  V.  0.  K.  .•BO;  McDowell  v.  McI>ow.ll.  li 
..  ,f-  ^^'"'  "■  H""'".  -1  V.  C.  B.  p.  258;  Merchant.'  Bank 

i  I'S  ',k  'v  ■  •'■  f-!'  "  *■•  «•  "'■  »•"  "  »  '■nm.teria,  who 
.  !r  L  '.."I',?'"  ?'  ""  Prooeedinf  being  to  inform  the  ronwlence 
of  the  court  whether  the  crwlitor  ha.  a  rlfht  to  .el.e  the  good.:  Mne- 
kleetonev.  Smith,  17  C.  P.  m.   Edward.  V   Enili.h.  7  E   *  H   .-HM 

of  little  con,e<iuencc:  the  s,J«t.nce  l>  to  he  looked  at:  per  Bovd.  C.  in 
Bryoe  Brother,  v.  Kinnee.  14  P.  R.  30ft 

k  7'i^r^  hu.baii.l  end  wife  live  together  in  the  .nme  home,  the  hua- 
band  being  the  owner  or  tenant,  he  1.  in  apparent  po».e«,lon.  and  the 
r.  t,.j  ""i"?  .."."""ii"'''  '""'«""■■  "<"  "xins  'O'  her  per,onnl  u«:.  muat 
be  made  plnintlir:  Hogahoom  v.  Orundy.  16  P.  R.  47.  But  the  .took 
0/  sood.  of  a  bu,uK„  conducted  in  the  name  of  the  wife,  though  bv 

the  court  out  of  which  the  proc~.  iMraed,  or  the  eo,rt  f»  the  dfvirf,m 
m  which  the  Kinite  or  attachment  under  thr  procn»  »aa  made  the 
party  who  inued  the  pnicea.  and  the  peraon  making  the  dalm  but 
the  judge  may  change  the  place  of  trial:  Rule  11  («1.  The  bailt*  ha. 
the  option  of  saying  i^,„„.  which  co.irt  the  «m,i„»«.  ,k.||  b,  r^,„„. 
nble.  subject  to  the  power  of  the  judge,  in  hie  di».Tetion,  to  change  the 
riace  of  tri.,1.  But  it  .eem.  doubtful  whether  any  eWk.  other  than 
tie  one  who  imue,  the  proce...  can  i«.ii,.  ,he  interpleader  mmmm.. 

„o,.?V"T'  *'  V*^.  •*  ■''••'•-The  judge  ■■  in  hi.  di»;r«i«i  •■  h^ 

newer  to  change  the  place  of  trial:    Rule  11    In).     Tke   plaw  rf  trial 

•h.nild   not  be  changed  nnlea.  the  prepondernnce  of  conveniene.  wooW 

v"Ji.""  "i  ""■  ""■"■    ''"'«i<"l    '»    *«  cho«.n   by   the   ballilT:    Peer 

.>ortnwnrt  Tr„n«i.ortntion  Company.  14  P.  R.  Wl ;   Berlin  Piano  0» 
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OLilMAKT  TO  OIVB  PA»IIClJLAlli  Or  CtilH. 

1«  P    R    243:    Kweii  v.  McKeoo,    2    Q.    "■    "•    *"■   A    t     n     n 

Robert.  V.  Onat  Northern  Kullw./  Co.,  1»1  2  Q.  B.  IIH. 
8m  doIm  to  tcUtx  ITO,  Mto. 
a...  .•  »«Mi..aim««.— When  Interpleader  proceed  !•  lejued.  MC- 

Th.  pe^Urin  Of  the  proceedlnp  In  the  dlvUlon  ">"«  »'"  »»'  »• 
rrS  "c"  '"B'"?l's"*"'AT:p7e:r  r.l:,'^^C  en  on,,  h. 

here  are  ImperaHre. 

-  __.         *  ■-—««.— Neither  section  21R  nor  the  EuIm  now 

_  _i,     •  _    •  ri.l_  —Rule  0  Form  No.  64.    Particulars  of  the 

rte  cferk'i  office,  within  Ave  d.,.  (eee  note,  to  KcUon  78),  »'<•'';' 
Krvfoe   ofthe   Summon.;    «.ch   pnrticul.r.   ™""/P~''j^'*'\,'';j',"'e 

t'T^nrrre'oi;  r^M  for  Which  it  ..  clfi^^^^^^;-;-™" 


ii(ii;iipi.ui*»— uti'iMiT  roil  conrs,  etc. 
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«.u.iir  di,i*.d  upon  u..  ,„™,i^,  ■li;,^';  iJirrJT'g  E.'^i'ST 
•!«•  2«l.     Bule  9  nqylrw  the  (mb  t»  b.  ■pMllM. 

man.  L.  R   ->  o   li    is     iv^^»  1     .        ..      "  ^^'  Churchward  v.  Cole- 
•««M,   1^  n    .  y.  u.  i(j;   Whitehead  v.   Proctor.  2  H    A  M    ^wo-  „-  i.- 
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CLAIMANT  MAY  PAY  MONEY  AND  OBTAIN   RFXEASE. 


would  be  liable  for  any  special  damage  caused  by  it  The  liability 
would  be  confined  to  the  seizure  aud  the  time  between  It  and  the  order : 
Walker  v.  Oldias,  1  H.  &  C.  621 ;  Abbott  v.  Ricbarda,  15  M.  &  W. 
194:  Lister  v.  Northern  Ry.  Co..  10  C.  P.  408;  Kennedy  v.  Patterson, 
22  U.  C.  K.  556;  Beid  v.  Gowana,  13  A.  R.  501. 

AdTertiMmeBt  of  •*!*. — The  ealc  should  not  be  advertised  as 
beinc  under  the  execution,  but  under  the  order  ot  the  judge. 

Fmeeeda. — The  order  should  provide  for  payment  of  the  proceeds, 
after  deducting  expensrfi.  into  court:  see  Form  fl4  (1).  The  liability  for 
the  expenses  of  sale  may  be  disposed  of  after  the  determination  of  any 
contest  as  to  the  title  to  the  goods:  Reid  v.  Murphy.  12  P.  R.  338; 
Cioodmnn  v.  Blake.  10  Q.  B.  T>.  77. 

For  Otliar  Good  OaaM. — Under  a  similar  rule,  a  liorse,  which 
was  the  subject  of  an  action  for  breach  of  warranty,  was  ordered  to  bo 
sold  pending  (tie  trial:  Bartholomew  v.  Freeman,  3  C.  P.  D.  316;  and 
shares  in  a  limited  company :  Kvnns  v.  Davies,  1803  2  Ch.  216. 

Clftlmaat  Mar  Recain  Poaseaalon.— By  Rule  11  (c),  if  the 
goods  were  in  the  posscBsion  of  the  claimant  when  seized,  he  may  re- 
gain possession  of  the  property  seized  by  depositing  with  the  bailiff  the 
\alue  of  the  property  seized,  or  the  amount  for  w^hich  the  seizure  or 
attachment  has  been  made,  whichever  is  the  lesser  sum.  to  be  paid 
into  court  to  abide  the  Judge's  derision.  In  case  of  disagreement  as 
to  the  value  of  the  property,  the  matter  shall  be  decided  by  the  clerk. 
subject  to  appeal  to  the  judge.  Upon  the  deposit  being  made,  the 
bailiff  is  required  to  re-deliver  the  property  to  the  claimant:  Rule 
11  (e).  Under  the  English  Act,  51  and  52  Vic.  c.  43.  s.  156,  from 
which  this  fi  taken,  the  claimant  could  give  a  bond  for  the  value  of 
the  goods  claimed.  Under  this  rule,  the  bailiff  can  only  restore  the 
goods  to  the  claimant  upon  the  mou^y  being  deposited  with  him. 

If  a  claimant  pay  money  into  court  under  this  rule  and  fails,  and 
the  creditor  takes  the  money  out  of  court,  and  the  same  Is  insufficient 
to  satisfy  his  judgment,  he  cannot,  en  that  judfiment,  seize  the  goods  n 
second  time.  "  By  the  payment  into  court,  the  claimant  does  not 
acquire  any  property  in  the  goods;  hut  the  judgment  creditor,  by  taking 
out  of  court  the  money  paid  in  by  the  claimant,  elects  to  accept  the 
money  in  lieu  of  the  goods,  and  is  thereby  estopped  from  afterwards 
denying  that,  as  against  himself,  the  goods  were  the  goods  of  the  clnim- 
nnt':"  ITnddow  v.  Morton.  1804  1  Q.  B.  05,  565.  "  It  is  not  neces- 
sary to  determine  what  might  be  the  result  if  the  judgment  creditor 
had  seized  the  goods  a  second  time  on  another  judgment:  per  Lord 
Esher,  M.R..  Ih.,  p.  567.  See  also  Kotchie  v.  Golden  Sovereigns.  Ltd. 
1808  2  Q.  B.  164. 

The  method  by  which  the  clerk  or  judge  mr.y  arrive  at  a  decision 
as  to  the  value  of  the  property  Is  not  provided.  The  bailiff  and  the 
claimant  should  each  attend  before  the  clerk  or  judge  when  the  question 
of  value  Is  decided  if  the  deciBion  ia  arrived  at  from  evidence.  Tt 
would,  however,  be  competent  to  arrive  at  it  from  a  view  of  the 
property:  Collins  v.  Collins.  26  Reav.  306;  Bos  v.  Helshnm.  L.  R.  2 
Ex.  72 :  Re  Dawdy,  15  Q.  B.  D.  426. 

The  bailiff  has  no  option,  but  is  bound  to  sell  the  goods,  if  ordered, 
under  Rule  12 :  but  the  claimant,  if  the  goods  when  seized  were  in  his 
possession,  may  prevent  the  sale  by  making  the  deposit  required  by 
Rule  11    (c). 
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proceedin,  to  aell  th»  good." rr.m.-  .J  i  ""'  ""'"I'tiin"  before 
.nd  the  «,le  bein,  the  M  o'f  ?hc  "a"  „„"f,"h?^''  '  "J-  «•  »■  «5 ; 
ther,.f„r:  Held  v.  Oowan,    13\    R  501  ^     ^  ^  "■°°'''  '"  '"™"'"' 

deci,i„„%';Tet.tL^r  'Ce  S?"  tfrno  '"'°  TA  '°  '"'■■''  "-  """' 
-«.„«,  b,  the  cerk  „.,t„  .he'^oWrjh.Tr.^^tdi^SdZ'n.""""  "^ 

froB  »hicl,  it  wa,  iMued,  the  j„d«  wonMh  "'''". ''■°°'  "'«  «""•• 
note,  to  .eetloo.  61.62;    bit  .eVn'ri„:T."^t°'r4V"  a' R"«i4"" 

i».pe^rvo':S*th'e'td'gf  hl"*r*rter:„J?v;  ??»•■-"-  .an«„a^  i. 
Queation.  which  are  pronerlj-  i,™™  I^  ^  "  V"  ,'°  «''J"''ic.te  on  tbe 
The  adjudication  here  n,™,,Zd  j,     mpTv  th",    "  ,■"•     "!""'«-"'"  !«»"«. 

note,  thereto.  eiceeos  JJO :    sections  130  el  JO}.,  and 

.ion  2it".n°d  R:,o't'  :;itrn";he'H'  "■  °"°"-'  "^  "■"--I-  5.  .eo- 
deciaion  of  the  judge  i.'  flnal  Li""*'"?'  f'^"^i  by  .cction  123  t^ 
eeed.  thereof.-  R.  v  Ut,  13  U  C  B  ^^'V'  '°  "■»  «»«"  ■"  "'«  pro. 
135:  VVIiliaa.  v.  Riehard.„n  30  lV^^'»"'  '•  S"""-"".  10  C  P. 
li.  D.  55;  and  the  judge  cannot  re^r.;  h  '  ^™"  '•  Bridgett.  9  Q. 
»nch  application  i.  Lde  after  th.t?^^!^"?'"'  "'  °""  "'  decision  if 
1  P.  K.  316;  Bl™d  V.  rS:  4  ',^0  r"  tr'l^'  ^°"^V.Mor.n. 
I.W  e'  «,.,  «  ,0  the  ,„„.cr.  of  the  jnd^'  in  5ury  ra.^"  '°  """™' 

»..lo.«:,™°';^X;„'J«„^,;«^«i^^^^^^^  b.  ob,e„ed  that  the 

in  regard  to  the  coat,  nf  «,.  i».  ,  f "'™  -ilo.  sub-aect  on  (3)  ■  ist 
.0  the  g«Kl.  .e.X.'nd°'2nd  in'"STo  "tr^'""  Z"  '=«  '"■«  "rt^ 
";e,de„,  ,„  the  enquiry  „  „  dlmC  A,  to'T  «■«  P"«"^l»«- 
be.w«n  the  parties  to  the  interpl2ris,„„   I,  ^'""""n  "'  coats 

.hould  usually  f„i,„,  ^^^  re.„It      It 7,    "  n,l  "  "T,  '"'''  """  ™'« 

.ubjcct  to  few  eiceplions    if  ,.«„.  0  ^    '"  ''"erally  obacrvi-d  and 

Scale.  V.  SargesonTSitl  707rTOir"1,' ,.^"''"T'  '  Dowl.  w\ 
of  Montreal  v.  Little.  17  Gr   685  Hopkins,  3  D„wl.  348;  Bank 

r.;w,r J.'V„Td? -?.CrN".  "^  'JsT'stt "' Vif  •-  ""■»«">"«-  ^ 
Ho:  Clifton  v.  Davis,  7  E  4  B  '309.  i.  '^  ''■  "•■dwell,  10  A.  4  E. 
farter  v.  Stewart,  7  P  B  I5  I??'  ^''T^^  "■  '^"f"-  1  P-  R.  134  ■ 
3  O.  R.  413.         '■   '  "^^  «■  85,  Segsworth  v.   Meridan  S.  Plating  Co.. 

M.ere^r.in'-ri'!.™  :t„rrp„'„"  tt '■^™  T'™  ■  ","  »"-^  <-« 
2'1"  .bereto.  Tl,e  bailiff  must  forthwitl'Z',?,,"""'''  "  °  """»  '' 
•'■^  P^<--s.  and  if  u.e  latter  required  ."Se  t  bT^'L^tl^rhl 

n.c— ni 
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DAMAGES. 

iiiiifit,  within  five  daj'B  after  luch  notice,  pay  the  clerk  a  lum  sufficient 
to  secure  the  clerk's  and  bailiff's  costs,  unil,  if  it  Is  not  so  paid,  tlu- 
biiiliff  may  obnndon  the  seizure  niid  thf  party  who  caused  the  prori-ss 
to  issue  is  to  pay  the  bailiff's  costs. 

If  an  eiecution  creditor  had  not  given  any  inHtnictions  aa  to  the 
Hfizure  of  the  soods,  and  on  being  made  awnre  of  it  had  given  notice 
obandoning  all  claim  to  them,  it  is  submitted  that  he  could  not  be  held 
n-Hitonsible  for  costs:  Wilkins  v.  Featmun,  7  P.  U.  84;  Canadian  Bank 
of  Commerce  v.  Taaker,  8  P.  R.  351;  Hooca  v.  Oun  and  Shot  and 
(Jriffin's  Wharves  Co.,  28  L.  T.  0.15;  Vanataden  v.  VanHtadeii,  10  I'. 
K.  428. 

Wlicre  the  claimant  fails,  the  bailifTs  coats  arc  to  be  allowed  to 
him  unlcRg  otherwise  ordered:  Rule  11.  This  Rule  differs  from  former 
Ruh'  Xi.  which  provided  that  in  the  events  menti'  ned,  the  bailifTs  costs 
idiould  be  ordered  to  bo  paid  out  of  the  amount  levied.  It  is  submitted 
this  wouhl  still  be  so  under  the  present  Rule. 

If  the  bailiff  does  not  retain  his  costs  out  of  the  amount  levied,  he 
cannot,  if  the  claimant  has  been  ordered  to  pay  the  costs,  sue  the  erccu- 
tion  creditor  for  them :  Bloor  v.  Huston,  15  C.  B.  266. 

The  Supreme  Court  would  have  no  power  to  interfere  with  the  dis- 
cretion exercised  by  the  judge  of  the  division  court  on  a  question  of 
co8t*t:  Churchward  v.  Coleman,  L.  R.  2  Q.  B.IS. 

Where  a  judgment  had  been  given  in  an  interpleader  issue,  ond  the 
Court  of  Appeal  reversed  it,  it  was  held  that  the  part  relating  to  costs 
was  reversed  too:  fJage  v.  Collins,  L.  R.  2  C.  P.  381. 

Beonrltj  for  Coats. — Even  if  there  manifestly  appear  to  be  no 

hnna  fide  claim  to  the  goods  by  a  claimant,  he  could  not.  it  ia  sub- 
mitted, obtain  security  for  costs  from  the  other  party:  Doer  v.  Rand. 
10  P.  R.  165;  De  St.  Martin  v.  Davis,  W.N.  (1884).  8fl:  Anglo- 
American  V.  Rowlin,  20  C.  L.  J.  371 ;  Tomlinaon  v.  Land  and  Finance 
Corporation.  14  Q.  B.  D.  539. 

As  security  for  costs  can  now  be  ordered  in  the  division  court :  Re 
Fletcher  v.  Noble,  9  P.  R.  255,  there  appears  to  be  no  reason  why 
such  security  cannot  be  ordered  in  an  interpleader  issue:  Lovell  v. 
Wardroper.  4  P.  R.  265;  Swain  v.  Stoddart.  12  P.  R.  490. 

On  the  question  when  security  for  costs  will  be  ordered,  see  notes 
to  aectiona  119  and  170.  ante:  Bruce  v.  The  Ancient  Order  of  United 
Workmen,  11  O.  L.  R.  633. 

DamACoa  Aiialnc  out-  of  the  Exeentlon  of  tlio  Frooeia. — 

Section  215  (3).  This  provision  is  taken  from  the  Engliah  statute, 
30  &  31  V.  c.  12,  8.  31  (The  County  Court,  1888.  51  &  52  V.  c.  43, 
s.  157).     The  material  words  are  similar  in  both  statutes. 

The  judge  has  power,  and  it  ia  his  imperative  duty,  not  only  to 
adjudicate  between  the  parties  to  the  issue  or  either  of  them,  but  also 
as  between  either  of  them  and  the  officer  or  bailiff  in  respect  of  any 
claim  to  damages  arising  out  of  the  execution  of  the  process  by  the 
officer  or  bailiff. 

The  words  of  section  215  (3)  are  very  comprehenflive.  and  are  in- 
tended to  cover,  and  it  is  submitted  do  rover  all  and  every  claim  for 
damages  which  nny  of  the  porties  wouhl  have  had  against  the  other  or 
the  bailiff  or  officer  in  any  way  arising,  or  that  by  possibility  might 
arise  out  of  the  execution  of  the  procesR.  The  judge  is  expreasly  auth- 
orized  to    adjudicate  in   respect   of  "  nny  claim "   for  damages.     This 
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undtr  warrant  of  attacliraont  Imu«1  si  »  "■;",  °'  "  "'•""«  ""J" 

P.'oce  under  .ection  200ifVZa^„LlT'"'il  ^'J?"  <"  l"'"<^  <>'  the 
hove  any  elaim  for  damage.    "i,hta  T.  ?""'''  '""  ''  ""  !'»'«<'" 

•Wuld  be  ««,erted  in  the  "nterel™.  ,  '"''"  "'  "■'»  P'-yMon,  It 
.uoh  data,  ,h„„ld  11.°  id?;  iy^r^Zj'Z- ,'f  "  ""  ""••>■  '""'"« 
the  other  QUMtlon.  oniy    ho  wo,.M  h.  ,  !.  ^^""^  '°  "^udiMlo  upon 

"  .nother  action,-  li.  h  v.  hS  ril-T'p'l'S""  f""""  "'«  "'«'"- 
"ijlon,  13  A.  K  20«.  Ti..  .„.;  '  **  "■  «  Ex.  15;  Poi  v  Svm- 
-entute  after  tt  ^i.l^irZ'ioZVZf  'TV'  ""  '="'""'• 
|.robnbly  ,u„e.ted  the   amendment  '   "  '^^  "■   *"■   "hich 

of  .!lowin»  the  bailil  to  "nterple'd  «  tha  he'  '"""i"""  ""  ""=  "Wect 
the  adverse  claim,  ot  the  eiSon Mi?.,  "7  '*  P'o^rted  nuain.t 
that  they  may  «,h,  out  theTueatiorof  «  ""''  "■"  ='"'°""''  ■■"'  ■» 
hetween  themaelves,  Ou^tion  ot  the  ownership  of  the  good. 

<'on^'^uTjirv:Z'  .^f  ^iS-  .u'r'ejre/r  ■■°' «'-  «■' «-- 

MWM.  the  claimant  may  .ue  him  for  .„  !°'   °"w<>"<Iu«.     If  he 

■"fact  be  no  ProtectU  to  ?Le  L'  Mt""  ""^ '°-"''°"-  ""'""''■ 
a«mj  hone,tly  i„  the  execution  of  hildntv  h  *  •'"'?  '"  ■""""«■■'•  « 
fact  belonged  to  the  claimant  Me  nrlnciri;  r."""  '°°^'  "•'''^''  '" 
principle,  of  practice  of  the  SunremrS  °'  '""n>l«nder  and  the 
0  c«.e  of  this  kind.  supreme  Court  may  well  be  followed   in 

In  Smith  T.  Critchfield    14  O    n    r»    o.»-» 
•««l:  "It  i>  no,,  „,  e„„^°'  "  "J;;^-  !>■  S",  at  p.  S78,  Bret,  M.B.. 

-.s:te-ti:iftfE  ;iF  v°-"^-^" '= 

-ry.l.g,atb..VenTnVw^irhryrLr,„''^S,l'jCte"''SJ': 

-..^:  'but-t  z:\z  'tS  -p^r-r  '."harth^'"^"^;"  ■«»'™'°"  -^'" 
'rt."„i!r  i^ri^rrc'f-?V  ".'»"-•-"•---  -V" 

■■•herllt"  include,  a  divi,'i„S' ^iV,  ,,„7,t..  '"  »"».«"'«».  the  ,.„r,l 
statute.  ""■"  haihtf:  .ee  section  2   (b)  of  thai 

AppllostloB    for   lr«w    1V1*1      mi.1     , 
section  (5)  :  see  also  sect"*  123  ilVST.'"'^  ''    f""""^    '"■■   ••!■    «ub- 
trial.     At  one  time,  there  wa.  no  l.»      .        "  '"  »PP"'™tion  for  new 
"-'interpleader  in  tie  di^.ron  eS°r."^R"vV.t"',;  r",™.'""'  '"  "'"" 
■•nles,  a  new  trial  Is  moyed  for  within  th^' „^S'  ^.?  "'  "^^  "■  "O^-  ""•' 

-•'Bla'd  n;^^i»„-t  £™-   -'^4  'rrrariVn- 

j:;^;:^r-;;i-;-!:.-~;^new.r..^^^ 

usual°;;;;r^^„*?mp^ch*te™f  M'fhfTd'-^.l.T'i""  ='•'  '">•  ■"'- 
"anting  „  „,„  ,„.ri,  here  ""ferredon  the".  ?'"'"  ■'''"">"«'■"••  "" 
*d.ng  stay   of   proceeding.:    -ccLrsi^"  T^."^^'  TrdilJ^^ti'^n 
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APPEAL    IN    IXTERPLEADEB    CASES. 

=. »..  which  «ho„10  „ot  b.  .«rci«d  .rbitr.rily.  b„t  a«»rdin.  to  ^'l'^^"^^" 
of  roi..im  mi  juMlce,  and  with  a  due  relard  to  th.  niler  of  law  .pplic 
able  to  Bticb  caael. 

A»  to  the  Impoiitlon  of  termi,  lee  note,  to  .ection  98,  oi.<«. 

"^~£?i..r.b-^=  s  ^.'"^e^ir  r„tthT. 

^^::lTo^;^^„  tv'.uUr'ndT"....  b,  ,.>..,•  «rved  in  order  to  bhj. 
?S  Shonld  a  baillft  di.refard  thl,  Kction.  he,  a.  an  »""'•»"■"' 
S^^"bj^r.o  the  .nmn,.ry  J„ri.dio.i„n  of  the  ''■»"•  '"''•""I^j.TJ': 
to  b.ar  the  unnecewory  expcnae.  and  the  cose.  .ouW  be  con».l.date.l . 
Merchants   Dank  v.  ne™in.  10  P.  R.  1". 

The  inoe  of  the  interpleader  .ummona   auiimea  the   right   of  tne 

:,Uen?lyX«S,tIon' creditor   1.  not  bound   to    prove   «  i"?«inent 

ii^:^\r?:-f^^^-^^^^v;K;:i^:u^^<^-^>f 

,round  that  hi.  jndpnent  wa.  void  a.  a,am.t  creditor.? 

l.~.I— Ae  to  the  rijht  of  appeal  in  interpleader  ca.e.,  where_ 
.be  m'^^rthe  valieof    the   goodTclaimed  or  the  proceed,  thereo 

S  the  a.i^.  were  reallymore  than  $100,  and  that  a  le..  amount  was 

judpncnt:  WW'\'-  ^'l"-  ^-.^q  "„^'Jyo  X.^^  the  valie  of  th.. 
S'.'TizId  «ce'e;''?iOO  TerJ  S' m\Z.^.  'hou'gh  the  clain,  of  ,h. 
f^u.rrcrrfi°ori.  for'  le,,  than  »100:  Vall.nce  v.  N„,.h,  2  H.  & 
iN.  712. 

n.«....  1»  BiUUa  «id  Cr.*ltoT.— Section  215  (7).  «ije.  th- 

all  the  conseonenee.  there  prenenbed. 

Th.  right  given  to  the  bailiff  to  counterclaim  I.  practically  allow...K 
him  to  .ue  in  hi.  own  court,  notwithstanding  .ect.on  80.  A,  to  count,, 
claim,  see  notes  to  section  65. 

If  nnv  claim  for   damages  be   not  adjudicated  upon   in   the   int,r 

cited,  anie. 
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LANDLOllU's    tXAIM    KOIl    BKXI.  ^„ 

H.cr.™h*.,?^'"„*„'7H^"';^*«*;-B-80    IIIH.  c.  81,  pr„,idi,„  .b,. 

■"oney,  re„ll.ed  under  "xeoitrn^l.nfl^ri?".  Z""'""  ""''  "■»'  "" 
nil  eiecutlna  and  other  S™.  hlf^  -""tr  bated  rateably  an,„„„t 
property  or  Proceed,  whiorwere  tt'lXe"""?".'-  "r,""'  •""■''  '" 
the  .-rnlltor.  who  Lav,.  Johml  1„  ,h„  l„!  i  ,  '"tc- pli-aiier :  and  only 
In  the  e.p..n.e,  of  then,  cin  ,h„rjil, ','''*'"'''■'  "'■^"""f  and  -hared 
the  above  ,,at„tefirne°Ltrnl,lV"'"°^  "T"""  "  <=".  4.  6)  of 
•W;  2  o.  W.  N  bra  '  """  "°"'"  Beorinw  Limited.  22  O.  L.  R. 

Snpr^e  Jottt'  TeTJurrtf  d'ir'rT,  "l  '"l""""'"'  """-  '"  "" 
exeention   or  the  valne   of    the  .,»r  .  "'""'  ""  '"°''""'  »'   ""= 

pleader  l,.„e  mSy  be  tried  n  n  S.,  '  "'"  "^"^  *"»■  '1'"  '■""- 
tbe  jndge,  of  th/ Supreme  Court  If  T.'.  T"'  ,  ",  "°"'''  '""^"  "'"' 
theae  rulea.  Their  ™we«  are  ^nflni^  ^  ^J,'"  V'',"°  ""■""  •"  """I'" 
lOH.  c.  50,  ,.  loS  The"  i?  ^  1,  f  '"'■'^''  •'»>"''«'""!  Act,  B.s,0. 
inriadiction  to  1;™™™.  aent  frl  th  «  """'  '"  ""■  ''"'"'•''  ""'" 
the  Supreme  Court  a  "e  of  n„  f,  r "  ,  „L  "r""  '^°''";  -'«  ™'"  »' 
of  the  .tatute  conferring  the  n,«^  ^  Zt  .?  "^',  ""'''"  ""  f™' 
Aitent,  r.  Lock««»l, "mm  a.  C    347"  ""^  '"■"""■■  »'  '•°'"" 

«ie.— (1)   The  landlord  of  a  tenement  in  or  unon  whirh  v     ■  ■ 
property  ,,  taken  under  an  execntion,  ,„ay,  bv  notr^n  wrTt  '^ ->= 

holdmg  and  the  rent  payable,  delivered  to  th.  bailiff  or  officer  ""'"'■"'"■ 
making  the  ley.  elaim  any  rent  due  and  in  arrear  at  t he^me 
of  the  taking  m  execution  not  exceeding  tl,e  rent  „'  f„,  r  „•  ,^, 

been  let  f^r  no?  ll""\  "^  ^r""'"^  "''"^  *'"'  t""™™'  '■»« 

.^;ini:ir;h:t"tro:rvr"  -  ■™^-  -"  -"'  — ■ 

^^i^Z^-^-d^^— ^-iS- 

■'"Id  withm  ten  days  after  seizure,  the  money  realized  'hairr 
ma,n  in  eourt  until  the  expiration  of  the  ten  "day,  to  an  wer  t  e' 
aim  of  the  landlord;  and  .here  the  money  has  been  paTd  il 
onurt  the  notice  may  be  directed  to  the  clerk  with  like  effeci  as 
.^-n  to  the  bailiff  „r  officer,  before  the  sale  of  the  pro^r" 

(3)  The  bailiff  or  officer  making  the  levy  shall  also  distrain  „      . 

ess^buHwiVo!  ^'n  T  ''•""''■  ""*  '^^  "''^  oUhfr  ».. 
ress  but  shall  not  sell  the  property,  or  any  part  thereof,  until ''"^• 
»fter  the  expiration  ot  eight  days  after  the  dUtress. 
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■llch  CM*4. 
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IMNDLOnU'8    CtAIM    FOR    BEST. 

(4)  >'or  cviTj-  (lintrcss  tor  rent  in  arrear  the  bailiff  or 
officer  shall  be  entitled  to  have  as  costs  of  the  distress,  instead 
of  the  fees  allowed  by  this  Act,  the  tecs  allowed  by  The  Coats  of 
Dislrest  Act. 

(5)  If  any  replevin  is  made  «(  the  property  distrained,  so 
much  of  the  property  taken  under  the  execution  shall  be  sold 
as  will  satisfy  the  money  and  costs  for  which  the  execution 
issued  and  the  costs  of  the  sale,  and  the  surplus  of  the  sale,  if 
any,  and  the  property  so  distrained  shall  be  returned  as  in  other 
cases  of  distress  for  rent  and  replevin. 

(6)  An  execution  creditor  shall  not  have  his  debt  satisfied  out 
of  the  proceeds  of  the  execution  and  distress,  or  of  the  execu- 
tion only,  whore  the  tenant  replevies,  nntil  the  landlord  who 
conforms  to  the  provisions  of  this  Act  has  .been  paid  the  rent 
in  arrear  for  the  periods  hereinbefore  mentioned.  10  Edw.  VII. 
c.  32,  8.  2ir. 

Ooods  Takaa  by  Virtue  of  »aT  E«M«tlo«.— Tho  rtalale  8 
Annp.  o.  14.  preventpii  the  jhcrilt  from  rrmovllig  "  umkIii  soiled  under 
execution,  without  paylnj  the  rent  of  the  premises  in  orreop,  "not 
exceeding  the  rent  for  one  year." 

The  En«li»h  County  Courts  Act.  1888  (SI  and  52  V.  e.  43,  ».  1"J) 
contains  provisions  very  similar  to  those  made  by  this  section  of  The 
Division  Courts  Act.  and  the  decisions  under  the  former  ape  applicaMe. 

The  section  would  apply  to  an  execution  fop  costs  of  defence: 
Henchett  v.  Kimpson,  2  Wlls.  140. 

A  similar  provision  is  contained  in  B.S.O.  1914,  e.  155,  s.  66 ;  but 
it  Is  exppessly  made  applicable  to  executlonr  issued  out  of  the  Suppemc 
Court  or  county  or  district  couru,  and  Jes  not  apply  to  division 
court  executions,  as  to  which    the  section    inder  consideration  applies. 

Ludlora-s  ClKim  for  Bent— Tb.  Ludlord  nt  •  TeneiuBt. 

—"Tenement."  though  In  its  vulgar  acceptation  is  only  applied  to 
houses  and  othcp  building.,  yet.  In  its  original,  propep  and  legal  term 
.Ignilies  everything  that  may  he  holden,  provided  It  be  of  a  permanent 
nature-  whether  It  be  of  a  substantial  and  sensible,  or  of  an  unsub- 
stantial   ideal  kind;"  2  Bl.  Com.  16;   Stroud.  974. 

The  notice  of  claim  by  a  landlord  cannot  be  given  unless  there  is 
an  OTislins  tenonoB  at  a  fixed  pent;  and  it  the  tenancy  should  oe  de- 
tepmlned  or  has  expired,  the  notice  would  not  be  effective:  Coon  v. 
Cook.  Andrew.  211):  Bisley  v.  Kyle  10  M.  &  W.  101;  and  Kisley  v. 
Ryle  11  M.  &  W.  16.  A  mere  ag.  'ement  for  a  lease  under  which  no 
rent  has  been  paid  or  possession  te  en  would  not  be  sufficient:  It.;  see 
Hand  v  Hall,  2  Ex.  D.  355.  Nor  does  the  statute  apply  If  the  lease 
has  been  legally  determined  by  a  notice  to  quit  or  by  entry  op  eiectmenf 
fop  a  forfeiture:  Hodgson  v.  Gascoigne,  5  B.  &  Aid.  88.  »  sPPl'Mr" 
forehand  rents  payable  in  advance:  Harrison  v.  Barry,  7  Price  (iUO . 
Dnek  V.  Braddyll,  McClel.  217 ;  and  even  when  reserved  in  a  moptgnge 
by  way  of  further  security  for  Interest:  Yates  v.  Rutledgc.  5  H.  &  ^ 
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would  ,ppl,  ,„  ,1,,  ■  ,  „  •  "■  ""•  "*  8-  '-  B.  483.    The  ■tuiiii,, 

r.«  which  „.  i„  „"  J   "i°'„,^-^l  J^'=  '""'«»"'  ™»  "11,  H.l„, 

M.  *  G.  440;  Tomll„«,„  v' j'.r,i.    *  v  C   k  «"°v"  '■  ""S"'*  ' 
12  U.  U.  R.  832.     And  thl.  1.  .!.„  .J,    .  '  ''''••*':  Vniim  v.  Rnltnn. 

creditor:  Taylor  v.  I^njon   d  mJfM     vJL        L°""'  ""  ""•■■■tioii 

P«»  the  landlord,  the  rent  after  liS   tt  hM,  I'.-'ir'l.""  ' '"'■ 

of  .ale  for  the  repayment  to  the  eSior  „f'^°,'hl  ^°f  m'  """«" 
amount  of  the  elocution :  Lockhart  »  Orav  °  P  r  T^J"^''  '""'  "" 
•latute  of  Anne,  it  1.  not  nec.rr/;„  .Iv.'n"  ?■'  J'  ""'  ""''"  *• 
.heriH:  Brown  v.  R„„„„  J  v  ,?  n  S,"'  "°""'  '"  "Htin« "  to  the 
523;  Tomllnaon  v.  Jar"?,  ll  u  c  £m  V^ '"T  J:  ^"'*"'"-  »  ^-  <'■ 
V.  C.  L.  J.  280:  Corp!  kl„i.,„n  i.^h*'  o^V  r  ^'"^°!  'i. '"'°"-  " 
thit   itatute,    Kri((e»   notice   t.    r.„,l.^  ''■  "■  ^'  ■  •""  "'"'ir 

Norton.  13  P.  B  "^'S  Th.  ,„jr  /^  neeewary :  Be  MeOreuor  v. 
rent  aft.r  .dzure  bfthe  bai  m?  SharT  ^  T  """•"'"  «"  «°«"-  '» 
Cralj.  13  C.  L.  J.  32?    Tie  f;cf  „V".  i''   n"*,""'-  '""'■"••  ""'«  v. 

the  »„od,,   prejudloe  »uch  Zm7or  rent  ■  is      InT  ""  "   '„^"  ""''  "' 

o'  May,  and  on  Monday  the  11  were"  Jl.^"'','"'''''  ^'°"'  ""  «"' 
held  that  the  landlord  waaenmS  f  T-  ^  "S''"  "«"<lon ;  It  wa. 
in  .ood  faith  fortl  co'n"  ™  'a1r^°  "p^'jee  h'.":^"  "  '»,""'•""-' 
for  the  purpose  of  Its  better  snie  .K.  .  '  'or  bavinj  grain  threshed 
be  allowed  him:  OalbrnTth"   Fi::tut.  ToTp, Too'."*  "'""""''  '"""'" 

'^"'^^'izrL'Jii^^rfo":'^  ■"  '"°™* "'""'  »»'•  -  >"- 

would  not  be  in  the  Sodv  Vf  .k»  i  PO"e>»ion  of  them,  they 

elaimin»  for  the  reatTue  at  the  time  rh'°  "'  '».'"'«»'  the  landlord 
nr.emp.ed  .„  he  enfore^'!  Ha  t'V  Bey  'fds"n  O  "p"",^,'"';;'^"!","-^ 
«b.enl  for  a  mere  temporary  purpose  is  n„f' .,;  K  ^  ""'•  *""  "*'"« 
V.  Rumble,  19  A.  R.  4S);  Coffin  T  Dyke   48  J    p",",,""' ^  .^'J"" 

740-  ot,H  >"""'"«."  U.  C.  R.  40B:  Duffus  v.  Creiehton  14  S  f-  D 
Where  "hrril-rV":;""'  '°  '""•"'  "'•  ««'  '  AVnll'^nt". 
..cJi  ram  '',l'e"ml''e°f"t"'v„lunT",'"  "*.""•"  ."'  "^^  ""^  »"■>" 
r-himint.  nltheuRh  what  her.  J^^^,,.""''  r'""""'  •"''  !""««"  "' 
«"cl  in  vtolatl  'f  d«y  it  was  hew  th'^t  ,r.'''','°"''"°"  °'  "■=  '>'"'" 

'.->  and  the  .andi„rd''»:i;°dir  *",?r:f;.rt;,r™"."'wv."t''^ 
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SOTICB   OF    UkXDLOBD'S   CLAIM    KOn    BEST. 
J80.   .«.  .1«.  B.e.h...   (Ltd.)    V.   I>..™n,  1808  2  y.   B.   IW  .n.l 

UotH  to  KCtlOO  1T3. 

■.!__  H..t  k*  M»*«.— Where  M  the  tlnw  •n  •lecotlon  WM 
hrirth.t  the  .herilt  could    not  del.,  tk.  ■.tare  »»'''  «*'  "^  '™ 

1^1  \»  -*  -»,i«h  th«  »iKnitlon  creditor  wBi  aware  when  he  iBniied 
S:°'  /«  -^nd  Wore  hcT^  ocrtala  crop,  were  removed.  i„mcl.n. 
5  WJ  the  pi.  n«r.  claim:  It  w.  held  th.t  the  -herilt  w..  ll.ble: 
I^oTe  V.  McConke,.  26  O.  P.  47t.  The  «me  principle  would  .pply  In 
the  CM  of  .  bailiff.  u     n  — 

TOk™  Ik.  halliS  h..  received  notice  of  rent  due.  he  .honld  en. 
dc^to  «S,re  1«.'  ev"e:«  on  th.t  point, and  If  p«»lble. In.p».. th. 
f™"  or  mrt^Vnqulry  abont  the  term,  of  holdln,:  A"''*''"  ;•.""'""; 
IE.  2m  He  .hould  alM  forthwith  live  a  "P?  °'  ''"I  ""'^^ '° ''',! 
Lotion  creditor  or  hU  -Udtor^"  «•■'.    '  •"  !Sr?i  Yb)    S  orter- 

hi,  ^.tX. till  .ucb  r»d.  mu.t  be  removed  .ithin  a  reaaonaWe  time 
ifter^f  Jil'  ^  o,derTpro.«..  *«  '''hf  »f  «.e  P-"—  ••«'■'"  ' 
dlatreM  for  rent:  nujhea  v.  Tower..  10  C.  P.  287. 

v.u_  ^  I.>aU«4'a  Otalm^If  the  bailiff  haa  not  returned 
.be  e^^ronleTt^f  t'o  £  jlven  to  hln,  or  If  the  n^e,  a.  Ijeen 
paid  Into  court,  the  notlc.  I.  to  be  ilven  '»«''•«'"'•  kwhTted  before 

sfcn^."Tnt::rtraprrc.::.a'^.l^i^,^^^^^ 

?L\r;u\^^bt'5air  raVr';:^.V^^r  a'i^'n'f 

~tre  ^i^  5ip^?  rr  liSin 

them  if  he  allow,  them  to  be  removed,  and  thu.  lo.c«  nu  "»"'"■ 
«■";„  nin  them!  It  «em.  unfair  to  make  the  execution  creditor 
t,l  Z.  rent       If  they  are  not  removed,  but  atill  remain  on  the  pre- 

^  °n  appear,  to  be  one  made  a.  Incident  to  and  «i  K""  »'  »  '"' 
^iran Txecution  which  ha.  not  been  rea  l«d  •■>»''',''''i;\  !,7„i^?, 

'""Kr™r^.'irfTe5;:;'°rf%ie'':i:.r„t'^^^ 

te"n'd"a:rf™mte°'.etarrtbe",ht  of  the  bailiff  to  then  lev,  for 
tlie  rent,  would  appear  to  be  cnHreljr  f one. 

Standln.  crops  of  a  tenant  .eked  and  sold  under  execnllon.  nr. 

llable'rX'laTd^^rd  for  *'  »"'-';'"™',  ""I'  ^.'S'l  O  Wll  7Z. 
on  the  land,  unlew  there  i.  other  .nfficient  distrcM:  R.8.O.  11)14.  c. 

a.  SO. 

For  form  of  notice,  sec  Form  188. 


BAII.IKF   TO   DISTIMIX    n.B   AJK.IXT   or   HKST.  S.l; 

Hrrk.  upon    p»,i„»  „vo,  ,h.  p™„«l.,  of  the  d„,c  oH"  tl.u "  ' 

211;    RolKTtTOn   i.    Fortune,   9  O.    P.    427        Tl,e   ••-!f.i.l'..   .     v 

.hi,    '^•'-,'"'«"  ''"?'•'>'.  Sttta.e   of  A„„e:   Sh.rpe   vFrrSTe; 
l^^\.\?  ^"  **  *"  '»rt«"».  'inifer  the  hard  of  the  land 

that  the  b,  Hff  „■.,!.;.  ,w       .J  "  "'°°'''  "^  «''™  "-f""  "■•  ■'•I'.  "O 
I^  A?n;^;""oa"n"e«.""n'"i'AM."ii!.."'  ""'•  """"  ■«■"-  ='«  ">  ^ 

.ei.a?e''f„'r°^'„,°.'  R  S rfmi""",',^,'  "'"»°'\ •>"■■»"«  "•  not  liable  to 

;T„s:.i;s-iir  ■,"»"■■■  -""-  -«'-  i°.-"-.Jn  ?i  7„"rtVi 

.!n1e??hfr„™,"Ehe'p;e^tr'eetr  '  '  "  *"  "■"  '^"'■"'  "'  "  ""''" 
r..nf'h!^'.n°?l,T  """i  "'''"'"'""<'<•■■  exeeiltlon  cannot  be  .eized  for 
l.lie«    to   two    months'    nrreara :    R.S.O.    1914.   c.    l.TS.   ai.    30.    31.    30 


I 


i  ft 
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FEES  or  BAii.irr  os  distbai.ninu  for  «ent. 

But  It  .a.  bcl.1  th.I.  lurtwllhiundlin  thl.  proTtalo..  .uck  •"«>•  ""'''I 
iiot  l»  ilUtrnlncl.  Ih..ufh  m.iri.  thin  two  m»n>J«  ""'  *"  '"  "'7."  i 
Il.rrl.  ».  l»n.  ITr.  L.  *  H.  Co  17  «^-  "•■  '^  "^„''iV  101%  "  WO 
h..  ilvfn  lb.  noilM  rmulM  b,  •ertl.n  M  of  R.8.O.  1014.  f.  100. 
.M  th.  t™..t  rto».  not  o«.r  to  |l>.  up  po»M.loo  »  Pn""*'.^' ■^'°° 
S3  of  tb.t  Mitul.,  tber.  woukl  iMm  to  b.  do  r.Mon  wbr  tb.  .i.mptloi.. 
eouM  not  bo  t«k™.  „.„i. 

floo,!.  bclonilnl  to  p.r«n.  .ho  ocr.ipl«l  lb.  »!;•"'■"  '''Xrit^ 
■Ion  of  «  houne  ni.ot  octinf  (or  tb«  t.nniit.  but  who  b..l  no  •'«l»"tt» 
I,  .,.n.  .Sch  p.™l-lon,  ,.r,  beUl  not  H-bl-  I"  "1.""  «or  .rr«r.  o. 
rent  line  b,  tb«  t.n«nt :  F.rw.U  ».  J.meion,  M  ».  C.  R.  OM. 

0,«,l.  un.ler  dl.tr«.  for  rent  .r.  In  ™''°''':  '•»''■, '"ISril^ 
„l,r.l  by  »  !••  ™ll«-tor  (or  .m.ri  of  fin:  June.  v.  Ilurn.trfn.  IWW 

*  "tJuIW  c.n  ^  .u«l  b,  th.  l-naior,.  for  tb.  T"'/ j'^'t  '^ 

?i'-;iLr:'.;u"  r.7rn''il?:f  .'n7ru\.!rrb:i^rr;^^^ 

of  ft   iniru   P»"»'      if„i.i.,    a  V   A  It   SttB-  Foulier  v.  Taylor,  5  II.  k 

T^T^^^^.o.-^^^:  •».»!•  ?'jt  b-s-Q  r:S"^' 

is  Q.  li.  U.  308;  B«  Ureter,  £.  parle  ITuddnb,  1887  .Q.B.iJU. 

.„ru:trr^%'orJi:t:rri.p£^^^^^^^^ 

to  the  coiU  .Uowed  by  Thr  Coot,  of  IAUtm  Act,  B.S.O.  1914,  c.  Vi. 
gchxlulei  1  and  2,  lectlon  218  (4). 

T—  All.w.*.-Tb.  fc«  »llow«l  by  Tbo  Co.t.  of  Dl.tr«»  Art 
are  aa  foUowa : — ■ 
iWitr,  tk,  S.n.  D.»«~led  »»J  D.e  /or  Kmf  doM  »«(  Smml  tSO.) 

1.  Lerjini  diitrPM • ;  ■■ *    n 

2.  One  man  kerpin.  poueaaion.  per  '''f^^  ■■■■■••■  J" 

3.  Appraiaement  whether  by  one  aPP"'";' "  '°°?;  '"'° 

4.  H  any  printed  advertlaementa.  not  to  eiceei  in  an. . .     l  <" 
6   Catalofoea,  -ale  and  commlwilon  and  delivery  of  fOO<la 

6.  Wheretb.  amount  doe  I.  »itlalied  '"«''«'•  »■;'"'»''; 
after  aelinro  and  before  anlo.  I»ree  cm(»  l«  l»« 
doHar  on  '*«  omoun*  reoli^d. 

(W»ere  (»«  Bum  One  B»<>Md«  »S0.) 

»1  00 

1.  Levying  dlatreaa - 1  00 

2.  One  man  tcepini  po»ae»iion.  per  dicM  ••••■•••••:•; 
3   Appr.i«ime„t,  whether  by  one  •PP"'"' '■;  ""J';  "" 

cmU  to  (»e  dollar  on  t\e  iiolaa  of  •"»  so™". 

4.  Advertiaementt  »>"■"  ™«»;°"'L''««S,'°  '  "T."    5  00 
paper,  the  actual  outlay  not  "M™""  •  ■  ■   ■■-■ 

'■  -%r^-d';.™iS"r'pU°';c'of:°wbr:i°cS 

r«movnI  is  nwwtsary. 


I'KNALTV    FOJI    fOST:;MfT    OV    COIK'I'. 

T.  Citakiguni.  uli  ami  rommiuion  inil  cMlvcr;  <>(  fooh 

^r«  rem.  (a  Ih,  ^„linr  im  Ikt  an  fnn-rrHa  o/  Me 

Ml.  »,  lo  »100,  .„,!   whtr,  th.  p™wl.  o(  U» 

••  H  „nw|  UIK),  |„  „l,||,|„„  ,i,„rtn  ,^„  „,^  , 

"  '**''  *■'"'■  *"•  '*'  e#cf«  ortT  $100 

8.  Wbrra  tiM  amouiil  du<  U  mtlallnl  In  wbola  or  In  pan 
after  arlaiiK  anil  krlon  anlr,  Ikree  .cat.  „»  Ihc 
duUar  on  lAa  anowal  to  rtaliztd. 

(In  "J'Jo'^'""'.',"'  '.°™'"  ■'■""''  '^"""  ""W"  '"  "l™™  (•-- 

r'r,:v*-„'".n:.L","."r-"A"'r'  r:r"' ■"" ••  "■■■  p- 


tba 

monrjr  only,  U  allownl 


K.H.O.  ion.  p. 


rlHic). 
ii*alon 


78.  a.  \ 

^ToMi^'.t!!',  li"'""''  ^^"""  '■'"".'  *"• »'  *  "=  *'••■  ■••  «•  ■•  i<». 

proviiiini  that   tlio  pounilaii..   a|.praUi!ui.iit.   onci   aal,.  uto   in  h.   "tlJ 

of   h.  pount,  court   an.l  n»  other  fr»  .ball  bo  <l.nian.lRl  or  taken."  the 
ballllt  wa.  held  to  b.  entltli'.l  lo  fee.  and  p«„nd.,e  In  reape«t  of  hoth 
execution  and   the   landlnnr.  claim   for   rent-    -     " 
rrudilnh,  181)7  'i  i).  II.  420. 


*?.   Ilroater.    £,'#   parte 


«<»UTlm  or  Fn*«H7  rHatnUmai-gectlon  217  (5).    At  com- 

fooda  diatnilned  for  rent,  am       I.  aectlon  preaerie.  him  that  rliht  ■  iee 

™«d  **'■  '"         *  ""■  '"*  "■'"""'  '"    "l"'' '  !-■  '1'- 

k  11.  J'"  Tl"'  '"",  1°''  ■*  """''  "  *"  '°  "'iP'"e<le  the  dl.treaa,  and  tha 
balUI  would,  notwithatandinc  the  replevin,  be  entitled   to  retain   the 

Crl'i    .         Ilf^'f",  J*^'"  '°  ""•''   ""  ••«■«•»■•.  ■•  to  which 
repletln  la  prohibite<l  by  The  Heplevin  Act,  R.S  (      114  c  a)  a  4  Bui 

""I'm'.;"','"",?"!  '"*  ""  '•'™^'*  "'  •'"•'■  «^'         "I  "««  bo'p'U'  "er 
until  the  landlord  wo.  Drat  aatlafied. 


MS 


OFFENCES  AND  PENALTIES. 

Contempt  of  Court. 

217,  If  ■  perwn  wilfully  insults  the  Judge  or  any  officer  of  Co„ten.p. 
a  Division  Court  during  hin  sitting  or  attendance  in  court,  or  '  '-'"'"'• 
interrupts  the  proceedings  of  the  court,  or  creates  a  disturbance 
within  the  court  room  or  within  hearing  of  the  court,  any  bailiff 
'ir  officer  of  the  court  may,  by  direction  of  the  Judge,  take  the 
nflendcr  into  custody  and  bring  him  before  the  Judge,  and  the 
Judge  may  impose  upon  him  a  fine  not  exceeding  $20,  and  in 
'li'fault  of  immediate  payment  may,  by  warrant  under  his  hand 
nnd  seal,  commit  the  offender  to  the  common  gaol  of  the  county 
I'T  a  period  not  exceeding  one  month,  unless  the  fine  and  costs 
"  ith  the  expense  attending  the  commitment  are  sooner  paid  10 
I'.'lw  VII.   c.  33,  s.  818. 

loae^l? '^^ft  T*  Oa.rt.-Every  Court  of  Record  ha.  an  Inherent 
•o«er  to  puniah  for  contempt:  Kj-  p„rlc  Pntrr.  li  B.  *  S.  290 ;  Br  porle 
I'fs  nnd  the  Judje  of  the  County  of  Cnrteton.  24  C.  P.  214.    The  atatute 
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CONTEMPT  01   COOET. 

We  cannot  decide  upon  the  face  ot  «"»  '"""  <'°  °  Xronrt  may  be 
Corp.,)  that  the,  have  come  to  •"•;»»'"°f''t™„lT,r  manner 'and 
In-illted  b,  the  mojt  inn««.t  ""^"l  °"™^fci°^„Ktnou.,  according 
tone.    The  wonl.  here  mllht  or  mijht  not  "  «'™°''"     ^^j  „^  „„,t 

which  no  other  conrt  can  meddle.    EverT  com^  In  .ncn  ^  ,    ..^ , 

ita  own  ind,ment."  At  pace  1017  o(  the  ?™"«P°Vl,her  «  lanjuaie  or 
"It  is  quite  obviouB  that  contempt  may  be  '^^"r^^^^^,  ^^,  it 
manner'  We  can  Imafine  '"«"»f  mTzM  J^S  Sp"^'  «  """^^ 
nttered  in  a  temperate  manner   but  "-^'W  >«  "^'J  '^Spetent  ludip  of 

sarily  so.       in  «e  juugt;  ui  luc  savinz-  "The  power  of 

376.  Draper,  C.J.,  »  report«l  at  pafe  378,  »»»»?'■«•  ,^^  j„J^  „,  „ 
puniehins  contempti  by  line  1«  P'™  ",^.  ,;°"rt„  power  by  which 
Siviaion  court  and  ^^  »  P«».r,  *on«h  l.k^^^^^^^^  ^„  ^„,^., 

h^.Tu°thST.■.h'„^t^^y'dir:c^"co^.ro.,  and  p^^^^^^^^^^^ 
it  doe.  not  appear-  to  me  <»  change  ™  "''""^  ,„die  mid  ■  "  It  i>  moro 
stepping  the  line  after  "".''If"™  ■..,,■  J,,  ..:„„.     When  «uch  con 

contempt  had  been  """'"f^; 'J' ''^"Xt^" 'S,p"   ..  Lord  Denn,,,,. 
i.  the  judge  '»•••"'" ''"wileon    7  Q    B.  9M-1015    for,  looking  to  ,1- 

r^^^r^Sr|J^3:,- --ir-SdX^i:;: 


INTEHBUPTINO  PROCEEDINGS. IN  COITRT,  ETC. 
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Jour.  825;  4  U.  C.  L.  J.  243,  .u<]  4  U.  C.  L.  J.  2(19:  11  C.  L.  J.  „.  ,„ 
158,  on  the  Bnernl  oaestioi.  of  contempt  ot  court.  Committal,  for  con-  ""■'" 
tempt  by  publication  of  Kandalous  matter  affecting  the  court  are  now 

Sr4',,^'^^Zl':  ^°'"'°'  ^^-  •*•  C.  549;  K^  Be  O'Brien.  16 
H.C.K.187.  Should  the  judje  act  under  thi>  aection.the  penalty  can  be 
Impoeed  and  enforced  Instantly :  Watt  ,.  Lip-rtwooJ,  L.  B.  2  Scotch  App. 

fp  rim°,^"r' «,?%"■•  ^?  "•  ?■  "■  ^-  '»  "'  P"''"""'  !■•  B- 
i  P.  C.  106.  the  Judicial  Committee  held  that  where  the  court  did  not 
impoae  the  line  on  the  committing  of  thi  contempt,  but  delayed  it  and 
then  on  a  aubaequent  day  Imposed  the  penalty,  without  an  opportunity 
of  the  pnrtya  anawering  the  charge,  auch  proceeding  wa.  illegal.  In 
Be  Scaife,  5  B.  C.  R.  153,  it  waa  held  that  contempt  being  a  criminal 
offence,  nothing  will  be  inferred,  and  the  charge  must  be  proved  with 
particularity, 

■  .  ?"*  ""'"'  ""^  authority  of  judicial  officers  for  contempt  of  court 
IS  fully  discussed  in  the  case  of  Young  v.  Snylor.  2,1  O,  R,  5l;i  ■  affirmed 
on  appeal,  20  A.  R.  64.'!,  and  the  authoritlca  are  fully  quoted  and 
considered. 

An  insult  to  the  clerk  or  any  officer  during  the  sitting  ot  the  court, 
and.  though  not  actually  in  the  presence  ot  the  judge,  within  the  pre- 
cincts of  the  court,  might  be  punishable  under  this  section:  sec  Be 
Johnson,  20  Q.  B.  D.  68. 

A  small  room  communicating  with  a  larger  one  Is  not  open  court  ■ 
Kenyon  v.  Eastwoml.  57  L.  J.  Q.  B.  454, 

Wllfnilr  laanlta.— A  "wilful  insult"  is  one  that  arises  from 
the  spontaneous  action  ot  the  will.  It  amounts  to  nothing  more  than 
this,  that  he  knows  what  he  is  doing  and  intends  to  do  what  he  is  doing 
and  is  a  free  agent :"  fie  Young  and  Harston,  31  Ch.  D.  174  ■  Wilson 
V.  Manes,  26  A.  R.  398. 

To  observe  to  a  judge  in  court  in  the  course  of  and  in  reference  to 
his  judgment,  that  "  That  is  a  most  unjust  remark."  is  an  insult  to  the 
court  In  whatever  manner  it  is  expressed,  and.  if  not  withdrawn  it 
omoanta  to  such  a  "  wilful  insult "  as  is  contemplated  by  the  section ; 
R.  V.  Jordan.  36  W.  R.  689.  797;  or  to  reflect  in  anyway  on  the  honesty 
or  impartiality  of  the  judge :  R.  v.  Skipworth,  12  Cox  C.  C.  371. 

latampia  tha  Prooeedlaca.— Anything  unseemly  said  or  done 
by  any  persor.  which  would  infertere  with  the  conduct  of  the  business 
of  the  court,  or  that  would  be  highly  indecorous,  might  be  the  subject  of  a 
penalty  under  this  clause. 

The  judge  should,  however,  be  careful  that  the  misconduct  justifies 
the  punishment,  and  moreover,  that  he  has  not  bv  his  own  words  or 
conduct  been  to  blame;  see  Clissold  v.  Machell.  25  I.  C.  R.  80;  26 

.  ,  '*^*  *•  0«eiide»  into  Cnatodj — Power  is  here  given  to  the 
judge  to  order  the  person  to  be  taken  into  custoily.  so  that  he  may  he 
brought  before  him  to  answer  for  his  misconduct.  The  limit  of  the  fine  is 
twenty  dollars,  and  no  greater  fine  could  be  imposed. 

laimadlatc  Payment— The  word  "immediate"  here  does  not 
mean  '  instantl.v."  A  reasonable  time  would  be  allowed  the  dolinquent 
r"r  payment  of  the  money:  Toms  v.  Wilson.  4  B.  &  S.  455-  Forsdike 
1.  Stone,  L.  R.  3  C.  P.  607;  Massey  v.  Slnden.  L.  R.  4  Ex  13-  Be 
Nillence.  7  Ch.  D.  238.     As  remsrked  by  Cockburn.  C.J..  at  page  463  of 
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WABEANT  OF  COMMITMENT  FOB  CONTEMPT. 

c  »•     4  D.  k  8.,  ••  he  ml,M  reqolr.  time  to  .et  it  from  hi.  deek.  or  to  (o  .cro« 
the  street,  or  to  hi>  banker'e  for  it. 

"Son  191:  E,  parte  Heymnnn ;  Be  Beymano,  L.  R.  7  Ch.  488,  E. 
port.  Water.;  Be  Water.,  I..  B.  18  Bq.  TOl. 

SmV°h%?prreCro^tJ„'apP^^^^^^^^^^^^^ 

-.■^rthnrn^^jrj^^.rsu^^ 

-rjirr"?,  B.Ts.'^ri^^ie"l«'.  v^.tS.L,  .„..,  .4  C.  P. 
214;  Young  v.Saylor,  23  0.  B.  513. 

...^rtie'isrSoH^.-tiS'rs:  ^s^-'r^ 

oaretiiHy  juarded;  BeClement.,  46L.  J.  Ch.  37B. 

^^.-^'^^i^/^^^si^^y^-^^^^rt^-^s^ 

""iroir^'tTrra'cootempt  i.  ueoaii,  puoiahed  h,  impri^o- 

"■'"ror  the  contempu  enumerate  in^SJ.^-^^^^  .t' . i°pSoime'^.: 
divielon  court  now  ha.  power  «°  "''»'' ""!^^ .    section   8,  and   .ee 
the  diviaion  .-"«  ^-'p",-   »  ^2  i'^.^'i  E.  part.  Lee.  and 
note,  thereto;  E»  parte  ™ter,  u  o.  n 
the  Judge  ot  the  County  of  Carleton,  24  C.  P.  il4. 

Form  ot  order  to  commit.    No.  5T. 

Form,  of  warrant  of  commitment.    No..  59,  BU. 

BesMing  Officers. 

218 -(n  If  a  person  interferes  with  a  bailiff  or  officer  or 
his  deputy  or  his  aLtant  while  in  the  execution  of  his  duty 
n  makes  or  attempts  to  make  a  rescue  of  any  property  seiml 
tthed  Uder  process  of  the  «>urt.  he  »>>»»  ^-J^^P«-'  f, 
not  exceeding  $20,  to  be  recovered  by  order  of  the  ™urt,  or  o 
slmarv  conviction  before  a  Justice  of  the  Peac.,  and  shal  a 
~le  to  be  imprisoned,  by  order  of  the  court  or  Justice,  for 
any  term  not  exceeding  three  months. 

Ii\  The  bailiff  or  officer,  or  any  peace  officer,  may  take  th« 
nffe^idlT!;;  eltody,  with  or  without  warrant  -a  ring  h,n, 
before  the  court  or  Justice.    10  Edw.  VII.  c.  33,  s.  219. 


Interfer- 
ing with 
Iwitiff. 


Arrf  at  o' 
offender. 


offender  liable  under  thi.  k-SobS  'uch  re.c„,ry  would  make  the 
the  bailll  .eized  Wod.  uS  a  w^  of  IS'"?'  ^  •'•  ''•  '".  Where 
P««e™iou  of  the  defendant  takZ  an  nT'."""/  ''"  ""»  '"  "" 
del  ver  up  the  ,ood.  when  ™1W  upon  the'S,'"'  'TJ*"  '""•"  '» 
nnder  the  agreement  In  a  .ub.eque«a'ttem„,.T°.',, '"''''  •"  ^  '■«'"« 
he  «a.  a..l,ted  by  a  third  pereon  ,nd  Z"  .?"  """  "'^-  '">  "hlch 
«.-.in.t  the  ,ood.  under  thia'aSn  R  v  V  "  t""  I'o'^S""™  °'  P'""" 
note,  to  .eotion  173,  «„»  .•  AaonmSit'of''Et'«]o*n^-  ''  ^^  "«•    ^°" 

ce.iu:i%-„r?;"?i;"4i''n°:iVe™Stri'!:  r""°° '^^  "■"■'"»'  p- 

.0  a.  to  bria,  it  within  the  .othority  of  th^i^^frf  ^".^^  '"'""««' 
rorm  of  .ummon.  for  obatrueu'/Za' b'a'mJT'tt  "'  °"'°""- 
The  followln,  are  the  provialon,  of  The  Criminal  Code: 

189.  Every  one  who  resists  or  wilfully  obstructs,- 

(a)  any  ^ace  officer  in  the  execution  of  his  duty  or  any 

person  acting  m  «id  of  such  officer;  ^ 

(i)  any  person  in  the  lawful  execution  of  any  process 

rrtrroit-u"rr^'-"-^-/-'>'- 

mar;"cl:irn1:riiar'f''"'  .-"-"ietment  or  on  su.- 

de:xr£H3^=r.^S":L-: 

fine  of  o'ne  hundrd  dolu:,  '^""'™™*  """'  ''"'  ""-'•  -  'o  a 

.arrt'-awirX,  XS  rr:!;-!'^^  Il^  '"'"^  "™  — ' 

nr  carried  away,  without  lawful  .„th    -l  *  taken  der  proce.. 

lawful  seizure  and  deW'      .       ™""'"t:>'-  ""y  P™Pertv  under  "'I'"- 
■■"  1™  :S  capadt  """   ■  °"'  P""  "''"^  "  P-Wie  "«eer 

;<™.«»?r ^h;tu^re^°,t  ■r^""?-h?i„ "  -'-r -"  '^  . 

'"reed  by  summary  eonvietlon  nro™«,l,\l."r'.  """  """5'  "'»"  •»  "-n- 

"  ''•O.  ,„».  c.   OO.     An   «pC^'Jfr°,rr7'.^nS:"t;rt7o.n 


5gQ  MISCONDUCT   OP   CLBBKS,  BAILIFTS,   ETC. 

ApsU..tl..  of  n«..-The  flne  U  p.J.bte  to  t^  clerk  ot  the 
p.„ce  fo?  tn.n.mi«ion  to  tho  Pro.inci.1  TrcMur..  .  Kot.on.  30,  40,  k. 
Dl80  B.8.0. 1914,  c.  99. 

■mlultia  <f  Ito..— The  judtc  may  remit  the  flue  In  whole  or  io 
„»r,^80  1914' ™«  8  (1)  ;  butaja.ticeorm.fi.tr.tecanMt<lo.o; 
Slo  no  •  U)  •  or  t™;,.,  ie'^mitted  h,  the  ,I-ie»t«»«°'„«°'"°"  '° 
SoDcil:  Kction  7;  eo.t.  lncurr«l  eannot  be  remitted:  KOtion  8. 

'"  ".vrr-i"  o'j  j-yrsj-n^t  t  :irr"i.-"^»"- 

Fop  form  of  summons  aee  Form  189. 

,roJik's=L^t'tJ^^:srrr'sr?.="» 

Ex.  G03. 


Misconduct  of  Clerks,  Bailiffs,  Etc. 


MiMCun 
duct  of 


i!19-(l)  Upon  a  complaint  in  writing  that  a  bailiff  or 

„ officer   actng  under  color  or  pretence  of  process  of  the  court, 

SSLt-^ir^ltyof 'extortion  or  --«■»'-*■.-  f^'^'^f^iru 

acTOunt  for  all  money  levied  or  received  by  him  by  virtue  ot 
hrice  the  Judge  may,  at  a  sittings  of  the  court,  enqur  ;  into 
Ormatte  in  a  summary  way,  and  for  that  purpose  may  sum- 
mon and  enforce  the  attendance  of  all  necessary  persons,  au.l 
make  "ueh  order  the.-.pon  for  the  repayment  o  any  mom,- 
Extorted,  or  for  the  due  payment  of  any  money  levied  or  r  - 
ceWet  and  for  the  payment  of  such  damages  and  costs  to  th. 
person  aggrieved,  as  he  may  think  just. 

(2)  In  default  of  payment  of  the  money  ordered  to  be  panl 

bv  the  bailiff  or  officer  within  the  time  mentioned  in  the  on  e, 

f^r  the  pavment  thereof,  the  Judge  may,  by  "a-rant  under  1  ■ 

and  and  'seal,  cause  such  sum  to  be  levied  by  distress  and  sal, 

of  the  goods  0  the  offender,  together  with  the  reasonable  charg,  - 


KnfoRing 
Older  ^<ir 
pay  men  t 
bv"  bailiff. 


EXTORTION,   EIO. 


witi,,  if  so  ordered,  may  ^mmiur  ff  T"  "  ""'  "'"''  f"'"" 
of  the  county  for  a  perLrnTfv  i  "l?"  '"  "•"  "'"""""'  S«°l 
-n„,  and  cits  a.eri";Lrt"/,«;- H'S^;";-  the 

7  U.  C.  L.  J.  220,  230,  aii,l  260,  »"«»"■■'  t"  act  o,  if  he  Imd:  «, 

■:,<^^!y^^^hrVl2^  (t'Tj''""  """•'"'  '"  »  ■■"'■"c  offl«r 
m>pn,„„m™(,  „r  „,her  i°j,  ?j    „«  Ji'r  "f  '"'""'"  ""»■  >»<"«?  harm 

narrrc:„ht,i7'6  ^:^  I  «^  «•  "°Sie;vsT.  'iiyr- 
ts  ii"'°' ""'  ^™>  n-porT'iL'^'ir'^  ™»-- " "  '"-■ 

"lioiiM  be  (nveii   t„  it  ,h„„      '     , ,    ™  "^"  "eetion  no  greater  meauinr 
'■""■"■■" ,°'  "•«  ■-tioa:  .e"e  L"™  ,„^4',;:„"  4"  ""'  ™'°»  '»""  "" "l? 
'n  ^.Jiirke  v.  Moore.  04  r     t    t  n^^"  ' 

^^  W,„„,  mi.„„d„et  ia  .  erimiaa,  „,e„ee:  ,eo  .ee.,„„  ,06  Crto.,„., 

>.i"r;r'i:";S -',?^ ---yj^ic,  >..  ..,„  ..th  hi,  „„  m„ne,: 
MfOregor'v.  Ncrton,  H'J'^SlT'"'h,?r"l'''"'  """"*  '"'  '"  "'"•ting  (B. 


Ml 


■  present:  4  11,  c 
''''  fo  aeetion  34. 


I-.  J.  132. 6.g„»,';:.Tver,oS"i"s.°iT';""„e 


^ ---».  o,  diatre.  „r  . -tZarr-?  -  r;„r.dS 


562 


EXTOEtlON.    NEOUOENCE,    ETC. 


KKtortion 


no  ««1.  dlitren,  but  may  order  committal  o»  taa  onij  »i»rui. 

■  ^  beln.  a  ,..-  orimina.  pro«^in,.  <.-;i'™7^t,t  u' I  C. 

ooMtrued  favorably  to  the  accjMd^  North  Ontario  tlenion, 

^^V'o"  "td'ef^e  Lrieo;  ami  ,or  warrant  o,  ~m    Itmen. 

jr."."^--?,"  :,"d''a'ma'.'.'.rnTror'il«ondnct  by  .»««. 

220   If  a  clerk,  bailifl,  or  other  officer  U  guilty  of  extortion 

■  he  Tm    upon  pr^f  thereof  before  the  court,  be  forever  dis- 

ua  fled  to  hold  any  office  of  profit  or  emolument  m  a  Division 

Tourt,  and  shall  aljbe  liable  in  damages  to  the  party  aggrieved. 

10  Edw.  VII.  c.  38,  s.  821. 

B...rtl.l.-The  former  .oction  286  de»ribed  <{.«  ««e°«  M jxact^ 
Ing  or  taklnj  any  tee  or  reward  "*"  «\7  ''/Jf;,  Ttoe  ol  the 
„"ijror^^n'ry'Scco^rre;.Te°'.o1be"/Son  of  t/e  Act.    ThU  1. 

"extortion." 

Spa  nlso  note«  to  section  52.  3     a  i'    n 

.  .i.fSt^^^J'.S/SS.e^S.'^^WSid.t;^^'^: 

kU  :  notM  to  lections  34  and  219. 

Negligence  of  Bailiffs. 
221  If  a  bailiff,  by  neglect,  connivance  or  omission,  lo^es 
the  onDortunity  of  levying  an  execution  or  taking  property  under 
In  attachment  or  unduly  delays  to  levy  or  attach,  the  Judge 
upon  complaint  of  the  party  aggrieved,  and  upon  proof  of  he 
Tt  aS,  may  order  the  bailifl  to  pay  such  damages  as  he 
nartvaXieved  appears  to  have  sustained,  not  exceeding  the 
Lm  for'which  the  execution  or  attachment  issued;  and  upo 
demand  being  made  therefor,  and  on  his  refusal  to  satisfj  1. 
ame  payment  may  be  enforced  by  -h  means  as  are  provide,, 
for  enforcing  judgments.     10  Edw.  VII.  c.  32,  s.  222. 

•  ll.lII«a._A  enmmary  power  is  hero  siren  to  thr 

N.cUconoe  •' ■■^'■fTC,,'^!  ,,  V  should  neglect  hl«  duty  i" 

judge  to  be  •«"'««  °'"'J^^T  his   hand.      Should   damage,   I.- 

r;d^.id"p.,rhr;he&-^>^^^^^^^ 

irt  irued'-arS^.a-^thrrmrMayer   ,.   Burgess,    4   K 

'  ",Sl.y  making  a  false  return  i.  a  criminal  o.ence:  Criminal  Co*, 
Boction  16fl. 


Bailiff  ne- 

§  lectins 
i't>  in  rf- 
U  ion  to 
«xecu'<.ik.n. 


EXrORC.NO  PAYMENT  OF  FINES 

other  court  »r.?io*S:'"'„*„t"T*^*;-\';ji  %,''""'  '°  ""  '"""  <"  "^ 
I'lmltmtiaa  of  Tlmii  #»•  »— 

covered  in  .„,  „,„„„  broSrtr.AtaT?^"*—''"  ''"■"«•  ca.  he  re- 
for  default  or  miicondact  ifoffiM  ci JJf  """'  "'  "  """k  or  bail?* 
action  which  h„ve  ari.en  wlthiriof^  "'  '°  """"'  "n-l  oau«,  „, 
tiona  26  el  ,ei,.,  ante.  •  '■  '■■•     Sm  also  notea  to  aec- 

1886"'^T'9*^„^5t"v*SI!L7to::r^^'p%;S^^^^^ 
EJrrOBCINO  PAYMENT   OF  FINES. 

■nent.     30  Edw.  VII.  c.  33.  s. "s"  ""''"  "'  "  J'-'^S-K?™ 

:«tLttTCi::?;--r~a-^^^^^^^^^^^ 

L"\*."rr " "  '■'— "-«™ — ■«  -tio„  n.,. 

1»  paw  quarterly  ,'o  thrcler"**?  t^e";^^'"  ZJ'""  °^    ^''  «""  »"« 
see  al.0  note,  to  aectioo  2n  uponThraoTre'r  foiut  "*• 

o...»A.P_,o.3.I._„„__„„^^ 

;™ning  be  deemed  a  tre;p,I   f  "„     e'^^n  ^Y'"^  "'  "■'-S.XT.' 
nf  any  irrcgu  arih-  afterward.  ,-„,«™-«  j  ,    f  ^        ^'  ™  ac^unt  t™.pj.. 

the  «p.e„I  da™.,,e  s,.taii,ed\v  1;^    10  Edw  Va^'atrm^'^n-r' 


581  rROTECTioN  or  orricEBs  actiso  under  warhantb,  etc. 

AMri.li  V.  lliiniiilirc)-,  a)  O.  B.  4^1.  i.„.i|.h 

Thl,  »TtloD  hain  u  clo..-  riiH-mbliiDce  to  •Mtioli  11)  of  the  EnilUh 

•ml  if  he  rewv.T  he  bIihU  have  full  custa. 

^  .fc_  «»4b«i«s "  When  entry,  authority 

1   Kinitli'i  L   C    an.     Not  (l"i"«.  rninic.t  nuiki'  to-  imrty  """"","", 

Irlty  or  «-•■--■  ^J  ""■  '"«■  »  '"•""""""■  "''  "''""'  '"'"""' 

no  trespasn:  /b.  . 

Sr^rSv'  ;VnuL;;  "or  ';ll  "  .u„a...,  «ct„«.  lo.=  n,u..  b.  prove,  an,, 
the  (InmagOM  oonfinwl  to  Bueh  loss. 

PROT.CTK.N  OK  I'EUSONH  ACTISO  fNUEU  WA...ANTS,  ETC. 

Sections  2n3-29(i  ot  the  termer  Division  Courts  .\et  (Bi.k- 
nell  &  Seager,  2nd  e,l.,  487,  ,(  seq.)  are  """"«  .f™"**'^!";; 
ent  statute,  but  are  en,ho,lie.l;  «ith  some  variations,  m  R.fe.O. 
1914,  c.  89,  8.  12.  as  follows: 

i2_(n  No  action  sliall  be  brought  against  a  constable 
division  court  bailiff  or  other  officer,  or  against  any  person 
a     ^g  bv  his  order  and  in  his  aid.  for  anything  done  in  o  edienco 
to  a  wa  rant  issued  bv  a  j«sti<-c  of  the  peace  or  clerk  of  a  du. 
I  o„  "urt  until  demand  has  been  made  or  left  at  his  -"«   pl-;; 
„f  abode  bv  the  person  intending  to  bring  such  action  o    In 
solicitor  or  agent  in  writing,  signed  by  the  person  demanding  t 
sane    ot  the  perusal  and  copy  of  sueh  warrant,  and  the  s,„n  ■ 
has  been  refused  and  neglected  tor  six  days  after  such  demand, 
(•>)   I,-    after  such   demand   and   compliance  therewith  1a 
showing  the  warrant  to  and  permitting  a  copy  thereof  to  be  tak." 
bv  the  person  demanding  the  same,  an  action  ,s  brought  again-, 
™.h  constable,  bailiff  or  officer,  or  such  person  so  acting  for  a..; 
eause  without  making  the  justice  or  clerk  who  issued  the  «... 


PBOTKCHON    or    OFriCEIlS    ACTrSn 


IXDEn    W.lRinsTH,    FTC. 


.•iC.5 


jiKti.'e  or  rl.Tli.  juri^lictlon    in    such 

.-■tin.  .,t.tM„„,^::f  ::r;r  :-::;:!,:- 

"M  fl,nt  the  ro,„„lv  „f  ,h/„,r,,  IT  ,.!'','''''''■  '''"• '^'■' ''""  Pro- 
clerk  a»  well  where  he  iLiLZ/J^ir'  '^'f.  ^  "•"""""'l  «»  'b, 
where  ,l,e  wnrrnnt  he    Z    ™  "     .  i?,' ""'  ""';i"  '"'"  J""'"'"etio„  „, 

be  .n  ,1  ,„  „e,  i„  ohe,li,n,,,' "  he  wjrr.r,  ,h  T';,'"'";  """  "^"•'  ""•' 
""llotioii.  nn.l  th.,i,ih  the  wnrrnnf  s2„       •,..'"''  "'"  '■'"''  """i  ""  jnr- 

warrLt  ■""""•"•""  '"  '"•'-  ■»;«i''>.«»..h,..  ,he  ,Me,.,  „„p„,„  ,,,  „„ 

-  ajter:;:^^  i^'^-rs.-r  ;ri,r.^:r.t^;;  -r "  "'™"^" 

nf  the  prw...  „f  the  court:  see.  „!,„!,.    r\     ,"'/,:'"'  "wution 

.0  bJ]LSri^;:;„S^s-„;;*:,,:;^;-«;c-;™,  „,,,,  wh;„  he  i,  ™„h. 

■ct,:  Stewnnl  v.  Cowan.  *l  f.  r.  R    m!  "^         "  ""''''''  ""'"*  he 

V.  i;,bso„.  .T  Esp.  228.  '        °  "'""''■  "M  'n  1>"»  ni,l:  Postletlra-aito 

-'^=*:'?:r7ic/T!ir'r*"'^ " — ^  ™"« 

;:'j^-"'S*^e'r;;;s:» -n -"t-  ^z;:VLy. , 

'"  ""  "ere  untliam.tod :  R.  v    n?^  '.    Z  'i"^'"  ""  ""ice  he  nrofesse. 


I"  fill  „„V.         ,"  I'coteetion  as  If  his  title 

fill  were  un,l,»p„tod :  R.  ,,  (iib.„„.  29  N    S 


S86  DEMAND   BY    PKHBONS  OlAIMINO   DAMAOEt  AOAINM   0»flO«». 

«t.  >D<1  •l«n«l  b,  tb.  p.rt,  binxK :  Tom.  ..  C""'»i»«.  '  M-  *  «;  «• 
S.  Bat  1(  .lineS  by  hia  ■olWtor  or  •i«it  It  will  b.'  »n(llrf.iit;  Clar* 
T.  Woodi,  5  El.  898. 

It  would  b.  ,mDe«»ar,  to  ■o.ko  .  drmnnd  wtor.  "»  •«'»»  "°°" 
n.  M>i°«  tb.  dsrk:  8tun:b  r.  Oark..  *n.klM.ni:  Cotton  r. 
C.dwell.  2  N.  t  M.  31»:  Sly  v.  8t«v.ni<>n,  2  C.  »  F.  4M. 

H  tb.  warrant  command,  tb.  ballllT  to  »i«  th.  «««J'  »'  *  •  ;°*  »? 
a<li.>  tbo«  o(  B.,  no  d.mand  1.  n«e«ary :  Parton  v.  Wllllain.,  S  B.  It 
Aid  330-  or  it  b.  acta  b.jond  wbat  1.  r«inlr«l  by  tb.  warrant  or  out  o( 
*1.  ol^^un,, :  OMwell  ..  Blab.,  1  C.  M.  *  R.  B™',"' •^"' »  r'°"': 
not  acting  or  bellevin,  b.  U  actinf  In  th.  dlKban.  o(  bl.  dot,  a.  ball  ff. 
St.wart  »  Cowan.  40  U.  C.  II.  34«:  or  If  b.  brok.  and  .nttr.d  a  boua. 
fo  X  .liod."  Sdl  V.  Oakl.,.  3  M.  *  H.  f^:  or  K  "«  "^"'.."'i'; ',»' 
tiL.n  thoa.  ButhorlMd  bj  the  warrant :  Price  v.  Me.»enf.r,  Z  U.  *  r.  lOB , 
r^rierT  Cand.T  0  B.  k  C.  2112  I  or  It  be  arre.t.  A.  und.r  a  warrant 
STltf  B,  t;ou.h'A.".'hav.  bcin  th.  p.r.on  lnt.nd«l:  Hoy.  v.  Bu.b, 

8.0  En»ll.h  County  Court  Act.  1888,  m^  Kl  and  M ;  B.  Lock.,  B. 
parte  Popperton.  62  L.  T.  042  •,  «3  L.  T.  320. 

■icm<4  bT  tfca  FoMom,— I'  "lined  by  the  party',  .ollcltor  It  will 
be  aunici.nt:  aark  v.  Wood.,  2  E«.  395. 

••FTloa.— See  note,  to  wctlon.  87  and  08. 

T..«  It  ika  ««aW»m««.— See  notea  to  ipetlon  87.  A  noUcj  left 
by  tbV^derlof  t!.  paS*. "olicltor  1.  .uffidant:  Clark  v.  Wood..  2  Bi. 
305. 

■I.  D»a  Af tar  Inok  DasMal The  demand  need  not  apecify 

any  t'me.  aTl f  a  dWerent  time  1.  ■"'"'"""I,"-?" '""""»''"'  "'  "" 
atatute.  It  i.  immaterial:  Collin.  ».  Ro«,  6  M.  *  W.  104. 

The  aectlon.  apply  to  action.  o(  treapa..  and  cans  only :  J'"°",  '■ 
GoldSf!  3  a  4  P.  M6:  and  not  to  o..ump.it,  replevn,  or  th.  Ilk. :  Gay 
V.  Matthew.,  4  B.  *  S.  425. 

«.  Am  Pansm  n«««»*tal  tha  •««• — Sub  .ectlon  (2).    The 

7i,  .»™e  H  he  doe.  .0,  and  an  action  i.  broufht  a«.ln.t  liim  or  the 
th.  ■•■"%,  "f'A'^"^"'    or  In  hi.  aid,  eith-r  with  or  without  makin, 

ri«n  for  the  hailKt,  notwitb.tandin,  a  detect  „t  JurlKilctlon. 

The  bniUtt  .hould  have  the  warrnnt  in  his  po»CMion  when  he  act. 
upon  it:  GauTar"  I.»ton,  2  B  A  S.  303:  R.  v.  Chapman,  12  C»« 
O  C.  4:  Codd  v.  Cabe,  1  Ex.  D.  352. 

Though  the  party  ma,  have  obtained  a  "°Pf. ''''''?  "»"/.°'cl^k°7 
makiirthe  demand,  the  hnillll  mo.t  comply  with  llie  demand.  Clark 
Wood.,  2  Ex.  305. 

n     l>«.d.otloil  Mid  Proof  of  tb.  W»rr.Bt.— The  production 
jibm.,:«e^epp«corn..H.m„„,^9M^ 
no^n^fr:  ATnottv.Bradlr,23C.P.l;  unl™  the  party  on  mtormnt.ou 


1 

1 

OENEHAI,  »ltE»   AND  OROEBS.  Jj; 

th«  bcillir.  Oct.  .„"."  hia  ■"•  '°  "'  ""  "'•'■'"« 


OENERAL  KLXES  AND  OHriERS. 

«    "f'lT^l}  '^^°  Lieutcnont-Govcrnot  in  Council  may  aDDoint  ii     ,  , 
five  of  the  County  Court  Judge,  wl.o  with  the  In.^ctor^^al   ''-'v 

jJ^\hM  HlV"'^"  r'  *'""  '''*'™  »  "'"'•"^  County  Court  u«i,„, 
Judge  shall  be  deemed  a  County  Court  Judie  ■''«'«" 

(3)  The  board  may  make  rules  for  regulating  any  malt-r  »'1""""' 
™l.tmg  to  the  praetice  und  procedure  of  th=  couf ta  or  T  the  ^"■"••''- 
dufes  of  the  officers  thereof,  „r  to  the  costa  of  preceding. '' ""'" 

t'ta^in/t"h  'T  f "  """""  '^"'''  expedient'f  S 
attainmg  the  ends  of  justice,  adyancing  the  remedies  of  suitor. 

nd  carrymg  ,nto  effect  the  provisions  of  this  Act  and  o  a" 
"U,er  Acts  now  or  hereafter  in  force  respecting  such  courts 

rJdlltl^'ZZ^'  T.t  "S'  "^  "'"  Consolidated  Revenue  A„„w.„„ 
run  I  to  each  member  of  the  Board  the  sum  of  $10  for  every  !""»"' 

v.-  ;  18  s   u  (4)"""  "*  "'  """""'  "*  "■'  ^^^O-    3-*  G-       ■ 

(5)  The  Inspector  shall  not  act  as  a  member  of  ,he  Board  p 


2S,i 


i|jfCt<ir. 


.f'Toa'rt'  «*"s;::„t^*7„';;r^;  -'^'''f.''™  »»■•-«  .«io„ 


-f    tt.    pr«,«iure    b,    which    lr,al    or    equltaWc    r?. 


All   questions 


if? 


Jg^  IMIAIIII  l)K   lOCNTV  JIDOBS  TO  MAKIS  SII.HB. 

•m  114.  Juri«li.tl.,n  ..I  tli»  (llvl.lmi  miirl«.  m»y  br  riif..rml  c.r  r«tln|ill.h"l, 
m«,  b.  .loll  with.  Th*  -onl  ■■  l.ri..tir.-  •  n  Ih.  »'«ll™.  JroM" 
II,,  ,n..l-  "t  |.r,».r,ll,„  bj  which  I.  IfWl  rl.hl  I.  c..  ..r™l  ••  d  "l»- 
luhh..!   fr...„  .h..  I«.   «bl.l.  Ilv,..  „r   .Irlln™  Ihr  rl,hl    «,..!   «  ilHi.  b, 

uulia  ..f   Ihr   |,r..i Iii(.   lb urt   !■  In  B.lniliil.eor  tb.  liiu.hlnfr,  .. 

.ll.tl..I.ll«l T..,,,   K.   ,,r,.b„t."   ,,fr   I,.i.h.   I..J..    '•">"•'   '"l"'"";,.!! 

Q    II    II   HI  |i   TOt.    Tlir  iKiiinl  wmiM  hnvf  full  l>"W"  I"  I""  "  """ 

o,:,'i,.rit,f  ih»i  II II Ill  -ii-ibi  hiivr  III..  •""".'■''•■'•'»"  "J";''";"' 

„,„.„  II iirll.,  for  Ibo  .1.1 aiu:   ri..v«r  v.  Mil...r..  7  Q.  II.  I«.  X3>. 

mil  111..  I«...r. ti"  l-»"r  I"  |.".-  :'  n .ll..rl,i,  Iho  J;''!""-;;'""  ;' 

Ibr  ...nirl  I r...-!  PMilr Ml..,.  In  Ih..  I.riii.  ..(  II..'  .Vi-I.     Nor  linvr  111  v 

r..r   lo   .I.1.H..10    10    Ihr    rlrrk.    Ibo    Jiirl»ll..ll..li   .H.iif.rr. .1    ..ii     lh« 

;t  lli,r™'loii.h  ,.  nr.,.,i.  I«.7  A  C.  '»';■,"''■,  ^:'  'Tr ,^Z 
p„.-,.r  in  |„,..  „  r„h.  r,.p„r,ii,.t  lo  Hi-  |.r..> l.i".,.  "'  "' V,,)  ■' J"','^' 
V     \»Liw     I.    U     r.   O     11.   ™«.   frr  Ilnn'iin.  .'..   m   I'-   -"  ■    "^  "'" 

;v..;utr;;i.iv."N,.i.oo,  1..  I..  I  '.  ■■.  •■'>;«/  I';;" ';"•  |r '!,;;,' 

II.  401:  It.  V.   I.lv.rii..ol   (Mii.vorl.  W  <).  II.  H.  .'.Ill;  W rnlh..rll..M  v. 

N.-i.,,,..  :iM  I,.  .1.  IV  1'.  i-jo. 

WbiT..  I.  r„l..  In  lii.-.,ii«i«li'iit  will,  tlir  »ti,liil...   Ih..  liilli.r         '(.'illy 
r..,>nla   Ih..    (.iiiii..r   ni,.l   Ihc   nil.,   i"   lli.ror.,ri.   Iii..i«.rnllv<..     Tli..   niimc 

nri„..ll.l..  ni.|.lir»  1"  Hi-  '•"""i-l   l-'»"""  "  " '  ""  '•"""  ""''  "  """ 

vi.i..l,  «t  11...  .\.t.  II"  I"  "l.rlh.iihl..  ill  Ihr  riinf  o(  ....lim-linl  <■»•"■<■ 
m-,M.  If  Ihoy  iir..  irr-..i.M<iliil.l..  it  I"  I"  l-  ,h.l..r„,inr,l  «l,l.h  l>  Iho 
lrp.11,,1  mill  «hi..h  11,..  .i,l...r.lli,iil..  l.rnvi«i„i,.  i,i,.l  »hiol,  m,i«  «i>.. 
WHY  to  Ih-  ..Hot.  Thi.t  »i.iil.l  1».  «"  «llh  "•'•'"^  <"  -■""■l""-""'  ""'I 
.'lib  r..«i,r.l  1"  nilr.,  «lil..b  nrr  lo  V  tr..nli  .1  i,«  If  "ilhin  H"'  -""■2; 
m..|it  In  lh„l  .ii"-.  |.r..l.nbW.  Ih..  -nnotni-nl.  Ih-n,  wolllO  be  trpntml 
HI  lb-  «.iv..riil„«  ..o,..i,l..riitloi>  i.nO  llip  riilf  ni<  .iib..r.lin.ite  to  ll :  Kr 
I.onl  ll.r«h..ll.  l.i.llt„tr  of  l'„t..|,t  .Vmiil-  V.  >i''-^»™-i..  \~"  •■;,  '  ,■ 
:m7  nt  I.  .TIIO-  "--  nobiimoii  v.  Kiiiir...!!.  4  II.  *  C.  n.12;  Mitpbell  >. 
IlroV,,.  1  Kl.  &  Kl..  1,1  p.  :;7r.:  n.  V.  Ilo»..  27  O.  K.  ItB. 

IlcUnl  J«d«..-A  r..llrr.l  ooiinly  ....iirl  Jiiiln-  i«  "  VnM,  who 
li,i»   niliil   Ih..   oIliiH.  of  Jiiiilt..  ..f  ti  ....inity  .....irl.  iiii.l   «bn  m  bl"   '•"" 

;„.«   1,».   1«. Ili-v-d   from   .1...  .iUrhHr,-   of  bl.    iluly    in  oonlrji- 

m.ll.irllo„  11.  ..no  .ho  bn.  ,i,„i„.l  hi.  .ill  l«...n  ,li.mi.....l.  "-"'". 
n.«iime  l™al  l.ri,.II.H..  cT„biirk  in  .•..mmrri.inl  vrnlur....  Ink..  1  ol,> 
o"lZ  or  -nlJr  ,.oriinmo„t.  «ilh,.„t  lo.ln,  hi.  alnl"-  «»  «  rrti"'l 
Jn.lBP:    Mnr.lon..ll   v.    Uhik...   17   A.   U.   ^V-- 

K<nUtiu  !»««••  of  0«M".— Tlio  honr.l  bn.  ,  ■  iu.lK-lnl  fnnp 
tioiir   nor  .li..i|iHnnry  „..«-r  .iv-r  ..lork.  ..r  hiiilUT..      1."  fiin<.lio,i.  nr.. 

i;.ln"vr.  It  b...  foil  pn.-r  lo  make  n,l...  for  Ih-  mihlnnw  o  rlork. 
nnd    bn'liir..    wbl-h    rul-»   hnv-    il,-   "r.n-   for-.    nfl..r   flpprovnl.    n.   n 

Ihirory   ,.„„,.tr,-„l.   n„.l    th. ,...om„lii,no-   »"\f  ^V'"""   r™. 

,l,.r  th-  olfi..-r  llnhl-  t-  l.uni«hra..nt  nnil-r  .-Hon  24  (.)  .  MoK-nzi. 
V.  nynn.  «  P.  II.  323.  ^     ,  , 

Th-  l-KLlnlnr-  nn.l  Ihc  honrd  hnv-  full  ..ontr.,1  ov-r  the  f-«  of 
offi-r..  Th-  Imnrd  mny  -ven  .nhstitul-  f—  fix-il  by  lli..m.-lv-,  for 
f-™  Oxod    by  n   .intute;   In   oth-r  .loril..  th-y   mny  virtnnllj  r-p.'.ii   n 

The  board  hn.  the  mo,t  atnple  po.--r.  of  nlt-rln,  and  am-ndMit 
ml-,  from  time  to  time.  and.  a.  there  i.  no  ""d  dale  "  .illinn  » 
nil-  may  be  ait-reiJ  or  nbrojated.  or  a  new  n,le  made  at  any  tmi' 
when  th-    i,-e-«Bity  for   il  npppnra. 
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™.r,T":„  fir,  iTr.r"'"  "■  ■"-""■"■"" «- ",  .iiv,.i™ 

i'....n ,.  A;,ii„  rill.. T„ "I'd  ^l^•^''•  ":!;'""■ "  '^""-  <-'"••  '"1 

!•   aiii'llliiry    ,l,l„il„„     ,i;„|    J.,,,  ;„   u'  '    '"'''   '" """■"* 

v.i-,in.  .i.'„ii.  „;ri"";i,,:'i  ."i  '„,'"' "■";""''  r  •"»"*  '■" 
•"•••" ~.i"i.i.- 1.11'' « API.  .'.i:.  ,1; "  TS..." ""  '"•""■°"  °''- 

,     .f**'"''!   ''''"■  "'■"■•  '"'"■  "iw„l».r,  tlu.r..,r.  ,|,u||  ,,.,tifv 

U;  t  c.  lVo:.„lcnt  „f  ,l„  ,s,„,ren„.  V.nm  M  rul,,,  i,    ,    I 

'•■'  '  "• "'  "''"'I "' t  the  «,„„.  ,„  ,1,0 ,. r  ,i„'t  ivu"; 


-lie  i:;;.!r';*^:::,  ";;"T,;r:;:ri"' '-  r"'° '-^ ■  ■" 

<)m..ri.,.  .„.,  I. . /■[■r,;, .,,,  .^;'''::/''';'" ',? ""■,"'"'" •"'■""•  °' 

S,i|,r,.,„.  .'„„„:   |(,s.„.  wiT  ,.   M   J"  ,"17'n  ""■'"'  ''"■"''''■"'  "'  ""■ 

>ur,.  A,-..  it..s.(..  11,11,  ;'!;,i :'.  ";•„',',','!; ' """  "I'l"'""^  ti„.  jum,-,,. 

b^ror..   Iho  ,.„„rtn„.;,.   „,   ,, '  „r      1  .  "  "'  '"'"""   "''''''   "i"'"' 

"f  ulom  the  IV^.dent  .hall  he  one.  n.nv  approve,  .liJallnw 
ainend  any  sneh   rules.  '.'"saunw 


IV-nhl  til 

virUtv 
nilt-ii.tlit. 
rr--i<).-lit 
•  if  rh- 

Ctmrt. 


(;))  Tlio  n,U..  »„  np|,r„v,.,l  sliall  («  fcrwunlcd  hv  the  I'r.si. 
ilic  Atemhl'.""""''"'  ^'"■'"""'  "■''"  ■'■"""  '"■'■  ""■"""'■  '"■'"- 
the  'pmwn'''^  '«"'  "r  '■"''■,"  ""  "I''""'"''"'  ''"'"  ''-"■"  '■«<-i™l  l.y 

ti.e  rules  shall  corae  mt„  operation  and  have  the  same  forre  and 
-ffwt  as  If  tl,cy  had  been  made  and  in,.|uded  in  thi-  Act 


t.lUR,.. 

imivt-*!  i.r 
'•y  thtt 


A  ••fill  1)1  V, 


Notice  of 

t'thn 
publiithpti 
in  (t*zetb>. 
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Stc.  226. 


Kx[ifiiit«a 
itrovided 


I'rRctico  i)f 
the  HiK)i 
I'lmrt  may 
l)*-  follow- 
e<l  in  un- 
(irovidtHi 

I  .imilatum 

AM  to  Cl'wtS. 


APPLICATION  or  COK.  EULE8  OP  SUPREME  OODRT. 

The  rules  have  no  force  till  approved.  After  approval  they  have 
the  Hiine  effect  as  it  enacted  by  the  lejulature.  They  were  Drat  pub- 
lished in  the  Ontario  (htzctte  of  28th  March,  1914. 

(5)  Tlie  Ljeutenant-Govenior  may  direct  the  Treasurer  of 
Ontario  to  pay  out  of  the  Consolidated  Eevemie  Fund  the 
expenses  connected  with  the  making,  approval  and  printing  of 
the  rules.     10  Edw.  VII.  c.  38,  s.  226. 

886.— (1)  In  cases  not  expressly  provided  for  by  this  Act 
or  by  the  rules,  the  Judge  may,  in  his  discretion,  adopt  and 
apply  the  general  principles  of  practice  in  the  Supreme  Court 
to  actions  and  proceedings  in  the  Division  Courts. 

(2)  Nothing  herein  contained  shall  authorize  the  taxation  or 
allowance  of  costs  to  any  officer  of  the  court,  other  than  those 
provided  for  bv  this  Act,  or  in  the  tariffof  fees  authorized  by 
the  Board  of  County  Judges.     10  Edw.  VII.  c.  32.  s.  227. 

Practice  of  the  8npnimc  Court.— It  is  only  in  eases  not  ex- 
pressly provided  for  In  the  statute  or  rules  that  the  judges  may  apply 
the  general  principles  of  practice  of  the  Supreme  Uourt:  Clark  v. 
McDonald,  4  O.  R.  310.  And  only  the  general  principles  of  practice 
may  be  so  applied. 

Statutory  enactments  conferring  powers  upon  or  prescribing  par- 
ticular procedure  tor  the  Supreme  Court,  cannot  be  extended  under 
this  section  to  division  courts.  Tor  instance,  the  provisions  of  the 
Consolidated  Rules  as  to  service  upon  corporations  are  not  applicable 
to  division  courts;  Ahrcns  v.  McQillignt.  23  C.  P.  171;  Ec  Ouy  v.  G. 
T  Ry.  Co.,  10  P.  R.  372.  Nor  are  the  provisions  as  to  discovery  by 
examination  and  producHon  of  documents:  Re  Willing  v.  EUlott,  37 
U.  C.  B.  220. 

Tho,ie  rules  are  rules  of  procedure  applying  only  to  the  courts  to 
which  they  are  In  terms  made  applicable:  Bank  of  Ottawa  v. 
McLaughlin,  8  A.  R.  M3 ;  but  sec  Wood  v.  Leetham,  61  L.  J.  Q.  E  . 
where  it  was  said  the  practice  of  the  High  Court  is  to  be  followed 
when  not  inconsistent.  In  Be  Jonca  v.  Julian.  28  O.  R.  601,  it  was 
said  that  the  practice  of  the  High  Court,  under  this  section,  is  ap- 
plicable to  trial  by  jury  in  the  division  court  in  so  far  as  the  right 
of  the  judge  to  submit  questions  to  the  jury  is  concerned;  and  the 
judge  has  now  that  right  by  section  144    (2>. 

General  principles  of  pracHoo  may  be  applied.  «.■;.,  the  judges 
may  cierciae  the  same  discretionary  power  as  to  allowing  parties  to 
sue  in  lorma  p»»pcri»  which  the  judges  of  the  Supreme  Court  exer- 
cise;   Chinn  V.  Bullcn,  8  C.  B.  447. 

In  the  Supreme  Court  the  granting  or  refusing  of  security  for 
costs  is  purelv  discretionary  and  a  matter  of  practice  and  not  a  rule 
of  law  or  a  decided  right;  per  Cameron,  .T..  Be  Fletcher  v.  ^oble  n 
P  R  257  ■  and  a  division  court  judge  may.  therefore,  adopt  the  prin 
eiples  of  the  Supreme  Court  and  order  security  for  costs  in  prop.; 
cases :  Ih. 


PK0CEKDING8   NOT  TO  BE   ,U^S„KD  FO,   MAXIEH8  OF  ™s„. 


sn 


■ued  out  of  hi.  own  conrrn„,J,i.?    ?"°™'    "»"'»«  »  Wi".   1«-     '".>"■ 

a  slierilt  and  coroner  are  intere.M  •  n.ii,  S"»rei>"«  Court  where 

220;  ,ee  note,  to  .eoHon  S2I  ''°"  "•  °°'''"'  ^-  «•  '0  Ei. 

Great  We„ern  ^""c*  S  T  I    r"W""'1„°'  "5^    A,le.ford    y. 
politan   Loan   4  S.vTn,,  Co"' v^'jfa  J*|^  p»=-  !«;  ?■  628:  Metro. 

MeLeod  v.  Emich.  12  P    n    410    „„h       .  '"^  ■    ''"'    '«« 

eited  there.  ^'  ''°''  """"  •"  "■  "»■  H".  and  rase. 

.ett,n^''a,r;7rdic«'Slurr"'  ^"/'"'  """"  ""  J""'™'"™  Act.  of 
.«.  of  frivo.r'.nd'i-4;oSr"VJ.'  '^""•'  ='  "="■  ^-  ^^^  "  '» 

.rJ?/'  '■''■%'='''"''«  rules  made  by  the  Board  of  County  Jud«e3  v-  ■   ■ 

thTl;"  r    r  "l  *"'■'  f '  ''"™''^*^"'  "*  *^  prov'sions^of  r'.I™  "" 
tnis  Act,  are  hereby  confirmed.     10  Edw   VII   e   32   s   328    "'""'"'"I- 

i:?5^-r?s";rS;  "■=■■"-  =•- ~ 

PH0CEEDING3  NOT  TO  I,E  SET  ASIDE  FOR  MATTERS  OF  FOtt.V. 

n>at^;7fir'7o'r  "',-1','"  '"'"''•^'^  ■"•  "'"'*'^  f"  any  ...fee.,  in 
matter  of  form.    10  Edw.  VII.  c.  32,  9.  229.  f'n.i. 
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ue  at  Ibttn  of  Forai.-Tl.oiuh  on  ndjuiHcntlon  be  Info"""!.  '«  "'"  |« 

„„1H~?  it  be  a  .ub.t.n.ial  deoi.ion  of  .be  ™»«"4"'""'»°«  "^i^'i'; 
24  V.  C.  R.  308;  «ee  al»o  Crawford  v.  Dcattic.  39  V.  C.  K.  J».  K« 
Joiips  V.  .Tiiliun,  28  O.  H.  60.  ,    ,.    ,        nn 

For  instances  of  formal  defcet..  see  K,  parte  Vanderl.nden  20 
(•],.  D.  289;  B.  parte  Jobn»on.  25  cb.  r.,  112;  but  »"  ''•'  l""-'^'''"- 
dall,  0  De  O.  M.  4  O.  741 ;  McSlurray  v.  Northern  Ry.  Co..  22  C.r. 
478.  ,. 

Non-eon,plianee  with  the  rale,  .hall  not  "'■'''"..""''...I'jry.f'"? 
void,  unless  the  judse  »o  dlreets.  but  it  nay  be  .et  as.de  "  " j''^ 
„r  i .  n,.rt  as  irreimlar.  or  amind.d,  or  otberwue  dealt  with  in  «ucb 
„a™er'",,du;o:,«leb  terms  a,  the  eourt  or  j„d,e  .>;"'''»  «';'«- 
M  ns  07  and  104  ■  Rule  .V,.  Where  a  notiee  of  motion  ha.  been  rre- 
^larlyVven,  1,„;  the  opposite  party  has  not  been  injure,l,  the  jrre- 
mnrty  ■..av  he  disroKanlrd  and  the  motion  heard;  Dawson  i^  nee- 
son  ""CliD.  504.  It  is  not  to  he  treated  as  void;  Petty  v.  Daniel. 
34  n.  D.  172.  180. 

A  Jiukment  irregularly  sitned  is  not  a  mere  "™-™7"""™  ^ '™ 
,he  rules  T>hi,-h  may  be  remedied  hereunder;  Anlnby  v.  Pra.torius.  .0 
Q.   B.   D.  704. 

If  a  eause  of  aetioa  should  he  impropeity  i".'""''  '"''""  ""!',"'' 
of  replevin  it  .ould  be  an  irregularity  within  th.s  rule;  Be  Derbon. 
30  W.  R.  007.  ,  ., .  . 

.N.  n,ere  irregularity  in  prnetiee  is  no.  a  tround  for  P;"!^'"™'^; 
Field  V.  Mellhargey.  9  P.  R.  327 ;  Carter  v.  Sm,th  4  E.  &  B.  090, 
Barker  v.  Palmer.  30  W.  R.  59;  Re  (lerow  v.  Iloyle.  -S  O.  U.  4n„ . 
and  other  eases  elted  in  notes  on  Prohibition,  oale. 

See  seetions  07  and  104  and  Rule  .35  for  prorision.  «."■;«  "'"lOst 
unliiliited  powers  of  amendment  and  a.lding  or  striking  out  parties. 
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PART  II. 


APPLICABLE    OXLV    10    PBOVISIONAL    JUDICIAL    DISTRICTS. 


TRIAL  Br  JDEY. 

229.  Unless  exempt  under  The  Jurors'  Act  M  male  persons  «-k  ,  , , 
between  twenty-one  and  sixty  years  of  age  who  reside  fnthS-v:';: 
division,  and  who   are  subjeeta  ot  His   ILijestv   hy   birth   or '""""■ 
naturalization,  may  be  summoned  to  serve  as  "jurors  at  any 
Division  Court.     10  Edw.  VJI.  c.  :l'i.  s.  S30. 

230.  The  clerk  and  a  Justice  of  the  Pence  resident  in  the  w, 

then  a  Just  ce  of  tlie  Peace  residing  in  an  adjoining  division  '"-••■ 
shall  select  the  persons  to  serve  as  jurors  for  th    trial  of  action 
required  to  be  tried  by  or  before  a  jury,     10  Edw.  XU    c  7 


Soctions  220  to  23R  apply 


only   to   Provii 


ivqiiiriitir. 


in  .,!?rt°„^*"'"*    *°  *  '-'^-K'thcr  Pnrtr  „,.,    r<.,„ire  a  jury 
(c)    in    iiitprplfndor ;   ,rrtion  130  and  notes  tlioreto. 

*r,."';:f':..fb'eS"ti.fr„;/°s';f7nd!,:i"'*  r'?" "" ""'- '"  «>« 
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JUmSDICTION    IN    PBOVISIONAL    JODIOIAI,    DISTBIOTS. 


■«•.  &  E.  173 ;  Webster  v.  Leu   3  C.  L.  T.  504 ;  Bumohr  v.  Man,  18  C. 

as!,  M3.  L.  T.  444,  10  C.  L.  J.  10,  3  C.  L.  T.  31. 

Even  in  a  itatato  vhere  the  time  withio  which  an  act  ia  to  b« 
done  is  to  nm  from  a  certain  date  or  event  the  day  of  the  date  or 
evert  mast  be  excluded  in  the  computation  of  the  time;  Goldsmiths 
Co.  V.  MetropoUton  By.  Co.,  1904  1  K.  B.  1. 

JCBieDICTION. 

Jurirfic-  832,  The  courts,  in  addition  to  the  juriBdiction  conferred  by 

cZnl  ^"^  ^■>  *''''"  '""^  jurisoi-ition  in  personal  actions  otherwise 
within  the  jurisdiction  of  a  Division  Court  where  the  amount 
claimed  does  not  exceed  $100.    10  Edw.  VII.  c.  33,  s.  233. 

"Personal  actions:"  see  notes  to  section  62  (o).  j.icppt  in_  a 
provisional  judicial  district  under  this  section,  unless  pll  the  parties 
consent  thereto,  there  is  Jurisdiction  only  upi  to  160:  section  62  (a) 
and   (b). 

"  Personal  actions "  »t  common  law  were  "  actions  where  a  man 
claims  debt  or  other  goods  and  chattels  or  damages  for  them  or  dam- 
ages for  wrong  done  to  the  person:"  Terms  de  la  Ley,  18:  Attorney- 
General  V.  ChurchUl,  8  M.  &  W.  102;  Whidden  v.  Jackson,  18  A.  B. 
440.  3  Bl.  Com.  117.  They  comprise  debt,  covenant,  detinue,  trespass, 
replevin  and  trespass  on  the  case ;  the  last  including  all  cases  of  wrong 
where  the  injury  is  not  immediate  or  direct,  but  purely  consequential  or 
indirect;  Scott  v.  Shepherd,  2  Bl.  892;  Hawkcs  v.  Bichardson,  9  U. 
C.  R.  at  p.  232,  1  Sm.  L.  C.  737. 

onDBR  ron  abbitr.vtios  os  consent. 


^Iatler.  in  833.— (1)  The  Judge  may,  with  the  consent  in  writing  of 
olTSoo"'  **■*  parties,  order  an  action  with  or  without  other  matters  in 
"nay  b»  dispute  hetwtjn  the  parties  and  within  the  jurisdiction  of  the 
Ito'dS?;Ii^  court  as  to  subject-matter,  irrespective  of  amount  if  not  exceed- 
imnrient  t..  ing  $800,  to  be  referred  to  arbitration  to  such  persons,  and  in 
tion."*       such  manner  and  on  such  terms  as  he  thinks  just. 

CoBseat  In  WplttoB.— Under  section  184,  the  judge,  with  the 
consent  of  the  parties  or  their  agents,  may  order  a  reference  under  this 
section.  The  consent  must  be  in  writing  and  may  only  be  given  by 
the  parties.  The  subject  matter  most  he  within  the  jurisdiction,  hut 
nmst  not  exceed  »800:  compare  section  164   (1). 

Sections  164,  166.  166,  167,  168  apply,  except  where  inconsistent 
with  section  233   (1)  ;  see  notes  to  these  sections. 

Appiic-  (8)  All  the  provisions  of  Part  I.  as  to  arbitration  shall  in 

tion  of  oti,gr  respects  apply  to  a  reference  under  this  section.  10  Edw. 
''"'"        VII.  c.  32,  s.  234.' 


PBOVlSIOJTit    JfDICIAI,    DISTRICTS. 
TRUI,  BY  JUDGE  O.V  CONSBNT. 


STJi 


that  he  maj  tn-  and  determir  ti,       '^'"'*°'^'  to  a  Judge  and";»y«r™ 
power  and  iuSdiotlon  soT  „     /iT''  *k'  •["'«^  """'  l"'™'?'"?^ " 
pute  does  not  exceed  WOO  I  iLt'ZTotZ^L  -,f.»- .t'L'X, 
the  junsdietioD  of  a  Division  Court  otherwise  withmjj*-.v„ 

<.upfi:L?shaifrc:itt^.^e]u:''»f^^^  "-v-^  <" «— ■ 

cleA  of  the  court  in  wlnV h/h       *  ^       "^  ""  """^  *'">  the  "'™  •■.■  '- 

court  shall  thereup  n  h    e  iu  Mic 'ion  ''  '"  "^  *™'''  "-">  *"-"""-•■ 
ter  referred.  jurisdiction  in  respect  of  the  mat- 

hi.  i?JTs^  r  Sran^;«  '^^^  P'^">t«  ™y  enter  m.  . 
as  in  ordinary  cases  .n<l  th!  %       *  summons  thereupon  "'"'•nd 

conducted   i7  M^^    nd'^ef/"''  "  '"^  ''"«°"  maybe  !ir.t.. 
amount  recovered   if  if\i        '•^''™'""''    -rrespective   of   the  "".'"«"" 
icLoverea   if  it  does  not  exceed  «Rnn    •     iu        '""jutimnnit 
manner  as  other  actions  in  »„„i,         ?      '    "'  "'  *•>«  "ame  "'  tie 
».  235.  '  ""  '"*  ""'"•t.     10  Ed«r.  VII.  c.  38,  J;;:™' » 


APPEtL. 

.  iS-t^^/r'nXi^^'^r"'  ^r '""-  ^-- 

order  setting  aside  an  award  3     *^  ""^  '"''""  »" 

-de  under'the  VroZZ'lt  Zt'm"''''  *"  "  '^'-^ 

(8)  The  provisions  of  Part  I   »=  t„  ■     , 

«"  appea,  under  this  ^^^tiol'M  ^l^^rTsff  ^if'  *"4Kr 

whe^^'nX^^rtfLt^^y-Jf'-  '■"  -  -"o— "" 
effected,  or  all  n«n»™     "^  ."fPeal.   personal   service   mav   be'w'i™- 
tu      ■    ,  papers  requiring  service  mov  t„  j  i-        ,   ,    ti<,nf„r 

the  clerk  of  the  court  where  th.  1*  "    ^  -delivered  ton.w,ri.i. 

'■is  office  for  the  pemm  tntlt  /,,     f  ""'  '"'''■  '"•  '^"  at 

'forthwitii   send   by^ltered   ^    i     n°'  ""''  "'^  "'""^  »'>'"1 
oer>:^„  .„.:.,.  "._f,  '^«?"'tered   post   all    such   papere   to   the 


person  entitled  'o  the  s^m.^.J  '"'*'   P*P^™   t 

s.  S37.  "■"  "  •""  'sent.     10  Edw.  VII. 


c.  32, 


FORMS 


flitcn    in    the   Statute.     Further 


{The   foltotrinn    forms    art-    thf 
form*  are  given  poat,  pp.  621  el  aeq.) 

FOBU    1. 

(Section  £6.) 

[See  aimilar  Form  to  Rulea:  Form  8,  poat.] 

Covenant   uy  Clebk  or  IUiliff. 

K.,„w  „n  ...„  b.  ..c,c  pre.«,«.  .hat  we  ..  *■•  «7.|'„„*»C„r  i' 
aa  the  case  mau  be)   »t  the  .  ^v      « 

?„.  Co„„.,^<oj  Unue..  Co.*,  o;  «.tnct,  oj  ^__^^^  ^ 

^Kst|Uire),  and  P.  If.,  of 

1„  the  .ai,l  County  or  Di.trict  of  „„„„,4''l""^^'o„.h  of  our 
do    hereby  jointly    ""''   """"^if^/^U  ".1^^  a^  that  J.  B.. 

and  faithfully  do  and  f  f™  ."''I  'f'™  ™  ° „nducl  bimaelf  in  th. 
Cl„k  (or  najKIt)  by  l^'  °°^  '^"J  ,  M^^TPiy  io  »">•  >-«"'  •'■'o- 
.aid  offioo  to  t,r  '!"'""«'  "f»">,..^7;. '„,;'(,,.„(  t  and  rf.all  pay  over 
™«Hng;  (/»  (*e  c<ue«l  »,'^f,V".,S,"  Courts  the  fee.  10  which  he  or 
,„  any  Bailiff  or  ""'''f"  f  ^'j^^'Vuf  ,.Sl  of  fee.,   unlc,  whera    the 


Against  the  said  J.  «..  n  the  v  hoK 
AioinM  tho  said  H.  «..  i"  t^'  "JoK 
Againrt    tho    said    P.    .V.,    in    the   whole. 


-  (lollnrn. 

—  dollars. 

—  dollarH. 


In  Witnes.  Whereof,  we  b.ve  to  these  presents  set  our  hands  and 
seals,  this  fJay  of  1"       ' 

Signed,  sealed  and  dpliveml,      ) 
in  the  presence  of  ) 


BT7 


Fo«M  2. 

(SwdVin  Se,  al,„  reterrei  to  <>•  ,««„„  «,, 

tSw  3>milar  /orm  (o  Rule,:  Form  .5,  fo,(,  p,  eij,, 

PBOcEDtiRE  Book. 


DiTtalon  Court  of  the 
En«ulnf  gittlnn  thp 


day  of 


No.  of 

initial  letter 

of  item  uf 

tariff. 


R««oive.i  i)»rticiilRM  of  plaintiff' 
;!«'"(  )   (or  «'^      ,.„H 

»         towards  oostM. 

I«iue.l  (  )  >,inuiion«  to 

Summon.  retVl.  Serve,!  the  day 
of        19    ,  by  mile.. 

TI.O  defendant  having  been  .erved 
with  HOeoial  .umnion.  an<l  par- 
tionlsn.  „f  claim,  and  not  di.Jlut. 
inff  the  same,  ^ 

iti"  adjudge,!  that  the  plaintiff 
recover*  for  debt,  and* 

for  cr  .J,.  >         « 


Clerk. 


578 


No.. 
IS 


rosiia. 

FOKM    X 

(SmMo«  si.) 

[See  timilar  form  In  Rulei:  Form  B,  pMl.l 

PontKix  PEOciDtmi  Boos. 
Divlilon  Court  of  the 


ini'ii 


RfCfivtHl  Bummnnii  from 

County  <•! 
ImhiikI  Hiiioniiiiih  til  Hniliff 
MuiiiiiKin-  rt-t'd.    .s*-rve.1  tlif 
>>)■ 

Rwt'il  tiif'lork  iif 
Cimnt.v  iif 


DiviHiiin  Cinirt. 

k™. 

A«. 
(I«y  of 

I'ltttt. 


I>i>l 


II  Court. 

BuililT"  fm 
Mile. 

Ser. 
Alt.  I 


(For  /ort».i  o/  ol»er  books  to  lie  t  ■•    H  ckrli  and  haUillt  «M  po»«. 


(Section  /.7.>.) 

in;,  form  i.  /»!■  OamMce  S«m«.o»».  More  '"''"■■'«".'''"''"" 
„!i,«i„e,l  o,«n..«  tte  prim,r„  Jrfilor.  For  Form  0/  or,...»«  S«m- 
moiu  after  jmlgmmt.  jre  /orm.  (0  BuleJ :  form  Xo.  46.1 

SnMMONS   IS   GABXI8HEE   IIOCr.EMNOS. 


No. 

To  thp 
Pintrict  of 


Division  Court,  of  the  County  or 

Bctwpcn   .4.   B.,   Primnry  CrrUitor. 

iind 

0.  D.t  Primary  Debtor. 

nnd 
E.  F.,  Garnishee. 

To  tU  alove  named  Primnni  nrhtor  and  OnrnhUe:— 

Take  notice  that  tiie  above  named  ^-a^  Credi,or_^e,„ia,.^Jto. 
■  :;';ic'l™"oV""VL,L\t;wi,.i.  .f  .he  „n,o„nt  of  the  Cain,  with  ia-vfu, 
C^r;Se'ae;r;:^ol  ::;l^yo::  S^'^in,.ry  Deh,ot,  no  further 
(irnrccdiuRS  shnll  he  tiUn'ii. 


Foaus. 


m 


).m.  tlle'Trrmii'r"  l>,.b,„r,  j° u"  "nl.'r  wm'7,''"  ,°'  "''"  ■""""on.  „„ 

.n.er  jud„e.,'.,„  iur4:'::i;'.„;"„iirr,i!r  ""'"■■ "-  -""■  ■»»' 

•unim„n.  i,  „rved  on  rou  and  tin.  .Ittln..  „#  T        "  ""  """■  "'I" 
below,  '       """  ""    "lttln«»  of  t|,e  r„„„  ,„  ,^,  g^^^ 


A  D  "]»''"  °°''"  ""'  "™'  °'  ''"' 


'oitrt,  thia 


diiy  of 


a.  IT., 

Clerk. 


None.,  „„  w«.,»a„  „  p„„,.,  j,^„^„„  ^^.,^  <;».,,„,,. 

rM:to.  Ly  "Jt,  ff'tranrt'^v/Iiirr'";;'  "i"  J'"?""'-  -•'■'"'»'•■• 
days  after  th,,  d,iv  of  i  ,e  .ein  ..T^  .  "'"  ■''"^  »l"'in 
;li.pute,  the  ..lain?.  „r  n^'  le  rt„r  ?  ."""r  '"  ""  «"'■-'  '""  I" 
In  defanl,  ,.,,„„„,  final  J  Siment  „  *  h^'"  i';;,i"T  '"T''  ''."  *"""'■'• 
or  .neh  part  „,  i,  „„,  dl.putM  at  °L.  ti.ne  ^l,,?'  "'"  "■''"''  ■•'»""• 
th.  return  of  the  >un,mon,.  „r  after.,  i.k?,  ',  "r"  """'"'   »'»" 

out  prejndlee  to  the  prim„°y  ,'  '  ii",  ■  r^, T''  "'  "'"  •''"'"■■  "I"- 
mainder  of  the  cluim.  'noitors    ruht    to    reeocr    for  the    re- 

couaterela'in,  "J«W''^TZlnZr'^mZ'.!,".r  ."•",""''  '''■'»""''  »■■ 
to  take  the  benefit  of  anv  atat  ite  of    in^  ^,1      ""'  '""'  '"•  '"■•"'"l.  or 

thereof  in  writin,  to,etber  with  the  i     ,"'?"'  °'  '"''"  "'"""" fl™ 

terclalm  n„„t  be  left  „i'E  The  c  erk  of  the  "  "  'I'",  «'t-off  or  eo„„. 
primar,  rreditor.  or  left  at  hi.  n.„o,  „i  i".  '""'   """''  ""   th,' 

within  tr,e  divLion.  n.t  le.,  than  Z  h/  "7,"'  "'i"'^'-  "  '"■  ""  ""l-I 
action  will  be  tried.  ,„dTn  ce  the  „  '"  '"''''  'j!'  '''"'  ""  "'"'■'>  th' 
within  the  division  Zh  noti«  „,,?„?!  """P  -'''''"'"'  ■"""  ""«  '■"'''• 
elerk  for  him.  '  "'"'  P"""'"l"r.  mu.t  be  left  with  th. 

bookr:nd%.°p:r,'tc''e^.;^  't^tlrt  iZZZ  "'"'r  ""'"  """«  ""  "" 
.-.«,..  or  With  hi.  tr.„,„Jtio"n/S  'IV^^LZlrtZ^  "■""««■ 

».  beo..aSrr  :s;:i^zx^  t:;:S??^r— 

^,_    No.  B.     The  en.„i„,  .|tti„.,.,  „f  „,„  ,„„„  ,.,„  ^^  ,^^,^  ___^  ^^^^^^ 

A.D.  ,»  °''.'°;f  "■■"•■  °"  w™:'7.  .be  day  „, 

(H^e""  •  A.D.  19       .„J  *'■''"■'"■■<'»  Tuesday,  the 

m  .™,d,  at  /„«  /en,;»    „„nj'  ":.,;X  .rt™™'*'  "''"'""  '""•"'» 

nlaee'',:f/;ri„I.\;;^i,r„J"„^J;'-li^-„  '-'■■'  may  be  made  ehangin,  th, 
e,art  within  eisht  da.v,  after  the  dav  J  .  •  7  '"  """  >"'"  "'  '>" 
"lee  i.  required  to  be  ten  dava  before  «  ""J"',  """-''of  (where  the  .er- 
after  the  day  of  .neh  .e?v,S  (wh'rthr.r ■''"'•  "  "'."""  ""'"  "»•" 
'l«.vs  or  more  before  the  return)  "'"  "  '"'''"^  *"  ^  "'teen 


I 


i'i  ri 


580 


roivi. 


No  7  The  urnbllM  U  «ntltl«l  to  Mt  up  •ny  •titulory  or  other 
*rf«M  or  »t-oir,  or  to  dl.pul.  or  .dmit  •'•''""f  '», "'','', "'°,  "^M 
ud  tl»  Lmtohe.  lod  .11  oth.r  p.r«iD.  lnt.rMt.d  In  or  In  .ny  w.j 
Ifftwd  ij  th.  procwdlnr.  o.a,  .l.o  riiow  .njr  other  JuM  «"«  wkj 
S.  drtt  «nlht  to  b.  i.r.l.b«i  .bould  not  b.  P>W  w  °'  'JS^k'?|," 
townrdn  MtlfKtlon  of  th.  cUim  of  the  prlmerj  debtor  "^  «  ™' 
d-lr.  to  do^o  the.  mutt  Hie  wltb  th.  clerk  notice  ther«)f,  with  p.rtl- 
JS,"  'o°  fu*  dVnc.  .r  eet-olf,  or  .»  •a-^'-  °' »•  "r3t.7',J'. 
or  nccrulni  from  them,  or  either  of  them,  within  elfht  d«jl  nner  tie 
eervice  of  the  etimmoni. 

No.  &  Xou,  the  eald  prnUbee,  nre  hereby  noOOed  "■«'"'"  "J 
.fter  the  time  of  th.  •ervice  of  thle  «immca.  on  you  .11  'Jk'"  °»'°« 
or  .ccrulnr  from  you  to  th.  nboven.med  prtm.ry  debtor,  .r.  ""•*fj. 
MdTf  yo!fp.y  the  ..m.  oth.rwl..  th.n  Inl.^  court,  you  .111  b.  ll.ble 
to  re-p.y  It  In  OM  the  court  eo  order.. 

No  8  In  the  .beenc.  of  .ny  notice  of  nich  defence  or  »t-o«  the 
Jud  J^m.,  in  hi.  dliretlon  ,iv.  Jndpn.nt  .».ln.t  you  or  either  of  you. 

;/  Ik.  dcbl  .oKjAt  to  h,  ,or«i.»Md  i.  for  io«M  or  Mlor»  .<M  u 

'°"°Thrd.bt  .U.Bd  to  b.  du.  by  th.  Prln..ry  Bebtor  to  the  Pr'"»"» 
Cr.dh5?  w..   (or  -a.  no,  ..  .»«  .««  •»»»  "'>  l"™'"^  '«  •>»"«  '' 

'""a'nd  «■»«.  I*,  pn'"'^  '"»•'"■  <•  «»'~»^'«'  -^  »»'  "  '""'"  "- 

pending  upon  »i>»  /or  lupporl,  odd  ,.     ,         .  ,.„ii,  J, 

The  primary  debtor  1.  an  unmarricKl  pereon  bavin,  no  family  de- 

pendlnj  upon  him  for  .upport.  ^  ,  i„  th. 

No  10     Th.  primary  debtor  rc.lde.  .t  the  of  ■  ,°fc„: 

Province  S  oSlrl'nDd'hl.  occupation  in  the  ..rvic.  of  th.  .";'*«• 

Hamilton   (or  a»  (»«  COM  "•«»  I")- 

NOTE.-T»o  /olIOKinj  ore  ;or«.  of  judgmmU  on  IW.  »i»i»o«.: 

U.I^:!f"cuL.  ond  no.  dj.p.«n,   <»'  "J'^,;',"  """'^'„;''oo'J,°' 
tke  Primori/  Creditor  recover  J^  for  deM  ond  »  J      ^^^^ 

UN  Ueabing 

„  i.  .d/.d,ed   m>  .*»  P.  i-r^  /'•"or  U      ^^^^   J»d.M.d  ,o 

i»d«Hed  to   (»e  Primari/  Dellor  T  *   ,  ,.  j  jl 

.       rwmer  iioain"!  tU  OornMrc  the  »oid  mm  of  J  '» 

dav>  in  »o(ij/oofion  at  o/oreto.d; 

Doled  ^ov  of  *■"■  ■ 

Judie. 
On  Hearinq 

/(  f,  „#*«<(  that  the  Oornirtee  i.  j",!'""'  '°  "' 

Primor,  DcMor  in  J  ^Mch  oi.|7»l  <o  Se  .PPl'«d  H 


S81 


Dfilei  Iht 


day  ol 


Judgt. 


AJ).  ]S      , 
In  thB 
DiMriet  of 


Whereai  on 


Poiif  B. 

(SecHoi,  /r.l.) 

Eiicnrmrt  AoAmsr  Ooodb. 

DlrUion  Cnurt  of  the 

BrtwMn  A.  B..  Plaintll. 
and 
C.  D.,  Defendant, 


Count 


'^"y  "'  A  D    1ft  .1.* 

tb.  ,„     "«"•■«'  1"  "..  .id  co„«  judm."  .,;iS« 

«ld  mon.,,  amonntlni  to,etl,„  to  th°  .nm  '5"     ""°  "«"«'>n)„«l» 
and  Intereat  therron  ot  the  ™t,  of  «.!  ~  .  ''»"•'• 

dar  of  AD   1ft        "'"»'■  >?'  "°"°m  'rom  th. 

xoa  mar  have  the  aame  Inrai^i.t.l»  .#.;.. k    ''°"''  '.*"'"'  '•"  ■»  "at 
"m.  over  to  the  CI.S,  ofThta  S.I'V  ,t  "'™"°°  ""^  """  "" 


A  D  *JB™  ""''"  ""'  °'  "■"  ""'"'•  "■'' 


day  of 


To  r.  W. 

Bailiff  of  laid  Court. 

Judffment     - 

Interett    '.*.!!!!! 

Subaeqaent  coata    ..." 

Thia  execution  ■■■.......'.'..', 

JJeTy  the  sum  of Z" 

and  your  lawful  feea  upon  thli  precept. 


X.  T., 
Clerk. 


Iti  the 
DUtrirt  of 


589 


EXKOtmo!f  AOAIIST   Lakm. 

IMvliion  Cmirt  nf  th«  Countj  at 

llctwivn  i.  Jl..  Plaintiff. 

■nd 

C.  /)■.  Dcfrndant. 

WhereaH.  on  llif  dux  of  ,  A. P.  Iff       .  tti^  plHlnttfT 

rroovfrril  In  tito  ■ttld  Coiirr,  JiMl|ini>nt  ngniniit  tlif  drf«ndant  for 
f  for  ilfht.  nnd  •  for  <M«tf  of  milt, 

which  remain  urmntiiillrd  ( vkrn  iHiifiment  kan  htm  rrfirvd,  add  "  and 
on  th»  diiy  of  A.D.  ID       ,  the  aaid  Judr 

tiieiit    Willi    duly    rrvlvpd."!       Yon    iirc    hereby    required    to    lery    of    th« 
luniU  nnd  tenementH  of  Itif  defendant  In  the  nnld 
eoitnty,  the  Haid  mon<  y*.    nmonntinf   together   to'  thfi   aum    of  $ 
and  Interent  thereon  nt  the  rati-  of  five  per  rent,  per  nnnnm.  from  th« 
*\\\y  of  A.D.   in       .   together  with  your  own   few. 

potindnge,  nnd  Ineidentnl  eipeniieii;  no  that  you  may  hare  the  aame 
imnieilinlely  after  the  exmitlon  hereof,  and  pay  the  anme  oT»r  to  the 
Clerk  of  thla  Court  for  the  plaintiff. 


Olven  under  the  aeal  of  the  Coiirt,  thin 


dny  "f 


A.D. 


z.  y.. 


To  T'.   TT.. 
Rherlff  of  the 


County  or  FMitrlet  of 


^f3 
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rriirf^r --■'-=;::::: 
r:;  r.:;t;';;',.:;:,::T,rz  ■:'::'■"■ 

;r=:;::=— ::r•-'■■"='*■ 
■'*..n,...„..„.;,r.,;-.lj;;; -■;;;«..". 

Herbebt  S.  McDo.VAiD,  Chairman. 
County  Judge,  I^eds  and  Grcnville. 

A.    C.  ClIADWICK, 

County  Judge,  Wellington. 

A.  n.  Hahby, 

County  Judge,  Brant. 

J.  E.  Habdino, 

County  Judge,  Victoria. 

E.  C.  S.  Hlycke, 

County  Judge,  Peterborough. 
J-  B.    llAruoN.Ai.n, 

Inspector  of  Division  Courts. 
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RULES. 

TIME  OF  OPERATION. 

1  The  rules  of  practice  and  the  forms  now  in  use  in  the 
several  Division  Courts  shall,  from  and  after  the  first  publica- 
tion in  the  Oniario  Oazette  of  the  notice  required  by  subsection 
4  of  section  825  of  the  Division  Courts  Act,  cease  to  be  used, 
and  in  lieu  thereof,  the  following  shall,  on  and  from  tuch  day, 
be  the  rules,  orders  and  forms  in  force  and  used  in  said  courts. 
But  any  action,  process,  order,  judgment,  or  proceeding,  pend- 
ing existing  or  in  force  in  any  Division  Court  at  that  time, 
shall  not  be  thereby  affected,  but  shall  continue  and  remain, 
and  so  far  as  necessary,  be  proceeded  with  under  these  rules 
and  forms,  if  applicable,  or  otherwise  under  the  rules  and 
forms  hitherto  in  use,  or  as  the  Judge  may  direct. 

BolM These  Rules  were  made  under  the  authority  of  section  224 

of  the  Act.  t,,  >.  J  I 

The  notice  referred  to  in  the  above  Rule  1,  was  flrst  published  In 

the  Ontario  Gazette  of  28th  March,  1914.  and  the  Rules  came  into  force 

on  that  day:  section  225   (4). 

INTERPRF-TATION. 

2  In  construing  these  rules  and  forms,  unless  otherwise  de- 
clared or  indicated  by  the  context  the  following  words  shall  have 
the  several  meanings  hereby  assigned  to  them  over  and  above 
their  several  ordinary  meanings,  viz.:— 

(1)  The  word  "  Act "  shall  mean  the  Division  Courts  Act. 

(2)  The  word  "  party  "  shall  mean  a  party  to  a  suit  or  pro- 
ceeding, and  shall  include  every  person  served  with  notice  of,  or 
attending  any  proceeding,  although  not  named  in  the  summons 
or  particulars  of  claim. 

(3)  The  word  "  person  "  shall  include  any  body  corporate  or 
politic  or  party,  and  the  heirs,  executors,  administrators,  succes- 
sors or  other  legal  representatives  of  such  person. 

(4)  The  word  "  oath  "  shall  )>e  construed  as  meaning  and 
including  a  solemn  affirmation  or  statutory  declaration,  and  the 
word  "sworn"  shall  include  the  word-  'affirmed"  and  de- 
clared." 

Oatk,  eto.— See  E.S.O.  1914,  c.  1,  ■.  29  (b). 
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(S;  Ths  v.  -^8  "  Home  Court "  and  "  Home  Division  "  sliall 
uiei.c  rpsi»ctiv,.y,  the  court  and  division  from  which  process 
ungmally  issui  rl. 

jo;  T!e  mrds  "Foreign  Court"  and  "Foreign  Division" 
shall  mean  all  courts  and  divisions  other  than  the  Home  Court 
and  "Home  Division." 

(r)  Otherwise  than  as  hereinbefore  provided,  The  Interpre- 
tation Act  of  Ontario,  the  interpretation  clauses  of  The  Judica- 
ture Act  and  the  Consolidated  Rules  of  practice  and  procedure 
of  the  Supreme  Court  of  Ontario  shall  jpply  to  these  rules  and 
forms,  unless  there  be  anything  repugnant  thereto, 

Inlerpretstlon  Aet-This  sub-section  seems  to  be  misplaced- 
tbe  Interpretation  Act  of  Ontario,  and  tbe  interpretation  clauses  of  the 
solida?  ^K,!"'  ■"il"""""'!/  tte  Interpretation  clanSe.  oHhe  Con! 
solldated  Holes  of  Practice  and  not  the  whole  of  the  Rules. 

(8)  The  word  "  Process "  shall  include  any  summons,  writ  or 
warrant  issued  under  the  seal  of  the  court. 

(ft)  The  word  "mile"  shall  include  fraction  of  a  mile. 


CLAIM   AND    rARTICULARS. 

3.  All  actions  shall  be  commenced  by  summons  under  the 
seal  of  the  court,  and  signed  by  the  clerk  (Form  No.  32)  and 
shall  be  endorsed  with  or  have  attached  thereto  the  plaintiffs 
claim  as  provided  by  the  Act. 

■•*! — -See  s.  7. 

Plaintia's  Claim.— See  s.  83,  Forms  9-12. 

4.  Where  the  excess  is  not  abandoned  in  the  claim,  the  Judge 
may  upon  such  terms  as  he  shall  see  fit  at  any  time  thereafter, 
but  before  judgment,  permit  the  abandonment,  and  an  entry 
thereof  shall  be  made  in  the  proceedings. 

vided^'rsrrdf  w".''-~'^"  "■ '°  *- ""  °'  ■  """■  ''"- 

«.  Leave  to  bring  an  action  under  the  73rd  section  of  the 
Act  may  be  granted  by  the  Judge,  on  production  of  an  affidavit 
and  m  the  summons  it  shall  be  stated  "  Issued  by  leave  of  the 
Judge." 

•    i,5"*TJ  *•  ?''"«  *"  AdUon.— That  is.  In  case  the  plalntH  desires 
Sfent^'Ufd'e"."  '"  '"^  '"^'""'  '«'-°'  '°  *"  '»  "SSil'e  r.™ 
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6.  Where  tliere  arc  more  defendants  than  one,  and  they  reiiide 
in  different  counties,  concurrent  summonses  may  issue  for  service 
on  the  defendants  residing  out  of  the  county  in  which  tlie  action 
is  brought,  but  the  costs  only  of  tiie  summonses  actually  served 
shall  be  allowed  on  taxation,  unless  the  Judge  directs  otherwise; 
and  such  concurrent  summonses  shall  correspond  with  the 
original,  and  be  marked  in  the  margin  "  Concurrr^nt." 

Note. — Tliis  is  somewhat  similur  to  the  practice  under  C.R.  8, 
where  one  of  the  (h'fendiints  is  out  of  Ontnrio. 

RENEWAL  OF  SUMMONS. 

■  7.  Xo  original  summons  shall  be  in  force  more  than  twelve 
mouths  from  the  day  of  the  date  thereof,  including  the  day  of 
the  said  date;  but  if  any  defendant  therein  named  shall  not 
have  been  served  tliercwith,  the  plaintiff  may,  before  the  expira- 
tion of  the  twelve  months,  apply  tn  the  Judge  for  an  i.rder 
renewing  tlie  ;^unimons  for  a  further  period  of  twelve  mcuitlis 
from  the  d.ie  nf  such  order. 

Keaewlnc  the  Snmmoni. — See  notes  to  s.  S7,  p.  185. 

(a)  The  clerk  upon  delivery  to  him  of  the  Judge's  order  shall 
endorse  upon  the  summons,  "  renewed  by  order  of  the  Judge  tor 
19  months  from  the  day  of  ." 

(6)  In  such  case  the  original  summons  shall  be  available  to 
prevent  the  operation  of  any  statute  whereby  the  time  for  the 
commencement  of  the  action  is  limited,  and  for  all  other  pur- 
poses, from  the  date  of  the  original  issue  of  the  summons. 

StAtnte   of  LlmltatloBO. — See   notes  to  fl.  113. 


INTEHI'LEADER. 
See  sections  214  et  seq.,  and  Forms  62-(M. 

8.  When  goods  and  chattels  arc  seized  or  attached  while 
in  the  possession  of  the  claimant,  the  case  shall  proceed  with 
the  attaching  creditor  as  plaintiff,  and  the  claimant  as  defendant. 
In  all  other  cases,  it  shall  proceed  with  the  claimant  as  plaintiff 
and  the  execution  or  attaching  creditor  as  defendant. 

9.  The  claimant  shall,  within  five  days  after  the  day  of 
service  of  the  summons  upon  him,  deliver  to  the  bailiff,  or  leave 
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chattels  property  „r  secntics  olai,„e,l  by  l,im,  and  the  ground 
and  partien  ar.  of  his  .lawn,  or,  in  case  of  a  claim  for  rLt  the 
amount  „nd  part.cniars  thereof,  provided  that  bv  consent    f 

mterpleader  cla.n,  n.ay  be  tried,  although  these  rules  mav  not 
na\e  been  romphed  with. 

10.  In  ease  the  claima.it  shall  not  have  con.piied  with  the 
rule  „,  respect  of  delivering  particulars  of  his  claim,  the  Jud4 
my  upon  such  terms  as  he  may  ,lir<,.,.  allow  him  to'deliver    h 


11.  On  disruissal  of  a  claim  to  any  goods,  chattels,  property 
or  se  unties  taken  ,n  execution  or  attached,  the  .-,1  of  the 
l>a,l,ir  shall  be  allowed  to  hin,,  unless  the  Jud.e  shall  otherJ':" 

Spc  iiotps  to  s.  215,  p.  546. 

(a)  The  Judge  in  his  discretion  may  change  the  place  of  trial, 

(6)  In  case  it  be  alleged  that  there  be  an  incun.brance  or  lien 
upon  the  proper  y,  or  in  case  a  claim  is  made  thereto,  under 
the  Act  the  ha.hfT  shall  forthwith  give  notice  thereof  to  the 
party  who  issues  the  process,  and  should  such  partv  reouire 
the  seizure  to  be  maintained  he  shall  within  li  e  davs  ^fter 
sneh  notice  to  him  pay  to  the  clerk  a  sum  of  money  suffleien 

and  should  he  not  pay  such  sum  the  bailiff  may  abandon 
the  seizure  and  such  party  shall,  unless  the  .lodge  otherwise 
■In-cct,  1,0  barre-l,  and  he  shall  pay  to  the  bailiff  his  costs. 

(c)  In  case  a  claimant  in  whose  possession  the  goods  were 

equal  to  the  value  of  the  property  seized  or  attached,  or  to  the 
amount  for  which  the  seizure  or  attachment  has  been  made 

ctr T'l  ,  .,''  'l'""""^  ^'""'  *"  "^  ''^-  ™'''  "ailiff  paid  into 
court  to  abide  the  decision  of  the  ,Tudge  upon  such  chiim,  and 

ant.  in  case  of  disagreement  as  to  the  value  of  the  pronertv 
seized  or  attached,  the  matter  shall  he  dccide.1  bv  tires'^ 
subject  to  an  appeal  to  the  .ludge.  ' 
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12.  The  Judge  may  upon  the  application  of  a  party  to  an 
action  or  matter  pending  in  court  and  upon  being  satisfied  that 
the  goods,  chattels,  property  or  effects  seized  are  of  a  perishable 
nature  or  that  charges  for  food  or  keeping  may  be  necessary,  or 
for  other  good  cause,  make  an  order  for  the  sale  of  the  said 
property  or  of  aT^y  part  thereof. 

REPLEVIN. 

Replevin  Act, — See  The  Replevin  Act  ante,  and  notes  to  section 
*J2  (4)  :  Forms  of  proceedines  in  replevin  Nos.  38-45,  54. 

13.  No  summons  in  replevin  shall  issue  out  of  any  Division 
Court ; — ■ 

(1)  Unless  an  order  is  granted  for  the  summons  on  an 
alBdavit  by  the  person  claiming  the  property,  or  some  other 
person,  shewing  to  the  satisfaction  of  the  Judge,  the  facts  of 
the  wrongful  iaking  or  detention  which  is  complained  of,  as 
well  as  the  value  and  description  of  the  property,  and  that  the 
person  claiming  it  is  the  owner  thereof,  or  is  lawfully  entitled 
to  the  possession  thereof,  as  the  case  may  be. 

(3)  Or  unless  the  person  claiming  the  property,  his  servant 
or  agent,  makes  an  afBdavit,  which  shall  be  entitled  and  filed  in 
the  court  out  of  which  the  summons  is  to  issue,  stating:— 

(o)  That  the  person  claiming  the  property  is  the  owner 
thereof,  or  that  he  is  lawfully  entitled  to  the  possession  thereof, 
(describing  the  property  in  the  affidavit). 

(b)  The  value  thereof,  to  the  best  of  his  belief. 

(c)  That  the  property  was  wrongfully  taken  out  of  the  pos- 
session of  the  claimant,  or  was  fraudulently  got  out  of  his  pot- 
session,  within  two  calendar  months  neit  before  the  making  of 
the  affidavit. 

(d)  That  the  deponent  is  advised  and  believes  that  the  claim- 
ant is  entitled  to  the  summons. 

(e)  And  that  there  is  good  reason  to  apprehend  that  unless 
the  summons  is  issued  without  waiting  for  an  order,  the  delay 
would  materially  prejudice  the  just  rie;hta  of  the  cl  imant  m 
respect  to  the  property. 

(3)  Or  (in  case  the  property  was  distrained  for  -ent  or  dam- 
age feasant),  unless   the   person    claiming   the    property,   his 
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wrvant  or  agent,  makes  an  affidavit  (which  .hall  be  entitled  and 
fiied  in  the  court  from  which  the  summons  is  to  issue)  stating  :— 

(a)  That  the  person  claiming  the  property  is  the  owner 
thereof  or  that  he  is  lawfully  entitled  to  the  possession  thereof 
(describing  the  properly  in  the  aftdavit). 

(i)  The  value  thereof  to  the  best  of  his  belief. 

(c)  That  the  propert'  was  taken  under  colour  of  a  distress 
for  rent  or  damage  feasant,  and  in  such  case  the  summons  shall 
state  aat  tile  defendant  has  taken  and  unjustly  detains  the 
property  under  colour  of  a  distrcs-  ',r  rent,  or  damage  feasant 
as  the  case  may  be. 

14.  Where  an  application  for  an  order  is  made,  the  .Judge 
may  proceed  on  the  ex  parte  application  of  the  plaintiff,  or  may 
direct  notice  to  be  served  on  the  defendant  to  show  cause  why 
Uie  summons  should  not  issue,  and  may  on  the  ex  parte  applica- 
tion, or  on  the  return  of  the  motion  to  show  cause,  grant  or 
refuse  the  summons,  and  in  case  of  the  summons  being  granted 
may  direct  the  bailiff  to  take  a  bond  in  double  the  value  of  the 
property,  or  may  direct  him  to  take  and  detain  the  property 
until  t^ie  further  order  of  the  Judge,  or  may  impose  any  terms 
or  conditions  in  granting  the  summons,  or  in  refusing  the  same 
as  under  the  circumstances  may  seem  just. 

15.  In  action  of  replevin,  the  first  process  shall  be  a  summons 
in  replevin  (Form  No.  41). 

18.  On  entering  a  claim  in  replevin,  the  plaintiff  shall 
specify  and  describe  in  the  particulars  of  claim,  the  goods, 
chattels,  property  or  effects  distrained,  taken  or  detained,  and 
of  the  distress  or  other  taking  or  detention  of  which  he  com- 
plains. 

Form  40. 

17.  Subject  to  the  Judge's  order,  the  bailiff  shall  before 
acting  on  the  summons,  take  a  bond  with  two  or  more  sufficient 
sureties,  in  double  ll;o  value  of  the  property  to  be  replevied,  as 
stated  in  the  summons.  The  bond  shal.  he  assignable  to  the 
defendant;  and  such  bond  and  assignment  thereof  may  be  in  the 
words  or  to  [he  effect  in  the  Form  No.  43. 


it 
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Tim  conditions  may  be  varied  to  correspond  «itli  the  sum- 
mons. 

BoBd  or  Oepoalt.— Tinder  C.  H.  3n2,  the  plaintil  may  instead  of 
jiving  a  bond  pay  into  C'lnrt  twice  the  value  of  the  foods.  As  the  talcing 
of  the  bond  is  subject  to  the  Judge's  order,  the  Judge  would  seem  to  have 
jurisdielion  to  permit  a  pa.vineiii  Into  Court  instond  of  giving  a  Imnil. 

The  bailiff  is  bound  to  see  thr;t  the  bond  is  sutiicient  to  answer  the 
diimages  reeoveruMe.  should  the  plaintiff  fail ;  Norman  v.  Hope,  13 
O.  R.  550,  14  O.  R.  287. 

There  must  be  two  or  more  sufficient  sureties :  one  solhcient  iinil  one 
insulliciont  surety  would  not  do.  An  action  will  lie  against  the  bail- 
iff, if  he  refuses  to  assign  the  bond ;  Purand  v.  McKwan.  31  U.  C.  Q.  It. 
328. 

An  octioa  on  the  bond  will  lie : — 

(a)  For  not  prosecuting  the  suit  with  effect,  i.e.,  unsuccessfully: 
see  Weill,  v.  O'Brien,  28  U.  C.  R.  40.');  .Mulvuuey  v.  Hopkins.  IS 
U.  C,  R.  174;  I'atterson  v.  Fuller.  31  U.  C  R.  323,  32  U.  C.  B,  240; 

(6)   For  delay  in  pro uting:  Belcher  v.  Brown.  24  U.  C.  R.  124; 

Churchill  v.  Denhnni.  211  C.  I'.  474 ;  but  see  O'Honnell  v.  Iniehenault,  14 
O.  R.  1 ; 

(el  For  non-return  of  the  property  if  a  return  be  adjudged;  I'at- 
terson V.  Fuller.  31  1'.  C.  R,  ;I23,  32  V.  C.  R.  240.  As  to  daiuuges ; 
Norman  v.  Hope.  13  O.  U.  5o«.  14  O.  R.  287;  as  to  solicitor  and  client 
costs;  Williams  V.  Crow.  10  A.  R.  301;  see  Rule  2o. 

18,  In  case  tlie  summons  issues  without  an  order,  the  hailiff 
Bliall  talie  and  detain  tlie  property  and  sliall  not  replevy  the  same 
to  the  phiintiir  without  the  order  of  the  .Indole  in  that  hehalf, 
but  mav,  within  fourteen  days  from  the  time  of  his  taking  the 
same  re-deliver  it  to  the  defendant,  unless  in  the  meantime  the 
plaintiff  obtains  and  serves  on  the  bailiff  a  .Judge's  order  direct- 
ing a  different  disposition  of  the  property. 

19.  In  case  the  property  to  be  replevied,  or  any  part  thereof, 
is  secured  or  concealed  in  any  dwelling  house  or  other  building 
or  enclosure  of  the  defendant,  or  of  any  other  person  holding  the 
same  for  him.  and  in  case  the  bailiff  demands  from  the  owner  or 
occupant  of  the  premises  delivery  of  the  pro|ierty  to  he  replevied, 
and  the  same  is  not  delivered  to  him  within  twenty-four  hours 
after  such  demand,  he  may,  and  if  necessary,  shall  break  open 
such  house,  building  or  enclosure,  for  the  purpose  of  replevying 
such  property  or  any  part  thereof,  anil  shall  make  repl  iiin 
according  to  tlie  summons, 

TwentT-foar  Hour*— Notes  to  s.  02;  also  The  Replevin  Art. 
R.S.O.  ]»14,  c,  a>.  s.  n,  (set  out  in  full  in  the  notes  to  section  02, 
onle,  p,  109) ,  »hich  differs  from  this  Rule  in  important  respects. 
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<  "f  (he 


(n)  Thi'  )iiiiiic«  oi  iiio  .<iiri.|jiw  in  f|,„  k,„„i   ,-,.  ,        ,, 

or  non,.:s  „f  ,l„.  „,„„.s,o,  ,I,or,.t„  anV    e        '         '""• """ ' 

contained  tlicriMn. 


!  amount  of  tlio  pcniilty 


(4)   The  resiilfim.  an. I  a.i,liti„ns  of  tlio 


Hirt'tica. 


partofit,ifhel™r:p,o;:'«;Tt;r,'''''™''^'-'^---"^ 

82.  In  case  a  sumni.nis  of  ivplevin  is  is.,,,,,,1   „ 
order  is  made  therefor  the  lefen  1  „»  T      '    '  '■''  "'"''  "" 

same,  or  for  any  other  rll    i        u        '    '"•"''«" ''"ff«  "ndcr  the 

t.-...ema;m:^rL:^:^,::::--l:;r;;:i:r- 

l.«s  left  with  the  cerkn-i,"^  Particulars,  then,  unless  he 
«  "oti".  in  wrttJthlf  h/'T™'"''"™*' '■"*'''- «™™™^ 
plaintiff  n    V  p    e efd    .    ,,  th"'  :;  f  "*"  *""  ^'"""'  t"" 

citer'ed"  arirrd':;:;,  '■  BrtL""/ d"""  ^•""""'"™'  --"^ 

grounds  .hewn,  and  rlh^,  '!^  ^^  '""•  ™  ^"«<''™t 

i.e  think,  .t,  i^t'tife  Xfrd'^irirto'Veir ""'  ""'"''■^'^-  - 
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£4.  In  case  the  plaintiff  becomes  entitled  to  sign  judgment 
by  default,  he  ihall  be  at  liberty  to  sign  judgment  for  the  «um 
of  two  dollara  and  cotta. 

25.  Where  the  defendant  succeeds,  the  judgment  shall  be  for 
the  return  of  the  goods  to  him  with  such  costs  and  damages  as 
may  be  awarded. 

OARNISHEE  PROCEEDINGS. 
Met*.— See  i«tloM  146  el  leq.  and  Pornn  46-48. 

26.  Any  person  who  wishes  to  avail  himsolt  of  the  benefit  of 
the  garnishee  proceedings  provided  iiy  the  Act,  may  apply  to  the 
Judge  for  directions  how  to  proceed.  Upon  such  application  the 
Judge  may  make  such  order  as  seems  proper. 

The  pmwdure  l«  pretty  well  defined  by  the  Act  and  Rulei,  but  caie« 
frequently  arise  where  directions  are  neeeuHry.  mieh  as  under  •.  148. 
tor  the  iMue  of  n  rovlnj  attachini  order.  ».  167  proTldlns  for  other 
partiM  shewing  cause  why  the  debt  ihould  not  be  paid  to  the  primary 
creditor :  s.  162,  adverse  claime. 

27.  If  the  primary  creditor  is  obliged  to  issue  execution 
against  the  garnishee,  the  cost  of  such  execution  and  the  bailift's 
fees  thereon,  shall  be  levied  on  the  garnishee. 

28.  Where  the  summons  is  to  be  issued  from  any  court 
other  than  that  in  which  the  primary  creditor  has  obtained 
judgment  against  the  primary  debtor,  a  transcript  of  such 
judgment  shall  be  filed  with  the  clerk  of  such  first  mentioned 
court,  previous  to  the  issuing  of  the  summons  against  the  gar- 
nishee. 

COUNTERCLAIM. 
(See  ».  113.  and  Form  IB.) 

28.  Should  the  action  of  the  plaintiff  be  stayed,  discontinued 
or  dismissed,  or  should  he  not  appear,  a  counterclaim  or  set-off 
may  nevertheless  be  proceeded  with. 


OEFENCi:. 

Notice  Dispatlnc  Claim   or  jurisdiction:   sec  notes  to  s.  08. 
Forms  of  defences,  NoB.  13,  «*o. 

30.  A  defendant's  notice  disputing  the  plaintiff's  claim,  or 
disputing  the  jurisdiction  of  the  court,  filed  with   the    clerk, 
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Sti 


the  clerk  forthwiU. TmiLX  i  ','*'  '""''='  ''"'"  ^  by 
•Wnt)  and  in  Je  l" Ttile  V"  "'%P'''"""''  W-  licitor  or 
o;  ground,  the  clerk  n»v.n  ^  """  """»^  •™''  »totement 

«A  tho  order  of  the  J  Jl"'^^™' '"  "■'  P'"""*^'  '"■'" 

of  the  plaintiff,  and  on  n"tice  t  tt  d^f  ""7'  ^  ^  W"™""- 
to  be  struck  o^t  and  ,""1^1^  \ .  1  f""^'  ""^^  "■"  '''''^■'« 
favour.  JW'igrncnt  to  be  entered  in  the  plaintifTe 

C^rovada  of  Dsfaaii*      t»  i    i 

five  In  deenil  the  .round,  of  fh,', I  ■""!"""  ""'  ""'  '"•V'to  notice 
fronnd.  „nd  ,»rtic Ir"  of  ,£l  i'Jl?TV  ""  J-'Wlctlon  aii3  th" 
order  of  .he  J„d„  ma,  ».„  j'dtm™,      """  ''"'''  ""■  "•"  "I«»  •» 

if  there  iB  no  merit  In  tli..  a^r..^ 
""J-    on    notice,   ,„ove   tor  Jud,^!,;""-  "  "  '«  '"'olou.,  the  pl.mti, 

BEVIVINO    JUDGMENT,   ETC. 
(See  notes  to  n.  173,  179.) 

or  otlf;re^'';!:;r -rj"'':  "'f.^-^^-^  ^--tion 
^-^eco.r.of^ti;,:Se:^i'r:^tt^-r 

Hote.— See  >.  179. 

after  at  least  three  da/s' no  i;^  JVe  „n  7'"  ™'^  '°  "^  ""^^ 
songht  to  issue  e.vecutL,  u„  e  ,^he  JuC  "«?,"'",."''™  "  '» 
ect,  and  there  sliall  h.  J„j        ,  ^^  ^''*"  otherwise  dir- 

"  I-ed  by  ^J^'Xt  Jutr-  VZT''-^  ''/  '""'^■■~ 
such  order,  may  direct  an  iL,.  '^^'  '"''*"''  "^  """king 

determined,  to  be  tried  uln  s  1™*  ''"''"°'"  """''''^  '"  >« 
just.  "P""  »»*  '"nis  as  to  him  may  seem 

Si°ir''"'T'"  "-^^^^  *;;?  ■"■- '-  "^  p«>e. 

JtTDOMENT   DEBTORS. 
(See  notes  to  s.  190) 


5U4 
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shall  k.  paid  "r  t...U>T«l,  when  »u.un,„„«l,  tho  «u...  "t  .eveuty- 
live  cenU  for  l.i»  att.n,lo.u»,  ai.l  fu  «'nt.  for  «aol.  niile  from 
hi,  place  of  re.i<U.m.e  to  the  place  ot  .ilting  of  the  '^'"'■-  •  J'";=» 
payment  to  be  co,t«  m  the  eauiw,  unlew  otherwiiH,  ordered  bj 
the  .ludge. 

HliKiilil  licit  li.'  "riliT4'il  to  b.'  ronmittwl. 

WiEHANT  OF  COMMITJIBNT. 
(Bee  uoti'ii  to  i.  101.) 

34  Warrants  of  llonmiitnient  sliall  bear  date  "U  the  day  ou 

whieli  the  order  for  connnit nt  i-  made,  and  shall  continue  in 

foree  for  six  calendar  months  from  such  date  and  no  onger, 
unles,-  renewed  by  an  order  of  the  .lu.lge  made  upon  all.davit, 
.bowing  the  cause  of  non-execution,  and  that  the  moneys  payable 
diereumler  have  not  been  satistied.  and  such  renewal  may  he  tor 
a  period  not  exceediuj?  six  calendar  months. 

■.«.w^.-There  thh  ...ily  bo  one  renewal;  Seetloa  101.  notei  on 
pp.  OIL',  SIS. 

iSIENUMENTS  AND  CHANGE  OF  PABTIE8. 

(8m  note*  to  u.  ST  et  •<«.) 

38  In  any  case  wherein  it  appears  to  the  Judge  that  a  party 
defendant  has  been  ir.iproperly  added  tor  the  purp.se  ot  giving 
the  court  jurisdiction  or  colourable  jurisdiction  over  a  cause  o 
action,  to  the  prejudice  or  inconvenience  of  another  defendant 
or  party,  the  .fudge  may,  in  his  discretion,  strike  out  the  name  of 
such  partv  improperly  added  and  disallow  all  costs  that  may 
have  lH.en'incurred  bv  making  him  a  ilctendant,  and  allow  to  him 
such  costs  as  have  been  incurred  by  reason  ot  his  having  been 
made  such  defendant. 

Mote.-Soeti.m  07  give,  tlie  .tu.llie  wi.le  power  to  strike  ont  or  add 
piirties :  see  notes  to  that  section. 

INFANTS. 
(See  notef  to  ■.  66.) 

36.  An  infant  who  applies  to  enter  a  suit  for  any  cause  of 
action  other  than  for  wages,  or  work  or  services,  or  is  a  claimant 


Bl'I.E»   OF   lOlllT. 


IM 


"-'ti;  the  clerk  „,  .1,..  ,;„„.„,!;„;.; ,; "';;'  "''■" «'« •!'--■ »»".» 

i"  »!■  Intrr,,|p„d„,  ,,r.K,.,,ii„,  i      ""    "'""'  ""'»'  »"'■  or  luiik,.  „    i  i 

"""'  "■'  -' '""■"  -^™  'z  :,?r:r':::;^i-'-  -V -■;.:»t 

►OKMS  AM,  l.KolHKllJx.iH. 
3^    All   prn«v,l|i,j;».   ||,„,l,,  „,„,     I 

l--nl„,l  f„n,„  ,„  tit  rnlvs;,|".n,i;  ;;"''"'■"'"■  "''""  '*  "'  '!'« 

Pon««,_^V(l.liti(iiiaI  Fi.rm-  .     .. 

"'  '"•■  -"'""'■" "'  •'■'■'"■"™-i' :;:•,.:;;  jr;Si4""  -  -"■■•" 

(")  An.v  priiiti.,1  f,,,.,..,  ,„.  ,,., ,       ,  .  , 

lr«m'ng  ,„„|  „,    ,„„|  „,  '  '■ u™l  previ,,,,,  ,„  „,„ 

"""I  '!..■  rn,,H.t„r  ».,„||  „th:.rli,e  ,;,:,,,  ;:'■      "  '"'■''•  ""''■"»  ""d 

™  ^i<^::'zz;;:x'"" """  ~"""""'  -""" "« p-*"" 

PiTMENT  IWTO  CODRT. 
'i* III.   11-1 

nf  t^'^I^w  "' zt":::';;::  ;e:  ;!t't""'  r  '^'•"  -  -'" 

i"  brought,  pav  ,„„„..,.   Z  Z,n  '  "■''"""^  "'"  »''"'"' 

for  the  detention  theVeof    a         ,   "  ;:;;;;r"'"V"^  ''^™""'=' 
either  or  hoth.  with  cost,;;  the  aci„„-  "^    ""■''^*''  "■• 


"nnoS'aTX  "h:,:'  ^  ,";f  ""'  '-  "-»■'  ".«  .In: 


'  b»forc  the  day 


make  an  order  for  the  Setentfo^  n  "'  '■''  """^  '''"""  P^P*--. 
veying,  ormeasurinKof  anv  nmnL'^  "u"™'  ""P'*"™,  sur- 
"f  ™oh  action  or  matter  o  a.T  V'T  """«  "^'"^  '''^  "">i^«t 
therein,  and  for  aHo "  am  o^fh  '  ""^  ''™'"''"  ™V  »'-« 


tl 


»M 


luut  or  coun. 


•nter  upon  or  into  .ny  l.nd  or  buUding  in  tJ..  p«iK«.on  »(  any 
party  r.uch  action  or  matter,  and  for  all  or  any  o(  th.  purpo«. 
Lo^e.^a  m«y  .uthori.e  «n.pl«  to  bo  talien,  or  ol-«v.Uon  , 
!ir.  or  Tm,  to  be  ...ade,  or  experiment  to  be  triri,  .h.c 
Sl:yrn":::!:ry!:r  e.ped,en't  tor  the  purp.«  of  nbtain.ng  full 
inforniutum  nr  evidence. 

ta.,..u.*  .t...  •'  •-W"»  "•««"--'^"  '■  '•""' '""°  °* 

Ml»r,.l  .re.p«..:   nlll.t  ot   W»,    Mhiin,  Co.   -r.   L.  Ko..  M.nln, 
F„.rrv..lo„  o»  .uW-ot  ut  .otlou:  V-Lm  *  Co.   ».  Br.l..n.  *  Co., 

Kiprrlinent.:  BoJi«ch.  Anilln  v.  Lnvln.t.ln,  24  Ch.  D.  IWl. 

41  When  by  onv  eontraet  a  prima  fade  ca.e  of  liability  i» 
e,t«b  i.,!,  :na\he;e  i.  alleged  a,  .natter  of  ^c  -e  a  r.«M  ^ 
hi  relieved  wl.oUv  or  partially  from  such  l.abil.tv,  "'"  •'""8" 
t  ak..  an  order  for  the  preservation  or  ■■'t^'--  ;f\» 
Z  subiect  matUr  of  the  litigation,  or  may  order  that  the 
a:;rnUn  di'ure  be  bronght  into  conrt  or  „ther«.e  secured. 

AFFIDAVITS  AND  OATHS. 
(Set  notei  to  i.  120.) 

«  Every  affidavit  shall  be  divided  int,.  ""'"'«'■">?""■ 
.ral,  and-shall  -tatc  conci-ely  auch  matters  and  facta  as  may 
be  necessary  to  truly  inform  the  court. 

43.  Everv    affidavit    shall    be    drawn    in    the    first    person 

the  court  and  oanse  (it  a  cause  has  been  comn.enced)  stating 
the  names  in  full  of  the  parties  as  in  the  summons. 
M.t..-Full  name,  abcte  ami  oecop«tlon  U  repaired. 


BOIM   or  coon.  gf^ 

rT',r«;r  "-'■■' "••'■-"■"■«  «^ -i-«:^ 

ui.».  i.i  ,  .  K.  ]..]  .  nobinnon  V.  Morris.  1.1  O.  L.  R.  040. 
«B   Wljere  an  nffiJavit  i»  «w„rr,  hv  a  per»on  who  appeam  to 

tt  ffid  ."'  "'"''•,  "'^  "'''"  -'■»"  '■"'■'y  i"  'he  Jurat  tht 
the  affldav,  wa,  read  ,n  hi.  presence  to  the  deponent,  who 
wemed  p.r(Mly  to  understand  it,  and  signed  it  in  his  preser™ 
othcrw,«,  sueh  affidavit,  -hall  not  be  used  without  leave  ' 

jrmr.t.-C.R.  296.  ««  Eni.   <18S3),  R  533 

Porm  o(  Jurat  to  auch  affidavit:  No.  .10  (n) 

.„/''■  ^"'."'■'''^"y  »'B'^»»'t"  in  a  eau«  the  general  headin* 
•nd  conelu„on  given  in  the  proscribed  tovm  shall  be  used         * 

r»Mrik*d  r»r«.— No.   16. 

48.  An  affidavit  having  in  the  jurat  or  body  thereof  «nv 
.nterh„e.t,on  alteration  or  erasure  shall  not  be'^used  w  thout 
T^V""?'  "■'  '"'^^"'"'"tion.  aI*'-.ation  or  erasure  ',  authenti 
™ted  by  the  initials  of  the  ofl=.er  taking  the  affidavit 
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49.  Oaths  aiid  affirraatioiiB  administered  to  witnesses  in  open 
court  or  upon  any  viva  voce  examination  before  the  Judge  and 
to  jurors  anil  others  may  be  in  tlie  forms  prescribed. 

Fonns  of  oatha  and  affidaviU:  Nob.  16  and  30. 

80.  An  affidavit  sworn  before  the  solicitor  of  the  party  on 
whose  belialf  it  is  made,  or  before  the  clerk  or  partner  of  such 
solicitor,  shall  not  bo  used  except  by  leave  of  the  Judge. 

■oUeltor.  ete„  aot  to  talu  ABdsTita.— C.n.  29T,  see  En|.  BR. 
(1883),  536,  537. 

Section  130  (2)  nlso  bars  affidavits  sworn  before  the  *'  agent "  of  the 
party  or  before  the  "  clerk  or  partner  of  such  agent." 

This  Rule  and  s.  120.  s.-s.  -.  only  applies  to  affidavits  in  actions 
or  proceedings  in  Court:  Canada  Perm.  v.  Todd,  22  A.  E.  515. 

ACTIONS  PENDING  IX  ANOTHEH  COUHT  FOR  SAME  CACSE. 

51.  Where,  at  the  trial,  it  shall  appear  tliat  an  action  for  the 
same  cause  at  the  fuit  of  the  same  plaintiiT  is  pending  in  another 
court,  the  Judge  may  order  the  trial  to  stand  adjourned  until 
the  determination  of  the  action  so  pending  in  the  other  court. 

INSl'ECTION  OF  DOCUMENTS. 
(See  notes  to  s.  114.) 

52.  The  Judge  may,  upon  application  of  any  party  to  an 
action  or  matter,  upon  notice,  and  upon  such  terms  as  he  may 
deem  proper,  make  an  order  for  the  production  and  inspection 
of  any  books,  writings,  instruments,  or  documents,  relating  to 
or  affecting  the  question  in  issue,  and  in  the  possession,  power, 
custody  or  control  of  any  other  party  to  the  action  or  matter,  at 
such  time  and  place  aa  he  may  appoint,  and  in  default  of  such 
production  for  inspection  as  so  directed,  the  Judge  may  in  his 
discretion  exclude  such  books,  writings,  instruments  or  docu- 
ments from  being  given  in  evidence  in  such  action  or  matter. 

Kote.— Production  and  inspection  can  only  he  obtained  by  order 
of  the  Judge  made  after  notice. 

FEES  AND  COSTS. 

Counsel  Feei. 
(See  ss.  170,  171,  172.) 

53,  Where  in  a  contested  case  for  more  than  $100  an  agent 
has  been  employed  by  the  successful  party  in  the  conduct  of  the 
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c.u.e  or  defence   the  Judge  shall  not  direct  a  fee  to  be  ta«d 
pursuant  to  the  Act,  „„1c.b  such  agent  i,  a  b«rri»t*.r  or  solicitor 


M. 


A  case  shall  be  considered  "contested";— 


than  Sinn       ,  ""■';  "  P"'  '"'  '"*1'"''"«  «  "l»"''  '"'•  ■""'■e 

cute  or  de  end  the  clam,  i„  court  at  the  sitting,  and  the  case 
comes  for  tnal,  whether  an  actual  contest  is  nnSe  at  the  co^r^ 

than  »00  and  a  counsel  or  solicitor  has  been  retained  to  make 
an  app  ,cat,on  under  the  A.t  and  an  order  is  made  therein  by 
the  Judge  en,poweri„g  the  clerk  to  enter  final  judgment 

thai  «„«''"',  "  ""'^'"'T  ■'  •""  '"'  '^'^P'"'»g  «  -^l-i"'  f'"-  more 
than  $100  and  a  counsel  or  solicitor  has  been  retained  to  prose- 
cute the  clann  m  court  and  the  defendant  afterwards  and  before 

the  cC"    "^  ™"*- ""'""'  ^■"''*''"'™*'  -  ^^y  »■■  -ttl" 

to  deftnd  ,1        *  '    f '":''""  '■"'  ''"''''"'  »  ^o'i^'tor  or  counsel 


(See  1 


Officers'  Pees. 

■  47.  48.  224  (3).) 


SJ    The  fees  set  forth  in  the  tariff  marked  "Schedule  of 
clerks'  fees"  and  "Schedule  of  bailiffs'  fees'-  shall  be  the  fee 

av  ihTth::  'i"  rr'  ^'"'^  *"■'  ""'■*'  ™  "-^ "«-  4 

the  ,    r         I  ™   '  ''"'"  '"'"'  "*"  ^o™  '"'  ^"^  in  relation  to 
the  duties  and  services  to  be  performed  by  them  as  officers  of  the 

e  vaHe  f  '  if  """'  '''  "  "™  "'  ""  "*""  '-'  heretoforre- 
cenable  for  the  same  proceedings. 

See  Tariffs,  poj»(.     Form  1, 

debtor'  t  IT  ""  ^*.'»'^^'"'="' '■»«  i»™ed  against  an  absconding 
lir  ;  kI  o-Y™*-™  "'ned  against  the  property  of  a  judg 
nent  debtor,  and  a  plaintiff  or  defendant,  judgment  creditor  or 
other  person  interested  in  the  claim,  judgmrt  or  cLcutlo" 


I 
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inBisto  upon  the  bailifl  making  an  attempt  to  find  property,  he 
shall  deposit  with  the  clei-k  the  amount  of  bailiffs  lees  aid  ""le- 
aee,  and  provided  a  bona-fide  endeavour  has  been  made  by  the 
bailiff  to  secure  such  property,  he  shall  be  entitled  to  such  fees 
and  mileage,  subject  to  appeal  to  the  ,Tudge. 

Attochmant.— See  "  Abirconaiin  Debtor,"  «.  190  of  utatute. 

87.  Letters  enclosing  any  papers  sent  from  one  Division 
Court  officer  to  another,  or  to  a  party  to  a  suit,  or  to  the  Judge, 
unless  otherwise  provided  for  in  the  Act  or  by  these  rules,  shall 
be  prepaid  and  registered;  postage  stamps  for  return  postage 
shall  in  all  cases  be  enclosed  to  the  Judge.  The  costs  of  postage 
and  registration  shall  in  all  cases  be  costs  in  the  cause. 

58.  Either  party  may  deposit  the  judgment  of  an  appellate 
court  duly  certified  with  the  clerk  of  the  Division  Court,  and 
upon  being  so  deposited,  such  judgment  may  be  enforced  as  if 
it  had  been  made  by  such  Division  Court. 

AppaUate  Court.— See  "Appeal,"  «.  12B. 

68.  A  new  trial  in  pursuance  of  the  judgment  of  an  appellate 
court  shall  be  entered  for  trial  at  the  sitting  of  the  Division 
Court,  which  shall  be  holden  nert  after  twelve  clear  days  from 
■  the  time  when  such  judgment,  or  a  certified  copy  thereof,  shall 
have  been  deposited  as  aforesaid,  unV-3  the  Judge  otherwise 
orders. 

Haw  Trfal  iMar  Appeal.— See  notes  to  «.  125. 

BOARD  OF  COUNTY  JUDGBS. 
(See  u.  224.  22S.) 

60.  Regular  meetings  of  the  Board  of  County  Judges,  when 
necessary,  may  be  held  upon  the  call  of  the  Chairman,  or  of  any 
two  members  of  the  Board. 

ABSCONDINO  DEBTOES. 
(See  s».  199-213.  and  Forma  18-22,  37,  77.) 

61  In  all  cases  where  an  attachment  shall  issue  (whether 
the  suit  be  commenced  by  attachment  in  the  first  ""tance  or 
not),  unless  the  defendant  shall  have  been  personally  served,  the 
hearing  or  trial  shall  not  take  place  until  one  month  after  the 
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Trde?  '""^"  *'  ""»'=''™'"'  "■"'»«  the  Judge  shall  otherwise 

a^intr^h  °*T'  ^"™'  '"'  °"*  ™™"'»  of  attachment 
against  an  abscondmg,  removing,  or  concealed  debtor,  each  one 
of  such  attachmg  creditors   may   enter  a    defence    seTofl   or 

T^I^^Z'tTr"  ""'  "r"'""'  ""'^  e™s-e.rmSe  Witness 
the  dXL        °\'^'""' P™ved  or  attempted  to  be  proved  agains 
the  debtor,  or  as  to  such  set-off  or  counterclaim,  in  the  samf  way 
^d  to  to  same  extent  as  the  debtor  himself  mighrdo  were  he 
I«™onalIy  to  appear  and  defend  the  suit  on  any'grou^d  "hat! 

..J  t.JfrtSSrhli'lrSl^l!*"  ■"'  "»  "«"«  «°  '"'P«.  the  dim  rf 

83.  Before  issuing  an  attachment  against  an  absconding 
remov,ug  0,  eoncealed  debtor,  it  „„all  be  the  duty  of  Ihe  clerk  S 
see  that  immediately  following  the  statement  in  t^e  affidav  t  o1 

oTsuTrd'ebtrd "  *'■'  """"r^  ""'''''■  ^^  --  -^t 4 

compl,  with  the  A(^  '  ""  P'"'"'".  «»  te  must 

•K  J*"/°  "=^f '«""»'  judgments  have  been  recovered  against  an 
absconding  debtor,  it  shall  not  be  necessaiy  to  issue  fx  cution 
upon  each  such  judgment;  but  one  e.ecution^against  t^e  pro~:S 

satisfy  the  judgments  of  those  creditors,  and  so  much  of  such 
properly  a«  shall  be  sufficient  to  satisfy  the  said  i^dlent  ^nd 

bv  L  «»  P^^hable,  enough  of  the  proceeds  may  be  appli^ 
byjhe  clerk  to  satisfy  such  judgments  and  costs,  wiLut  exeJ^ 

he  '^^^m'^'^'T^'^J^tZ  5°"*?  -^""^  ■-"  '° 
from  .oothor  court  the  clerk  3710^1  »  l^  "  t"°«rtpt  w«.  inued 
under  the  elocution.  ''°  "  '"  ""  ■°'°°'"  '»  be  levied 

NEW  TRIAL. 

(See  s.  123,  Form  74.) 

determined  on  the  day  of  hearing,  if  both  parties  be  present;  but 
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Otherwise  it  shall  be  in  writing,  and  show  briefly  the  grounds 
on  which  it  is  made,  which  grounds,  if  matters  of  tact  requirmg 
proof,  shall  1h'  siipiwrteil  hy  affidavit. 

Haw  TriaL— The  application  may  be  made  viva  voce  at  or  after 
the  tritron^  <la,  of  hearin,.  it  both  P.rti»  be  prc^at;  other,!.,  it 
must  be  in  writing. 

(o)  \  copy  of  the  application  and  of  every  such  affidavit,  shall 
be  served  by  the  partv  making  the  same  on  the  opposite  party  or 
his  solicitor  or  agent,  or  left  at  his  usual  place  of  business,  if 
within  the  division;  or  if  without  the  division,  then  with  the 
clerk. 

(i)  The  application  and  affidavits  (it  any),  together  with  an 
affidavit  of  the  service  thereof,  shall  be  delivered  to  the  c  erk, 
who  shall  forthwith  on  receiving  the  fees  and  necessary  postage, 
transmit  to  the  Judge  all  papers  in  the  suit,  which  delivery  t« 
the  clerk  shall  operate  as  a  stay  of  proceedings,  until  the  Judge  s 
final  decision  on  the  application  is  communicated  to  the  clerk, 
unless  the  Judge  shall  otherwise  order. 

AdmiaaoB  of  ■errl...— If  an  admiMiion  of  service  by  the  .oU- 
citor  o(  the  opposite  party  is  endorsed  on  the  nppl.o^ation  it  "ouU  not 
S,  necosTry  toVve  an  affidavit  of  .ervice.  Unle™  ^^''/^^'^^'^^ 
orders,  the  delivery  to  the  cierk  of  the  applcatioa  and  affidavit  with 
proof  of  service,  operates  aa  a  stay  of  proceeding. 

(c)  The  Judge  may  refuse  the  application,  or  hold  the  same 
undisposed  of.  upon  such  terms  as  he  may  see  fit  to  impose  upon 
the  applicant,  until  the  opposing  partv  shall  have  had  oppor- 
tunity of  answering  the  same. 

(d)  Any  answer  to  the  application  shall  be  made  in  writing 
and  shall,  with  affidavits  in  support  thereof,  if  any,  be  delivered 
to  the  clerk  within  six  days  after  receipt  of  the  notice  of  such 
application,  who  shall  forthwith  transmit  the  same  to  the  .ludge. 
The  Judge,  upon  receiving  said  papers,  shall  dispose  of  the 
application. 

te)  The  Judge,  before  deciding  the  same,  may  hear  the 
parties  on  the  matter  of  such  application  at  the  next  sitting  of 
the  court,  or  at  such  other  time  or  place  as  he  may  appoint,  ine 
decision  of  the  Judge  shall  be  delivered  to  the  clerk  or  trans- 
mitted to  him  by  mail,  and  such  clerk  shall  notify  t'-e  P«rt'»^ 
thereof,  by  mail  or  otherwise,  and  if  a  new  trial  be  granted,  the 
suit  shall  be  tried  at  the  next  sitting  of  the  court,  unless  the 
Judge  shall  otherwise  order. 


KULXS   OP  COCET. 


<03 


procoedings  inThe  s„i    ' ,!  ^  ^™\".'"fT'^  ''^  «-^  '^odge,  tht 
had  been  made  **  '""'""""^  "  "'  "o  »PPlicatio„ 

-mplled  With.  He  order  for  o^'^err/T'.  """r  "'"'   "■-"   ""  '»' 
Pro<:c.,  could  be  iMned.  '  ''™''"  ""''  "Wutloii  or  otli,r 

cierk's  duties. 

(See  M.  22.  el  j,,.) 

68.  The  following  looks  shall  be  kept  bv  the  Pl„.i,       a  ., 
necessary  entries  made  therein  in  a  Zt  and  nr        '  '""'  "" 
viz: —  "^"  """  proper  manner, 

(1)  A  book  to  be  called  the  "  Procedu-e  Dnok  "  /  »  .i 
mencement  of  which  shall  he  n„  „i„i    u "'     ,  ("'  "'"  '='""- 

i»dgments,\™l^i;   ^^',^^/X  ■;         »''  "f  all  orders, 
-"  returns  thereto'and  an  othe^pSngr""'''  """*""' 

Fori»  S.  ' 

(3)  A  book  to  be  called  the  "  Caflh  Kn„i- "  *i 
numbered,  in  which  shall  be  entered  from  tat  i.        '^"^''  '°  *" 
of  all  sui^rs.  moneys  paid  int.  Tnd  ^lo^  ™,l:t  "■ '  ""  ''"™°* 

Form  1. 

(3)  A  book  to  be  called  "  Foreign  Procedure  B„„t  "  *       . 
purpose  set  forth  in  the  Act.  "<««<"'re  Book,    for  the 

Form  e. 
by  him  by  virtue  orhiloffil""  """  "°°"'"'^''*^  ™-'™<» 


(S)  An  "Order  Book,"  in  which  all  orders  for  the  is-uins  of 
executions,  transcripts,  etc.,  shall  be  entered.    ""'"'"'"«  "' 

Form  ^. 

.J^)^'y^immt  Debtor's  Index"  (which  shall  he  fo„n^ 
w.th  the  inde.  to  the  Procedure  BookJ,  i"h 'sUrbe 


604 


BDLES    OF  COUBT. 


entered  the  date  upon  which  each  judgment  debtor  was  Mam- 
ined  and  discharged,  together  with  the  number  and  style  o£  the 
cause,  as  provided  by  the  Act. 

Form  S. 

87.  The  clerk  shall  enter  in  the  Procedure  Book  the  full 
amount  of  moneys  returned  by  the  bailiff,  with  an  execution,  and 
shall  show  therein  the  amount  which  he  has  taxed  and  paid  the 
bailifl  as  his  fees  for  executing  the  same. 

68.  All  the  papers  in  the  cause  received  or  filed  by  the  clerk 
shall  be  kept  by  him,  together  with  the  original  summons,  and  be 
produced  at  the  hearing  of  the  cause,  or  on  application  to  the 
Judge. 

89.  Every  clerk,  upon  being  paid  his  proper  fee  and  necessary 
postage,  is  required  to  answer  promptly  all  reasonable  enqmnea 
made  touching  suits  by  the  parties  thereto,  their  soUcitore  or 
agents. 

Proper  P.e.— Every  nM«»«r,  letter  written  to  any  party  to  any 
eaoH,  matter  or  proceeding  in  the  court,  IBc. :  Item  31  of  Tariff. 

70.  The  clerk  shall  not  withhold  any  moneys  received  from 
suitors,  except  for  unpaid  coats  in  the  action  in  which  such 
moneys  are  recovered. 

Cterk-a  Dntlea  u  to  Siatore'  MoMjei  Section  42.—Imme- 
diately  after  the  receipt  of  any  .urn  of  "»»«  f"' "f.  I"!!™' *"  ±2 
•haU  forward  .  notice  thereof  by  rcjirtered  port  to  the  I*"™  «"^^ 
to  receive  the  Mime,  and  ale  the  rejtotraUon  certiacate  amon»  the  papers 

Under  ..  41,  the  Jud«e  may  require  the  clerk  to  fnml..h  him  with 
a  fuU  acconnt  In  writin,.  v  riBed  hy  affidavit,  of  the  "O"'?"  P»" J"" 
or  out  of  court  under  order.,  Judjment.  or  proceM  of  the  wn"- "f  « 
the  balance  in  court  belonpu,  to  ™ltor..  If  the  clerk  or  •>«"«'"'  '» 
p.y  over  to  every  pemon  entitled  to  the  «ame  all  md,  "■»■"»•"■,,• 
JJiu  receive  by  virtue  of  hie  office  or  .hould  not  »«""«'■'*'""' 
do  and  perform  the  dutle.  impoeed  upon  him,  there  would  be  a  breach 
of  hie  covenant:  See  a.  26,  Form  1. 

71.  Where  money  is  received  by  the  clerk  on  a  suit  entered 
by  a  solicitor  or  agent,  who  has  paid  the  deposit  or  is  responsible 
for  the  costs  to  the  clerk,  such  money  shall  not  without  notice  to 
such  solicitor  or  agent,  be  paid  out  to  the  peraon  beneficially 
interested  therein,  unless  upon  the  order  of  the  Judge. 

Mote.— Thi«  aaaumee  that  the  clerk  may  pay  the  perK)n  beneBd^y 
entlUed  after  notice  to  the  iolldtor  or  a»ent,  without  an  order  of  the 
Judge. 
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toJfan:.:lt™  •"  llT  ""r '  »"*«  "^'-J  in  cities  and 

every  .tCnh™  lXrn''^7w^:\"r^'^''  - 

the  several  sureties  of  himself  InA  ZTH  I  "^'"'«"'  "*  *" 
court,  showing  whether  IT  nff..  *!''*'''«'  "  h^il'Ts  of  the 
vent  or  left  the  .^un"  sfnce  his  la^t  "'"'  f"''  """"^  '»-'- 
a  Guarantee  Compan  ^r  Lt  „f  l^"''  "'■,'  ". '""'^«'  ''^■ 
and  mention  any  facte  in  conn.  *  .1  '""'  "'  ""^  '"""^' 
be  ma,le  known  to  the  Judge  ""  ™''*'''  ""•*  ""^''^  *" 
See  H.  27,  <it  .eg. 

""— '  '■  «'i  •-' "iSsiXiit';*"  ■ 
»,  fc  .ss?r,::tt.v' '1-  r"  •" "  •■— 

^^^  W.t..„  P„^_s„  „  ,22,  172,  .„,e,  .„d  T.rtl  „,  Wi.n«  re«, 

actuals  PaS'r,Se:'Sr'J  uZr '"oj-rr '??  °°'^  "■'  ™"-» 
s  d,>co»ered  that  fee.  liave  li^n  alloSi  '  V,  °'  "'  ^'-  Where  It 
■"»  has  been  poirt    thcv  mLL   5     ..^  °"  °  '"'"'  "M«»it.  and  noth- 

tion^rom  a™"V"'  '!™''A'  "^  P-P"'  ''''""^  f"  service  or  execu- 

See  s«.  2   (B),  37 
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an-  .uit,  and  to  give  to  tlio  partie.  to  tlie  appeal  a  notice  in 
writing  of  tlie  date  of  tlie  two  next  sittings  of  the  court. 

Appeals  Bhall  be  eutcTud  in  the  do.kct  at  the  t.K.t  uf  the  list. 

App«>l>  ««»•  t^Mtmm-  C.mTirtlo«^-8e«  not"  to  »..  1211- 
129.  and  notes. 

78  When  a  n..tice  required  to  be  given  to  any  of  the  parties 
to  a  suit  is  sent  through  the  post  office  the  clerk  shall  register 
such  notice,  and  shall  obtain  and  preserve  with  the  papers  in  the 
suit  a  certificate  of  such  registration. 

79.  In  case  the  plaintiff  has  signified  in  writing  his  intention 
to  proceed  with  the  action  the  clerk  shall  notify  the  defendant  by 
post  or  hv  sending  notice  to  hi,  usual  place  of  atade  or  busmess, 
ind  such  notice  shall  state  when  and  where  the  cause  is  to  be 
tried. 

FrooMd  wltfc  tk«  A.tlom.— Se«  •.  Ill  nnJ  not". 

80.  In  ease  the  proceedings  in  any  suit  shall  be  hindered  or 
dclaved  by  the  neglect  or  misconduct  of  a  clerk  or  b«hff,  such 
clerk  or  bailift  shall  forfeit  all  fees  m  such  suit  and  shall,  in 
addition  thereto,  pay  any  loas  or  damage  that  may  result  from 
such  hindrance  or  delay  to  the  parties  suffering  therefrom. 

See  8.  219  and  notes. 

81  A  clerk  shall  not  take  or  receive  any  money  from  any 
person  unless  a  suit  has  been  commenced  in  his  own  cour  against 
^ch  person  or  the  claim  is  actually  m  his  hands  f"""'  •  »/ » 
transcript  of  judgment  against  such  person  has  been  sent  to  him 
from  some  other  court. 

H.t..-Thl.  prohibit,  the  clerk  from  .rtln,  a.  a  debt  eollector. 

82.  The  entries  of  proceedings  on  a  transcript  under  the  Art 
may  be  made  in  the  Procedure  Book  of  the  court  to  which 
Thas  been  sent  in  the  form  of  an  ordinary  suit,  or  as  near  as 
may  be. 

Tranaeript-— Sc«  b.  188  and  notM. 

83.  Where  a  plaintiff  or  defendant  is  ™«itf  ■?  ^  "^J^l 
there  is  a  change  of  parties,  the  Procedure  B^^    Jf  ;'^™;; 
same  bv  proper  entries,  and  the  cause  may  thereafter  lie  ei  tere.i 
inTnew  plac^in  the  Procedure  Book,  retaining  the  original  year 
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a..,l  n„,„l«r,  «,„i  all  M,iw„,,a.„t  proiwding,  are  to  be  carri„l 
™  under  th.,  al,..re,l  ,i,le  w„l,  thfaanie  vlZl^be" 

UudilloMon,,    H-.    J,     lii,     ,,,."'''    ''"  ''''°''«'''"l  «Jl':  Miller  V. 

»lH,ll  bo  sufficient  .ervicc.  '  ^  '"  ■""'''  '"'''"■''»■ 

_•;  Renewed  for  8i.-t  n.onths  fron,  date  hereof." 

Dated  dav  of  m  ,.  ..   „     ,,.    ,  „ 

Oote.)-riu8  form  ,s  to  be  printed  on  the  execution. 
1U..WM  .f  l!....«..._g«  ,.  180  .Bd  „„„.. 

the  triaUi'f  ■nhn^'T™-'  '■"r'u*'"'"  •"  ""'^"'^  »t  «-  '"ot  of 
tion  were  il;^  "  '"  "'""*  ""'  '"""—  '"  ""-ina- 

J.d„„t  •.«-..^_.s,.,  ,  ,ao  „„d  „or„. 

-  ».....db,  ...*., .«,, ,.,   „,,.j.,  „,j_, 

(Note.)-Thi8  form  ia  to  be  printed  on  the  warrant.'  ' 


SOS 
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S8.  All  monejri  »re  piyible  to  tlie  p«rtie«  tt  the  office  of  the 
clerk  without  the  p»yment  of  my  fee  whatever.  In  caie  a  party 
deairea  that  money  ahall  be  tranamitted  to  him,  ho  shall  give  to 
the  clerk  written  directiona  at  to  the  mode  of  tran«mi«aion,  and 
in  the  abaence  of  inch  directiona  the  clerk  ahall  not  in  any  case 
tranimit  moneyt  to  auitori.  All  neceaaary  eipentee  incurred  in 
tranamieaion  of  raoneya  ahall  be  borne  by  the  party  to  whom 
tranamitted,  and  may  be  deducted  by  the  clerk. 

Wk«>«  ■■ItoM-  Mraara  F«T»M«— Thla  U  a  »erj  Imptirtant 
Bala.  The  derki  only  kwp  lultor.'  moneyi  tlU  caUed  tor  In  the  alMii~) 
of  writttn  dlrMloni  •■  to  the  mmle  o(  trenimieelon.  H  eoUcltor.  de- 
■ire  prompt  retiiroi  from  the  clerk,  It  would  therefore  be  wlae  to  ft',, 
euch  written  directiona. 

90.  The  list  of  unclaimed  moneya  required  by  the  Act  shall 
be  made  under  oath,  and  copies  ahall  be  sent  to  the  Treasurer 
of  the  Province  and  the  Inspector. 

91.  Every  clerk  shall,  in  the  month  of  January  in  each  year, 
make  a  statement  in  detail  of  the  money  in  his  hands  and  for- 
ward the  same  to  the  Inspector. 


Baiupf's  Duties. 

98.  The  book  or  books  to  be  kept  by  the  bailiff  shall  be  in 
such  form  as  the  Inapector  shall  direct. 
See  Form  No.  7  peel,  of  BaUlff'e  Book. 

93.  The  bailiff  shall  at  all  reasonable  times  give  to  a  party 
interested  such  reasonable  information  as  he  may  require 
respecting  any  process  in  his  hands. 

94.  The  bailiff  shall  attend  every  sitting  of  the  court,  and 
shall  see  that  all  suitable  preparations  and  accommodations  are 
made  therefor.  He  shall  make  all  proclamations,  preserve  order, 
call  the  parties  and  witncsRes,  and  perform  such  other  duties  as 
may  be  imposed  by  the  Judge. 

95.  The  bailiff  shall  return  an  execution  within  the  thirty 
days  prescribed  by  the  Act,  unless  it  has  been  renewed,  or  unle.- 
the  seizure  has  been  so  recent  that  he  has  been  unable  to  realize 
thereon,  in  whidi  latter  case  he  shall  report  to  the  clerk,  who 
shall  notify  the  execution  creditor  thereof. 


•  DIM   OF  C0U8T.  ^^ 

h»nd  f<.r  want  of  buyer.."  "Mution  "property  on 

bon  creditor,  i„ue  .nothere«cuLn."  "''""'  "'  "■""«"• 
""  «"  P""t-rty  on  h.„d  Ir  XlT-wnUr,"!.  ""  """'  '" 

100.  The  bailiff  receivintr  .„ 
endorse  on  ,„e  same  a  Sent  ofT".  '"'  ^^''"  ''^^"^'^^y 
day  when  he  received  such  execiion"  V"''  "■"  ■■""  »'  t*' 
formal  return  in  the  pre  crib^  fo™'  Z  '"  "'''"'™  *"  ""' 
turned  he  shall  give  a  state^/TA  "'"^  e^tecution  re- 
fees  .H.  di-burseJenta  t  Z  p  ■'"  ''°^''™'''™  <"  «"  W' 
«in>il.r  rtatementTn  ;ak-n'\yj'"'''T  'h^^"'-  »nd  give  a 
"-arr  nts  of  attachmenT    ^  '  °'  ''""  °'  ''''P'"!"  and 

and  in  other  cases  at  every  kLL'."  i""''!''  ""  *'''  J"-'*^- 
the  .Tudge  shall  require  tZ  ha^  ,ff  "hf,  'i  ,'"'='■  °"""  «■"«  '" 
the  court  for  submLion  to  the  t'II  f  "'"  *"  ""=  ^'""^  »' 
oath  in  the  prescribed  C  ^^?''^'- " '*'"'™"' "^ '^tum  on 
e'reoution  in  his  hand.  anT'of  ^'77  "''""'*  »'"'  ^it  «' 
'«"t  return,  under  any  ^mnt.n'd  '1'%^'"  ''"'"'  ''"'»  •>" 
»h.ll  have  been  required  to  e"ec2  "      "'  """"""  ^'>'"''  •>« 
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lot.  The  return  mentioiMHl  in  the  iKt  rule  »hell  In-  flleJ  hy 
the  clerk  in  hii  office,  ind  ihall  without  fee  be  open  to  the  inipec- 
tion  of  «ny  penon  interested ;  tnil  the  cleric  ihill  examine  the 
return,  and  if  it  be  found  correct  und  complete,  ihall  within  ten 
d«y«  »ft«r  the  receipt  thereof  cndome  thereon  a  memorandum  in 
the  following  wordi :  "  I  have  carefully  examined  the  within 
return,  the  lame  ii  full,  true  and  correct  in  every  particular,  to 
the  be»t  of  mv  knowledge  and  belief.     Dated  the  day 

o{  19     .     Clerk."    If  no  tuch  return  ii  made,  or  if  when 

made  it  be  found  by  the  clerk  to  be  in.orrect  or  incomplete,  he 
ihall  forthwith  notify  the  Judge. 

■■Iton  KSiT  laavMt  m»t»».— 8ull»r«  or  their  •olidton  op 
nurnt.  are  fntltW  to  limpwt  thf  prtiirn.  •od  from  It  majr  •■certain 
what  haa  bwn  (lone  under  anj  exerutlon  or  warrant. 

lOS.  A  bailiff  shall  not  take  or  receive  monev  from  any 
person  except  a«  payment  on  an  eiecution  or  warrant  of  commit- 
ment in  hi»  handi  againat  auch  party. 

■aliura  FeM.— Sm  aa.  52.  220.  Tlic  clerk  or  balll«  majr  mU» 
take  auch  feea  aa  are  provided  by  the  tariff. 

IM.  When  a  warrant  of  commitment  is  issued,  the  defendant 
may  at  any  time  before  his  body  is  delivered  into  the  custody  of 
the  gaoler,  pay  to  the  bailiff  the  amount  endorsed  on  the  warrant, 
as  that  on  the  payment  of  which  he  may  be  discharged,  and  the 
bailifl  shall  forthwith  give  a  rwcipt  therefor.  On  receiving  such 
amount,  or  at  the  request  of  the  judgment  creditor  in  writing, 
the  baiUff  shall  discharge  the  defendant,  and  shall  withui 
twenty-four  hours  after  receiving  such  amount  pay  over  the 
same  to  the  clerk  of  the  court  who  issued  the  warrant. 

lOS.  When  a  summons  has  not  been  served  in  time  for  the 
silting  of  the  court  mentioned  therein,  the  bailiff  shall  return 
the  same  to  the  clerk  for  insertion  of  the  dates  of  the  two  next 
ensuing  sittings,  and  the  clerk  shall  return  the  same  to  the  bailiff 
immediately. 

lOe.  In  case  auch  summons  has  been  sent  to  a  Foreign  Court 
the  bailifl  shall  return  it  to  the  clerk  of  that  court  for  transmis- 
sion to  the  clerk  of  the  Home  Court,  who  shall  add  the  notices 
above  provided  for. 


■truts  or  t'OL'RT. 

611 

DIVISION  COVHT  TARIFF 

FoaM  I. 
Clerk'i  Fm,. 

but  not  .„  ent^J^AZ       "' ''°''"'"  «""'*' 
.ummon..)     ^         *  '"  ""^  """'  "'  «  judgment 

in  fora.)  to  Ji^""*"'"'  """"-on.  (a,  proWded 
Where  claim  exceeds  «ln  on  J  i 

Where  claim  ex^d.  Ho  »„h  i'^'  ""'  "'**''  »»«•  «0 
Where  claim  ex^«  .'go  '  ?  ?"'  """  «»«>  »«<>■  60 
m.ere  claim.  er^,7„'o""  ''™"  "<"  "-d  »100        go 

'•  'TrLr.":""'.';;".'":':"*'" -'- -d  warning, 

if,  95 

defendant    ';"™';"""'>'  "^en  not  furnished  bj 

(Note— In  either  of  the  ia«V  tL\ ;. 85 

the  fee  may  be  taier,  J     .  .T    P"'««ding  items 
pay  cost,.)^         "*  "«"""*  ">^  P»rty  ordered  to 

'  ''"ll"Vru'o:r'"^'^"'"'"  -*"™  •••  -•  -m. 

oouri  T:i^e;7sr„' ■rjtre:  r;::!  -^  "^^ 

summons  or  naiwi-  fr„™       "'"ess  and  return  to 

°r  P«per  from  anofhpr  division ) jg 


I  i 

!  n 

HI 

•u. 
it 


gj2  RHLIB    OF   COURT. 

1.  Takine  confession  ot  judgment   ■■•■ ••  *•> 

(This  does  not  include  affidavit  and  oath,  chargeable 

under  item  S.) 
8   Every  necessary  affidavit,  it  actually  prepared  by  the 

clerk,  and  administering  oath  to  the  deponent. . .        25 

9.  Furnishing  duly  certified  copies  of  the  summons  and 
notices  and  papers  with  all  proceedings,  for  pur- 
poses of  appeal,  as  required  by  either  party,  per        ^^ 
folio  of  100  words  

10.  Certificate  therewith  

11  Certifying  under  seal  of  the  Court  and,  delivering  to  a 
'       judgment  creditor  a  memorandum  of  the  amount 

of  judgment  and  costs  against  a  judgment  debtor, 

or  garnishee,  under  The  Creditors'  Helief  .«ict,  or        ^^ 

for  any  other  purpose  

12  Copies  of  papers,  for  which  no  fee  is  otherwise  pro- 

vided, necessarily  required  for  service  or  transmis-        ^^ 

sion  to  the  Judge,  each 

If  exceeding  two  folios  per  folio 

13  Everv  notice  of  defence  or  admission  entered  or  other 

notice  required  to  be  given  by  the  Clerk  to  any 
party  to  a  cause  or  proceeding,  including  mailing,        ^^ 

but  not  postage  

14.  Entering  final  judgment  by  Clerk,  on  special  sum- 
mons, where  claim  not  disputed. 

Where  claim  does  not  exceed  $60 ^^ 

Where  claim  exceeds  $60 

16.  Entering  every  judgment  rendered  at  the  hearing,  or 
final  order  made  by  the  Judge. 

Where  claim  dops  not  exceed  $60 ^^ 

Where  claim  exceeds  $60  

(Note.-This  fee  does  not  apply  to  any  proceeding 

on  judgment  summons.) 
fThese  fees  shall  include  the  service  of  recording  at 
the  trial  and  afterwards  entering  in  the  procedure 
book    the    judgment,    decree    and   order   in   its 


acLES   or   COUET.  .,. 

entirety,  rendered  or  made  at  the  trial      If  .  , 

16.  Subptena  to  witness 

^?h:reTn^°d\'!7  '-'"'^e '""y  numVe'r- i, -names  '^  '* 

taX;n:^;^:roSi:^xr'« 


10 

1  2S 
36 


25 


SO 


".  For  every  copy  „f  subpoena  required  for  service 
""~-t>^-i^-^---eacb... 
19.  Calhng  and  returning  i„^  ordered  by  the  Judge 

'"•  ^'idrarhi^r^d'  -  °^";"  ''^^•°™-''*. 

«gnatu«  of  thfrdte   2  "'^^  .^''"'""S  t*' 

^ISeoX?  °"""'^  -"h'order  f^^-part-of- 
ai.  Transcript  of  judgment  to  another  Division  Court. . 
28.  Every  writ  of  execution    warrant  nf  .«    i. 

~tofcommitm;nt\rdel::r4tm:to 
Wliere  claim  does  not  exceed  $60 

rant  nf  !        -Z    ^'  J"''Rn'ent  creditor,  or  war- 

rant  of  comm.tmen,  when  orde^d  by  the  Jud^        25 


50 
75 


25 


1  00 


gj^  RULES    OF   COURT. 

8«ry  entries  and  mailing,  but  not  including  post-  ^  ^^ 
age  

26.  Receiving  paper,  '--/™f''",*'!;f  "^^^  "::eiv: 

entering  the  same,  handing  to  the  bailiff,  reoeiv 
ing  and  entering  his  return  and  transmitting  the 
same  (if  return  made  promptly,  not  otherwise)  . .         30 

27.  Search  by  person  not  party  to  the  suit  or  proceeding,        ^^ 

to  be  paid  by  tlie  applicant •■•■■■■•■■;;■ 

Search  by  party  to  the  suit  or  proceeding,  where  the 
suit  or  proceeding  is  over  one  year  old. . . . . . .  •  •  • 

(No  fee  is  chargeable  for  search  to  a  party  to  the 
suit  or  proceeding,  if  the  same  is  not  over  one  year 
old.) 
28.  Taxing  costs,  in  defended  suits,  after  judgment  pro-        ^^ 

iiounced    .  * 

29    Making  out  statement  of  costs  in  detail  (including 
bailiffs  fees)  at  the  request  of  any  party . . . . .  •  •  • 
(Neither  item  28  or  29  applies  to  statement  of  cost, 
endorsed  on  summons  or  copy  to  be  served.) 

30.  Taxing   bailiffs   costs,    under   section   179  of   the        ^^ 

Act    

(Now  >.  178.) 
31    Every  necessary  letter  written  to  any  party  to  any 
cause  matter  or  proceeding  in  the  court  ••■•••■■ 
(A  letter  shall  not  be  considered  necessary  when  a 
notice  contains  the  same  information.) 

2.— BAILIFFS  FEES. 

1  Service  of  summons  issued  under  the  seal  of  the 
Court,  or  Judge's  summons  or  order  on  each  per- 
son, except  summons  to  witness  and  summons  to 

^mCdaim  exceeds  »10  and  does  not  exceed  »20  ,0  40 
Where  claim  exceeds  »20  and  does  not  exceed  ?60  W 
Whets  claim  exceeds  $60  and  does  not  exceed  »100     ^  70 

Where  claim  exceeds  »100  •  •  • •  •  •  ■• 

(In  interpleader  suits  the  value  of  the  goods  t» 
regulate  the  fee.) 


BCLE8    OF  COURT. 

affidarit     .       .  '"''  '""'''"S  "•«  "««">'? 

3.  Service  of  summons  on  witnps,  n.  ;, 

vice  of  notice  .....    .  J'«-}mM,  or  scr- 

4.  Taking^  confession  of  i„„,„„,,  .„„   ^^^^^j^;^'^ 

5.  To;;  calling  parties  „„,!  ,|,oi,  ».it„,,^,,  „j  .  ^ 

of  the  court,    n  everv  <ipf»n,i.i  ,        "^ 

hearing  of  every  ^dj'!?"''  ""''  ""''  »'  ">« 
e        obiy  juognient  summons 


61S 


$0  16 


86 


10 


6.  Enforcing  every  writ  of 


plevin 


execution  or  summons  of  i 


warrant   of  attachmc/it 


or   warrant 


against  the  body,  each 

Where  claim  does  not  e.weed  »30. 


6-5 
00 
60 


lude  service  of  summons  in 


ant.) 


This  fee  does  not  i 
replevin  on  defend- 


-!---^'-.n:nt"t^;^r-' 


mg  to  the  tariff. 

^"  ^T'se^rl'"  "'  *"""""  "^  "  "''^  ^^^'^"ly  travelled 
to  «.rve  summons,  or  process,  or  other  necelan 

cutLi   !f '  "'■  '"  ^'"«  '"  '''"■'  ™  «  -frit  of  e,e" 
™^™L!'■!:^"""»■y..P»"  o"  d-nand.  or  made  "on 


spotion  26." 
IM4.  c.  81, 


eiecntion,  or  ease  settled  after  ! 


8.  Mileage  going  to  arrest  under 


made, 


ptT  mile 
Mileage  carrying  delinquent  to 


warrant,  when  arrest 


prison,  including  all 


exp^sea  „d  assistance,  per  mile,  or  fraction  of 


15 


IS 


2S 


I 

I  < 

'i 
.1 


(15  RULES    OF  CODBT. 

10.  Every  schedule  of  property  seUed,  attached,  or  reple- 

vied, including  affidavit  of  appraisal,  when  neces- 
sary: 

Exceeding  $10  and  not  exceeding  $«0 »0  30 

Exceeding  »80  and  not  exceeding  $60 50 

Exceeding  $60   '"'' 

11.  Every  bond,  when  necessary,  when  prepared  by  the 

bailiff,  including  affidavit  of  justification  and  exe- 
cution     100 

12.  T:''ery  notice  of  sale,  not  exceeding  three,  under  exe- 

cution, or  under  attachment,  each ^5 

13.  Eeasonable  allowances  and  disbursements,  necessarily 

incurred  in  the  care  and  removal  of  property: 

(a)  If  a  bailiff  removes  property  seized,  he  is  en- 
titled to  the  necessary  disbursements,  in  addition 
to  the  fees  for  seizure  and  mileage. 

(b)  It  he  takes  a  bond,  then  to  $1.00,  instead  of 
disbursements  for  removal  of  property. 

(c)  If  assistance  is  necessary  in  the  seizure,  or 
fc  curing,  or  retaining  of  property,  the  bailiff  is 
entitled  to  the  disbursements  for  such  assistance. 

(d)  All  charges  for  disbursements  are  to  be  sub- 
mitted to  the  clerk  for  taxation,  subject  to  appeal 
to  the  Judge. 

(«)  The  bailiff  must  in  all  cases  endorse  a  memor- 
andum of  all  his  charges  on  the  back  of  the  execu- 
tion, or  state  them  on  a  separate  slip  of  paper,  so 
that  the  clerk  may  conveniently  tax  the  bailiff's 
charges  for  fees  and  disbursements. 

(f)  The  Clerk  in  all  cases  to  sign  the  memorandum 
of  his  taxation  and  preserve  it  among  the  papers  in 
the  cause,  together  with  the  execution,  for  future 
reference,  and  thereby  enable  the  clerk  to  certify 
the  bailiff's  returns  properly. 

14.  If  execution  or  process  in  attachment  in  the  nature  of 
execution  be  satisfied  in  whole  or  in  part,  after 
seizure  and  before  sale,  whether  by  action  of  the 
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«17 


to?hL  .  "'^  "•'  '»"'«'  ^'""l  be  entitled 
^^^rtT""  '  ^'  «"*■  »"  'he  amount 
directed  0  be  levied;  or  on  the  amount  of  the 
alue  of  the  property  *i.ed,  whichever  sha  1  be 
the  lesser  amount. 

"■  ^TataS  Z  "'™  «°"''  '"^  °°  attachmenta  in  the 
mi^l  /  «ecutiona,  5  per  cent.,  exclusive  of 
mileage  for  going  to  seize  and  sell  uoon  th. 
amount  realized  from  property  necet'ril7sold 

3.-FEES  TO  WITNESSES  AND  APPRAISERS. 
Allowances  to  Witnesses. 
Attendance    per  diem    to  witnesses  within  three  miles 

thetu^;;".:':!"'.."'^^-''^''>«'^'i'"'t>'in 

And  if  without  the  county' '.'.' .' .' .' .' '.'.'.[ .' .'  ;.'.■■  'J  ^j 
Attendance,  if  witness  resides  over  three  miles  from  the 

place  of  sittings  and  within  the  county,  per  diem  1  00 
Attendance,  if  witness  resides  without  the  county  and 

Ter  diem"  ""''''  "^  "■"  P'"^'  "'  ""'■>=»' 

™  35 

Barristers  and  «,licitors,  physicians  and  surgeons,  en- 
gmeers  and  veterinary  surgeons,  other  than  parties 
to  the  cause,  when  called  upon  to  give  evidence 
Of  any  professional  service  rendered  by  them  or 
to  give  professional  opinions,  per  diem '. . .     4  qo 

(Note.-Disbursements  to  surveyors,  architects  and  pro- 
f^ional  witnesses,  such  as  are  entitled  to  specific 

sthl;::^^''""''^*'"'''"''""'"'^^''^ 

"«.e,,  and  «■»,„.„  fo"  "„"r„n"  •  "'"f"™'™"'  «"■)  "P«  wit- 

If  witnesses  attend  in  one  case  only,  they  will  be 
entitled  to  the  full  allowance. 
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If  they  »ttend  in  more  than  one  case,  they  will  be 
entitled  to  a  proportional  part  in  each  case  only. 

The  travelling  expenses  of  witnesses,  over  three  miles, 
shall  be  allowed  according  to  the  sums  reasonably 
and  actually  paid,  but  in  no  case  shall  exceed  20 
cents  per  mile,  one  way. 


Mils. — The  word 
milt:"     Bnle  S   (9) 


"mile"  in   the   tariff  includes  "fraction   of  a 


FEES  OF  APPRAISERS. 

Fees  to  Appraisers  of  Goods,  etc..  Seized  Under  Warrant 
of  Attachment. 

To  each  appraiser,  $1.00  per  day,  during  the  time  actually 
employed  in  appraising  goods — to  be  paid  in  the 
first  instance  by  plaintiff  and  allowed  as  costs  in 
the  cause. 


FEES  IN  SUITS  NOT  EXCEEDING  »10. 

(Section  48  D.C.  Act.) 

Clerk. 

For  all  services,  from  entering  action,  or  suing  out  a 
judgment  or  interpleader  summons,  up  to  and  in- 
cluding the  entering  of  final  judgment,  or  final 
order  on  any  such  judgment  or  interpleader  sum- 
mons, in  case  the  action  proceeds  to  judgment 
or  final  order    *1  ^^ 

In  case  the  action  does  not  proceed  to  judgment  or  final 
order,  the  fees  heretofore,  or  that  may  hereafter 
be  payable,  but  not  exceeding  in  the  whole  sum. 

Tot  issuing  writ  of  execution,  warrant  of  attjichment,  or 
warrant  for  arrest  of  delinquent  and  entering  the 
return  thereto  "' 


BDLE8  0»  OODBT. 

BaUiff. 
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For  M  service,  rendered  in  wrving  .mnmon.  «.d  making 
return  and  any  other  service  that  may  be  nece.- 
sary  before  the  judgment  ia  entered  by  the  clerk 
or  pronounced  by  the  Judge,  mileage  excepted. .  $0  50 

attached,    bond,  when  neeesMry,  and   all   otter 

.\T*!7  "f '  '^™*  ""^  *■'"■• «""  «'">«.  -»iC 

«Mpted,  If  money  made  or  case  settled,    after 


1  00 


(Necessa^  disbursements  incurred  in  the  care  and 
taxed  by  the  clerk,  subject  to  the  approval  of  the 


FORMS 


<6-2/ 


irou  1. 

[«M  nolo  lo  tacMoo  »»,  ami  «■),  gg  (j)_] 

BKCEIFTS.  ClEBK's  CaAH 

,„  T""'  °'°°"c„1Vr„,"'»      «'% Co°«  i.  tt.  Count,  ., 


When 

iwowivwl, 
I).  lU 


April  1 


Style  uf 
Caiue, 


Slid. ml    '"'"i  ,wh"ni 
Keoeivt^l. 


Bin)  V.  Fi.h   .    100,  m      |B.ililf 


^j^      Sigttntiirf  of 
-n  §5    *°  whom  p»id. 

April    :!Jfiin«sBin].. 


Book, 

S 

for  the 


BXPElfDmrBEB. 

Sal.„„.  „.„.,  P^d_<j«__of__U„     Di^..  c.u«to  tt.  Count,  ., 


When  {wid  out. 


Htylfc  of  Cause. 


Bin)  V.  Fi»h., 


Na  of  Suit 
»nt]  Year. 


T<»  whom 
paid  or  how 
remitted. 


[This  tM>ok  is  to  ba  pased.] 
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^SSSSSSaS    SS888S    S8 


till 


■=•■3  S    ■      '  _■  i  "n 


s 

I 

S 
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i! 


igSSSass    8SfiS88    S    gSSSfiS 


I   i 


1.  B  < 


i 


I 


8.   rOftU  or  JUIMMIfIT  DUIOM*  IHDRX. 

{Mm  MlM  10  mbMm  Jl  wi4  JMt  M  <«).] 


N*mK  •''  IVtilor. 
(rfiirtiKtiHi  Sr»t.) 


Hntwn,  llimry 
Wiriok 


1W«  when  lht>  Ex-       XiimWr  uhI  th«  atyU  uf  lhi> 
Hiiiinfttiuii  t4N>k      I  <'»tiitr  in  Mrhicli  ho  ww 

|i1mw  I  i-iLAniinM). 


lltth  ■lAniinry,   W        IWtl.  lit    .  Hiblnrt  v.  Brown. 
4th  M»nh.      lit        I  :«•,  !'•    .  Kiltihftl  v.  Hr«wbent. 
IMh  fVbriMrT.lU        I  4),  111    ,  PlMt  v.  Hviwon. 


[Note.— Thla  Index  to  be  bound  ap  tn  tbt-  Bom*  ProMdnn  Book— 
■t  tin  back.] 


4.  FoBM  or  Oun  Book. 
[Sm  notta  to  MOtUm  96,  and  Rule  S6  (6).'} 


(If  C»ii«e  ojciNtinir  or  JHrtBnifnt 

Mgnr-a.) 
Style  <•/  Caiiim*. 


.r>n.   12th.  19 

F«b.     Itth,    " 

9th.    " 

•'      10th,    " 


Pntc^M  or  pro- 
CMtlinfT  to  In> 
iaaiiMl  or  t«kfU. 


Srnidi  V.  JtMim,  No 

Hi-nry  v.  Jfffr»y,  "' 

JBckmni  V.  JotWD,  " 

Pt-i^r  V.  Br»y,  " 


i«  t-Keciitiot),  H.  Smith. 
Iw«UH  iiubn(i>nK. .  B.  H*inry. 
Knt«r  JtulRmfnt.  B.  K«ill.  Solic'r 
Imim<  ftliiwt  exeo'n  t**^  Jmiim, 
1    Agfnt. 


Sinikturo  of 
i'»rty  or 

Sulioitor. 


Fouc  S. 

[£re«  fw*M  10  Meeiion  S6,  and  Rule  66  (1) ;  alto  timilar  form  im  Formt 
to  BtaiuU,  ante.] 


Pbocedubk  Book. 
DivisloD  Court  of  the 

EnanlDg  Sitting!  tb« 

vt. 
of 


19 


day  o( 
o( 


uf  Ui-iit  of 
Urtff 


*  trtH     p 

r-IIMl  ( 


•  f  r'i*ir>'<ir<' 


■■•■"I.-      -L 


Witt.    h|-,-iHi     n„„,,„,,   ,  1      ' 

tinii.-r*  „f  ,.r.,„,   ,.,,  ,„;",,     _ 

ib»;  t,,.^  (..Jill,,  ■  ' 


M-f 


IhllMI'l.,!!      t 


Chrt, 


PoiH  6. 

ISm  nofet  to  t«-lio„  3e,  and  Ruh,  <,«  <«>       . 

'o  "mu!,' i^l^j"'"  ""■'-  "-"-  '.  for-. 


No. 
IB    . 


ftmaon  PnocEouiE  Iioon. 
Dlvlrion  Conrt  of  the 

M. 


Amount  of 
t 


Kmivnl  niimmnn  from 
I  County  (,r 

jl>"itH(  .iini,„„„,  ,„  i^iiiu 
.fiinmioti.  M'll.     Mfrml  the 


If 


I  S  J 

a- 


m 


FOIiMS.  ^^ 


8.  CoVMiM  BV  CLH.K  OB  B«r,„. 
■*""'°" ''"'■  «""»■"-/-'.  .Vo.  ,.,„,,„,.„  , 

S  S  T'''  '""^  "°"i  ''"''"""  »■■  ra.lrie.)  of  ^'"'"""  '^>'".  i" 

(W«.rc),  anj  P.  J,.',  „",  ""  ""''  ^ouMy  („,-  DLtriot)  of 

in  the  said  County  or  DiMrict  of 

do  hereby  jointly   „„d  ,o,"X  ,„,  „       ,  «'™«™'«») 

Clerk  (or  nailiff)  „f  ^e  said  S.Z,  '.  '  "'"'  P'"""*  'kat  ^.  « 
ever,  person  entitled  to  the  "n,"  ^  SucO^r  """  """  '""  °«' "» 
^L  rr.."^,""'  '»'''  ■"«■»  of  C™rk  ("r  R  nm"""'",  °'  ''"  "''nil  receive 
J,°V";"''"S^  <io  and  perform  the  iTri!.  f*  °"f  """"  '""'  «"'  "fU 
Clerk    (or  Bailiff)    by   law    Tn,!   .1  imwacd   upon   him  as  surh 

Mid  office  to  the  damarof  Snv  ""'   ■"'"■on.luet   h,,n«.lt°!n    rt' 

proee«li„,;    ((„  „^  ™4  o/  a  cLl"  '"'"''  °  '"">'   '"   ""f  leBal 

over  to  an.  Bailiff  „,  Bailiffs  of  X   if°J"°»'  •»«■"•(:  and  ,hall  p'y 

Srf  "i^^^j^i^s-^-sS  r^' -^-^^.*" 

nant  a.a.„st  the  several  Panies^rto'Sn'^srir  tS^f;  I'^IT' 
Aguinat  the  said  J.  B     in  the  wl,„i 

Aminst  the  saw  S.  f.  \l    he  iZl'  "  ''°"''"■• 

A«a,„,t  the  said  P.  M..  in  the  Iho  e'  ~  '"'>"""• 

'  —  uollurs. 

^J^^'•'  '"''-''■  Z,T  "■  "■'-  -»-  -  -r  hands  and 

Simed.  seaJeil  and  tleUveml 
in  the  presence  of  ' 


/"rortnee  0/  Onlnrio, 
Count,  0/  ffuroii. 


8  («)  AmpAviT  or  ExicuTioN  or  bord. 
(SeeUon  ?ff.) 


•"  oorrwH,  „,  forth  ai^"  ""^  ""'  "'  "<""  «»d  "JJition 


•U8 


rOBMS. 


SKom  More  me  ««  «e  ro»»  of  Ooderirl,  i«  llie  t 
Co.nl,  0/  i/«ro»  lfti»  'o*  "'  I    ■*■ 

AJI.  iS    . 

A  C.,mn,i.«on.r.  etc.  (or  a  .,u,IUc  o,  i»e  Peace)  for  ike  .aid  Co,ni, 
of  Huron. 

8   (6).  AmUATIT  OF  Jl^STiriCATIOS  BY  SOBITltS. 

(fieclion  IS.) 
Prooinre  of  Ontario, 
Countv  of  Duron. 

con!;:z:iTT.^i  t;.s:;.:f  T^:'::^:^'^^' 

named,  mako  oalh  and  my  n»  /o»oira ; 

™i   .  ■         .i,  „,r«,r  in  fee  limnle  o/  rool  M(n(o  in  (»e  Prouince 

„,  o'n.:?.r'«/'  z  0-i^'f 'r<.f jl;> --;v":.r.tf »:: 
:'„LrrT:rc:x;"or''^ " """  -  -  -«»'« »/ 

{fill  in  *ftc  rfe«vip<toR).  irtcwmbercd  {or  if  ineumhcred,  state 

2.  Thnt  the  smd  property  w  not  tncumovrea  lu     / 

'"'T'nal  'lama  freeholder  in  »e  .aid  eo«n,„  of  and  reMe 

"   *tVa^el"l."f»T»o..eAoM  cffce,,.  I  an,   ,™r.»   (,.a.e  .men.). 

gtrorn  be/ore  mc  at  the  of 

in  (k"  Connlj  of  *»" 

4.D.,  13     . 

A  rnmmi,,.,i.>ner,  e«o.  (or  „  .Miee  o/  .»e  Peace)  in  and  for  the  .aid 

'""  Not1--A  ,,mi/ar  offdari.  i»  re,.irc,l  to  U  made  !>„  .he  o<;,er  ».rety. 


day  of 


Knmuel  Smith. 


9.  P,»T,c,^A„s  or  CiA.M   .*ND  DErr.NCr,.  iNcmmo  COVNTTBCLA^S. 

[See  .«I«flinn  S3  and  Ruica  S  and  8V1 

Parliculori  in  Caset  o/  Conft-ocH. 

No.    A.D.  18    .  , 

A    B     „,  .  ctalm.  of  C.  IK  of  .  fe  Bum  ot 

'  :„^i:::z'a^<^  l:"^!:;s^'x^.r:.s«  d..e., ««..  and 


TOHUS. 
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.eti,,.p  with'thTimoL^  It^!'  <°  "■"'  "'  """rt  i«  "ndcr«rittc„),  t<^ 

h,«h  broke,,  «i,l  t™„l,l  •  "-""""I  "..  «o    a„„  .i„t"',;t  "l  C.  fl 
"'"^  ,lnn„„™  ,„  „,„  „„„,„„j  „f„„..„",|''"'''-  ""■■  ™"1    I-  fl.  hath  .u,. 

"r,   ^(ir  fJijit  -tlir  tiauX  /■    a 

r  S".?!?","""™"'-'  fe;".'i';u  ihf;;-,  ^v;; ,  ^- « ?<.r''.,.f  .r 

And  the  pl„i„,i|r  IZZm  ttlnV"'"'"'""  ">  ""■  <"«••») 

I'Wy  to  the  „mo„„,  of  ,'      """     '';.  """    '^■'■'■"■^.l   Irft  „s.e„  „„,!   i',,. 
reason    „-|,ereof   the  defendnnt  I  n.  K.  1      '"  '"'  "'h>nni.tere,l.   hv 

«n.o,,,,tof,he,„idoi„ij;:""e,,«,o,ror,,,';*''"' """""  •"  ^^^^' 

HI    ,i,s  own  property. 

(«)  Ox  A  Ou.\n,i\Tv. 

A.  n.,  of  ,  i„  ,||„  j„     ,      , 

°!  .  in  the  eomitv  of  .     .  •  '^''>""''  "IWinjt  C.  O. 

™  .  in  the  coi„it.v  of  '        ''"'"'inul.  n„,l  n|.„in,t  K.  f. 

for  the  price  of  goods  sohlbj  ,1.  /).  to  c  "n  "'"'''''''   ''"'  """"'"'"r)  *100 

The  followinu  are  the  pnrtiealnrs- 

(■uaranty  bv  ^    F   of  thr. 
«'  follow.:  '"■'■■  "f  the  pr,ce  of  woollen  |to™ls  «„ppiied  ,„  c.  D 

ISSn,  Pebnmry  2,  To  goo,,.  (^„  j,,„j,„ 

marcn        3,  To  goods  (pvc  def.ilsi      .i  ^ 

M.'0h      17,  To  «„„,„   !Sve  .lel'.t)  i  i  i  [  [  i  i ; ; ;       ^  g* 

Total  ■ •       ' 

$100  00 

^  <»)  On  Pbomissohy  Notk  aoaisst  Maker. 

a  f.  or  benJ^r  („,■  order   a.„T^'''  "'  "  ■""'"i^ory  n„^  p°"„b,;  f„ 
holder.  ""'"•  "  '*«  <■»"«  ""l-  te)  of  whiel,  plaintiff  i,  the 

The  following  are  the  p„rtio„l„r, ; 
Se?;.Tjr„r  ■■*•  ^t"  '«  •T-.-ry    ISOO   (prlneipal,....     ,^  „<, 

''' 338 

Total  ....  . 

»S3  3» 


030  fO""*- 

(C)    ON    A    I'BOMISSURY   NllTE    AOAISST    MAKKE   ANf.   KS1H>B«KB. 

Same  f„r,n  of  ™m™..no™,.nI  a.  (a)    («»»e),  agata.t  C.  !>..  of 

rn-t^-r"^ ■"  ...io""."'"^/':; S.to^^ "L  o,..,. ««. „„. 

tlcnlara  us  in  form  (b)  oiilf)- 

(d)    0»    A   It.M  or  Ksri.ANOK  AuA,N»r   A.cTPT-m  AN..  1>»AW..». 
.    u       r  111  the  loiiiity  of  ■  olnlms  agniiist  C.  D.. 

.     ■"•      '      in  A-  .-onn ty  o?  ..«  "-Utor.  ami  uguiii.t  K.  F.. 

:|  -.ttlZ^i^  .„»,ln,w..rofabillofe,*in,». 

nm  of  e"  Imnso  for  »7r,.  .latiHl  l.t  Jnnuary.  1889.  drawn  by  the  «a.d 
E.  f"ton  m«l  ,uv,,,t,,l  by  llic  »ai.l  0.  1,..  ,.ay«H.  .breo  nion.b.  after 
date.  ^75  (Kl 

Principal    V'' '  '  *"  •»  7"i 

Interest  from  to  at       /r .  -         " 

Tolal   • »'"" 

(e)  On  a  IliLi  Of  ICscHANr.K  Against  Acceptor. 
A   fl    „t  ,  ,-l,iim»  of  '■.  D..  of  .  in  tbe  county  of 

_'„s  .,,tHi'  "i  ii  t'ill  of  cxebaiiKf. 

The  foUoniiig  are  tlie  imrtlciilars : 

Bill  of  exchanise.  drawn  by  A"'™  "r""^s^"'f,Tr  »ai  00 

til.  neeepteil  by  yon,  due  17tb  .Time.   18(10.   for »^  ^^ 

17th  December,  to  interest.  (1  iiioiilb"  

. .     $2fl  87 
Totnl   

(/)  ON  a  15om>. 
.     „      t  in  ttip  .-oiintv  of  .  claims  on  C.  /*■.  of 

'in  the  coon.y  ."f  »79,  H)  for  principal  and  interest 

due  upon  a  bond  due  to  A.  It. 

The  folIowinB  arc  tbe  particulars:  .     »     .,f 

Bond  dated   l.t  .lanoary.  1881).  eonilitl...,  for  payment  to  A.  B..  ol 
J70  on  the  :;nih  December.  l«8!l. 

'  „  .     ■     I    I  ,  »'o  •'•' 

Principal   .lue „  ^,1 

Interest  from  to  »i        'c... 

Total    ""'" 

(./)  On  a  Covknant. 
^    B    „f  .in  the  ciiinty  of  (same  a»  above  form 

(c)  substituting  the  word  ■•coenaof  for  ■•  bond  '  )  to  A.  tt 

The  following  are  tlie  particulars;  ;„,,.„.„ 

Deed  dated  20th  Jnnuary.  1881).  covenant  to  pay  »70  and  .iilin.l 

""*^  .     ,    ,  $70  00 

Principal   lilie    ',"  "o^  '  0  40 

Interest  from  to  at       %■■■■     _«_^ 

Total   »™^« 


FOKMS.  ^j 

"""  "  "  '■""   '"  Actions  „r  Tobt. 

For  Lyi:' .,„„  .^.  ,;;|r;,S;:™,<';,';;;  "f    ,  .  ».iO  f,.r  ,,„m„,™. 

tlio  Mid  .1.  n.  „„,,  ,|,„„     ,     ""'.''     ''•"•""^'  ''■«"  IxTKmn]  Injuria  ,o 

I'arlicular.i  of  Bmpensa. 

IVrsaiial    injiirirs    ,  ,  .  .540  OO 

-'0  00 

riio  Mill  A.  Ji.  Hiiiiiis 

.»t!0  00 

Or  •For  tlint  tlii'  siiiil  r    n    i      ■      j 
•"  W»  ..wn  ,,„  ,1,0  f„||„..i„g  g<«d,  orS'Mi.":  "'"'"""^  °'  """  """""xi 

«<l.t.  10.  ISSn-On,.  ,„|,1.-H„tl,  ,.,  ^ 

Oiip    mniin  ?•!  00 

A  i<.e.,r,.i,„ir.  ■.■;::  .•:.•::;•   '"j^ 

'''"'■■" wTS 

Tor,,::;;^'"  ""*""^  "'■- l™  »o„„.  at  .v„,  e7  CaHc,  s.roc, 

Rra,,";;,,'.'"  "''™"''  '"•"■•«"«  """  ln.pri,„„i,„  ,,i„  a,  C„,l,„„,„  s.roe, 

Or  'For  that  the  said  r   n  au  „ 

A  T>    10  !  A    ■         "'"  ""  '"*  about  tlie  i 

nid  ,„j„rr  a  wax,™  of  tl.r  ,„id   1    «To^   rr„    ,       '  ""l"wf"ll.r   [break 
t"  be  trusted,  tlie  »ai,l  (-.  /).  JZJJ'V''''"'''"'  '■  "■  ™  fit 

■n-dit)  or  r.i.»i,dt  and  h™,   i|,..  Jl    ,    n',   V"  ""''"■"'  "'  «""  him 

bo  ^.:'^7:'z:;::z;:  7:^rf -  -  --■  ™. 

■   '^'^•r^'tiijr  thp  iiiiinfH   nl    pnrtiVs. 


10,   (a)  l\\nncvt 


■*  IX  ('.\.sf:s  OF  Df;tini:e. 


hi»%li.„,,,ieh;,tf;K,Ji;,j',';;;'"jf""-v'*i"".e.i  from"?h''lid  ^. .». 

■'  llarnem  „il.l  a„|J,.v  "'■  "  '"'"''  """"-d  ■•  Sppetacle.."  also 

TLB  „,i,,  ^.  „.  ,|„i,„^  ^^   ^^^ 
♦  for  tlieir  detention. 


"f  the  same  or  their  value,  and 
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li.  Pabticulabs  or  Claih  in  Action  for  Dauagu  to  Lands 

BT  FldODINQ. 

Note— ThlB  applies  only  to  cnacB  of  cluims  not  eicccdinf  $20, 
under  R  S.  O.  1914,  c.  80,  s.  15,  and  only  to  the  County  of  Halibnrton 
and  the  Electoral  DittpicH  of  Eort  Victoria.  En«t  Peterboroufh,  North 
Bartln«  and  North  an<l  South  Renfrew :  Me  ».  3  of  above  Act. 

1    For  that  the  defendant  conHtructcil  a  drain  and  flooded  4  acrea 
i  th^  plaintira  landa,  beinf  Lot  No.  .  In  the  concemion, 

end  thereby  haa  done  damaie  to  the  plaintiff  to  the  extent  of  »20,  of 
which  damaces  the  following  are  tlie  purticulura : 

4  acres  of  land  rendered  useless $10  00 

Value  of  crop  of  oaU  on  the  land 10  00 

To««l   $20  00 

A.  B., 

PlainUff. 


12.  Pabticulabs  : 


At^ioMs  Against 

Sureties. 


CLEBK    tm    ItAltlFF    AND    HIS 


(Silrtion  IS.) 
No.  ,  A.D.  19     .  „  ^  „j„-, 

llenpy  Bray,  of  .  claims  of  .lohn  Noakea,  CI«mt  « '.r  B^Hff) 

of  the  Division   Court  for  the  County  of  .    anrf  <>' 

E  F  ,    of  .    and    G  L  .     >f 

(sureties  for  and  puptie.«  with  the  said  John  Noaliea  to  a  «ovenft«t  for 
the  due  performance  of  the  duties  of  his  said  office)  the  sum  of 
for  moneys  had  and  received  by  the  »nid  John  Noakes  us  such  Clerk    oi 
Bailiff)  as  aforesaid,  in  a  certain  cause  in  the  said  Division 

Court,  whereiu  the  (aid  Henry   Ilray  waa  plaintiff,  and  one  U 
S  was  defendant,  to  and  for  the  use  of  the  said  n<nry  Bray,  the 

payment  whereof  the  said  John    Noakos    unduly   witbfiolds.     Ajd   also 
litatinu  in  like  manner  ant  other  aimilar  claim)      [or  the  sum  of 
tor  damages  sustained  by  the  said  Henry  Bray  through  the  misconduct 
(or  neglect)  of  the  said  John  Noakes  in  the  performance  of  the  duties 
of  his  said  office:  For  that  on  the  day  of  .at 

(ifescride  in  itrdinai „  language  the  neglKt  or  miacondlicl.  icderedy  l«e 
rfoBloffe  was  occasioned)]. 

Henbt  Beat. 

[For  paTtieulam  in  rases  of  Replevin,  see  form   No.   JO,  posM 


13.  Deisncks. 

{See  Sceliims  TS.  9S.  Ill  im*  113.  and  JTofesI 

Title  of  Court  an*  Style  o<  Canst 

Take  notice  tluit  I  will  admit,  o.,  the  trial,  the  rirst  s«~-.d  and 
third  items  of  the  plaintirs  particulars  to  be  correct  (or  the  signing  or 
sndopsement  of  the  promissory  note  Bi»d  upon)  (or  o«  tU  ease  man 
bt)  or. 


IIS' 


vonus. 


Tnk 

oro„     .,  .,„„„ 
thf  form  for  clerk's 

Hatml  tliis 


«as 


<*.  /orm  /or  c/wA-,  n„lice,)  '  "'""'"'  «'   "»<"•,«(„.  „(  /or<»  i; 


day  of 


.  A.D,  10 


X.  Y. 


7;  ""*:';"""■ '^^"'"' """"■'"»"■"' -'■""'»■ 
J*.  yi.w,f ;^"5  V7z^:  tiz  ;.:;:r  "t"-'  '*•  -'-"» - 

tr.  ii,vcn.\                                      "iiuiieo  Jruund,,.    „„»  po,„ri.tar»,  miut 
,.  »«!  „":;;.T'  '"°'"-^'    ""    ■■'-"""■  °-  -J ."erato.    ,«oe  „„,„   „ 

in..™  ,h!/p";i;|£:"""  '«  -'W«l  •"  »  -.«-.,ff.  of  which  .he  M,„„. 
(ll.Te  show  Iliirli.-iilari,.) 
Or  <8j™.o„H„,  „.,.„.„.„.,  ,,„„„„„.^„.,„ 

SU,°,:,  l?'oni:ri"   ""'  ""•"   """   '^"   ■""'■■ib„.ed    „„der   Revi^i 
Particulars  of  the  notice- 

Tor,l'VlT^S.'Lf^r::'l[r''  "'»•'■>"-■  <■'  •'""".ry  lOth,  1890. 

(Here  set  forth  tho  titi,.^     f  <i 
tl.n  a.lv..„i»„n„.,„"  V,  re  /„l;;;,'',.','"'  ""P"™  -><>  *""  <"  iw-c  in  which 

(SS'I.)         A.  B,. 
Or  (/O)    rote  u„li,-c  lh<it  1  ,/,■.„„,    ,..     ■     .  Defcndanl. 

Aiom.aO  i»  in  ,„c,,(i„„.  „  ihcchLZli  ,  ■"'  ""-"'poreal  htrt- 

^./'™;°S^V"  °'  '*"  ™""  ""■" '" '^■■»'  '*'■  /»-'r::/o/T 


III  tim 
■*fo.      .  A.D.  19 


14.  Ski-off. 

ISee  Section  IJS.'i 

Style  of   fausc. 

Division  Court  in  tlio 

(Style  of  Cause.) 


county  of 


.-  ^t  s;s;<t4-^j^,  sii  :^^i^jz.i,-s^. 


U   I 


FOIIH8. 

whirh  Bet-oir  arp  hereto  uniiexwi.  in-   (lieM- 


834 

domaml,  tho  pnrtipuliini  of 
under  written). 

lloti^llhe  day  of  '^■"- '"„■„■    i.,  .  ik 

To  the  iiljove  namiHl  plnlntllf  and  to  tbe      \  W  .  W  .  f.l.l-IB. 

elerk  of  the  mild  .■oiirt.  (  IWendant. 


IS.  C0UST11CL.MM8. 


\Sn  Xoica  ill  Serlion  II;  o"'l  »"'«  2"  1 

I„  the  Pivhion  t'tmrt.  in  the  Coniily  of 

llnweoi  A.  H..  I'lolntllf, 

nnd 

r.  D..  Defendant. 

I  iiH  ihi     ...iiiHidtriitii 


>i  . 


Tlie  proniixHory    note  *«»  given  iw  iti 

■old  hy  the  plHintil  to  tbe  .Wendaut.  ,    k  ,   :,   „  ,^  „.h„llv 

The  idnintilT  worrnnteil  the  home  to  b.-  w.ini.l.  h.it   it   « .!•.  wholl.v 

unsonni]  nnd  of  no  vMhie.  „.,„,,.   tirti 

The  defendnnt  eoonterehiima  .liinwKes  for  hreael.  ol  worranlj.  »H«]. 

The  defen.lant  disputes    (or  ndniits)    il„.  pkiintiira  ulaiin. 

The  ph,inti«  «■».  indehte,!  to  one  .loho  (Vr  i,.  »100  »■>  J"""-    "' 

,ood.  »..W  nnd  deliver..,!  hy  the  Raid  .I.do.  Orr  to  the  plnmt.S,  a  .tnte- 

ment  whieh  i«  as  follows,  viz. : 

(Here  copv  the  account.)  i  #     »  „* 

The  plalntilt  by  wrltin,  os.i.m-d  ih.-  said  vwoot  to  the  defendant 
on  the  thinl  day  of  .fnne.  V>     .  before  this  «v>it 

T*.-  defendnnt  e„nnterelnlms  Sl(».  ,.,.,.     i„„„v     ,  „ 

The  defendant  ha,  „i(fered  damage  by  the  idni;,'. It  s  breach  of  a 

contract  for  the  sale  and  delivery,  hy  the  plnln-ul    to  the   *h'"^'"t- 

of  100  ton,  ..f  rennsylvnnin  ennnel  coal  at  ^.^  ...r  tor     '^.V  at  Port 

Stanley,  by  eqnal  monthly  dehverle,  over  the  f,r..   f,.,    ,.,nnths  of  IW- 

The  April  ami  M«,v  instalmenta  were  not  deliver.... 

Pnrtlciilan.  of  the. Ininaip-B  are  na  follows :-- 

DilTerenee  b..l».en  the  market  price  in  April  an.1  May  and  the 
contract  price,  at  tiJM  per  too  on  forty  ton..p=»in«. 

The  defendnnt  connterclali..  »84.  ari.lnit  from  the  f.,low,njfnefc.. -_ 
Down.  *  Company  contraeled  with  th,  plnint.lT  t,.  erect  certain 
bnihllnB  for  him  in  the  city  of  St.  Tlion.a,,  at  a  ».l,e.inle  of  pnce, 
:  "o'Lmp'leie  them  by  the  1..  Octo,,..-.  ,«.!.  ,'f '" .  I'^' ".'.f  ',;;''„--;^ 
into  possession  of  them.  At  that  time  ther,-  w»»  .hie  rom  ••"■  phimtis 
to  iCns  i  Company,  in  r«p~t  .,f  the  .-ontract.  a  ';°'°°<l.f  ,*^";^ 
nil  eomlition.  had  been  ,».rfor»e,l  ,ind  all  tin,...  had  elap.e.1  ,  e,^r, 
to  entitle  Down,  &  Company  to  recov.r  that  sum  from  the  plaii,t,lf . 

By  decl  of  the  5th  November  1802.  "?"»""  tC-"""'"^  "7'«''; 
to  the  defendant,  all  their  interest  i,.  the  ,l,ht  of  »84.  an,  o«  t,,e  0  1 
Noycmbcr  the  defendant  pive  the  pUiintiif  notice  of  the  a..ip.»ent.  but 
tlw  ultiintifE  never  jmiil  thfl  ilebt.  ...  _i.  „h., 

The  ilefendant  say.  that  the  contract  e,n«™d  a  claos.  whereby 
it  was  providcl  that  the  plaintilf  should  com,HMe  the  work  by  the  31st 


FOSMB. 


ess 


M.rpli.   1880.  ana  In  dcfiiiilt  th.roof  .boiild    ..,  Ibe  ilehn.Lnt  U  »„- 

....™;;."£;"K,;'?;:„'L,''i;™:..';;,.";:rM  ';;:■""■;  ''\'^  "'"■°°' 

nii.i for tte kro,. „f ,h,. I,,™. ,,„,.,„:./  I    "■;''"' '■"'■""•''• 

int..  Court  .■Kf.iiK.'i.  ..f  «.il.. ;   „ii,l  p,„,  the  «1B 

ThB  .l.f..„.lant  .■o.int.T.-l.iln,,  ».10  ,l„„,„|p.,. 


AFFIDAV'TK   AND  OATHB 
10.    G.™«    FOHM    ,,    nK.,„.V„    «„    C..».  tt„ON    „r    A„„,».,T8. 

IKtrepI  trhrrt  Othrrtnte  Oiiim.) 

li.  the  Fifth  Dlvi«i.,i,  r-iiiri  in  tkr  (-....nty  ..f  Brunt, 

BM.ren   Annrn   ll.rr.  PlaintilT. 

Cliarl*.  C.  Ijyii,..         IWrndunt 

..a,h'„nd".°;  f."?;!,::.'*™'  '•  "^  '■ '"  ■"  »"«■  ""'-^■'"-  -'« 

Sworn   M    Purls  In   the   OLiint)    ,tl 
Brant.   tUa       ilny   of       .   IB     ,  ' 


ilefor 


Clrrk.    I 


(Wiflflatttir. ) 


111.; 


17.  Affidavit  ron  Ownn  to  Kxamink  a  Rick.  Aoku,  t«  Infiim 
Wrrifui   [on  one  auoitt  to  Leave  Ontamio], 

[See  Section  IIS  {S).i 
(Commcnre  ni  In  Form  Ifl.) 

1.  Thi«  artitin  i"  brought  for  {hen  utiitt-  coiicUfly  the  cmiie  of 
Rction  •unl  for). 

2.  Tlie  mimiimii*  bercin  wiw  n-pved  on  or  ulxiut  the  day  of 

.  A.L).  10     ,  and  thin  ai-tlon  can  be  honrcl  ut  the  ilttlngi  of  the 
eourt  which   will  be  hcM   on   thf  <Iiiy  «(  «««    (or 

initant). 

:t.  The  defendant  hai  (or,  if  lie  mnkpi  an  iiffldavlt.  I  have)  hle^l 
a  notice  dliputiiiR  the  plnintiff'H  claim  herein. 

4.  That  E  F  .of  fttc.  (a  peraon  reiidiiiK  within 
the  province),  in  a  mnterial  and  ni-coaiiiry  witnew  on  my  behalf,  oi  I 
am  Bd^illcfI  and  verily  believe,  nntl  I  cannot  infely  proceed  to  the  trial 
hereof  withont  bia  evidence,  iind  that  the  materiality  of  hia  eviiience 
conilKta  In  thla  (here  in  u  general  wny  dcBcrllH!  it). 

5.  That  "aid  E  P  !•  •ick.  being  dangeroualy  ill 
with  (here  dencribe  dlaeaao).  and  not  expectetl  to  recover  (t.  aa  the 
ciiac  miiy  he.  or  that  he  la  aged,  or  Inflrm.  being  now  yeara  of 
age,  or  thiit  lie  Ik  nhoiit  to  leave  the  province,  ns  the  etiae  may  be),  and 
that  hia  attendance  ot  court  as  a  witnciw  cannot  by  reason  thereof  be 
procured. 

6.  I  am  advised  nnil  believe  that  I  have  n  good  cnu-e  of  action  i.or 
defence)  herein  on  the  merits,  and  that  this  apptlcntlon  ii  made  bona 
fld«  and  not  for  the  purpose  of  delay. 

Sworn,  etc,  (form  16). 

(The  offidavit  ahould  clearly  ahow  that  the  person  proposed  to  be 
einmined  la  weak.  ng«i.  or  Infirm,  or  about  to  leave  the  province,  and 
that  hia  attendance  nt  court  ns  a  witness  cannot  by  reason  thereof  be 
procured.  If  iioitHlble,  this  BluHild  not  be  left  to  ii  general  statement 
merely,  but  facts  and  circumstances  should  he  given.  If  founded  on 
flickness  of  the  witness,  an  affidavit  by  or  a  verified  certificate  of  tli.- 
medical  attendant  should  form  part  of  the  application,  the  former  being 
preferable.  The  nffitlavlt  had  better  be  made  by  the  applicant,  his  soli- 
citor, or  agent.  As  a  general  rul**.  the  materiality  of  the  propose<i  evi- 
dence need  not  be  given  as  appears  in  the  4th  paragraph ;  but  if  the 
application  in  likely  to  be  opposed,  or  there  is  anything  excepHonal  in 
the  circumstances.  It  had  better  be  utnted  with  partlcnlarity.) 

See  Form  of  \otice  o/  Motion.  .Vo.  r,fi  (c).  post. 

17  (1).  OBOfai  FOB  Examination  or  Sick  Witness,  etc. 

[Section  lis  (3).] 

In  the  nivinion  Court  in  the  County  of 
Hit  honor 

Judge. 

{Bti/ie  of  Caute.) 
1.   I'pon  the  nitiiliaition  of  the    (ptnintilf  or  defendant,  as  the  casr 
may  be)    and  upon  rcadinn   the  offidavit  of  /Hed.   on*' 

«pon  hearing  the  parties  (or  as  the  case  may  be). 


rouva. 


il:)7 


i;(t)(lW  in   Ike  4,.  .„,,..,  •"  •"IKII"!-  or  ami 


.  ^.'""r,.  ''"",  ''''*''   """■'■<•  "'  '*'•  ""-""inl/™   «» 
»  opt  of  Ike  order:  lecfion  lis  (J). 


te  oipcii  Wit 


/«  that  rnio  a  commi/ntiitn  muMt  isiur  „ui  «/  «.  j        j 


18.     I'LAN    mn    DlHTRinUTIOIT. 

r7)i.<r.l,.(.o„  „/  Ab,eondmn  DeKlor:  0,„J,..  «„„■„„  „,„  ^, 

Sfole»  (»Bre<o,  o„(c.]  "'■     *" 

In  '.!l°        ..  Dlvi.lon  Court,  in  thf  CoiiiKy  of 

nj  auzr. !!""'  ■■'  •""■ "'  "»'■ »m  80 

ny  tn»,.rt  oo.to  of  att„,.i,i„it  .■r,,iit„;',;,',;i;;\;-i,;,;;.',;;;  ""  ^ 

tnphment  tlie  nliure  wna  mode.  Smith   i..  Chnn- 

man    * 

Ily  «»t»  of  eiceation,  siith  r.'  Chapman.' .' .'         .'   .' .'        n  ^ 

18  00 

Total  ainonnt  for  distrihutlon  $157~80 


■mM- 


"ictoeofy  nsoiuTKM  mt  chait 

(ANSI  ond  ISO  TEST  CH*«I  N..  2) 


1.0    Jr 


I.I 


1 2.0 


^ 


y^PPLlEO  IM/EE    Inc 


1 

t 

I 


1 

Si 

i 


5l  ift  W  I         fiC 

S  s  s      ^ 


1      s  a  s 
■§       2  s  s 


s   ? 
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1».    ArnUAVlT  FOB  ATTA<IIMEBT  AqAI.IST  ABSCONDINO  DtBTOB. 

(*ce  Seclionj  199,  el  ,p,,..   and  Xotea  thereto.] 

(It  made  after  .nil  commenced,  imerl  Hyle  of  Court  and  eauic.) 

I.  .4.  B.,  of  tbe  ,  in  the  County  of  (or  I.  E   F    of 

etc.,  asrnt  for  the  Mid  A.  B.,  of,  etc.),  make  oatli  anil  .ay : 

lat.  That  C.  Z).,  of  (or  late  of)  .  |„  the  f.n.nty  of  i, 

juitly  nnil  truly  indrbted  to  n,c  (or  to  the  .aid  A.  II.)  In  the  s'uni 
tim  il"""™  nnil        c™f».  tihe  omoual  here  ,lated  must  not  exceed 

Sm   or  he  lem    h„„  «.     //  the  claim  i,  for  a  ..m  j„  exce,,  of  ttOO. 

%2m  Z/'.T''  "';"''  '*".".•""""'  '"■  »»'««■«  "I  ^hick  doe,  not  e^eed 
sm.  and  the  amount  or  or,g,nal  amount  of  the  claim  i,  ascertained  lu 
the  „onatureof  the  defendant) .  on  a  promtaory  note  for  the  pajln? 
of  dollar,  and  cent..  mu,le  by  the  .aid  0.  D.    payable  to 

me  (or  the  .aid  A.  B.)   at  a  day  now  po»t ;  Puyaoie  to 


Or  for  goofls  sold  and  delivered 
Or  for  good,  bargained  and  .old 
O:-  for  crop,  bargained  and  Bold 
Or  for  money  lent 
Or  for  money  paid  for  the  said  ('.  D. 


by  me   (or  the  said  .4. 
to  the  said  C.  D. ; 


.ad  ^Jr..lf  ,  •"  f  "'  "■;'■  i""  "■"  "'■'  -^-  "•>  ''°""«  relinqutahed 
and  given  up  to  and  in  f.v.u-  of  the  said  C.  !>..  at  hi.  req„c.t.  the  bene- 
bt  and  advantage  of  work  done  and  materials  found  and  provided  and 
money,  eipended  by  me  (or  the  said  A.  B.)  in  and  about  the  farming 
.owing,  cultivating  and  improving  of  certain  land  and  premises- 

"r  tor  the  use  by  the  said  C.  D.,  by  my  permission  (or  by  the 
.^idTT)  "        •*•  "■*   °'  ""■•"""«<■■  """i  l»""l«  »f  "e    (»r  the, 

A  iR'  '°j  S'  ""?  '"'■  ""  ""'"'  '^-  "■  °'  •""'"■■«  "'"'<'  «f  me  (or  the  said 
.u  ,/  .  „\  ''«'»<"™'  »'  cattle  thereon,  by  the  permiaslon  of  me  (or 
tne  said  A.  B.)  ;  * 

—J  ?''  l°l  ""  "''"'^''P  '"■''  ""rehouse  room  of  goods  deposited,  stowed 
and  kept  by  me  (or  the  .aid  A.  B.)  in  and  upon  a  wharf,  warehouse 
and  premises  of   me    (or  the  said   A.  B.)    for  the  said   C.  D..  at  bis 

Or  for  fodder  .tabling,  care  and  attendance  provided  and  beatowod 
by  me  (or  the  .aid  .4.  B.)  in  feeding  and  keeping  hor.es  for  the  .aid 
(,.  JK  at  his  reqoesl;  or  for  work  done  and  material,  provided  by  me 
(ortbe.aid/1.  B.)  forthe.aid  0.  D.,  at  hi.  reque.t; 

Or  for  eipenw.  nece«.arily  Incurred  by  me  (or  the  Mid  A.  B.)  In 

upon  the  trial  of  an  action  at  law  then  depending  In  the 

Court,  wherein  the  said  C.  D.  wa.  plaintiBE  and  one  E.  F.  defendant. 

Or  for  money  received  by  the  said  C.  D.  for  my  use  (or  for  the  use 
ot  toe  .aid  A.  B.)  ; 

°1  '"'"■  """"T  '""""i  <o  be  due  from  the  .aid  P.  D.  to  me  on  an 

account  .tated  between  u.  (or  to  the  .aid  A.  B.  on  an  account  .tattd 
.between  them)  (or  o(*er  eaute  of  action,  stating  the  same  in  ordinorv 
and  concise  language). 

2nd  I  further  .ay  that  I  have  good  reason  to  believe,  and  do  verily 
beUeve  that*  the  said  C.  D.  with  intent  and  design  to  defraud  me  (or 
the  said  A.  B.)  of  my  (or  his)  .aid  debt,  hath  abwionded  from  thi.  pro- 
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FOKMH- 


■>«"'  ,'s.t.;s  S°-"'"  '--"o"  rrt"i„.r. P-P-t, «.«» 

Tl«  -aW  f.  D.  i»  """"J"  "SI°  Tt  of    hi.  l-rovinot.  or  fn.m  th. 
,„  «,i.ure  unJcr  »x..-,ilion  '"'     *'  »"'  ,„  ,hl,  l-rovinc. :  with 

C-"""  "',    ,    ,       ,„'!  rm,?re  (or  the  .«i.l  A.  B.)   ot  my    (or  hi.) 
intent  ami  <le.iin  •",  ?' ,    ; 'V"  „,  „,nccnlc.l  in  the  County  o( 
.aid  debt;  (or  the  .aid  C.  ^- '™''',";"^,g„   ,ith  intent  awl  de,igi.  to 
in  tW.  Province  to  -Y'"  «"Vn.v  (^  hi")  .aid  debt.  ,         ^ 

detraad  me  (or  the  .^d  f ;  «_'  ™  ""J^'b,  „„,  nor  the  proce..  thereon 
to  Jtn^eSr'crr  .T^LLror-Liieiin.  moUve  whafyer. 


A.  B. 


Sworn,  etc. 


20.  ArriDAViT  or  SravicE  or  Sommosb. 
(Commence  <u  in  Form  J8.) 

„(  Oxford  (or  of  the  .a.d  0°"'^  °:„ f  ,"„,  I  did,  on  the  ^ 

0  nnty  of  Kent,  xv^.rL''^...j^<^f^^:\:rj^:z 

ty    of    the    «r™""';,S°arof""l«im    thTwlth    in    thi.    cau.e,    by 
f:rj  "°^i•e^ertrf;'p"elnai.y  to  t^e  .aid  d.  ,  ^  | - 
^  is  I  fe„d.„,t,,,  ("■V'ef^""-';';,  ',;'•    lU   defend- 

"7"";  (or  «  «e'  .e"»ic«  >cas  «o(  per.o».I, 
ants,  )  (or,  <J  '".,..,,„,  .„riicil,)  by  doliverinf 
,me  koK  and  o"  ^k"'"  '""S,  °iant,  or  to 
I  the  .an.e  to  hi.  w.fe.  or  "  ^»  "'r"?  the  de- 
one  Henry  Boo.  a  «'-°""""'""°'ni  place  of 
fendanf.  dwe  lins-hoaBe.  »'  "'r'„,^,,arily 
ab„le    or    bn..ne...    and    rtat    ^^  ^^^^  ^^^^ 

travelled 
service. 


H  «  a 

I  ■>  lO 

I   oj'ce  «<  t» 
I   n  a  fl 

I        o  s  « 


Sworn,  etc. 


_—  W- 


Botliff. 


(Or,...rmmo...ed^..c„.e...- ■  -r.ed  o.  .. 

,  ,„,ar  that  thi.  .ommon.  and  c^m  the-i^^  we.^-^^^^^^^ 

ZX.  to  the  dS,it,   ,or  to  r'?Pi:^lXt^  ^elil^ 
E  ife^f  :hSrrbnSr,,"'anTth.t  I  .ece.ari,y  traveUed 
miles  to  do  K. 

N.B.-Thi.  affidavit  n,n.t  not  •«  J'Xr'and  wi?h  ««,'"// to'ta 
in  .1.  ca».,  it  B.a.t  be  PreP^e^^b^^  the  Clerk.^^  ,__  ^,^^^  „.^ 
correctly  and  amply  complying  w  th  t  ^^  ^^  ^^__,  ;, 

neecar,,  (0  compliance  ».lk  l»c  ..l«t«"-l 


rOBMS. 
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irLAcm  or  Abode.  *«■•* 

(Commence  at  in  Form  IS) 
1.  That  I  did  on  the  da.  „f 

na»,m.  Aim)   tte  above-named  ,lefen,ta«i„  ,M.  "^Pu  "     ■  •«"• 

(or  "onneied")   >animon»    n,,M^„  „ 'j  '."'  ™'""  »'"■  <l"e  within 

tieular,  of  claim  ther^M  in  tS,  L  °e   i^Z",  """'°'  »'"'  "■«  "^ 

at  .1,0  l.,t  place  of  abcle.  or  b',™",,  '  0/,^^  °>5  "  ''"'  """  "'  •«<='' 

»"h  a  grown  per,on  reaidlns  ,S    an?  that  I     "'"'""i  <"'•■>""«. 

miles  to  make  .uch  Mr'ice  "ecesMril,  travelw 

Snopn,  etc. 


m 


o,  DB.V  Nrp^j^:.-^.!;!;  Tf.™v„"™r"'™ 

[S'cc  «ec(ton  Sid  (/).] 
{Commence  as  in  Form  16) 
1.  That  I  did  on  the  d„„  „, 

(nommg  Mm)  tb,  above-named  defendant  L  ,i,i  *•?•,'"     •  ""■■" 

(or  "onnced")  lummona   notl.«  S  ,    '  °'"'"  ""''  ">»  »ithin 

.icu.,ra  of  claim  therS  in  ?"ie™"°e."b'''!i°«;  ""  '-0  "■»  par 

at  the  laat  place  of  .bode  or  bu^ta,  oj  ,t  i  ,    /         '  "■'  '"""  <"  "* 
aod  that  at  the  time   of  ,0  leaving  the  °',lt„„r  "  "■'"  ''""■'■'«. 

Sworn,  etc. 


23.  ArnuAVTT  OF  ExEctTTioiv  OF  Confession. 

[SccMon  169,2 

(Commence  as  in  Form  iff.) 

oojyof  "'"^rrf'the'^ld^'it.        .Wvision  Court  in  th, 

«.w  the  above   (or  anL-.c? eonfe  ",f„n?ril  T  %!3'i  °°^  "■"•  *«  ' 

defenda,    .  .     '„',  Jthl  "perl."' «tnt  r',"^  /E"   '"=   ■""'■"««   «' 
recoverea      ,   thi,  action.  '"  "^  ''<"»a"«l.   aou,ht   to  b< 


Sworn  befoi 


ire  mc.  etc. 


y.    (or  V.  W.). 


[See  Form  0/  ^nJjmMf  „„  Con/etrion:  No.  ^9.] 
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In  the 


roRUS. 
r\  (1)  Fo««  nr  Co:<rF9»io5i. 
„ivi»Um  Court,  In  t1.o  Cuntj  of 

.  u  ...  ptaintHf, 

IMwwn  A *•■  •• 

^  p     Deiendant. 


patcrt  tlh'  ""^  " 

*" "  "lieicii'lant. 


WittU'K 


Cferlt  {or  Bailiff) 


iis     J 


(Ti.le  0/  Co.rl  »»■!  .W.  "f  «»«»«) 

,  in  the  County  ol 

,„r  tie  .^ve  n.n.ed  ?•"»««  '°J,^'    n"  u"  '.u«  on  tl,.  "" 

SUr.,  debt    ,or  "  ^""Xr^' C  coST'^i  -uit    -u^^*^' ^^^.^IS'^.*"' 

/    Srttw"Son  court.  Act"). 

'^  *"■'    ,„...  .»..  0/  C„.r.  and  .....  «'  "««> 

«      *    «#  .  mercUant, 

„f  ,  In  the  County  of 

Mke''oath  .'nd  mj  "  foUow.:- 


F0RM8. 
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.hi.  ™,™";„';i;„'" ""  "-■•-"  J..J.».cn.  ,,,„in„  ,t,  „.,„„,„„,  ,„ 

•lolinn,.  „„,l  '  ™  ,,,      ..■  AU-  10    ,  for  the  „im  ol 

■lue  iin,l  unp«i,|  („„(e  »„„  mi^^)     '  """  *''"">■  <■"■  P""-",) 

d.  Jr  „??Je""  """X'  o7"  "•■"""'-■',«"-  """.ined  „.  .  J„a,„,„. 
and  at  the  suit  of  '      '/  '"    ■  "P""  the  application 

.,        ,_       .  defendont.   („,■  ,7  „f  ,;„■,  „,  •.„^i"",,"  '"<»"'  of  the  .M 
hi.  ■"<.^™»in.ti„„  wa.  di«.h/t,'ed  hf  ;  "^„ t"  ""'"  '"   """  '"" 
S   That  the  f'""'""'/'^'''™  "'  ">"  ™"nt,  of 

uponYe^nif^e/rSr-tve-ltSeT^^^^  *"  ^T  ""  ^°"«. 

tiofe  the  lacla).  '""'  """"^    '"   "J   linowledfe,    (»„. 

Sworn,  etc. 


28.  Ami.*vtT  FOB  REvivii,  or  .Iuoomest. 
rSee  .eo(fe»  nS  and  note,  tterelo.] 
(Tilfe  of  Court  and  ,t,le  0/  c».,e.) 
I.  .-1.  B.,  of  tile  of  ■     .1    „ 

ment  of  this  conrt  acain»  «,.     k  '  ^'"'  ^'^    ■  '  reeovered  a  judr- 

debt  (or  dan,a,«)    JJJ  |     ""  -bore-name,!  defendant  for  «         '     ' 

--  rn..  .:jt  "T;e:^,e^rthr-;-o  -  r— i 

|-u.\.Ul„™;!reS„J:;;?;%--«^-;'  .he   ■>"'   iud..en.   .„,   ., 
wIieTe.  *  .  as  I  verily 

Sworn,  etc. 

-hi.  o..tt..  and  h^.,e  rron-.f  r„-,ei°;  TSi  t^^^l^ 
Sworn,  etc. 


l!l  i 
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roRMS. 


27.  Ar«o»v.T  ON   A"",^*;;;-   ^  ju„mni. 
IMcrlion  179.) 
,/„,er.  MIC  ol  C..,.  «nJ  "»'=  «'  "-«' 
,.  Anron  l.urr.  of.  of..  n.,,Ue  oath  and  ~.,^a.  <««»;•-,, 

.he  ..u,i  '';r''^,*;;;^"i;u5.m.";  a"„'o".«  hav,  ««...i„n  i»u.Ki  there. 


Sworn,  etc. 


A.  B. 


i  i 


,    ™a   R,«.VA,.    OF    JtJOOMENT    .\0A.»ST    AX    E^CCTO.    0» 

28.  ArriDAnt  fob  «""'"\°;;„„„™atob. 

IScliofi  179  OBJ  »»'"1 

(,»«r.<iHoo/C<.u,.  and  .we  »/"»«■' 

.  af   Mary's,  in  the  County  ot  Perth, 
I   Aaron  liarr.  of  the  Tow"  of  St.  Mary^^  ^_^,j^,„^  „  „,..(. 

.  .,?.?:;,ra»..  thf  Love-na^-:- t""'"""'  t ^  ^^1^ 

,,,,  s  ,  debt,  and  $  •  •""'  „    „covered   has   been   paid   or 

..    v„      ,irt    of    the    said    moneys    so    "™'f,,    ,  ,„  "the  sum 

mcnt  rciuuius  m  tuu  ion-  « 

recovered  thereby").  ,    ,, .,  tn^nshio    ot    Woodhouse,    m    wil 

"""That    William    «"*■.»';;  '^^^^  the  executor  (or  adn.n,- 

.  ,  ,f  Xnrfolk    voomiiii.  was  uuiy  hi'I' 

the  said  judsment :   and  to  issue 
f  ,  as  I  verily  believe. 


A.B. 


Sworn,  ete. 


FOBMi, 


20.  Ar,„,Av,r  ,«■  l>„„r„„,„,:vr,  i,,  .Srvr«„.  W.T,«,.r». 

ISn  ynic,   l„   ,„.,!„„,   ,,;     n„     ,y,   ^_,^,   jj^^,^   ^.^ 
No.  18. 

(ruin  0/  Court  „r  ,li,tc  „/  r,„.,cl. 

mnk.  oath  and  ,„, :_  '  '"'  "•■  '*"-  l''"""i«f  '"•  'l-fonilanO 

.n  any  oflirr  ™„.r  ;    (if  olhcr.n.c.  ,Me  ]k",.,rM    """"'  ""  """'■«•« 

name,  of  ,he  .aid  w  tnTweT    reLrtL  ?      ,  "■'""'''"'••    "nP""!'"    to   th. 

In    the    ..Id    .ohrtnle    .Pt    forth    for    th^       "i"";"""   "-"PWivcly.    a. 
witne.,™  In  thi.  caL.  """   °«™'i"''-   ""d    travel    a, 

behaff"^S"i  w:„7d\„r™v7a?t";'d:d"'r'"r'  "i"'™ »"  "■■'  -"'■ 

."nSaldtl;-,-"-  '■■"■"    ™--      "co^Se  "iT^n^a't,  t 


SoHEnrLE  BtraBKD  to  ii,  th.;  Pobeooixo  Afp,„avit. 


A.  B. 


.t.endan«7rZ.'tr*L:r''.ha'."h';  :"""■'''  ""  "'•"  ">"•"»"  ">' 
wItneM  on   hi.  own   behalf    and   that  ,  i  "'"■e«»arr  and  material 

Court.  „oep.  for  theV,?^,; "?  Sl^l^l^  TZ'lir'"''  "" 


U  ( 


l:| 


I 


30.  Koiuii  or  0«Tm,  Ktc, 
(0)   To  n  .ltne»  «t  «..■  trl.l  .lio  ....r.  up»n  the  Blblr : 

((,)   To  a  witnr..  who  .««ri  with  uplllti'd  hand: 
?°  (Tl  «.  the  irr..  J..d,me„.  dny.     So  kWp  ,o«  OoJ. 

Slrly  B»ke  u..  of  the  nnme  "  Jehovak."  io.te.d  of     OoJ. 

..^' ;^^.-j?:;;vrr?;:^t^  si^ro".^^';:.:^^^ 
ii::?-;  ^Li„:";r  ^^  Sf  "V^T'So-n^^v.-r 

;;S;  tV;:i:r/r.i™C!''5eXe''ri^th'e  .,,de„ee  I  .h.U  ...  to 
rtU  Court,  tooehlw  the  matter,  in  cmeation.  .tc. 

(e)   To  any  other  lier>on  de.irint  to  afBrm : 

I    M    y..  do  .olemaly.  .iaeerely  and  truly  affirm  ""'»  ,'''^'""  *"? 

Form  rf  above). 

(/)To  an   Interpreter    (where  .itneaae.  canno,   .peak   En.li.li.   or 
■re  deuf  or  dumb).  , 

"you  .hall   truly   interpret  between   the   par.ie.  in  th..  eau..   th. 
.vlde„«  of   aS  the  witne.,  pro.lueed.     So  Help  ,o«  OoJ. 

(a)  To  jury  call*")!  by  parties: 

..Sri:nhf^ie:'i-^i£^rr^-"^^^ 

Terdiet  iWo  aceordlm  to  the  ev.denee.     So  help  »o»  "0«- 

(»)  To  Jury  called  by  the  judje: 

..You  and  each  of  you  ,hall  well  and  t™ly  try  the  '«'«  ~»^;°; 
verted    in    this    cause    between    the    parties     and    a    true    yerdlct    P 
accordlni  to  the  evidence.     So  help  ymi  Ood. 

(i)   To  a  defendant  who  appear,  upon  a  jndjment  .ummo.m: 

..You  .hall  true  answer,  make  to  all  .uch   que.tio...  a.  »hall   be 
Slj/ri.r'^^^SKnrS'SaJ^SSi^ecZ 


roNiii. 
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'null    nnd   iiotlilni   but    lli. 


irarii.    80  »,(p  j„,  g^^i„ 

W    Ti>  thi!  olHr^r  who  mii.ri,,.!,  „   r«lrf„. 

^     "  Von  .hall  niin  will.  .,.  1    1  '  '       '^  '""  "'  ''""■'  ■ 

■hi.  Court.   ,„„   .,1'^  „„\'"1  ",'""n    "  '•"•■  ''■"'■"  •"  "I-"™  frcm 
•ubjM   „f   thi.   ,rl„|,    Zr  .  Z,    '"""■'"   '""""I'  I"   nlnlloM   ,„   ,k" 

^.""""  "• •'"■ ' "-:"^..=™;;  z:i.  'V;;^  ;:f 

■'^::ir::::.:r:,rr""'"'^- -"-,o. 

tlinn.    or   .penk    t„   ,!,„,„      .,„„^|,       '   "7"   »".v    prno,,    to   ,po„k    to 

••v..!";:  .trr"'';:,;::rrr '  -'  -^ •  -  "'«-""-": 

mnrk)    or.  Ju.t   and   Ini,       'vl    1,,'         '  '""'   "" '."    "."<!.■  Jour 

.olemn,,.  .„,„r,.|y  ..ulTru,,.  ■r,:;;!''.,:,";,^^!'      ""■  "  ""'  ""  '™ 
<».)  0«„  xo  „  A„„..,„..,„  „,  ,,„,,,„  „^  ^,__^^^^_  _^^  ^,^_^____ 

IScrliitn   I(i8.\ 

-P^K  zXTtr^uXr:',;'  jisir.!:^-  •■■;«-  «""•— .». 
j:;^jor"''  •-  «^°'«  •-■■■ .'-!-?;:;  i,:;;  if:"t;:^r"'„t;! 

<»)  J..«  ™  Amu^vtr  .V  ,,.„„,„  „,  „,„„  „^^,^. 

r.„n,';„T  "•"  '"•  "'--""".">  .I.|~.n™t,  A.  H..  „.  ,..  ,„. 

to  nnd.r,taud  tlio  ™„,e.  „„,l  ,vrot?.  J  .  .i^,    I  ••   "J'"   """^    wrloM, 
Hereto  in  my  prM.„„.  "iI.."f.lro   (or  made  hi.  mark) 

v.  J-..  Clcrh.  etc. 
Or  11.1  the  cttse  may  be. 

or  yiAKERs,   Ltc.   am,  Jcbat  THDirro. 
Un.e,,UUe.fCr,  .■/on,(«„,r„/™„,e). 
,       I.  J.  S..  of  „,  .     J        , 

Jrclare  and  affirm  that  I  am  onr  of  H  „""'*'•  ""'<'.''.'l.'-  "nd  tr.  > 
MennonitM.  Tankar,.  Uni,„,FZr»J.  t^T""^  ™"'"'  'i""'""  '"' 
I"),  and  I  do  al,„  .olcmnlv  Z^T.!  '  "™"""«-  «»  'Ar  co,«  a,a, 
..  Mlow,.  that  1.  ,„  .„7  U;at."?»"";i^«,,';';"   '""'   'I-'"-   "...I   afflrra" 

Solemnlj  afflrracd  at  \ 

In  the  countr  of  *   I 

"n  .  before  me.  ' )  ■     rf- 

■T.  r.,  CTerk.  .'(0. 

.>r  o«  the  ca/ie  may  ft.. 


OIH 


roimi- 


r  TBI-  Cocii  Wm«t  in 


[gwltoii  «'»  •»■'  """••' 


D.m(t  o«  «;•  "•"•  C""*- 

To   *■  '■<  ">'  ,  .  .,„,   ,  „t  tb«  IMvlulo" 

D.ted  thl.  ,^,  ,„r.i.o«i..  to  •"!'"    rt     .nd  »  .how 

"«"'""  I?  .„'  order   .l."»W    ■'»•   ^  rtm   no?  .>'«'"°'  •^   '" 

(•HUM    «•'>»    "0    ''™"  ,_,  pajmrat  ol   ■  •»"'   ""      .„  „( 

to   r"™'-   """'»   '""^  

tjili  Court).  -J— 


Jndf«. 


(To  1)»  terrod  pfr.on«' 


„„  .™  d^r  day.  before  *•  "«"•  "»'' 


82.  BPECIAL  BtlMMOKB. 

,S«.)o».  SS-SO  ..d  «8-'W-l 


«o         ,  A.D.  10    ■ 

,     ^,  D,vi.ioo  Coort  m  *.  Cou.t,  of 

Be«eeo    H«.r   B.«.    «...«». 


tSMl.l 


and 
Jonl.  Nows.  De/«.J.«'- 


To  ,be  above  named  defendant:- 


day"  froni  v"^ 
will  be  taken- 


rOHMK. 


lll'J 


.'<».. )....  i,„,.  „i„,  „„  ,,„i'f';'m  ,""";:'"• ,"'  '!"■  -"""I,.,,,,  on 

»r  ".  n I,   ■l,.r,.„r  ,,.h"  ",,,';,, "7'"'.'  ',•'"'?"•  I"  "'-  l'»rll.i.l«r.. 

•fli-r  ll„.  r,p|r„il„„  , ,  ,  •  '"  ,"■"  ""  "•"•">.  n.it 


ntrcn  iiiultr  tlir 
A.D.  IP 


"bI   of    tllf    r-..iir(    thin 


tiny  of 


n.  A.  I/5CKE. 
IfOTICKS   AStt   WABN.NOM   TO   THf   DrrrM.A^T.  ^'''''' 

tiff  or  w'  Th'r"  ""'^  '^ """ "'  ""■  ""rt """  """I  on  th7;M;. 

rJ?I^i     <  *  J"  "  '"""  '*'"'■''  ""■   ■'">■  "»  "hl-h  tlic  rnnni-  will  b. 

V    ^  I?"""-"!"™  "hall  bo  Mt  with  tht  clerk  for  bini. 
jVo   ,T  In  ™„,  of  ,„„  or  repletin,  where  the  ■nm  or  value  of  the 
fo-de  or  dnmnje.  .oofht  to  be  reoovercl  ,.,„.ed.  120    nnd  In  «]l     .1  „ 

^£-^;S'^-^--'-  '!^^'-  ""  S-  th'e'lLTc^o".-^ 

S.^.fb.^Id:-EVj----5;-j.,-h^ 

^_^    No.  7.    The  enmin,  ,l,«„„  „,  n,  Conr,  „11,  be  held  a,  follow.. 


at  o'clock  a.m.  on  Monday,  the 

at  o  clock  ■'.m.  on  Tne«J«y,  the 


day  of 
day  of 


A.D,  1» 
A,D,  19 


F0BH8. 


,^■1.    SOMMOSB    TO    DBTE^JUAXT    ArtEH   JlUOMrHT. 

[See  Form  21,  0"le,  »/  Affiiiavil  lor  <»>«  Smnmoiu.] 
j„  the  IHvMicm  Court  in  tlie  County  of 

No.  ,  A.D.  10 


[Senl.l 


Between     A,  B. 
and 
C.  D. 


plaintiff, 
defendant. 


To  tlie  nljove-namcd  defendant. 


Where.,  on  the  d.,  of      .         ,,■  ^„";  ^^ ,  ,'  '"'  "'"'tr 

duiy  reeovered  Jud,ment  a^^n..  you  ,n  ...d^Cou^rt  for^,^^^^^ 

rVh-e-efo're  hereby     ---"    "  .1-"[/^r.y""'  ""'""  ' 

Court,  to  be  held  .t  .  in  the^,.^d  Coun.y_^  ^^^^  ^__^^  _^^ 

"",    t  in  .h.  noon    to  be  then   and   there  ejaminrd  toueh- 

ehargin,  the  .aid  debt  (or  17»»'7'- "f;,';""A„"rtake  notiee.  that  if 

Ton  rUTp,:a;"r'obXf  T  th^3^ou^..;.  b.  «-'  o' 

ihi.  Court,  be  committed  to  the  common  jaol  of  the  county. 


Given  under  the  seal  .>t  the  Court  this 


day 


,  1» 


IKj  the  Court. 


X- 


Amount  of  judgment I 

Coat,  of  thi.  .ummon. » 


34.    lUIHiMENT    SOMMOSa    AFTEB    DmAOTT. 

ISeclion  191   («).l 
Where.,  at  the  .itUn,.  of  the  *™  --^^'J^.-^tt  you  iud.- 

meiit  for  ■""■  *         .    „„„,in*i„  mimmoned  to  appear  below 

And  wherea.  you  were  ff "'«  ™'\^„™"wmrto  .»t"y  the  ..id 
the  .aid  court  to  be  e«.nnned  '™jXrt,on  of  tie  judge  that  you  had 
debt,  and  it  appeared  '''/,''\?"'"'°  ,  "  r„'  ^ere  then  and  there 
means  and  ability  to  .atisfy  the  '"n-';  »™  /™  J"'  per  month 

ordered  to  pay  the  .aid  debt  by   inatolment.  of  * 
""'Vn'd  X'rerthrVS'ai.e,™  that  you  have  not  made  the  .aid 
"""rr  ."r^ete'r'etre  hereby  .ummoned  to  .ppe.r  at  the  .it.inj.^of 


FOBHS. 


SSI 


PlHn,  with  ,ho  .aMo^c'^of'^tr"™™  '°°'  "^  ""  "■"""  '<"■  °«  <»"• 


GlvM  nn*r  fl,„  „„i  „f  the  Court  thi. 
By  the  Court. 

Amount  of  Judcment   

Costa  of  this  Ruroniona  '"" 


day 


.  in 


P.  W.  JtACQtrEEX. 


34    (I).     SUHM0.«  .„a  n.-EXA«,.,^r.0N  o,-  Ju,h,me.,t  Debtor. 
[See  .ec,i.»  J90   (7);  /„r  alB<la««  ,*e™/»,-.  ,cc  Form  8J.] 
Wo.  ^^  ""  AM.  J  "'"''"*■»"  ''''"'■'  >■»  "e  C«»»'»  0/ 


Between    A.  B., 
and 
V.  D., 


Plainlig. 
Defendant. 


To  the  ahove.named  defendant 

Whereat  on  the  day  of  An     u,         ,.       ,  ■     .. 

ro«  are  therefore  herehu  ,u,nmo»ed   (proeeed  a,  in  ForlsS). 


[Seal.] 
In  thf 


SS.   .SUMMO.VS   TO  JDH0B8. 

ISeetions   133.  et  seq.] 
Division  Court  in  f.io  County  of 


rt""o"b:  a  T""™'"  '■'  "."i""  »»"  "■"'.'"■  "  inror  in   thl. 


— .      ,,^,ruy     nil 

Court,  to  be  holden  ot 
.  AD.  10 
at  your  peril. 


at  thi>  hour  of 
Given  under  the  seal  of  the  Court  this 


To 


.   tin-  day   of 

a.m. :  herein  fail  not 

day  ,  1!) 


X.  v.. 

Clerk. 


35    (I)    fFor  /„,■,«  of  J„ror>-  Pat  Li.t.  ,eo  Form  Sf,  p„,,(., 
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y-Li 


FORMS. 

36.  SUMMONS  TO  \ViT:ii:8S. 

[Section  il^-l 

(„..«■.  am  of  co.r< «».!  "»'« o'  "■»"■' 

l^'"'-'  ,     .  .1.   .litiuM  of   the   n"" 

V„„  »™  her..,   r.»ir^^  '»   'r^'Z!  '^"f  i!-  tde"^" 

in  the  ahove  cause 


„t  the  hour  ol  „hovn-nnmed 

-nine,  on  hehnlf  ol  V>e  »■  ,. 


t^s^^J^^.  ^  Sz^'^^^^^ 


,1" 

X.  Y.. 

Olerl!. 


*™rarau'^hn.fVre.at..tothe,.. 
KrcnSrr-ro'Mh.Co„«thU 

To  

.,  Pioomia  ACT.  Section  8. 
^vni-n  The  dam."''-  '^  '  Looni.iu 
38  (a)  SCBPOENA  CM>E»  inE  t. 

[See  notes  ol  p.  iS9.] 
Counts  (or  Dislricti  of 

---  To.ore*er*J--<-S:J:. 

'«;5r<0.)   Co.r.  0,  iU  Count,  (or  d...r^ 

»l  i»  "•=  .■'..•-i»e'  noo».  '«'»!» 

(or  liisWe')  "'  '  Olerfc. 

TrtnoMENT    TJNOEB   SiME  ACT. 

36  (M  NOTICE  or  Jodoment.  u 

J  defendant. 

rrr:lr-."'«^»«"-"  ^^  -o^Conrto. 

^'""thfc'lt,  (or  dietrict)  o. 

rt:Ua.ea„a  poet  0.00  .adre..,. 


37.  Attachment  Against  an  Abscon.,™  o,  Hehovino  Debto.. 
[Section  W9,  et  aeg.] 

...  ^"/•^■•a^=r^  .e  C„^-T  ^-"^i-r  -rl., 
«bSMDdln«,    pemovin,   or  "onocaW   Lbtor      fT7  '*'  *"°''*'  °" 

r  Seal.  7 
iny  6c), 

Form,  21.  gl  »/  Afi^avit  »/  Sun/™  „/??„,  ^PP'-'-'tmntl ,■  alto 


Clerk   (( 


r  JustiM  of  the  Pence,  oa  (Je  cose', 


PI 

m 


HEPLEyiN. 

[Secfion  68    (.))    ani  iTofej.] 
38.  AmnAVT  TO  Obta.n  Jnoa.'s  Obo™  r„,  ,v„t  or  R.p„v,n, 


In  tlie 


Division  Court  in  tlie  Coiintj  of 


nt  pr^ent  iJ  fhrpot.™„rof°C  D  ■  JtiT'"''''',';:!'.""''" 

mediate  poMession   of  (Df,,„i'C  „  "'»','/"■  '""""l  t"  the  im- 

».ent)   of  E.  F..  the  ownet  ,"r:Tj':^V:lrfr7-FTT  "' 
the  e„.e  may  be)  a,  present  in  the  pLeeln  o/c    B  '^■'-   '"  "' 

value  of  I't",      '°°'',"'  '^''**"'  ""<'  n"-'"""l   propertv  are  of  the 

3   ™„t  on  oM"".".",''  ""'  ."'■"■""e  «i«y  dollar.,        '  "" 

perro'n„r;rrt7  tritned     o"^h":  said  ^  S'l? *  p^","?"  ,"•" f 
has  eipred.   and  that  althon.l,    .l,„  .  ■■         i  "for  a    period  whirh 

...ho.  and  detain.  t,,e  same  fro.  „e  the  si^:;  I'  J?;.'  ^'^  ^rt'^; 
trained  or  taken  by  the  .aid  (7.  D.  under  eolor  of  a  m.tre..  for  reat 


054 


rouu. 


with!.,  th.!  limit,  of  tlic  ^i?,T'  °  d    L^nal    property    were    dta- 

(„,   that   the   .aid   »°f..   ohatW.   '^\^Zd)  «i  .  •"l-'"  <"" 

Sworn,  e.o. 

riTAix  WETT  or  Rin-iJwist  WiTHon  Jotoe's  Oboo. 

39.  ATFIDAVtr  TO  0"«N^W^^^__«   I^„*«CE. 

T„e  fir,,  four  .eCon.  ^Z.KZX''^''''^'^''^^''^^.Z' 
third  .eetlo  -»«««  *»"'  '•>»'*«  ^^^m  trandnlently  .o.  out  of  hi. 
of  the  po-KMlon  of  *«  "'""•"'i^^en?  to  .how  merely  a  wronjfal 
po.iM,.ion,  and  it  "'""»'*' ,"^"7„ii;„i„,  mu.t  be  .tated  in  ad- 
3eten.lon  of  the  property,  and    the    lo.low    f 

ditlon.  ..        „  „  .    „,„Mrt7    wa.    wroii»folly    taken    (or 

5.   That  the   M.d   P«"''»"'?."Son  within  two  calendar  aonth. 

Ke-rLSii  °rth,".'.Sar^°"- --  -  - 

-'  e.  1  ...  .d'S-.l..  .nd  bej^^eve  that  I  -^-jSj- «  "  iXX^ 
writ  of  replevin  now  applied  '»l;  ""J  '  ""rf,  f,  i„„,d  without  waitin, 
„,.d  do  apprehend  that  ""l""  * Vally  "rejudiee  my  i".t  ri.ht.  In  re- 

£rtr3^""ru.e"'rrreC:  u. ..  .uMe,..nt  .o  oht-m  th. 

writ  without  ordpr-)  ___^_ 

40.   CLAIU   in   RBPLEVIN. 

'"■°-  in  the'"''-  '"      i>"i.i-«"  f^-'p'  'S  *',  •^O""",  1  on  or  .hou.  .h. 

A.  B..  of  .  "»t"  *•'  %"■•  °  ,k,  .„d  unjurtly  d..aln   (or 

■""  °'  hei  ^n?.Hll  dothSetaln  hi.  P»d...  =h..tel.  ""d 

detai...  a.  the  c»!  may  *'>  "°°  "  ,1  °°   ,et  oat  tte  toeriplio"  o/  P"" 

-.^w-h-Era  ^d'  i'  s.^j2.r."d'thr".:id"'.. ..  e...m. 

41.      SOKMOKS    IN    RlPt-CnM. 
No.  A.D.19      . 

In  th.  W'l'*""  •'°'"'  '"  *'  ''°"°"  °' 

nUM.Pl,all.th.halli.ofthe«idCour...udto.oh. 

Nokes: 


FORMS.  * 


6J!5 


mko  the  .ISSri"  r»u'^  »;«  ™n"»«"<le.i  llmt  ,r,h„,„  May,  jnu  do 
■oy:    <»e«  Ml  o.r(»6  V«Srioir„r^J  .i""'""'"''    '""«»l"«.  that  t.   to 

that  a  «i.emilro7'S,a  d';i™°„'r;hr..'lrB'  ""t'"  ""  -''  "o"" 
»««!.  and  that  unln.  ,lthi„  ?  """"^  ""^  '•  '""o  .n- 

«.minf  that  you  in«„d  ,„  di.p'„"",h,  da,°m  '  . nr"'L''  ""''f  "' 
that  yon  havr  no  dffen<v  and  in.  .«t,i  ii  'J'  "'"  "^  TOn.iderpd 
jud,n„n,  ,„  h,  enter«T;,„??."y,"kVJ°"''',,''™'  Sf  "«""  .™"»' 
■nay  at  the  «itting  „f  thi"  Sr.  ^  h.  .  , .  "."  '^  "^  ""''  ™""-  »>■ 
•xpiration  of  day.  S  th,  «        .,"'  ne«,  after  the 

J-ou.  proceed  in  the  action  In  Se  a.™,,;"'   """  ""r""""'  ''  """■'>  »" 

Given  under  the  seal  of  the  Conrt  the 
Loses,  exelnsivo  of  mileafe .  | 

WARNING. 

any  lirw"h?eM"!!l'.y'hav"e%„Trr°"/  ""'  "^'  "^  ™»°"  »' 
the  benefit  of  any  stSe  of  WiJ^lZ^*"  "J  .tatute.  or  to  lak, 
thereof  in  writin/n,,,,,  „„t  less  "a?5  daVL,"""".  "'."""'^  """^ 
the  case  «ill  be  tried,  be  left  ?n   the  flf./  ,  1""  .""  """^  I""  "'■ioh 

J-ae  Within  the  division,  J  notirshSi^  S'U'^^Jf  .r*Th'  /o'; 
Ensning  .i„i„„  „,  ,h„  c„„„  ,.„,  ^  ^_^,^  ^  ^^^^^^^    ^,^ 

At  10  o'clocic  A.M. — 

Tueaday,  the  9th  day  of  January.  IB 
Taeaday,  the  6th  day  of  March.  19 

(Her.  may  be  inserted  the  lime  of  one  or  more  »,b.cnent  slttinp, ) 


day  of 


W.  \V.  ELLIS. 

Clerk. 


42.  Replevin  Bond. 
R»be«  Ualli!  Z:\^'  'a'nTn-o'rr'kut'  "% '^'"'^  ""'•  "'•  "- 
v'ninij   or  ,  in  the  ium  of  $         ,  to  be 


ese 


rOBKB. 


paid  to  th»  .aid  bnilil  or  hi>  MrUln  attorney,  flMUtoM.  admiliUtr.. 
ura  or  aiaidii,  for  wbich  paymmt,  to  be  well  and  truly  made  we  bind 
„ur.elve».  and  each  and  every  of  .1.  In  the  whole  our  and  encb.  and 
.very  of  our  bolr.,  eiecutor.  and  adminiatraton,  Brmly  by  tbeae  pro- 
aenta,  aealed  with  our  ieala.  and  dated  thi«  day  of 

The  condition  of  this  oblimtlon  la  auch  that  If  the  above  bounden 
Henry  Brny  do  prosecute  hl«  mlt  with  effMt.  and  without  delay, 
aiainit  John  Nokea  fur  the  tnkin,  and  unjustly  detainln,  (or  un- 
justly detainlni,  as  He  cose  mo»  Ic).  of  bis  foods  and  chattels,  to  wit: 
thai  SCI  forth  the  properli,  dislroincd,  taken  or  delomed) .  and  do 
make  a  return  of  the  said  property,  it  a  return  thereof  sholl  be  ad- 
judged, and  also  do  pay  such  dama«™  as  the  said  John  Nok™  shal 
sustain  hy  reason  of  the  issnim  of  the  writ  »'  repjjv  n.  If  the  .nl  I 
Henry  Brny  fails  to  recover  judgment  in  the  smt  Uf  l»c  aooda  toe>c 
„„l  Men  «nder  di.lre..  /or  re»<  or  damage  UatanI,  and  M  tht  COM 
e„me,  under  the  proviliml  0/  Bute  X«.  here  mserl,  and  shall 

arindemnlf,  and  save  harmless  the  .aid  John  N„ke.  from  all  loss  and 
damages  which  he  may  sustain  by  reason  of  the  sei,.urc  and  of  "'iy  de- 
terioration of  the  property  in  the  meantime,  in  the  e_yent  of  its  Iwlng 
returned,  and  all  costs,  charges  and  eipensea  which  *;;'»''', f™" 
Nokes  may  incur),  and  further  do  observe,  keep  and  perform  all  or- 
ders made  by  the  judge  in  the  suit:  then  this  obligotion  shall  he  void. 
or  else  remain  In  full  force  and  effect. 


Signed,  sealed  and  delivered 
In  the  prestnce  of 


(L.S.) 
(L.S.) 
(L.S.) 


43.    FORK    OF    ASSIONIIENT    TO    BE    ENDOBaEn,    IE    ReHCIBED. 

Know  all  men  by  these  presents  that  I.  Henry  McPhnll.  bcililT  of 
the  Division  Court  in  the  Count        of  ■  have,  at  th. 

request  of  the  within-named  John  Nokea  (the  defendant)  aasigued  over 
this  replevin  bond  unto  the  said  John  Nokes.  pursuant  to  the  Kule  In 
such  case  made  and  provided. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
day  of  A.D..  10 


Signed,  sealed  and  delivered 
in  the  presence  of 


[Seal.1 


44.  Bailiff's  Retubn  to  Writ  of  REPI.EVIN. 

In  the  Division  Court  In  the  Count     of 

Between  Henby  Bbat,   PIointi/T, 

and 
John  Nokes.  Defendant. 

In  pursuance  of  the  Division  Court  Rules  in  that  *«•>""•  'J' 7« 
token  from  the  said  plnintW  n  bond  conditioned  as  >•' >J«  "j"  ?"'", 
required,  made  by  him.  and  two  sureties,  namely.  «"'«". ^'''»•."■ 
the  Village  of  Kcmptville.  in  the  County  of  Grenville  and  Province 
of  Ontario!  Esquire,  and  Horace  Kilbom.  of  the  Village  of  Newboro . 


McCaminiin    of   u,,   t™„    ,.   ^  '  "'"'  ''  •"""«il  by  Hamuli 

E«ial«  And  bi  virtu,  of  1.  rr'^T'  "  "'"  '^''°""  »'  !*«"-• 
that  I.  to  .a,.  (k7red.TJih.ikl        ,    f^"  "'•""""•'l  !■>  Mid  writ. 

In  the  .aid  writ  inemioJS  Z?  i"f '™'^' ,?''■  »  "•""Ion  »'  the  (ood. 
cannot  n,«k.  „p"vir„","';h',''°  .  jj"  'oT  'fr, "'i""^'"  '»?"'•  ■"''  ' 
de.criS.  ««„),„,  b,,,ij„',"™"«°'"i'I  ""xl".  namely  (,horU, 
in,  been  remorcd  or  r njried  J ,,  T,^?.  «  '  ?'  T"?"  °'  ""  """"  >""- 
tk.  ca,.  „.,  s,,'  ,;  Xw  ,h"      '  ""'  ^';";;i  •"■  "-  'W-dan,  (or  „. 

Henry  MePhall,  ballllT. 


In  tile 
Between 


43.  iNVE.MOBv  or  (looDs  Repliviid. 

DWaion  Court  In  the  Connt    of 

Hesrv  IlRAT.  Plaintit. 

and 

John  Nokes,  Defeadanl. 


, 


the  defendant:  that  Tt'o  .t  <»„;  l.^^r.^e' „'X£i"'r"eXS,'"" 


Dated  the 


day  of 


.  II) 


Bailiff, 
■to   (1)   O.DEK  or  W,tm^>,am:  Sectio:,  (C   (4),  Not.,  or. 

In  the  BiMjion  £■„„,.  ,■„  ,j,  p„,^,      ^^ 

Behreen  Henst  Brat,  Plain  (iff. 
and 
[gp^l  ,  •ToH^  Nokes.  nefa„>ml. 

bailiff  co„H  „„,  „,„,.„  „,;,;.•;;  ™,r»L  ™""'"  ■"•  ""•' "" »»« 

D.C— 42 


6S8 


F0HU8. 


45  (2.)    Nona!  n,  Patmsnt  into  Cou.t  .n  Kr.PLrviN:  Note,  o:, 
"Repievin,"  oMc. 
(Cfllirt  And  COKM.) 


Daicd,  etc. 


Zle/endant. 


JUDGMENTS  IN  BBPLBVIN. 

ISMlion  «2   «)1 
45   (U).  In  Patok  of  PtAiHTlFF. 

firculfc'n  da  imuc  UCTc/or  immediatetv- 


45   (3).  IN  FAVOI.  OF  Defendant  in  KrrLETiN  roK  Bent. 
m  Uy,  [or  adiudaed  that  He  '■'"°";'„/'  J/^Jj;",,,^  „.d  c»a(W. 

/or  coata  o/  *«»(.] 


F0I(M8, 
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day,  S  >orro,('.  oViuVrnrr"'  "",''"''  '*«  defendanl  in 


OARNISHEES. 


rScal.) 


Divijion  Court,  in  the  Count;  of 


Jii'llfment    rt>coTere<]    on 
the      daj  of  AD 

W       .    In    the   DlvWon 
Court  In  the  Cotintj  of 

Amount  unaatiafled,  | 


"o.  ,  AD.  IS 

Betw«.„  Abraham  Bemer,  Primary  Creditor 
and 
Charle,  Doolittle,    Prfmar,  Debtor, 

and 
Enjtr,  Wheeler,  Qa-ul.h.. 

T„„     ,t       V  ua.nlabee.    /.mount  unaatiafied,  |      . 

day.  from  the  time  tht,Z,wm^Z'i  ]"  "''  cipiratlon  of 

whether  „r  not  yoS  ,trT."d  LrnS-  °°  ""'■  '"  '""'  »""  ""  »•"" 
the  above-named  primary  debtor'" nJtk  '""  T;.'"'^  "''"'  '''''>'  '» 
nto  Court,  to  the  eiten^t  due  oi  the  IboveTam'Sjl "/"'  ""^  ""'  '•"» 
the  aame.  ""^  anove-named  jndcment.  to  aatlafy 

the  tim°e  o^^hf  LX't'ibiraummoJ  °'""'''  "■"  '™"  '""  »"« 
aeeruing  from  you  to  the  above  nZ,?  ■""  ""  °"  ''«'"«  ""'oe  or 
and  If  you  pay^i  .ameotherliaeThm, 'l^n'tTp''  ''""°''  "''  "«•'"■'■■'■ 
to  repay  i,  |„  eaae  the  Court  .Torte™  b,  J  if  ""'  ^°1"'"  "*  """• 
clerk  of  the  Court  at  any  time  Drior"„  .f  fJ'"-,?;>'  ""^  ""^  «o  tht 
you  need  not  attend  the  aald  aiS.  f  '"'d  rittinea  of  the  Court, 
your  attendance  thereat  ""■  "'''''™  '"bponnea  aud  paid  fo; 

or  ..T'o',,'SJtXutr^r'''adm?ttbi.^t'7  ";",""'  ''  «'-  ''*"" 
«rni.hee  and  nil  ofher  ir.o„T  .  I'r'S   „"  Ti'?^  "'  '"  ""'■"">  "■• 

.he  proeeedln^.  may  .1.0  abow  alroXr',!ar/au'."e"„\^yTh"f  d-rXhr 


6M 


t'OHHO' 


6fev 

ilay  ot 
Hi.  Jon   0/ 


'  The 'cB.»lnl  •!"'""  01  tl..O»"« 

o'clock  B.m..  »n  'f* 

o'clock  o.r    ""  "' 


.*  O  Clot"    «.—■■-  „  . 

,»,..,.   .,Jcr   mc  .c»l  »/   »"  "»"■' 
A.O.  !» 


Cl«rl. 


N«.c»Am,W».m.aToG«»..""- 


NOTICED  *"•'    • 

,„ ...  .u.n«  o, .-,,  jo;i« :;  -Lnrorc.r'o.',':,.. 

[For  form  „/ j/orni-dcc  .«"»»»•  l"'"'''^  '"  » 
Kliitillc,  onlc.  p.  J'-''-l  . . 

47.  ArriDAVT  ro»  0.de,  to  Attach  D"t. 

IS«c.io«.  US  «'  ••«•  '■•''  "''"'■' 


ol  '°  "" 

»«„.,«...»«  "■"  ';,„T;troof.  yc.  remain.  ™^»fj  .  E.  F.,  .ho  1. 
<°'-  'tT..'.  h.vc',^«.on  to  .-J  J-;»'hll  Provt«l.   (or  i/  .»e_P-» 


■  «■»■■■■■  ■""  '"'"'St  o-e  or  more  pcr.o„. 


^'^"^c'^:*/Sr.hirProvi,,ce.  whom  I  nm  -.n"--';',";- '„-„„.„, 

Sworn  before  me  at  the  ^^^\  ^ .  b . 

in  the  county  ol  j 

doy  of  *■"•  '"     ■ 


roRus. 

48.  Juimr'a   ArrAcuiNo  Ohdu. 

I>ivifllnn  Cuiirt  III  t)if>  Cniintj  »t 


B 

and 

n 


«ai 


,PI»lntUt.  I      Jll.llmi.iilf„|,.„,|l„,|„.       nWliloii 
,>.,      .          .               f^»'l«  III  tlMi  rniintj  i,( 
"•'•n''"'"- tlir       ,|„,  „f       A.n.  15 


III  ltlf> 
flrtwt>9n  A 
C 
Amount  iinfiitlafli><l  f 


Datfd  Ibp 


day  of 


A.D.  18 


Add  warning  aa  In  n«xt  form. 


Judge. 


■«  (a).  WAlNim  TO  GuKiaiirE. 
ITo  be  Endiirted  on  AUaeMno  Order.] 
To  B.  F.  and  all  otbera,  Oarnlahro,. 


49.   JUMHIHI   OR    COJiraaiOT   AFTDI    ACTIO!,. 

IBectlon  189.} 
iSce  torn  of  co«fe„ion  and  „«Ij„„i,  „,  oo„/™ion,  v„.  Jj  „„„., 


rouu- 

.^  inniT  ivMm*n. 
00.  nwnoAin  »«•  '"" 

DitUtoB  Court  M  w» 
anil 


,  Ptalstlf . 
DtCtDdAnt 


„,       ,  ,  l„  th.  Coun.r  ■>« 

,  o(  the  CUr  »'  ^  pulnll*. 

».o,n  Wor.  =..•'"■"='"  "^ 

tbl.        '"  °' 


U.  A.  LOCKE.  ^_^^ 


.«  WMRo  Coimt. 
[geoHim  191 

tbe  caw  may  °^' 
to  impoM)' 


Dated  tW« 


day  o' 


'  Judie. 


ruRiM. 


m.i 


M  <1).  ArriMiriT  nw  oawi  Ti.*>,r.iiu»i.  A  ^loii  to  A^iuiuu 
DinuoN  CocvT. 

lUnlinn  7I».| 
{Court  flflrf  Crnief,) 

»•».  Mrt  ^.;<('',;/.!l  ""•■'''••""' "'"'  •"■■■ui...ion),  I*.  ,i,t,ui  »«-rt». 

S%BOm,  eio. 


01  (2).  N(»Tcr  or  Moriort  to  TiA<tarni  Acnox. 

lateUm  ro.) 

(Court  m4  Cawjte.) 

m,„,dphl,Uf.  V/.r.  It,  .7.,l„  „/  HI,  r„„,  „,  ,(,  CT-^J.rr,    'in' 
.1  «e  „W„,  „/  ,»„  £.„„„  „,  ,,,  ro,™  ff,II  |„  «,  r»ir.,»lp  „/ 

te^ri./  «"^'  "«"  "»•;'' .r"°»  "  "'  '»«  '"'•'•lo,  f/»»rt.  4rl.  h-™,. 


Tialfd  thin  linf,  nf 

To  the  delntlnnl. 


.  AD.  19 


EXECUTIONS. 

52.  ExKCUTioN  Against  Goodb. 

ISeclioti  /73.1 

No. 

A. D.  19    . 

,„  „,„  Divi.i....  Conrt  nt  the  Count 

Dirtrict  of  ^^^^,^^  ^    g     p,„,„„s, 

and 
C.  D.,  Defendant. 

.      „f  A.D.  19    ,  the 

Wheren.  on  .^^  ,„  ,Je  said  court  judnment  agaln.t  th. 

nr  dollar,  for  debt  (or  damage.)  and 

dollar,  for  ™..  which  remain.  un.a.i..ied_J»».-  <»•  •'*'■ 

me«t  lia,  heen  rcWwd,  odd,  "  »"^„''".;?'  ,e,i,ed.")  Ion  are  hereby 
A.D.   19     .   the   .aid   jud«ment  ja.   duly    rcvivea.   ,  ^^^ 

required  ,0  levy  of  the  ,cod«  -''  „'^»«„'^'^„;',  tm  execution)  the  .aid 
County  or  Diatnct  .v„  °,™  „f  dollar,  and  interMt 

money,  amonntins  tojether  to  tl'°  »""'<''     ,,,„  ,„„  ,he  day 

thereon  at  th^  rate  of  »v»^P;--,X.  ?e"eTo  that  you  may  have  th, 
"Le  i.mcdiaiS,"fte;  "the  execution  hereof  and  pay  ..me  over  to  th. 
Clerk  of  thi.  Court  for  tlie 

Oiven  under  .eal  of  the  Court,  thi.  -'"y  »' 

A.D.  19    .  X.  r.. 

Clerk. 
To  V.  W., 

Bninil  of  .aid  Court. 

JiidBment * 

Interest   

Subsequent  cost. 

This  execution 

^"Cd'  yZ  U,f"i  fe-upon-  tiu  precept. 
ISce  -imilor  Form  So.  5  to  tlie  .fo<«".  «»<«1 


In  the 
District  of 


53.  ExiotinoH  Aoainst  Lands. 

I  Section  182.] 

Division  Court  of  the 

Between  A.  B..  PlainHIt, 

and 

0.  D..  Defendant. 


County  of 


.         -  A  D   19     .  the  plaintiff 

Wherras.  on  the  ,™„,  „„in«t  the  defendant  for  $ 

recovered  in  the  said  Court,  jodirnent  nfa.n.t  tl>e_d^  ^^^^^  ^^^^ 

for  debt,   and  $ 


iiidiment  nitain.t  the  detenaam  lu.  » 
■  fir  MS?.  St  .nit.  which  remain  unaattalied 


FOKMS. 
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(whea  iudgmcnthi'i  been  revived,  add  "and  on  tire  ,lav  of 

•  ™  i«.  t  .     .'"   ,'  ""  ""'"^  Jii'llS'iitiit  »■»■  duly  revived.")      You 

In  lirLM""'""'™'  '"  '"■'  "'  ""  "■'""  ""•'  '•"•"■"^  "  the  defeada« 
he "um  of  «  ""'!'?:     "■  '",.'''  "'"'"'"■  '">=™"ti"«  together  to 

'X  ".';r,:,'fr„™  t„e  """  '""X'Sr""  ■'  "•  '\"n'",S"  -r  t'- 

will.  )o„r  own  fee.,  ponn,l„e,  an,l  ineldentol  oxpen«.',;  .o  that' ;«"? 

o«r  .'o'theTl  CT'I',""!':  "'":  "'"  ""'""'■■'  •''"°''  """  W  th"  «"me 
over  to  the  Clerk  of  this  t^oiirt  for  the  plaintiff. 


Oiven  under  the  seal  of  the  Court,  this 


day  of 


.  A.D. 


'If 


To  1-.  W.. 

Sheriff  of  the 


County  or  District  of 
[See  aimilar  Form  X«.  6  In  .ilalulr.  anie.] 


KKTURN  or  Goods  Adjuooed  with  Damaoks  a.nd  Costs. 


No.  ,  A.D.  19 

In  the 


[Seal.) 


ISee  Notes  to  Section  6^  (^),  antr.] 

Division  Court  in  the  County  of 
Between   Hehst  Bbay,  Plmntilf, 
and 
-ToilN   NoKES,  Defendant. 


holden".?  '"""■'"'  '!"''  "h'T  ll  "'IV*?-  "  "  ■""■'»  ">'  "•«  Court 
nowen  at  m  and  for  the  said  division  on  the  day 

7,     ,     .    ^  ■'"     ■,  "  "°"  aiUudsed  that  the  plaintiff  do  return  to  the 

with  ort  "^  "J"  "!'"'""  '"°"°»  '»«  P'^^o"-'  '»«r"o7)  forth! 
with  0,   in  days),  and  that  the  plaintiff  do  pay  the  defendant 

S^H     .1       51  ''?.*.  '"'  danmite.  sustained  by  the  said 

^lid^f  T^  "'H'';  ""■  "■'''  ""^  ""W  ""ts  (i7  .fomoje,  »a«e  teen 
tr^^.ir.J'Z"'".^"''  r!*  '**  •"■'  ''•""K.).  these  are  therefore 
nh.^1.  ?  I  "."'"  .""'  "■'"'°"'  ■"'•"J'  >"">  ™"«  the  .aid  sood.  and 
chattels  to  be  returned  to  the  defendant  and  that  you  levy  of  thTaiwds 
and  chattels  of  the  plaintiff  in  the  said  County  of  "         (not  e. 

empt  from  e:ieeutlon)  the  said  moneys,  amounting  together  to  the  sum 
?hirtv  dovsTflr,"!,'  ''"'"','«»?<•  thnt  you  may  have  the  same  within 

o5"tK."crur;"rr  z  ptatt'ir'  "■"  ^'^  "^ '""'  ■"" '» "■•  ^'"' 


■  n 


i 


666  i-oitMS. 

And  you  arc  alao  required  and  ordered  forthwith  to  make  return  to 
the  rierk  of  this  Court  of  what  you  shaU  have  done  in  and  about  re- 
turning the  aaid  gooda  and  chattela  to  the  defendant. 


Given  undor  tlic  «eal  of  the  Court  tills 

To  Henr;  McPhall,  ' 

Bailiff  of  said  Cuurt,       i 


day  of 


19 


H.  A.  LOCKE, 

Clerk. 


Judgment  $ 

Interest  $ 

Subsequent  costs  9 
This  execution  f 
Lev;  the  sum  of  $ 


besides  your  lawful  fees  on  this  precept. 


54  (1).  Execution  Aoainbt  Defendant  in  Replevin. 

[Section  118  {I))- 

[See  other  Rephvin  Formn:  5^.  '■."/■m  of  ej'ecution  against  plaintiff 
irftctt  uoods  ordered  to  be  returned  with  damages  and  costs;  also  Forms 
SS  et  acq.,  ante.] 

In  the 


Division  Court  in  the  County  of  Huron. 


,  A.D.  19 


•  Between  Henry  Bray,  Plaintiff, 

and 

John  Noakes,  Defendant. 


[Seal] 

Upon  hearing  this  action  of  replevin  at  the  sittings  of  this  Court 
held  at  m  and  for  the  said  division  on  the  aay 

f  AD    19     ,  it  teas  adjudged  that  judgment  be  entered  for 

the  plaintiff  for  J  and  $  costs  to  be  paid  hy  the  defen- 

dant to  the  plaintiff  within  days.  .        j  «i,«**,7. 

These  are  therefore  to  require  you  to  levy  of  the  goods  and  chattels 
of  the  defendant  not  exempt  from  execution  in  the  satd  ^««"*I''  '*«»"" 
of  S  and  your  laicful  fees  so  that  you  may  have  the  same  wtthtn 

thirty  days  after  the  date  hereof  and  pay  the  same  over  to  the  clerk  of 
this  court  for  the  plaintiff. 

And  you  are  also  required  and  ordered  forthmth  to  make  return  to 
the  clerk  what  you  shall  have  done. 


Given  under  the  seal  of  the  Court  this 
A.D.  19     . 


day  of 


Oltrk, 


Henry  McPhail. 

Bailiff  of  the  said  Court. 

Judgment  * 

Interest  * 

Subsequent  costs  f 

This  etcecution  t 

Levy  the  sum  of  * 


besides  your  lawful  fees  on  this  precept. 


FOBUS. 
65.  AlTOATII  fOR  COIIIIIMKIK  TO  BXAMIKE  WlTl,E..M. 

(SectltmllS  (1)]. 


iCourt  and  Cattxe.) 


1, 


make  oath  and  say : 

.b„r.Uhf™u"'„ra"u°„'".  '"""""  '"  •"•   ''"'""'   ■"    <■■"•   "••• 
2.  That  th«  defenilant  has  «led  a  dispute  notice  herein 

Sworn,  etc. 


50.  Obdjji  for  Commission. 
[Section  iiS   (i).] 
(Cottr*  and  CdHjjc.) 

re.dS^^^z,?:r"'''"  'vx  ^'rssr  -'s- -  - 

1.  A  commission  may  issue  directed  to  „f  ,„. 

Srt-re^Stire?;  at'""^"'  '"  """/  "-.."i! /■-'«  ■»-' 
commissioner.  itoresnid    liefore    tlie   said 

sioiijie  said  '-''  -:ipf  s^Lr-^SR  ■^i^'.^-r^  T-t; 

C^.  the  commi^r^  i°  J7^?  o^t'^^  ""^  ^  ^"^  ^"-- 


Dated 


day  of 


,  A.D.  18 


Judgt. 


SH    U).   COMMISSION   TO   fXAMl.NE  WITNESSES. 

[S«ti<m  iJS  (1)1. 
{Court  and  t'ciBir.) 

Kirn,.  Defender  of  the  Faith,  Kmperor  of  Ind.a. 


•to 


fireetinff. 


appointed  „o«  a  ''°""'77!' '"^J'/aW  Co."  •  «"d  We  do  Herob,  ji«. 
„„„  lull  po^er  '«i  r'^"'»'.'"ff^^"^'iiZ^"epi'ti<^'''''y  "en- 

"  '"C»K..  .»Hy  -^r;t^.ro^?i<;r:».So^^o"J 

(o,e«ier  i»i«i  l»eK  pre.ml..     In  .'"•.Jf",""""  ,/,,  „!oli»l7  to  Commi.- 

::.:;L*\"Lt:pr.«ro»vr.t™;':/i^nr.ere.o"....^ 

tke  iiulrncHotu  hereunder  wntten. 


jadse  of  Our  taii  Court  at 
in  Die  ycor  o/  Our  J'»r.l 

Oler*. 


IFilneJl   his   »onor 
one  IliouionJ  nine  iundred  onj 

..nM-rVS^iii^^^rj'^^tler'  •'"^•'  "IS^ 
A.D.  19     • 


Olert. 


/nalrttciionf  to  Cornmxanoner. 


iJ5  f^^  •^alV'r^^  7^  S^^^'e.  and 

special  order  o(loo*ed.  />._-;,,;„.   take  «»e   OommiMioner'i 

(J)   Be/ore   oelinj   on    thxt   CommiMion    M«e   me 

-  ;r«t"X"^"-"7.e'"cr^..™°"«-   »--  -Trep^rd^ 
Zi:^lTen:eCenTi:S.r'-Com„i..ion  in 

(Sisn«<«re  o/  Ooi««>i»«o»er.) 

(0)    [  >e  iJe  follouinn  forms  of  oath: 
Clerk's  Oath, 
ron  .ha:,  trul,fai.hfnl,>and  »»;«;„;J-t,LteH5e  "aU  ^jl^.r, 

:Vi"d'^'i;r.t ';j:,rnr.s;^;i%fSM,ed  or ,..  <o »» --d 


Witneasea*  Oath. 

Inierpreier'a  Oaih. 

net  and  l,a„,la:c  (»e  Zk'ro'aZalrt^J''  °'  "T  "'''""'■  ■»'<»- 
•hall  he  adminUlcred  lo.  andauVnd'e^frTn         "•■,.°^™»«»»»  «»fc» 

loilAm  «.„•««.,  ,„  far  forth  L  J,TZTf-      ,       "''.''  '"   '*"  P"""""""!. 

ICnglM  language.     So  help  /„„  Ood  ™  °''  «"""»"  ■»<«  «o 

(7)  A'o(,™  0/  the  exceulion  of  thi,  comnmio,,  ,-,  ,„  j.  ,„■,,„  ,„ 

rcpreaenting  the  plainim  and  lo  «"m  lo 

(»e  defendant.  "      °  '°  represenliiij 

Ctel-. 

Oro»(  Hritailarlrelond  uthfA'^'"  °    "'■"  "'  ""  *""""'''  ""•''"  'f 

J/«»or  „r  Chief\aaV,rZof  ant  iZn,  '°"T  ™""''"'  ''■'°'-''  '*« 
rertmed  under 'the  ComZn  Lllf  Ij,  cZ^LZ  T"  .r'""""' 
porate:  in  an,,  r„lon„  W„„„i,,,,  („  ,/,  ,V  <'''"'•  ''"™«»*  or  Town  cor- 
dependc„c„  t  rrrof  ori7",  ■  "*  "'  ""^  ''"*<"•'■  "  any 
Court  of  Record  or  Z  Znre!!,J  'l  T"""  '"""'"'  »  ''«*"  »/  ""» 
m  India  leforeoZ  LaUrTleorTolTT'''  ",i*',  ^'■'■"■"  P"""™" 

C«a»-(.-  ffi  ffrtj,  fore hn  nhrr  hH^,-^  ««  «  ,'".  '  if' ^  "'  "<*  C"r«if 
"»i)  eerli/ie,l  under  hi,  h„  ,1  „„^  „i.  '■•"•■(i™,.;  ic/orc  a  JTolarj,  /'„)j(,V; 
on>hori.ed  I.,  th:',a'w.  'XZlt^l^l^'^i.^i^S"  '^"•""— 

The  Commianioner's  Oath, 
that'i  Kill,  oeeordin'o  "to  l2T't"T"'  "I'v!'"  ""'"'"'•  ''"  *'"''"  "™'"- 

™«c.  tau  ,h.  «.,rf.,.™  „/ ,,,» „„rf  „,,„ ,  ,„,„  ,,i.c/a;i  i::,s 


i^i 


(Sl»«o(ili-«  of  t»«  Ocmmitnoner.) 

S,ror»  be/ore  m«  n I  I"'  <"■»  °'  "■ 

(Sijnohire  0/  pcrjon  be/o«  B>»i""  ooH  lotm.) 
Bclurn  0/  ll«  Wirtin  OommiMlon. 
T*«  ,cl».»   1»  <»«  ">»»'»  Po"""""""  oppeor.   6»  (He  <l«|.o»ilio»« 

?*«(»,<■  «'He»ce  ,c»»  J»l»  «»J  '=orrccU«  tran.onUd. 

(SJDtlntilre  0/  OommiMioner.) 
Con.  Biilea  0/  Supreme  Court.  J77-«S0. 
ne«  B.le.  «ppl»,  '0  /.r  e.  cppHeable;  and  ««  <o  be  /eunJ  in 

"°'"r»e  Orli™o"c»m»i..i"»  need  not  ,et  ».<  »« .'•«'-«7'°'':»»."!°c"en 
i„  HeJe  Co»   Bule..  S.<  .»»«  be  read  a,  i/  eonlawtni;  «*•  """■  <""*• 

"•  '%e  abor..  /or».  «f  C»-»-ni«««...  e.e    are  .0  b.  /ound  in  .*e  For™. 
1„  ffolmc.led'.  Judicoture  Act,  i"'  ei,  r»r«  60. 


50  (b)    0»DB>  Fo»  EXAMINAT.ON  or  WiT«»»ra,  WHE«r.  NO  CO,<H,S. 
8I0N  IS  TO  BE  Issued. 

ISee  See«o»  US  (J).  (4).l 
(S(»Ic  0/  Couje.) 
1.  Pp„„  <»e  .ppHeolion  of  and  upon  rcadm,  <»«  aiUda^i* 

*■  "  "  "Ir'iZcd  «i».  foee  on  00.*  be^re  .        on.<»o 

do.,  „o..Ve  M  »,;«:,  of  ,He  «»..  and  ^'«- f «  "^r "'"    '"" 

'°*'Cordt"U"^"«"i».«™  "'  «'-"  ^"--  ^'"-    '''  ""'■'"  "  '" 
anfc.)  

AMI1E   WITMSS   RESniraO   OCT   OF   ONTABIO   OB   '"''*''    °"°™J" 
EXAMINE   SICK.  AOED,  OB  TNFIBV  WITNESS.  OB  ONE  RESIDING   IN   A 

Remote  Pabt  or  Oniabio. 

(/nscrl  (iHe  of  Covrt  and  Stv'e  of  Cowe.) 
TOU  noUre.  ,U,  a  »o«on  .W  ^c  "«^«  -  »f  jf^^  ctmbrr.b. 

^'i,!,z:!iirt"^.:'on::^^^^^^-'^  ->•  ™ 


Koims. 


«n 


</ov  of  1(1  *  t 

'»-™/le.  a.  ,».  ,»„„„;  '»„  'jj'j^^,  °  °'^*  '»  '».  /-.«„»»,  »r  .„  „.„ 
.««.<».  //8  („,    uy,  „,  yi„  a";^;j^  .or  /or  „„  .r.„  „„j„ 

copu,,  o/uhich  arc  nereta  annml  ■  "<» 

Dated  the  day  of  ,  ,., 

j,^  (Sigant.,e  of  ,U  party,  »,-.  ,„„■„„„,,  „,  ,^,^,  , 

(.Vomt  0/  „„rli,  to  ,ri„„  „„„.^^  ^.|,^_^^ 

See  Form  of  Affidavit  for  aUte  order.  No.  ,7,  ante. 


Bfl  (d).  Notice  or  Opeki:,o  Commis8,on. 
(Sliih  of  Court  and  Came.) 

Court  „„  ,j„  ^  """I"''  o'  rte  oinoe  0/  (Je  olerk  of  a, 

noon.  ^  JH     .  at  o'clock  m  the 

"""'  da,  of  IS 

(Signature.) 

<.,cJ°for  the  <p,a,n,i„  o^i^./jL^f  "^  *"■""■""•  ^  '»  ^.7., 


-W....eo.«„_,.^_„,,__^^^_ 


In  the 
.  A.D.  18 


[Senl.l 


iSection  m    la)    and  Note.) 

Difision  Court  in  the  Comity  o( 

Bolweon  A.  B.,  PlainHff, 

and 

0.  D.,  Dcfenrtont. 


of  the  County  of  ""''  ">  ""  »■'"  of  the  common  jail 

."  thrcZt';  „"f'  ""  "'"'T„m1„"„','  '^°""'  -  -^  •''  I>W-"  Court 
-tain  .u"whe•X''l"hrS•„^''t^'a'l  SST'"'"*''"'^  ^'■"«*''"  °" 


6Ti  POKIiS. 

■ult,  which  »eni  orJire.1  to  b«  pol.l  at  a  ilny  iiow  pait  (or  In  mm  the 
juildiirnt  ho«  been  removed  bj  trniiicrlpt  Iniert  here)   "  «ml  wbereai 
the  eulil  Juiliment  hai  b»  trniia<'rl|.t  been  ilulj  remoTed  from  the  aaW 
Ulviilon  Court  In  the  County  of  to  tbU  Court.    And 

whervat,  the  defemlnnt,  not  hnvinf  made  auch  payment  upon  applica- 
tion of  the  plaintiff,  a  Nummona  waa  (Inly  laaueil  from  and  ont  of  thla 
Court,  njalnat  the  defendant,  by  which  summona  the  defendant  waa 
requirul  to  appear  at  the  ilttinia  of  thia  Court,  holden  at  on, 

etc  to  unawer  auch  qucatlolis  ii>  nii«ht  be  put  to  him.  touchinf  del  o»l 
Of  ill  Ihc  .amiiioni)*  ;  And  whereas.  It  wn»  duly  proved  on  oath,  at  the 
Buid  lo«t  mentioned  aittinia  of  thia  Court,  that  the  defendant  waa  per- 
aonnlly  aerved  with  the  anld  aunimona :  And  whereaa,  the  defendant  did 
not  attend,  aa  required  bv  auch  aunimona,  nor  five  auHicient  renaon  for 
not  ao  nttendlni:  And  wherena  It  oppeured  to  the  aatlafnction  of  the 
Jud«e  that  auch  non-nttendnueo  waa  wilful ;  .    .  ,     _  ,    .  .t 

And  tlicreupoii  it  wna  ordered  by  the  Jiid«e  of  thia  Court  that  the 
defendant   aliould   be   committed   for   the   term   of  daya,   to  the 

common  jnil  of  thia  County,  bcin»  the  Coiliity  in  which  he  reaidea, 
aeconlini  to  the  form  of  the  atatute  in  tlmt  behalf.  Theao  are  there- 
fore to  require  you,  the  anid  bnillll  and  othera,  to  take  the  defendant, 
and  to  deliver  him  to  the  Jailer  of  the  conimon  jail  of  thla  county ;  And 
you,  the  anid  jailer,  ore  hereby  required  to  rec-ive  the  defendant,  and 
bim  enfely  to  keep  in  the  said  common  jail  for  the  term  of 
daya  from  the  arreat  under  thia  warrant,  or  until  he  ahall  bo  toomr 
discharjed  by  do-  courao  of  low ;  for  which  thia  ahall  ho  your  auffldent 
warrant. 

Given  under  the  Seal  of  the  Court  thia  day  of 

A.D.  10     . 
Debt  and  costs  up  to  the  time  of 

the  delivering  of  tills  warrant 

for  execution   ? 

'^°'°"""-  W.  W.  ELLIS, 

Cler*. 

[For  Foyms  of  Affidavit  and  Summons,  see  Nos.  2i,  23,  ante.] 


58.    WARB.tNT    OP   COSIMITIIENT    AFTEE    EXAMINiTlON. 

tSection  191.] 
In  the  Division  Court  in  the  County  of 

(As  i»  last  Form,  doirii  io  the  asterisk  «,  concluiie  as  folloics)  : 
And  wboreos,  the  defendant  harinj  duly  appoprcd  at  the  said  Court 
pursunut  to  the  anid  auminona,  was  cxumincd  touching  the  sau  matters^ 
And  whereas,  it  appcnreil,  on  auch  examination  'h"  1.^"'  ■°«"'  '''' 
nnrtieulnr  ground  of  commitment  in  the  Inngungc  useil  in  the  atatute.  | 
■^  3  tifereupon  it  waa  orderd  by  the  sai.l  judge  that  the  dcfenda, 
ahould  be  committed  for   the  term   of  days   to  the  »»"J°°     "  ' 

of  the  said  county,  according  to  the  form  of  the  statute  lu  that  behalf, 
or  until  he  should  he  discharged  by  due  course  of  law. 

These  are  therefore  to  require  you.  the  aaid  bai  iff  """^  »*""' ,  ° 
take  the  said  defendant,  and  to  deliver  him  to  the  Ja.lcr  of  the  common 
jail  of  the  said  county;  and  you.  the  said  Jailer  are  hereby  required  to 
receive  the  defendant,  and  bim  safely  keep  in  the  said  common  jail,  tor 


FORIIB. 


srs 


01vi.n  under  th,  k,i  „f  ,i„  e.,,i„t,  ihl, 
X- 


"••r  o(        A.I).  10 
Y -. 


.-«.  OKI.™  ,„,   I„„,„,„,„  „^  f,,^.,,  ^„^  p„,„,^„ 
h^crtions  317,  222.] 

'■ourt   (or  •■„,  view  ,„  ei,i  Cour  "w  S,',"'  ?"!"' J-te)   ">  .he  .Lw 

nrc^ntln,  a  ,ll.t„rbn„re  witl",,  th.-  (W.  ,  'li"  Mi<l  Court."  or  by 

™m«.itt«l  to  the  oom,„„„  .?  of  hi,  ^ ',•'"'''"'■'''''»■•  P"''»'™t.  be 
•nch  (In,.,  the  oost.  herein.  „n,l  ,"  T^LZTtL^  .  """■  ""'<■■• 
■ooner  paid.  eiponse  iitteniluij  the  eonimltment  be 

80.    «•.„.„  o,   C„.MM,T„.».   „,   CO.„.MPT    ,»   OPr»   COU»T. 

the  »,id  (-onnty  of  '  ""  '  '"  *'"  ""'''  "'  the  eomnmn  jail  of 
Wheren.  ,if  the  .ittinns  of  tlii...  CoMr,  |„,i, 

»»«  adjudged  thiit  A'. /i-.,l"l     III.  ■,,,,«• "'  't 

•alt  me.  ,  j„d,e  (,,:„,,       '""I  .'here  in  ,.|,en  („nrt.  wilfnllv  in- 

•IH.  in  view  „  tS:  ront^wllfol  ""',""''"'  "' 'h"  ""hi  r,.,,rt  |„r 
the,„:dConrt.  dnrVC^V'S'  T",  ^  *'■''  '»'■  h""IT>  of 
i">e'rnp,  the  proeeed^ro?  ,  ,  '  "  (^,  uZ ,'  f-  ""  '""  '""»"'""> 
the  .™ld  f^  F.  ,h„nld  forth.1,1  p„  ."    fi,:   ,t  J'  "  "T  ""'Tt  """ 

nnd  in  default  of  immeiiinte  n,,,  „....    k         *    •  •  '""■  "'"'h  offenec, 

of  the  Ciintj-  of        "•"'•'"•  j:»>'"-"t-  be  eomniuted  to  the  eommon  jail 

^.  ^^.  .f  ..e  ^'^u'J'z^tj^vt^s',^-':^ '°'° '":  7:^ 


jM 


!( 


(74 


roiiU". 


MiTrr  him  to  tb.  lald  J^r  of  lb.  coBmoo  Wl  of  lb.  11.M  CouatJ 

•h.  ..Id  B  f  .n<J  Mm  mWj  kwp  l"  tb.  oomMD  Jill  ofoHHld.  lor 
'b^  ."m  S'  '^ •  d.,.  (rom'tb.  .,r.,t  und.r  tbU  ""•»';  J>™  '^, 
Mid  «n.  .nd  COM.  tb.  co.t.  .mounting  to  t  •  "''  '• 

penu.  attendlni  thr  tommltmrnt.  nmountlni  to  tb.  itim  of  < 
b.  wotur  paid. 

aiv.n  undor  mj  b«nd  .nd  »«1  tlili  of  ,  IB    • 


grulrd  with  the  ae.l  o(  tb.  Court,     |L.  B.l 


1L.8.) 

J«dft. 


X.  v.. 


CIrrk. 


81.  T.Ai..0Kin  or  JuDOMMT  l-K>«  o»r.  Unri.ioti  coon  10  A»«i«». 


[Seotion  laS.] 


I„  ,h.  W»l.lon  Court  In  th.  .^"°V' °'  d„ 

.,     '''•"'■^'■i.J.'.'l'i'  "^n'-'ld  ^St.dT",1?nd",or«..d  dlvulS 
Id  a  auit  numberwl  *  ^ 


,  A.D. 


(Srol.l 


Bewren  A- 


-,  Plaintiff. 


Amount  of  Judg- 
-ent. 
Debt.      $ 
Coala,     ( 


Additional 
coats, 

Total. 
Amount 
pnid, 

19 

IB 
Total  paid 


Ami 
the 


due. 


—  B- 

and 
(7 D ,   Defendant. 

1        Judgment  for  plalntllf  for  I  d.bt, 

and$  coat.  ofaolt;.iMtitlonl..ujd 

on  tb.  day  of  ,  A.u. 

10    ,  and   returned  on  tbe  oaj 

J(  A.D.  19  (*«■«  tlole  »k« 

relum). Ulf'the  yudjmeal  m>  reflicd.  odd 
Ik.  /oltoiH«()  word.,  "and  on  tb.  daj 

of  A.n.  19    .  tbe  aald  Judgment 

wa>  duly  revived.-)  Purauant  to  tb.  provl- 
alons  of  tb.  Act.  1  „,    ..     ,  .w.  „ij 

[    jj Y .  Clerlt  of  tb.  aald 

Dlviaion  Court,  do  crtit,  that  tb.  abov. 
tranacriot  U  correct,  and  duly  talien  from 
rt.  ?ro?«lur.  Book  of  tbe  ..id  Court.  «d 
that  Judgment  in  tbe  above  cause  waa  re- 
covered at  tbe  data  above  attted.  viz. : 


day  of 


AD    19     .  and  further,  that  the 

llunt  unpaid  „n";;id-Jud.ment  la  »  '         '^^^^X  ''.XTrZ- 
hereof.     The   post-office   address   ul  the   P*"""/"'';',',',,  , 
«ript  i»  •«  follows:  [here  set  out  name  and  post-office  in  full.] 
Glv. .    under  tbe  seal  of  the  «iid  Court  this  day  of 

AD.  19     .  „^ Y 

Clerl. 

To 

Cleric  of  tbe 
Dlviaion  Court  in  the  County  of 


roRMs. 


«:* 


«  (1,.  A«.„„  --jrM«.™„  J..  ..„  ,..„.„  „.„ 

(«!»/«  0/  Cimrl  and  CnnM.) 


INTBRFLEADER. 

62.  AFPtiCATloN  or  Bailiw  ro«  lj|Ti,n.UDl«. 
(/««r«  till,  „/  to,,,  „„j  „„^  „^  ^ 

(»r  „„,  d„l™  ,h,  .„,,|         •  '"°;„7"  ■""""»  ";',  •"■»•  »■  •■'•  property 
■  he   value  tl,er™t  i,  >  °",   „,„   ,.    °"  ■■'■  Pf"P'"r)   and  that 

Dated  ^f^ 

To  the  rierk  of  the  iinEc]  Court. ' 


W- 


Baiiilf. 


In  the 


[Seal.] 


,  A.D.  10 


Summons  is  iNTERPLrADER. 
(Section  gl5.] 
r>iviHion  Court  in  thp  County  of 


Between  Uvnry  Kiirr.- 
and 
John   NokPB.- 

and 
Robert  Roy,- 


Plalntiflf. 

— Defendant, 
Claimant, 


.h«  ^s;;^:,'fii  s;^  ^"i.  ^ -t  sri,% -X  :i 


„  ,!,„  mU  .llll"«  "'";,  ,»„  CO..  ""»  "•,,.,„   „„,i™,   that   .»"» 

ctai-  «»1.  «'  ""',""'1    b,  ',.....l.»t  to  '^'-"f  .ii'pKllf.  ri.f»- 
\iiv  nplill™''"'  *?      ,i„l.«l  for  .U«P"tlil«  ""•  1"» 

k.  m.I  !;".1>1"  ""  "°"  "  ,  ,  .1«,  "«  J""'"' 

.  .t.»  I'ltiirt.  till" 


moil'  »" ., 

>.    _.l  ,.(  tlip  Cm\rt.  till" 
,;iv,.l.  iiii'l"  tl»  -"l  '" 

A.l>.  W      • 


M.  TBAOTt. 


,„.  ,.,«icLtA..  Of  <-"- 
I  Rule  91 

1„  tl,.  tint  I  1  p,,,„,„, 

B.„ocn  A..011  B»"' 

"°,„  UetenJimt- 

•^-^"-"'""^ 7"^        ,,.,„i '-TS^^tSi 

rr:t  /«;- «-'  '""••»  ■ """ "  v..  fbkn.". 

iiiul  liruvp.  ,(, 

1,„.,1  tl,i.  ''">■  "'  ,.mmc»ced.  .<»'«  '» 

,■   .    In,     (kc    »'■'-•""'   * 
vkat  Court  anJ  »«"■  '"" 


IM.  (1)  Own  roa  Hau  or  l>ninRAw.i  i;n<m.   MrcTin'i  i-il. 

(OmM  tiU  Caau.) 

P»o«  l»a  aMHMIIm  ../  aarf  ,p.,„  rra.li..,  It.  a;«l,laiil  .,/ 

"..  II  a/iFMrta;  »al  l»r  pra..*,.  „(„,(  ,„,(„.  ,»,  „„„,»„,„,  ,„  ,t„ 
M«»a  ar,  HaHi.  („  l„r.,»,  ,lr,„,r,l  „„,l  I,,,,.  ,,4  ,i.,|  u  ,,  ,„,„.  „„, 
H*  «8Mr  iAoaM  ft«  toltf  af  iMwa; 

/(  la  orHned  Ikal  Ikr  nlil  ,,ri,rhr,  Ir  /n>'lkii-il»  «.W  ,,,,  It,  l,„i|i)r 
../  (»(«  ooar»  tv  yaUlo  aaclloa.  n,d  Ikal  It,.  pr.«-wj.  I»rrr..|  .ta»  (..• 
pa.rf  lain  fioMrl  In  nhiAr  thr  rrtnt  ../  Iku  .i.'l(..«. 

^aj  fl  l<  furlhrr  or*-,W  It.il  lA.-  ,.h.(  ,o/t  ,»„|I  J,  |WI»,„I  ,r,. 
m^llrr  lo  lAr  rijti.  .,/  lAr  ;..„|;.,  i„  „„„  ,,„((oa  »»|V»  m.i„  .„i.r  i, 
lar  rifltoit. 

AnH  rl  i.  /arlAr,-  „nlnr<l  Iknl  l»r  r.,.l.  ../  Iti,  n,,;,(,VaH.,n  ,„J  0/ 
tweA  tntf  Ac  rofl«  (a  Itr  eam»r. 


IH   (Iff).  .\Ki'iii.\viT  riiH  AiHiw  Oatii:!. 

iriulr   12.  »rr(i..ii  ?;.1.I 
tCnuit  ttnil  Citiixc.) 

,1     '.,   —   ,"'.  (a  l»cCi.«»l|r  ../  .   (.».niii,iitii.ii) 

l»r  phMif  herein,  mnir  nnlk  and  »»»; 

I.  Thai   I  am    in(orm,y   ,,„   Hr   halUtl  .,/   lAI.   Con,  I   that  he  ha, 

ie!:r,l  Hiuler   allaehmrnt   i«   t;.   ».„„(,   ,„    »„•,   „,.,/„„    ,„ ,    „,   ^,. 

tmdnnl.  amnniml  olher  prnperly.  flly  hatkeli  of  peaehe: 

1    JJJ"",!'"'  V!'^  I'™'»M   ara  n/  a   peHitatfr   aalarr.   a«d  ««/«. 
/orltinl*  «oM,  inH  hernmf  parlly  or  irholly  deeanr.l  and  M.l. 

Sa-ora,  elc. 

For  form  of  bond,  nee  \n.  71). 


84    (2).   ClAiM  or  Dawaois   bt  Claimant  n   IsmmiADn :   Sic- 
Tins  2ir.  (n). 

(To  he  added  lo  Form  «.),   ,.7i.„   rt,ma.,r«  rl,im«*.) 

Xm.l*.  !»..  ba.hllollhr  ,„,d  rourl.  for  or  In  rcpcct  „f  the  ,rkurr  of  ,he 
pininlif  and  baihf  hrokc  ml.,  and  entered  hi,  home  al  and 

,hV.J^  "^'.'"''^  "^  '»»*  <""««  '»«  »«iJ  flood,  and  ehatteU  mder 
the  satd  eweeutton  (or  judijment). 
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FORUS. 


,   ,„.  C..-  o,  ..«-  .'  --» 


(Courl   o.«l   ««»■«• 


in  Form  64-) 


0  ccftain  execution 
are  as  foUows:— 


Doled,  ttc. 


B»«!«tiim  0«ili'»r- 


''"  'nTB^i'"  "t  "''•' 


Court. 


tnaile)  •»  

.„,,ai»ed  """"SrS  ,„r  „  tbc  =»»«  mw  be)  -jer^  ^^^  ^^ 

may  be)  ■  


FORUS. 


in 


form).  '       '""'   "'°  I-""'    '■<<■•   (o«  in  till,  procedinf 


84   (7).   Whb«  both  Goods  i.^o  Iumao.:8  am  Claoib.,  a.no  th. 
Claim  to  Both  is  Established. 

Adjudged,  touching  the  claim  of  E  r         * 

proceed  here  ok  in  04  I'll  1    ./..J  <       i"  "  ceitam  goods,  eta. 

(srelfying  them).  „„  iLZopemoJ";       '  F         S';,"';  ?.°"  "n"°' 
soirf  eiecKio,,  „„„imt  thlTjL     ,  „  ■    '      '''•'"'•«"  mi,i„g  out  of  the 

of  this  court  do'zVcVir'i.:'.  T  ""Vc  ?:;!:7,%"'" "/  't"« 

agei,  und  the  aum  of  f  for  V„,i.   „;,j  ,i  ,   !  '  lor  dam- 

^Uou  creditor,    'do\„„  tt^^T^^  ^^^ ^"^i^,;^-^,- ■  '    't 


I  ! 


™^'¥A^^?o-^<Si's-s„— ^- 

riCIEMT  TO  .S.ITISFV   THE  DaMAOES. 

,    'I  i»  ailiudgrd  (procecil  here  ,i8  in  form  (H  111  1    „  .  i  <       , 

agatnst  E . , .  ,   o...      Ihr  hnllur  ^f  41,"  ,        /.....    t claimed 

he  hath  raid  into  court  tLTuf  0/ S  Ihai  "A"'  '"/""T'  "'  ""<'» 
'rf.,  e«o.  (or  money,,  etc.}  0^00  ,  the,  c.,l,li,f  ^"■''^■"•'1'  -•■>  chat- 
He  prnperl,,  of  E...  F  hut  , hi  J  <«l.>'"f.v,n|!  tlieni  or  it),  are 
'uMcJen,  ,„'  ,,„;■.,/„■„„  damaa",,^^,  :,":fr\  "f  ''^V^V 
dered  that  A..        B           lih„  „™  ,'  y'  ""*  "^T"''"".-  Or- 

f-...  F....-or^;-co.,iZrs:7  "''f'""'  ''; """ ',"  "r  ""■' 


(Conclude  as  in  form  04    (3).) 

paid  'So  co"rt ',"„'  X""ee;"Tf  ^,  "''"■"'"'  '",""■  '"^  ">•"«  "•- "J  i' 
established  an?  ie  monev  i^L',)  .^^IT"  '"'.""  ''!,"''"  '»  ""'  '°'>''«  <• 
Ordered  that  1  B  !lhr    '"•",™"'-'    '«  "rtJodBed   in.nffielent)  : 

*  for  coet   audthat  B '     '  O   "      T,.'";'!i'T'.,i°  T"  '*"  '"»  "' 

«••■.  F....  (lie  further  mm'oll: '*«  »«"'  ''"•W,  «io  pof  (J,  ,aid 

«t$  lorcoJl'^  l«'  idmagc.  and  aUo  the  ,um 

(Conclude  na  in  form  04  (4).  ante.) 


.  ! 


PATS   Money   into  Cofbt. 
Adjudged  touching  the  claim    etc    (ii«  in  r,n„™j-       . 
r.,,ee.  of  damage,  arising  „„,  oj  :nc:i!uZ:'^rCal°Z%Zti'el 


FOltMS. 


the  «»»'  "/  ^^       .,  the  /».(''«•'•  ■'""'     ' 

the  ■^fl''*/- ■;■.,/ 


J"'  ' 


•«    ''  CLAIM  TO  TBI  000.    ^^^^^,„„.„. 

_  He  sii"  "'./,„,„•  Hie  »"»•  "'  ' 

the  »""'  '*'''       ' 


,c„„H,*  ,..  i»  '-  <^  '^^-^ 


„     .„■    CLAIMS"'    AS"   IW': 
•"        CL.M  ™  ....■•  0--  ,■    E.TA.L.«..0. 

,  p         F «"■  "     .„  prM»iln8 

ra   I'll  ).  ""»•  ""'  ,     nf  the  mW  C-    ■.■  ";;  i,  entilM  <»  >■«■ 

(Conclude  .»  ™  "•™  ■"    "''■'  ,^„,,  .    "t;r;«» 

from  the  b"  !'"  ■."," 
i,  not  estnWi"!""!-' 


In  the 


fS^l.J 


FORMS. 

ftl.  Omm  or  Rzrmencc. 

I'Seetion   /fff] 

Division  Cour,  l„  „,.  c„„„,y  „f 

Bot.ccn  A.  B..  PImntlir. 
and 
C  D..  Diforidnnt. 
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of  any   t»o  of  them)  '"  ™"''  "^  -^  arbitrator,,  h^r,  i„,„l    or 

«;rl,lng     toady    to    bo    dollvorrd    to    the    r.S   ""''"    '.'""'■''    •»    •""<!»    "„ 

Hio    said  arbitrator  inav  bv  « rifln,,  ,„  i       .  ■'  "''  ""'''   '""her  dav  na 
ralarjo  tlio  time  for  mnkin,  hC  Z,l  ,'""  '"'"•'■  -"''""ed  hereon 

'."ay  1.0  entored  „,  the  Seiin", .""'"■''■  ","']  "'»'  ""■  «aldtwa"i 

Dated  thi,  l"""--!  ""•"  >""■'■<■  «po,,).  "" 


•T.  r..  Clerk. 


6.1.    ( 
/»  llir 


Bifi.ioa  r.„„-(  i,.  tJe  p,„„„„  „y 

fledfe™  .1.  n..  Vh,i„n§. 
and 
C.  n..  nrfndanl. 


i:  n..  nrind„„,, 

Vl-otirel^   ,,„   ,^„^      cm-vnt    ?'„"'"',  ''''""''"'1)    in    lU,   „clm„   „ 


lintnl  this 


day  of 


lid  Jnitpe  mnii  deem  !i„t. 
■t.D.  1!) 

fl^iunnturcft). 


rsee  yofe,  <„  ifrclicn,  „;(  e,  ,„,,, 
HV  hcrehy  appoint  « 
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B0E118. 


fl. 

ff. 
D. 


I  appo'"' 
'  lionr  of 
\  rpfpTPncP. 


,       „,  nert,  at  *» 


ArWtrator. 


To  (lolk  partie')- 


referred  to  me  by  the^J-Ml"  ^  Arbitrator, 

day  of 

Dated,  etc.  ■ 

JO.   AWARD. 


,S.„  >-„.e,  .»  «-«-»  ""'  "  ""■' 


f5i°tr  r«  «'■      .be  c<.ta7'5:i^  CtbrJr.-v  ti«.i. 


witness. 


(.Idd  ajtdotil  or  I' 


g„E    OF    rWSHAM.E    F.OF«tT. 

,s.o«o„  8.' .<«'•'""' ":'"'„, 

Divi.ioa  Coort  In  tbe  Court, 
In  tie  „    4     8  .  Plaintiff. 

Between   .<•   »  ■ 
and 
C.  p..  Defendant.  ^  ^^^^^^ 

*ir J.a >»  'ss.."".  •""  ■■'" 

In  the  <>«»  "'  * 


FORMS. 
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»e  bind  oursolvc,  om  ha„;%SorT^J,l,°">''''''^''  '°  "^  "■»<<•• 
•nd  .,err  of  „,,  bind.  hlm.c  f  hlThri™  1  "dminiKrator.,  and  each 
firmly  by  th«e  prtsents  '"•  "<•""""  nn<l  adminLtratori 


Sealed  Wirt  „„  „.p„|„  ,^„|,   ^___j  ^^^^^  ^^.^ 


day   of 


tb.  «o„d»  „„d  cbrlee,  c?  fhe  dcf'ndln;'"'"  ,'",  "'k'"'"""""  "'«<"« 
certain  iMrishohlo  property  to  w?tr."v ''■"''  ''""■  reque.ted  thai 
to  the  defendant,  ma;  be  JLd  'on  rr(f":',  "''"'"■'■"''  Woniln, 
under  and  by  virtne  of  the  -aid  warrl,  o  T.'t  .."'"'"'"'  °""'  ■"'" 
certain  perishable  property  to  wit  """"»'  "'  attachment  ior  ■  ,  ea. 
ant.  hath  been  aelzed  under  and  bv  virtne  of  '  *^''"'^'"'  •»  the  defend- 
isrucd  out  of  the  .aid  Court  (o?  h!  V  t  ."  """""'  "'  "ttachment, 
above-named  cause,  and  hath  be»  lulv  Z  '■  ",'  ""^  ''"'"-'  '"  thi 
sum   ot  ,11  „„H   I.  •     ■    "I'I'""««1  and  rahml  at  the 

■aW  C,,,,;,:  and  .„er  ''  the  "p°:i„V|/'r„,,''""'"  "'  »"  Cert  „°f'  tt 
to  e,pj„„  and  .ell  the  said  8^,3?^,    iteu'''''''''''"'^''i''   '»"    Cerk 

""^t^  rhe'''™n'dSon°^?',,^'^''"H  '"  «"•  ^^^^^^ 

Plaintiff,  his  her ":;™  ,  'rs'"  r  al^?;!'  "r"  Tr  "'^'-  "■"'  "  """  -« 
defendant,  hi,  exeentors.  „r  admin?«™  ™  ;,, ''"  ■••,""'•  '"  «"■  '"M 
Itooils  nn.l  ebr.ttels,  totether  with  all  e^i'  J''^  ""''"■  "'  the  „ld 
■ncurred  in  co„,e,ne„ee  o  the  ,ei°,  re™t,  Tf  If^'f-  '""  "'°5'  be 
ment  be  not  obtaine.l  bv  the  „l,,h,,iTn™^."  *■"'■  '"  ™'"'  !»''«- 

obligation  to  be  void  „r  else  S-rSn"  i^Slff 'rV^^d^'^^rtu™,"  '"'■ 


Sealed  and  delivered 
in  presence  of 


) 


^-  B.  ri.  8.1 

E.   F.    ft.  s,] 

"■  //.  ri.  s,i 

8  (S)    ante',''  """»/"""*««'"•.   Po™ 


Tl.  B„.„  ,„„  .s.™„,„  ,„„  CO.TS,  WHO.  P,,.t.r„,  Ocr  „.  o^^. 
ISee  .Vole,  („  Seclfon,  1,9.  m.  ante.  p.    319.  US.^ 


(Tith  ot  Co,,rt 


and  style  of  f:aus€.) 


«s  IlZ:^lj"Z^)  "'™  »«-"»-    '/■.occed  um„o,.a,  pari  of  Uni 

?:.r.s/r.';.k-rHsHlfH= 
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684  ,.  p„„„.  and  no  wli 

li  foil  forcf  and  vlrtnc  ,,„„  „,  ,  A.u- 


Signed,  sonW  »"''  ■"" 


dny  I 


lE.  P- 

A   B. 

\c.  D. 


[Scal.l 
lSe»l-l 
tSeal.l 


(AJJ  oji'l"''" 


n  ,11.  r>E«AN>>  ""*"'""' 

I   otiilc  of  cause.) 


DoteJ.  «'"■ 


„   MOTTON    TOR   0»»«   ""•    S'-^' 

',»e  CounJl-  "'        „,  ""        ,„,„„on  or  »»  ""7„,^  *"h« 

i,  He  «.ea»h"«  °"  " 


P0KH8. 
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dap  of 


To  He  Plamlif  and  to 

Stq.,  hia  Snlicitoi 


l.D.  I!) 
I'oKrl,  etc., 

^r/endant'a  Solicito, 


Tl  ('.).  Ami.-.HT  roil  SniniTv  run  (•„„«. 
Court  iiiiil  sljle  „/  cuB.r.) 
/.   /  om  rtr  .lefrndanl  hceia. 
1.   I  lie  plamli/f  I,  „  permaneni  rmidml  at 

««d  ..«!  «/  the  /.„„■„,„  0,  o„„„-"'  °'  ""  >""""<■«'■"  '•/  '»"  Co«..»„ 
Bwiiril.  etp. 

■1     ((■).    Ori.KR    ,-„b   SECrailV   FOR   fOSTS. 
C'OHJ/  «„,/   rnir^e.) 

mj.  ,»«(!  the,c«pon  he  al  nn  en,l  "  ""■  "'"'  "•'  '""'•"''■ 

.        And  i,  i.  ,„r,Jr  l     r'J     X ."  t;/,  ^  ""Y  '/■  '*','  ""•"■ 
in  the  eituae:  and  lenrr  h  hnrh     J 1     f.      '.  "I'l-hrtlim   he  e„,/, 

thi,  aclion\,ZrZ,h,Z''    Z  e  '  ,  '"''''■>«'■■'»•'«'  of  the  trial  o/ 
for  trial.  '  ""  "'  ""^  """'   ">"«   '»«  ■"'«»  -hall  eome  on 


72.   UNDE»T*KIX(i   Br   .Vext  FrIENO  OF    ISFANr 

Defendant's  Costs. 


•ludqe. 


)   RK   liKSPOXSIIlI.E   FOR 


Tn  tdp 


nivision  Court  in   tli..  Coiiiitj-  of 


nil  siiri,  ™s„  „f  ,„^h  ^,„^  „,  ,1^^  j^_^j^^  ^l^^ll    jl^f^^.^ 


I 


fj  n<: 


in  111 
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roBMS. 


derk  of  the  «>"«■  19      . 

Dated  thU  d«y  «' 


I  to  th< 


(Slfnea)  E.  F- 


WltnoM 


i 


DJoilion  t"""  iij 

°'  rcc,....-i  rr.r'*«°  »'"->""•"' 

*"    J.  Thai  "•«  ■'"''i„'',ke  Co.»"»  ".,„„„  ,„  ,uck  »««lw"- 
S«n.  te/«rc  n^J>  ""  i-    ' 

M»NET  PATH  ist"  '^""»''- 

;:;•:::;:: ;..« -^  *.-"-  -^'  -'  "■'* 

It  1.  P»ia  '"•  day  of  '  X.  "■■  „„,, 
DilteJ  the  Clerk- 
To  tho  .aW  arf"""""'- 

„,™.— ^-^*''"^'''™" 


l»1  et  ««•  "'"' 

.  lille  »f  Coiw'  ""'  ''" 
""""  ""  ,„  ..  ,ri.d  hy  a  !>■"■ 


Take  jo^  r.^^s::.n  i  J^  XS^^^C^t 

Th?  ^«'"'  v—--KOE.o.-^- 

o'clooi  a.m.  «•  »"        „  ,„r. 

,  .  ,,,    ,lrf.-»toat.  pvtaary   -I'M-. 

T»the»h«;^-ttt;^"-"^- 
„l,hec  or  other  party 


'••  (1).  NoTici  ntduiiiMo  Jo«r. 

SSccUon  1)1] 

(Court  and  Cauit.) 

Dalai,  tic. 
To  Ike  CUrk  of  l\,  atom  „,med  Court  "'""'    '"''  ''''""''"'I 


78.  a.™',  NoT.CE  l;„„,  THr  ACT  [„r  T-.^r.,  „,  Ca«.I 

[Beotion  79.] 

(lt,.crl   lllle  of  Court  „,.rf   ,„,<,  „/  „„„„  , 

trial  „l  ,he  .l.(l„„  ,hcr"f  ,„  wZmt  ,t  f   "^i  I?   ""   ""'   '»' 
In  the  County  of  „"         """  '"   ""'  t"""  I'""   M  Ca.tWorrl 

A.D.  IB       .  nt  Ihf  l,o„r  of  •"■'  ''"."'' 

o  clock  a.m. 

Dated  thb  d,y  of  ,  a.D.  11) 

Tour*,  etc.. 
_     ..        ^  R-  ROE,    CTerH. 

To  the  above-named   parties  and   their  ntent.,. 


*.vm 


7a  0..„..  H«„.„  „„  '^--^0.°'  '"  ^"'-'  — . 


In  the 


.  A.D.  n 

DivUion  Court,  In  the  County  of 

Between  A.  B.,  Plaintif. 
and 
O.  D.,  Defenilaiil. 


Dated  tills 


day  of 


(the  person  to  nhom  notice 
IS  sent) 


Clerk  (or  person  sending  notice) 
or  making  .-dmlssion.  or  slcnlni 
order.) 


k 


ess 


FOR*''' 


.<  ^"  "•  „„„,., ».*.....  ...--■  •"«•  '•':o:p™"> "'  """ 

a,„T«»  thr  '»«"■,„„  tl..n"f  '"  •  "'    ,„  In-  .1"'>'  ""  ,,   11,0   there- 
„  „  ,uffi.-i'"t  1'".'   Ill'  »"■<"""  '        ii,i«   t"  "•'""■'■ 

:»"■  »'":;:."".».*  ■•'  •"^sr.^*^<■>"^  ■•' i;!",,,!.  ...... 

.1..  *";••  "'".'"rr.-..  t"".'  "i"!.';,:.;.  ^>  -"r'X  v'^-^n 
to.»'J-!«;t'^;i'""«"-- ' 

^,    „    r..i.«>..l'l'     ■" 

Court"  Aci-  -  ,„, 

„,1)    A.11..AVIT    .-..»    •"^*      „*0MACT. 

*'^    '  .. (  rnUKC.) 


((.■«i 


,,  I  XIV"  «l  <^»""'  i„  He  (dUtrict 


,     4  B.   (the  .^"""""".jfl-r  ool^  """l  •»»■■,,  i«  J"";"  ""f, 

o'  -"k-  .!■  o  H..e  ...'-■"""'>  J' "" ""  <">.«  rr:  r-  '""""J 

owi  '.f  •»«  ny,.i,io„  Court. 
,hc  proper  Di.w.o" 


"n  (2)  CuiM  or  Lii». 


•n 


!■  cinim,.,!   If  [,„„„„)    „„  ,   L.Tj   r    1   '*''   ""»"    "I'l'l'    "■<■   Hen 
'!"•  kln.l,  „f  l„„  -ml   .lmJ.r    ...eh  „.  nln"  °'-«,""l>-"'  "/   (.Utt 

TA.  :,L„  e/,.-:^  '.rr  r„/7„";  ''■'  "■■•  -"^  ■-'■  '"" "' 

Dated  al  ...  '"'  '■ 

'*"  ling  „/  jj 

<*"5""'">-i:  o/ CTolmopiO. 

77  (3),  ArriDAviT  to  be  ArriCBn,  to  Claik. 

r;„:;-^  -  t'x;;;^„:^.js^i  '''-•' -'"":'  ""-' 


Sitom   t^forc   me  of 


dai/  of 


in   the  district     I 
A   Commiitioner, 


» 


7S.  C«T.r.cATE.,  or  Kn™,^,  ,.v  P,ocn,r»,:  n„„^. 


Wvl.ion  Cmm  In  the  County  of 


[Seal.] 

I.  A.  B..  elerk  of  the 
""  '"■"•'>y  certify  n,  fo|]„„., 

Thut  ill  the  i)r.i<!,.iliire  biiok  of  the  sni.T  ni,.i  i       r. 
"IK   .iilries    (,„„|    „„   „,|„.„,    „,".','        Divi.loii  Court  the  f„l|„„. 

nivisioi,  Court  wherein  one  CO  ^.  ,■  ,7  "',°  ""'"  '"  "*"  «»"1 
">'"■  which  ..id  entries  are  i„  the  .idJlrr  """  f  "'  "  ''*''- 
1»  to  ,„,:    (hern  copy  ontrie.  veriaHm  )  ^'  °"''   "^"''"  '""xw.nj.   thnt 

.Iny  o,""'  "'"'"■  "Id""!'!)""".""'  ""'  °'  ""  '"'■'  '^""«  thi. 

D.c— 44  '""■'  "/  •'"'i'  Difuion  Court. 


cLrk  of  «''•  •?    n.ll    Toroiil".     ^,     „„_    with 

-'.-^"ES  r':*:^i?C^.  t):^:?ci  b" 
XSV^---''   ._ ,...0. 


al,cn  «■«<"  "^''p    ,(1       . 


.  ,„U\  roiirt  lW« 


rlerli. 


ia-n\  of  P'""' 


ISrrtion    I"!  _^|,^^ 


„1  N.i "'  *"' 


Aw**"*- 


.T.  v.. 

ClprV. 


Sworn,  etc. 


roiiM, 

M-  Pil  Lmt  or  JUKOM. 


ISwUm  /p  (J)  I 


dummonvil  to  ati.n,!  „t  „  ,i,,|.,, 
'■"unlT   III  .1  "impi* 


IM11.1..11  (■„„«  ..r  III. 

*  "    I"       .   ond  JiKlr'a 


"(  the  „„,„„„,  p,|j  I,       1^  ■      ■«  t  IB  ab,„r  I,  „  ,„,„  «„„„,„, 

'I'r.  ';Lt "'"'"  "i;;r"''"' "  1  w.:*'ri" "'.""  ^•— 

Jttiltie, 

^^    ^  k™»-  Air.  MM  Br  THMr  P,r,E,T.. 

"-»lcn..  for  w,,l.l,  p»,n,o„rwH,  „°:;TS  "w"r;,,.»t'"'"'"'™-"  "•• 

.  ,  Win)  oiirscIvpR.  our  ' 

Ih-   ™,,   „f   7,„„„   .T„l,„,„„    "      p™,     ^,*'"'  '^^°'""''  "'   "'•'""■   "I 

-. ....... ,..,.,»,,  ^-m::,,-  .?r".,^™-,S"'3e^'„;";:!-.'; 


fwi? 


FOBHS. 
bailiff  to  lonvc  the  .a.cl  „ecotion 

Signed,  -enlod  and  dolivorod         1  A-  j,; 
in  the  pretence  ol  j  ^   g 


''■i? 


83    COKIEBBIOK    or   DEBT,    ATT.^ 

,     „,  Diviaion  Court  in  the  Count,  o« 

In  tne 

4.  B.,  PlaintUf, 
Between  and 

C  D.,  Defendant.  ^^ 

the  Court. 

Dated  the  J"?  »J„  t.!,;,)'. 

'^'"'^  '(AW  airila«.   of   ..«»««»•) 

BAILIFF'S   FORMS. 

W    APPBA,BE.'B  OATH  .»  ATTACHMENT  CABEB. 

Vou.and:aeh..u,^aU^-^SJ^;«:fVK 


^    a>.  MEKO.A.OVM  TO  -E  E.OO.BE"^-  I^VEN^T, 
On  if^e 


^""^^--.-^S^i^^- 


0»  Ike  »"-  -;„,  j,.,„  „™r«  '»  «,j7;Vo;e  i»«»tor». 

Witness  our  honas  t">"  ^   p 
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85  (1).  l!.»E»TOEr  OF  Goods  Takei,  i.v  ATTiOEM«»T. 


"y  (hero  «,le  Jh.  article  ieted)      '    '      "•  "'"'""  •'■''■■■  """  "  '" 


Dated,  etc. 


V.  W. 


Bailiff. 


86.  Notice  op  Sale. 
tlie  (ooda  nnd  ehatteiii  of  '  .""!?        ?"  directed,  aiainst 

„„     *"  "'"*„,P">P"ty  will  bo  .old  b,  p„bIio  „:,^„Tnt 
o'clock  In  tb'e  noon  ■  l"      .  at  the  bour  of 


day  of 


V.  W,. 
Bailiff, 


Retchns  to  Execotions,  etc 

..J.ja.0  n.„ae„  to  ,»  „v,ed,  o?a°/,  pan  .beteof  -j'S^L'^. 
Dated  day  „,  j^  V.  W.. 

tb.  ^tr^VtiSa'/tbe'detd"  ^'r"","'    '   -'•™    "•"''«" 

within  mentioned,  SThave  pa?d  th?°  .1'  ,1°:. '""'??'',>    ""   »°"W 

mmmanded.  "^         ^  '"■""  '»  ""'  «"ii  clerk  aa  within 

£"ted  day  of  19  "'■  ^- 


90.  WlIE„  Re„  p^„  3^  Bi,[,„,,. 
(Seclicn  ^6,  and  SIS  (6).) 

chatSj  '„i"th"e  pUS:i.";*'"d:Sr,'  ,'  -"nrf  b'  '-,  ^'"^'  """ 
I  have  paid  to  O    R     Tonji«-j    .      . V   *  P*"^*  whereof,  S 

onarter'?  rent   Tn   reip eo"    "P^  „°' S  "'■'"""' Z""  defendant)  for  „„. 
therpart,  »  I  have  ret.S       ,"'"'°    '"''    °"'*':    and  a  far- 

»  :  ?  have  p;,;  'o'5,;1.'id"1,e"i'.Tw°,^b?n"rnrandS'  ""^"•' 

Dated  da.  Of  ,n       .  ^W..^^ 


3.! 

i 

S   2-e 

1   '-= 

11 

BS  - 

ia 

°     -g 

a-^ 

s* 

S3 

°i 

■;s^ 

i! 

°ll 

t-a 

2 

■s's 

■Sis 

1?* 

Sj- 

i?l 

■I!1 

!1't 

^1= 

69fi 


Division 
plaintlir,  <uii 


rOBJCS. 
«a.  AmuiTO  to*  PUHtBinoR. 

In  the  iupierae  Court  of  Ontario. 
•  ■  ■  •  i' . . . ,  aei^ndant, 

oltached.  mortni  "A."    '  '"'"""'"  <""'  V»rt,c«lar,  0/  dtmimd  thereto 

'»'n<iZdti:Vi!i^tit:v'''  "z "! "!'  ■"'f'"'""'"  '■" "» •"••' 

<;<-»  0/  tU  .aid  DivLonCour    .„    XU"^^"'  -^i''";',  '"  '*"'  "•"•■"'■ 
claimed  to  i„,til„  the  said  altcVed  ZZa.WuJZ    ""•'"<'"""'  "  ' 

Md  that  the  same  was  mv  else   soi,   ,,Z'<    'f'"'^  >"  ""  '<■«  close. 
f»ot  or  fact,  were  rel.od  "„"  ^Z%  the  Zit   ,'' ■""'  """"■™'-  ""^ 

*o.ion,  or  ..h«  ,w  d.f™d„„r:,;e\;?i'^orrMr;'ro"oT"''''^'"''"- 

•      ■■      -'  ■         •  *"  "•"        concession  of  the  Township 


of 


in  the  Counti/  of 

co'nl]tlTh^„Tm:\Mj'Zd''t:  '".t  "•'*  """••"'  '"'P'"  "<" 

bona  Me  ehimed.  thrZortec^Zof'thJ  "??'!"""""   '"'"<>   »"- 
conveyance  (or  m,  fl„.  ™,o  n,/,  hfl   ,1  '  "fj"^  '"<•''  »»  «•>«'«'  0/  . 

"O'CT  way  a,  tl,n  *fo„,l„„e  Maim.  ,i«„  ,0  the  k/^d)  '"^  '"  "■=" 

.■.•w^^l'tt 'oi' t;;  tr:,',?"  "t'  "'  '*" ""'' '«»"  •"  •""•- 

««  p/omfiff  i„  ,„,■,,  n,S     ,',  «'"'<>:■«»""'.  "».'  thai  the  said 

hit  trhieh  I  ,„,,  i,  „„,  „,,  ^„,l"-  ""•'  ""  "•"'  close  hclonas  to  li„. 

proceed    to    hel   aJdeleZin"  'the    SI  '""'  ""'J"  "''•"'"'■'■  "'^ 
against  me  for  J  daZZe^  l^LT       T°'    '"<'   ""''   /'"'w™! 

-ay  be),  o,.  the  said       *'"";""■''"'«'"■'■  '"'h  costs   (or  „,  ,l,e  ™,o 
*««   (or  forthwith,  or  other  Jl^!  „.  „„  '  „t"„"    1.?""""°  '" 

io.  r*„,  „«.„„„„  »„,  ,„  .„.  „„,,  .^^_^^^  __^^,^^^  ^^  ^^ 

oipom,  e(c, 
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rouii^i 


t'liereiii  referred  ». 


Dated  *fc« 


duif  0/ 


,  A.  D.  J9    •       ^  y,. 

Solicitor  for  the  laid 


.  J      „l  Iks  Mid  di«i»i»»  »<>"'■'• 
To  He  (Udiie  ■>'  '»"  '"  _ 

'^,  .  B....  orC...  B-- 

^ol^e»'>"««-•"'""""^■■■■     .^  -v 

,i„d  en  .eM,  »/  <*•  "^  ^-   '  ^_^^^,^^  ^  ,„„..,,  .or„., 

Kor  /or«  «/  -rder  of  n.»»<i«« 
No.  Ji«'.  

B3(l),0«.«'0»f*''"'™'"'- 

■     .1.  We«t  PrccedilW  '»•''"' 
,Co„r..»dOa...  «..-"«»«•  ^         „„,.,„„ 

.      -li/.ation  of  '*"  «l'0M-»a'»«'  l-    ■  j      \  k„,  entered 
,.  Upon  "«/r,''''°'*'^i„,'  that  tk.  r''  *••■•         i)i.^"on  Co..r«. 

j,  the  Coim<«  "f.        .    '^y  action  Hi/  reajon  l»o< 
liMIrd  from  f«ri"i'   • 


TOH1C8. 
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M.  A„,DAV,T  o„  MoT,o,  ro.  Ma»„amu,. 
(Proced  „  in  Porn,  92,  .o  «,,  .„d  „,  p„„„„^,  3.) 

»6;eclcd  ,„  ,»e  i„H,dic,ion  oflhc,'1J,f         ■''/"•.'an*  J„  Ji,  „.„„, 

-  ■•  .^/Xi-^^,^.;;-r£,«;a-,«;i'; 


Sworn,  etc. 

Thh  titldarit  i,  filed 


""  '"half  nf  ne  ,„!g  ^ 


85.  NoTicF  OT  Motion  «>,  MAm«c,. 
I  See  Form  9S.] 


Dmjion  fotirl.  m  |«, 
<»   plairttilf,   and  ,■, 


.  (nai« 


M  IA«  /?;,»  Court  of  Jtulire. 

aj£^-"-':t^<^the 

oath  oid  ,,„.._•  "  ""  """  "'  ■  '"  the  Count,,  of 

I    n-"  ""f-  "'"""■•""'e^  plalntit. 
'.'    .  ond  the  vortieuUr,  of  „,„  claim  hL"  ^°'  "' 

'I'l'"' the  Mm  of  the  mid  co,,rt  o^H  y  ■      ,.    '''""''  •  "     . 


% 


!  ■! 
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rOBUB. 


A  CommlMioner,  etc. 


OT  NOTICE  OF  MOTION  rw  Cn.T.o.ABi. 
TSee  Form  9S-1 


08.  OHBHl  «>   ' 

/„  tie  S.pr»'»e  C"""  °'  ''"'°''°- 
The  Hon.  Mr.  Jwli*' 

in  Chambtrt 

,„  .»e  ma.<er  0/  a  plain.  In  <». 
C„«n(vo/  ,»).ere.na.... 

ij  delwidant. 


\ 


Ike  <I"V  0/  •  "    ■ 

DiciMon  Oonrl,  in  tke 
.  i,  ploinliir,  onJ  C...  0-- 


ei""'"— ■•  .  and  upon 

,.  ppon  .«..   0PP«-«°»  "'  if  ;„'r»"c"«°r«!ea  COP.  »' '.f .  ""^'c 

until  /urther  order  o/  .lii«  co«r. 


'OEMS. 
».  BnOIR  ,Y  J„„,  „  CitTIOMU,. 

'"  He  «.„»„„  Court  of  Ontario. 


6»U 


^Ae  angicer  of  me   A  o 

the  Count,  of  '      'll'  ,•■.■•  •'"'too  "/  He  County  Conn  „( 

--.'°  '*'•  -^" '--"-- tru-r  s.n„„i 

rn..  #..     .  "^■■■-  ^■■■-   f^S-1 

-clicdule  .111  b..  „„„„,j  ^  .,^^  ™r.I„rari:-) 

80BEDULX. 

«.^'-''^  ">  ■••  '»•  "<"".  .»  He  ™„„..  „,,„  „,  „„,„^„^,  ^^^^^^ 
.'».'«  ./  tke  Co„„,„  c„.;;  V,  "e'co.,,,,  „/ 


rinTT  IN  ix  ADjommo  Division. 


/,A....  fl „f 

t^eotnttn,  agent  for  A.., 


(See  Section  73.) 
DMnon  Court  in  the  Count,  of 


,  Teoman,  (or  I.  E F  „. 

■■■■of.  etc..)  „„l,e  „„,i  nnj'Vo'i,:— 


Yeo.L'";rVre''Z:  IT  "'  "'"'°». "'?'""'  O....u....of 
oll\  J!*'"''    ""'■'    He   Mid  A    "'""l"'-  •'"  ;*«  Po""'*  «/ 

°'°";"^-  •  •  •  " 'I  r™™!.-..-,-  *°"  «  -««  "'  ™"«" 

,      I.  That  r  (or  lAe  mH  4  B         >        ., 

••»».  i«  the  Counlv  of  •■■■■•■»•■.)  rMrfr  ,„  ,J„  p_ 

«...^,?.:Lit,''t;»";;:;:x:T?'''^ '" '"" «"  ™"  -^ 

In  Ho  Count,  of  ,,  „j„„7"'-'  "J;^"  "•  He  oi„i,i„n 

.' J-ir ;?;  i^:z  (rif ; j:;;,^„„  •;?■■■;'  -«-..  <« ,», 


TOO 


FOKUS. 


""  FoUUOKtt  OCT   or  BWTI.B 

1„1.  NOT.O.  or  »«"o».  '»»j^»X;.. 


(S.,«  0/  Oo«r<  «»i  «"«•' 


i„  (f....  a "' 


Take   notice   d"' 


0/ 


_  ■„  Di«i»"»  Oo«rt  •» 

th«  platnfi'r  "  eta*"*- 
tAerein. 


DoleJ,  •<•• 


Sii;tKil, 
A....  B 


PllltHW. 


»„M«T  LOW  N«OTT^«-'  I-"™"^- 

10.  Bo»»  or  I..D»N.«  A»««T  IX.. 

[See  NolM  <o  S«>tio»  8»1 


Dated  t\i» 


dav  »/ 


iiaiea  •"-  Division  Cow*, 

A«l  «»erea.  «»  »»•*  ""'  C'  j,„  „,  .' t  »o"l«  "'  «" 


roitiis. 


roi 


»«  or  I*,*  M„,  Jear  or  ,„o,r  /or  ^  I     ''""''"  "^  "pme,  ,r»ic» 

,r.::r-i '.!!»?  r- .-» "  J°;,.7  ^51  znor/.-'L-^i,;"'" « 

•■»  lull  for^,  „'.j  ';"„'*"  ""W"- 


«raff.) 


*n  Mo  presenoo  of 


The 


0/ 


J»    . 


103.  Ob,,,  „,  R„„„  „  g,^^^^ 
(S««  ».(o  7,  and  «„(„  „,  ^  „j  j 
(Court  and  Oaun,) 
Hli  HoDor  Jadte  , 

in  Ohunlwn.  / 

'.  Ppoii  application  of  the  nlalnllr  —j 

. Judfe. 

103    (1).   AmD,V.T  K,B  BE.VEWAt  or  SD1.MON8 

r««  .Vo,e.  „  P,,.  ,,,,.  „„,  ^.,^  ,  ^^^  ^__^  ^^  ___  ^^  ^^^^^^^^^ 
"  «»•  O.««o„  c„.rt  ,•„  „,  Co.„,„  of 

(Stifle  of  Cause.) 

,      ''     .  0/  the  „f 

(oM«po(.on),  moj-e  „„,j  „„^  ,°^.  '»  ««  Coim(„  „/ 

0-.,  LJ  °;ilSfStetf:/',Zt«''T'  •'  '*"  ""•'•"<>'  """" 
'•  4  5::  -r-S  S;^?  "  ''^t„  Of  .hieh 


10« 


HIBHS. 


"tOi  M 

IM.  ArriuAviT  ro.  Owra  rom  Dowi 

(Cowl  an*  Cm"-) 

,  ,  |»  Ike  Ooii«l|i  »» 

„„Je  oo(»  ""J  •"*■  ,^,,   p„,,    (or  <»• 

■"■  °  .  th, .  call,  ani  o.Hcr  »"«P''  "^  *:;'•  %   .•»- 

claim,  !.»<  I;?'"'  "?'  'X  °oM  «■»"»»'  *''\''°'"1. ,t  "of  *J<-   """"'•  "' 
whlcb  he  went,  and  when). 

(Dull""  "■  f'»"''T'  1  I,   i  .;.  941.  ■*"»■''  '"'  '"""""' 

(Fi«lifr'  V-  Oo»(l«-»-  2  "■  * 

atfldavil) 


roBua. 
IW  (1).  Oum  TO,  gow.n;„o,«,  gn„„ 


iU3 


(Po.rl  sad  ea«M.) 


»/ 


'n    the   CnitHtv 


Opoo  rndino  a.  ,0U,„„  „, 
<».         ,t  '""*<^''  ordrrtrf  (Jo,  ,       ','?  '"'  "■""«  manner. 


B(i(rrf  /»i. 


rflTJ/    u/ 


.   /9     . 


Jlidg^. 


30S.  AppiicATlost  r»  Nr,v  T„.„.. 
f Section   /f«.] 


'•>. 


104 


fOMW. 


OS   Powx   "w""'"' 
loe.  N«.c.  TO  »  8-™  -SS/^J-r  MX«..»  TO   -  . 

IKO    *    »•«»"     *^„    Of    TBI    FIBM. 

ao  c...   B "'•  ""■  .„  ,„„d  «it»  i»« 


Dated  tke 


day   o/ 


,  A.D.  10 


PlnlnUtf- 


(0  «cciio»  '■>'  <"'•    ' 

Dotcii,    cic-  Vo»r«.  «"^"      „ 

«.,..o,.o....--<.r*e^'»--- 


70S 


rot  Namu  or  Muuu 


OatcJ,   etc. 

Ywtrt,   9tc. 

r.  I/,.  T. .     y  ''°"°"°'  '"  """  '"  "'  '■'■'""*.'»Vb. . . .  r. . . . 
Th.  p..l„.ir.«nd.or  ,„r  .^„,.  „,  ,„.  „.„  „.,  ^, 

"*•  """""  "•  °-"  «"•—  -V«"  or  M™™  „,  p„, 
[Awl'on  M.] 
(Cowl  mi  Co,,,.) 
t'ormol  parta  aa  uiiual. 

•n,y  b.!*"  '  ■"  '*•  ""■■"•■»  »-«■»  (or  ,»,  i.,,„,„„,,  „,  ..  .^,  ^ 
Strom,  efo, 

ISection  93    (5).]  i 

"■'"'  ■"  PW  »»■<  8W6  0/  Co»,e.) 

no.— 43 
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roll  SIS. 


partners  in  («»  /irm  »;  ^  ■  •  ■  ■ 

,A„,  „,.er  ..rm,  m»,  h>  >■"«  •«^-> 
DatcS,  etc. 


Judge. 


„0  (1).  D«.A»*™»  .K  A»»«.  TB»rro. 

[SeoWon  93    (5)-l 

(ri.le  0/  Oo«r.  .»J  S.vle  o/   0«..e.) 

Solicitor  t„fp\ai.ti.i'V.V   W«.<i<.».). 
''°  ''iMi.«orfor''ih;-dcfend.nt    (or   plainti^- 

111.   FOBKS  OF   JUDOMINl      g^^,,^   94 

a  OOPV  0/  .«.»■"»»»  '•«^;'  ^„.  oJmiKcd  in  ««  "o.to.^  «    '^^  ,„jj 

T/ir.  f.oi-.Ho1-.e  <i    o,-  .-,-',-:  "fifr.-."."*   .0'  -  '-  -" 
Armj.JorJ         •  »»''  » 
may  l*J  ■ 


EXECOTIOS  iOAIMBT  »  FiBM. 

(Co«rt  mill  Oome.) 


No. 


ISral.l 


,  4.D.  I.'< 


, ,  „c  p..M.'»  ^"'v  .-o««*  *"°'t io.:^i!i^>*°''«'^''i 

'•'         „,ai».t  tke  "■i'i  "•■"  °'  „.  ,riH  a  oopi,  -f  "■«  •»«"»°;' 


Vounln  (not  exempt  from  oieratloni",i  r"--  * '"  "•'  "Id 

„  ""---^or  ««„„,„,  „,„„„,,,.        ^^^^^^       ^^ 

''"   ^  Clerk. 

Interest    

Suhaeqvent  cnais  .  ..\\ 

Thi$   execution    .....,.."" 

Total  the  sum  of  y'  ' — 

'ipon  this  precept. 

— c,™_.  ^_  ,_  ,_„^  _^_  ^_ 

[Section   94    ,i),j 
"  ""  DivUion  Court  i„  the  Count,,  of 

(Stvle  0/  Cause.) 

forefwoti.  or  ae  s„„„  thereafter  \,,„..        ',.        '  "'  »>'»'-t  in  the 

order  that  Ike  plainti/Z at  ,ihert  ,„'f '''""''  ""  »«  »""d.  torul 
l^--.    a,  being  a  m!Lher"  I  tZlh'J''  '/"''"''  -min.t  J . . 
<-POniheM„neu,in  thi.  ae'Ul.HZr""'  "X'of--   *  C"- 

Hated,   tie. 
'''"""  ahove-named  .1 .  . . ,   S-...  ^"iiitiff. 


112  (1).  Arr„,..v,T  for  the  Above  Appucath.^. 
(Oourf  oiij  forue). 

""'■'•""»''°")   -aJlalh  and  ,„^!  "'  ""•  f"»'"l'  «/ 

'•  M"'  /  am   the  „hore.„,„c^  p,„i,„i,  ,„,„■„. 
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70BM8. 


2.  On  the                 Oay  of                   ,  A.D.   19     ,  judifment  vaa  re- 
covered by  me  againat  the  above-named  firm  of  E f  Co.,  for  S 

and  S  eotU. 

d.  Ao  part  of  the  taid  Mumit  ha-i  been  paid  or  satisfied,  and  the 
said  judgment  remaini  m  full  force  (or  as  the  case  may  be). 

-i.  That  I  am  informed  and  believe  that  J....  K.. . .  of  the 
of  in  the  County  of  was  at  the  time  of  the  accruing 

of  the  debt  the  subject  of  this  action,  liable  as  a  partner  in  the  said  firm 
of  E....  d  Co.   (atate  tlie  grounds  of  beiit-f). 

5.  /  am  entitled  to  have  execution  of   the  said  judgment,  and  to 

issue  execution  againat  the  said  J K thereon  for  the  amount 

thereof  (or  as  the  case  may  be),  as  I  am  advised  and  verily  believe. 

iSirorn,  etc. 


Hia  Honour  Judge. 


112   (2).  Obdu  Thebeon. 
The  day  of 


(Court  and  Cause.) 


1.  Upon  the  application  of  the  plaintiff  and  upon  reading  the  affi- 
davit of  filed,  and  the  proceedings  in  this  action;  and  upon 

hearing  what  was  alleged  by  or  on  behalft  of  the  plaintiff  and  J 

JC of  the  of  ii  the  County  of 

2.  /*  is  ordered  that  the  plaintiff  be  u(  liberty  to  issue  executicn 
on  the  judgment  herein  for  the  amount  due  thereon,  against  the  satd 

J E. it  appearing  that  the  said  J K icas  at  the  time 

of  the  accruing  of  the  debt,  the  subject  of  this  action,  liable  as  a 
member  of  the  above-named  firm  of  E.  <C  Co. 

(Or   that  the  plaintiff  and   the  said  J..,,    K do   proceed  to 

the  trial  of  an  iatue  at  the  next  sittings  of  this  court  on  the  day  of 
,  A.D.  19     ,  at  the  court  house  in   the  Totrn  of  ,  m 

the  County  of  ,  m  vhich  the  said  plaintiff  shall  be  plain- 

tiff and  the  said  J....  K....  shall  be  defendant,  and  that  the  question 
to  be  tried  shall  he  whether  the  said  J....  K....  vras  at  the  time 
of  the  accruing  of  the  debt  subject  of  this  action,  liable  as  a  partner  *n 
the  said  firm  of  E.  <£  Co.). 

5.   (insert   order  as  to    costs). 

Judge. 


113.  Notice  to  be  Sebved  with  Sumkons. 
[ Section  90.) 
(Court  and  Cause.) 
To  C D of,  I'tr. 

You  are  hereby  notified  that  you  are  served  tctlfc  the  accompanying 
summons  in  this  action,  as  the  person  carrying  en  the  business  of  the 
defenlant  firm  of  E....  d  Co..  and  as  the  permn  having  the  control 
and  nanagement  of  the  said  business. 

naM.  rto.  PUlntllf. 


FORMS.  ~Q(j 

114.  Consent  of  Added  I'laintiff. 

[Section  97.] 
(Court  and  Caute.) 

plJ,iSinlK",cu\;n!'"""'  '""'""   "   ""  """'   "■■'"    "''''"'    »»   • 

Dated,  etc. 

Wltnew.  "■■  ■■  "••    . 

I.-...   if.... 


115.  AFFIDAVIT  or  EXECUTIO.V  or  Consent  of  Added  Fi.AiNiirr. 

[Section  57.] 

{Court  nnd  €auxe.) 

1.  1  Mt  I  am  well  aciinainUd  with  L  if  „i„„ 

?.  /  am  (Ae  ,-.«6«.H«n3  Wfnew  *o  (ftp  ,„irf  ^^fi-o,*. 

lie.  JmK;MENT  AOA,N,r  Majh™  Wohan:   See  Notes  to  Sechons 
"",  ion,  100. 

/(  is  adjud>jed  ihm  the  plainUfr  recover  S  «„a  9 

•Varalepropertua,  hereinafter  mentioned  and  „o°  ofVerU" 


Seal. 


lis    (1).   ExiiCTJTION   AOAINST  MaHETId  WoICAN. 

rSee  yoies  to  flections  9S,  100.  190.] 
4.O.  19    . 

(Title  of  Conn  and  Stale  of  Came.) 


Whereas  *)»  tAe  dan  of  j  n    .a        ..>       .  .      - 

*.;.  reeo.;red  .■„  .He  .aid  eoJ.Volden  in  onk  tf  ,i^  iiT^ttJ^- 


w 


I0BM8. 


(„  other  to™,  ot  »fcntim..) 
(Conclude  o.  In  »">" 


gpec.«l  Si"»mon,r  "-J 
^or   debt, 


•„.d  I  '"'  "■"■ 

D..ed  .M  •""  "' 


BOB. 

Clerk. 


,Co.rt  «-•*  <'.«•'■■>  _^.,  ^_^^ 

/or   debt    "n*  ' 


Doled,  I*. 


Judge. 


„  .-,  „rd.rrd  -c.  ».^  P  »-' »  t,".,,,,    en.po.er.d   '"/,;",„:„„, 


Dnl«il  '** 


dov  "' 


,  " 


Judge. 


FORMS, 


120.  Not.™  o,  Mot,„.,  „,  s,„„,  j„,^^^ 
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"'"'""'  onrf  Cause.) 


<  ourl  /;„„„,  ,■„  „^  '"'W«  »/  '«"  ™«r/,  „(  u,  chnmher,,  in  u. 


lialei  Ihi, 


FoMr.1, 


A.D.  19 


etc.. 


,,         *; PlniiitilT:    or. 

The  nbove-iiimfd  defe.Jant  herein. 

'"' ''°"°  ■"  "«""" '"  ^^'-^^  -"--™. .  ^„„  „„„,  ^„„  „ 

'20   (1).  Jfi«„kxt  TOnn  Section  iqo. 

'»r   ;„„,„„7|,   ,^„„^  ,'rrft(,?        ,"      ■   "  '■"  »'''"''5<-«l.   tut 

for  cottt.  '°'    "*'"'   <i»il  tnt€)e.tt  and  $ 


I>atCfl,  at,\ 


Ckrk. 


121     OBDEB     Ton     THE     Pvi...k- 

(foKi/  fl„d  Cause.) 

Upon  hcafintj  » 

»«/">m   the  ,j       ^,    """'  "'""•  '^"^{"f,  the  affidavit  of 


718 


FOHM8. 


/or  co»J.»(  -O..CB)  alte«dl,cl»,e  l»«  )«J»«  «/         ^^  ,j^  j„,  „/ 

•n  lAe  Couri  Uouie.  in  the  "/  in,-«ooii   or  at  aueh  time 

,  i„.(.,.l,  at  l.«  »/, "''//°''' ;j  'u''ZZZ  «pon   oaf*.  "»J 

Hero  «nJ  l»e»  projuoo  «»»  """'f    °'  ,„„   (j,   „/  ,he  DWiio«  Co.rl. 


Dated  tUta 


iaj/  of 


,  A.D.  19 


Judge. 


.j=-:;'r..~'tf2.rt=."' •"'-'■"" 


121  (1).  Obdm  for  LCAVK  to  i»r.»^" 
[tJcclton   iOO-l 
(Oourl  "'"I  Oou«) 
Pport  fceortHfl 


„„d  „p»»  reoJI"!!  »"«  "<'''«''»  "'  „  ,; 

,„or»    the  .''""  ,"'     .,  „,  lii'erlv  (1  il'l'"'  <"•  °''"°"  '""°"' 


Dalcti  tftis 


(Jfll/  "/ 


,  A.D.  t9 


Judse 


(Seciioft    IW.l 


{Court  and  Cause.) 


rpo»Ho«ri»,  «»''»''°"  Td'"  '*"-/"'"  °' 


>o  lo  „(  liirrd,  (0  Mmdnu 


in.  order  the  .um  nl  ».  .  ,       *!,„7„  f,  ,H,  om,...  a»J  «  <• 
,rJn-«rf  <l.nl  i/  '*«'  »»":  "'l""',."".'',",  ,„,I„mrn(  for  (kal  »-"•  -»>«?  _"|« 


;°i!ri^^^oo:.^VnVoprnoo,. 


Do*ed  ihit 


dny  of 


.  A.D.  19 


Judfft. 


roRus. 
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121  (3).  Oma  n»  luutuurc  Jcdokmt  ro.  p^..  „,  ,. 
(Co«r<  iiiiij  t,'o««.) 

tereii,  tmpmrered    l„  ,.,„.    «„;,    .  V,   ™""-    ™'i"'.    ""'    Ihe  clerk   l, 
«."."..,»»   .Men,l:,tr   /        ZTT,' tK     '"'"   ''   '»'   "'"'««» 

proceed  ,ri<»l»to««™a^;.;,'tt;7S'     ",'*'■  "'"''«'■"'"   ''"'«   " 


omouiit  olalmed. 

"  I>  iMrihtr  ordered  (Jn(   ,», 


Boled  this 


iin)l  af 


"It  of  Mia  applicalinn  he.  e(e. 


121  W.  Oma  roB  Leave  to  De,e.,o  o:«  I-AniMr  ..,„  r- 

Swrms  100  (5,"  ""°  '^°™'  """M 

(Court  ond  Came.) 

l^pon  htarinij  j 

•«'o.»l»e  d„,o/        "'"' 7™  "«■""."»«  «ffdo,^(  0/ 

«»«(   i7   tte   de/endoni   p„,   ,„,„'  tourlLui.'  '  "  '«  »"''»■«» 

i«<.  0/  ,*,.  order  (».  ;j  j;'J  '"'"'^'  ""*'"  ,  ,._^  -Ion  /rom  (». 
•clion.  tut  ,/  «„,  ,,^  J       7  '  •  ««  »«  ot  liSerlv  <o  de/end  M<> 

»o».o»«  lo  Se  reeotered  In  Ihi,  aoll^n  '^°"'"^'  ''<*'  w  "wne,,  damdnd 
.W™  or  d«„„d  e„dor«d  „"  troZkeTZ'  '.a  ""  "?•;"■'•"''■'■•  "' 
eo»(,  0/  ft,-,  appticalml,  he  '   ""''   '*"*  '»  '<">"  «'«»<  <». 


Ooted  (fte 


fifty  of 


A.D.  IS 


JudiO; 


121  (6).  Am..v,r  ro  ,„  ^™  J™«.t  .»„  ..  a..„w.„  „  „„,,„ 
":«  THE  MBBIT8:  Section  fig  (?).  ""-.^i' 

(Court  and  Oauw.) 

' .« «e  ,o,ie<.o/  („r";r™.KU'ri.ri;  r  r^^i' 


1' 


FOBMB. 
*^^  ,      j.^ri»  eMpretted,  that 

«-.'i-.s'=~  syf Sr.t  rri,  •- 

.on   why   raoh  notice   wo.  ^^^j^ 

ii.*   ic/^cc   co»"...  .;  '«iJ„„,   „  that    lie  i"-"^  ^'Z,,^,. 
,hm  I.  .o.»«l.in,  to  bt  t  ^___,^  ^^,i,  i.  «»<  '^  '••jj,  ;„i„, 

Sicom,  e'o.  

'  ■  ,ri«e  o,  Oo.r,  ...  «'V..  «/  "—' 

TuMrs.  eic. 


YuMrs.  eic. 

C. 


..  D 

Defendant. 


DoleJ.  elc- 
To  l*e  o'"'-  

,™,    ,1).   A„».S«™  <"  Ct.A.K  OB   PA.T 

i-r  r;^.rsr.  «-« "tr^r »;'..'. «-  »'"'"-^  " 


Doted  |W» 
Sijned  i«  Ike  »■••«»"  °'    [ 


dan  'I 


m 


run  lis. 

Dated,  vie. 
To  Ike  elerk  of  Ihl,  court, 

(Slfiiwl  br  tlie  mnln.) 

124.  Clerk's  Notilt  nv  n. ..         », 

noTKE  or  Pi„  „,  T^^„El,:  nectio^  ni. 

[See  Form  iVo.  i7S    (y).j 


128.  PiiA  „,  tmdhi:  Sictio.v  in. 
''"'"•  Title  offer,  a,.,  Style  01  C„.,e.> 

"rtain,  nnmint  that  .       or  wnif  j!,,  ., ,  ""   """   "•>•>'>'-  <"i   «  dai 
»..  made).  V  ,„„,„,,.   °„r„;;.t'  ,°"'";"- '»  "  ""  »''<'•'>  "•.  tVa^J 

«id  ™„  f.,0  ^„„  „„„^  ,„  ^1;_^;^  .0  the  pi'ffi"'"  "°"'  '"■"'"  '»• 

"■■••   D.,,. 
Dp'pfidant. 

128.  Jo»„«E„  „  r>rt,sv..  ro,  D„.,vr4,r  „r  c.oms. 

fJ.%"orr''"  tj-x  :r",r\r"  •"-* •  "-■■ 

And  it  i,  ordered  thai  the  dcteml„„,  j        ,     '  '  I"'  "<»'»■ 

!"«■•»(.■»,  »r  do  p,„  „,  ,„„„V,''"''°"'  J"  -■"»;»  '»«  ">id  mod,  to  the 
""•■I  o„  the  do,  of  /;l^'%  """'■  •"  ""  <•'"■*  "/  «».-. 

«".'  r:^l:zsz  Cr5:',if',:^7;'7'  ^"  "-^  -*'  -« ^-»e. 

««".■,  o».».  i,,of  4fl"„,  ■'•'•''C  clerk  of  the 

",/  a  icairuni  of  dehvern  do  lime. 


l-li 


TW 


FI111M9. 

127.  BxioonoB  IK  twnmit 


,   .,„•„,,  at  a  co.rl  »oH<»  •' 
Meninnl  ■!<■  '"'""  'V,",;„.l„,  p.rtlc..l.r.  «^""J^'J^„,  t 

H.  pl.l.f  ff.  "»f,'*°„,"  ,»c«  IK.'  »»"  '"'»  1'  ,  ,r'rM«M«°«1   <»• 


tk0  ploinWff'  ■  " 


19 
To  V 


„i„„,.„de,.hc.««.o/.».co-r..»i. 


tIO!(  *>/ 


,  A.D. 


W. 


CleA. 


Mlik  of  *«  "li  ""«•  X.. 

(AM  mm.0.  »«  <»  ''»'•'»  "' 

ctaim.  jj 

Doled  ««                    ""  °  pl^lnHf- 

To  l».  Clwt  0/  Ihe  Co«rl. 

P..™  WHO,.  N*--,-  -■>™  »  ^"™'*'"'- 

129.    N<mC«    TO    PABTItS  ,g„,j„„    S,.l 

(Courl  coi  Co»»«-» 

'  -'•  'T, '- -5-:j-:^.cri:?:^.^»^'^'" 


FOIIMH. 


riT 


nilmmtd  la  Ik,  i,Z,'  '*■•*"'"""  •■/  ll„  ,.. „„„  ,,„  ,,,., 


yo-  ,  A.D.  /»    . 

(I'«'rl  Title  ,.,  ,■„.,,  ,„j  s(„/..  „/  £.„.„.) 

0.-.CI.  under  !«<,  ,„,  „,  „^  ,,„,,  ,j,,  ,^^  _^ 

To  l»r  keepc,  „f  the  comwon  ,o<,(  „/  «,  Co.»(,  „/ 


,  A.D.  11) 
Oleri, 


(Foi-mo/  parta  aa  uaual.) 


- ..«,-... ....  '-rs^:.  ->•—■•  WHO  H« 

ISeclion  J^t\ 
.       Jui'jmenl  for  phmtilf  l„r  ,t  „.,,  , 

Ihe  .aid  CO.U)  lot  TJei  TtJL'^^f','''  ""  •""  "  »  «"■' 
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ruitMN 


133    <1).  JtiKiuiixr   AuAiMNT   KxEii  r»i  i«   AnMnuTMATtm,   Wiibib 

THE  |l|:rK.\l)A\r  AliMITH  IIIM  l<t:r«KM»;.\TAriVi:  ClIARAcrKII,  BL-T 

DKKirN  TiiK  DCHA.xri,  ANrt  Allkiikh  Total  or  I'aitiai. 
AitMLiiMTBAriox  or  AtMrrN.  ajt^  nir  ItAi.i- 

Tirr   I'BOV»:n   IIIH  ItKUAMIt,   A?(li  TIIK 

DKrETtnANT  iNirn  mot  I'mvt: 

AUMI.IIIITIIATInN. 
\SfotiuH   ]il.] 
JudttmenI  for  phiHtif  for  $  for  debt  anff  atta  S  ecaU. 

in  be  patU  in  day*,  to  he  Jerint  nf  ikr  ftooda  and  rhatteh  nf 

the  deceaied;  fniUntt  turk  {nmd»,  thrn  ihr  Maid  en»U  to  he  levied  of  Ike 
defrndanfi  proper  ffoodx,  and  Ike  debt  tn  b«  levied  of  the  good*  and 
ehaiteh  of  the  deceattd,  hereafter  to  come  to  the  defeHdant't  kandt  to 
Is  adminittered,  Ikr  plaintiff's  demand  haring  been  prored,  wkich  tvai 
denied,  and  adminintrntion.  trhivh  traa  iilleged,  not  kavin'j  been  proved. 


133      (2).     Jt'DUMKriT      AQAIMST      AN      EXt^lTOE     M     AOUinilTBATUB, 

Wrkbe   he   A:iHiTH    nm   Hcprebrntative   Ciiahai-tu,   bi't 

UeNIEM    the    OkMANIi,    AFCIt    ALT.rdKM    TflTAI.   OR    PAR- 
TIAL   ADHIIflHTRATlOW    or    ABHETfl,    AKIi    THE 

Pi.AiNTirr     F*BovEn     Ills    Demand, 

AND  THE  PKrKflllANT  PROVKn 
Al>UINIflT1IAnOR. 

\SccliuH    121.] 
Judffment  for  the  plaintiff  for  S  for  debt,  and  alio  f 

eo»t».  to   be  paid  in  dayn;   tke  plaintifTn  demand,  tekiek  wat 

denied,  kavlng  been  proved,  and  ftiU  (or  partial)  adminiiitration  atao 
kaving  been  proveit,  trhieh  icfi*  denied,  the  taid  enita  tn  be  levied  of 
the  tjond»  and  ckaltcU  of  the  dvrmed;  failing  nurk  a"odM,  then  nf  the 
defendant's  proper  goods;  the  fiiiil  debt  to  be  lerted  nf  the  goods  and 
ehattclg  of  the  deceatvd,  hereafter  to  come  to  tke  defendant'!  hands  to 
6«  administered;   and  ordered   thiil   ^  ,   the  eonts  of  proving  such 

administration,  he  paid  to  the  plaintiff  in  day». 


132  (3).  Orimnary  .ItiwMrNT  ajjaisst  Executor  or  Admikistratob. 
IScetion    Itt.} 

Judgment  for  plaintiff  for  ^  ,  and  S  eoitts,  to  he  paid 

in  days,  to  be  levied  nf  the  tjnods  and  chattels  of  the  deceased; 

failing    such    gnmU.    the   eostit    tn    be    leried   of    the    defendant'^    proper 
goods  and  chattels. 


132     (4).     .JflMJMKNT     AGAIXST    AX     KXECFTOR    OB     AdMINIHTBATOB, 

WHO    AllMITH    III«    RePRERENTATIVK    riTABACTF.R,    AMI   PEMES 

TIIK     PEMAMi. 

[Section   JV.] 
The  Hamr  an  in  nrilinary  jiulKXicnt   iiKtiinNt   Kxroiitor  nr  Arlminifi- 


trator:     Rer  ttcjet  preceding   Form. 


roll  Mb. 
ISecliun    lil.\ 


;iii 


'  f>i'  nilnilrilatriitor. 


IHTrsM  TO  A»w.r  TO  Tiir  Covht,  ,\     , 
luri  roMC  TO  Till  Diw.    .  , 

"IXK    J|-|lflUv.\ 


*"■  /t.D.  J9 

In  Ihr 


DMiloi,  Court  In  ii,„  (■„„„,„  , 


[8<iil.I 


Bt'ietn  A. 

C. 


.  B.. 

awl 

.  D... 


..  flni.li,' 


-  •.  lii'rc 


AnWn.  ,„  ,,r  „,,«,M„,„J.   ',d  ,k  ,  ^t  Z         ■:L'""  ""■  '■•'l^mnl 

*.  (».  «M  p„,„,;'„;       '*'  •"""'"' 'ft"  a""  '"  "  *""  '■' 
dan'  from  Ihr  Urn,  lit.  ..«»     '  "      '     '    '   '*''  "P^'Otlon  of 

»'.'. «»™  ik,i ,-,  'U,  czm  oi  m"ro'T:- "'"'  '*,"'• "  "■"  »"••' 

You  ore    ttwe/o™  T7.I.  '    f  '  "'°'''  ""''  »»<•"«'•. 

(0  »»..rr^  l'.""»  X'  matt'.  """°?i''   '°  °'"«""-  »'   '»•  "W  co.,« 


To 


day  of 


Oi-tn  und,r  the  ,rat  of  Ike  oourl  Mi. 

j'UMe.ot.itimVorooil  '  °"""'""  •""""" 

A<,d  mdortc  „„(,„  under  ,eol,»„  ««,  s„  ,.„,,„  .,_,  ,g, 


J.M.  Cn^..„  TO  Ap™«  to  a„™«,:  Cou.r:  „,„™  s,xr,„,  12,  ,„. 

(CoBc/  and  Conac.) 

Courit  .Id.  »>»»on(   (o   .wl,„„    ,..;   „/  „p  Dii',,,„„ 


^ilt^rf,  elo. 


ISi«ni^  by  both  imhIm.) 


:2o 


i:t4.  Bequebt  to  Clerk  of  Coubt  to  Tbanskit  Papem  to 

SUPBEVE   CottBT. 

lUcctioH   12'J.l 

(Stvle  of  Cause.) 

Pursuant  to  section  t27  of  the  Division  Court  Act,  you  are 
hereby  requeated  to  certify  under  your  Hand,  to  the  clerk  of  the  Central 
Offlee  of  the  Supreme  Court  of  Ontario,  at  Osgoode  H^in,  Toronto.  The 
summons  and  nil  notices,  the  claim  and  notice  of  defence,  the  evidence 
and  all  other  papers  filed  in  pour  office  in  this  action  for  the  purpose 
of  an  appeal  of  the  said  court. 

Dated,  etc. 


134  (1).  Appointjcent  or  Agent  fob  Sebvice:  Heotion  126  (1). 

(Court  and  Cause.) 

Take  notice  that  the  ahove-named  has  appointed  , 

of  Street,  in  the  City   of  Toronto,  in  the  County  of  York, 

solicitor,  as  his  agent,  upon  ichom  any  notice  of  appeal  and  all  other 
papers  hereafter  requiring  service  herein  may  be  served  for  him. 


Dated  this  day  of 

To  the  clerk  of  the  said  court. 


,  A.D.  19 


134  (2).  Obdeb  Stayino  Pboceedings  with  a  View  to  Appeal  to 
Supbehe  Coubt. 

Upon   the   application   of   the   plaintiff    (or    defendant).   1    hereby 
order  that  proceedings  herein  be  stayed  far  ten  days,  from  the 
day  of  ,   A.D.   19     ,  in  order  to  afford  the  plaintiff   (or  de- 

fendant) time  to  appeal. 


Dated  this 


day  of 


,  J9 


Judge. 


Note. — Nn  Becurity  la  now  required  on  an  appeal  to  the  Supreme 
Court. 


138.  Notice  or  Appeal  to  the   Supbemf  Coubt:   Section  128. 
/n  the  Supreme  Court  of  Ontario, 

In  a  cause  jn  appeal  from  the  Division  Court  for  the  County 
nf  ,  in  trhich  A It is  plaintiff,  and  C D de- 

fendant. 

Take  notice  that  this  cause  has  this  day  been  set  doton  for  hearing 
before  a  Divisional  Court   of  the  Appellate  Division  of   the   Supreme 


roBus. 
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t'o«r«  0/  Ontario,  /or  Ih,  .        , 


'''«  "  .  A.D.  19    . 


01-   asm,    of   iHf 


The   raipoHdcnt    (op    to    tk^   - 


Mil 


136.  N„r,cE  or  Appkal  „,„„  Conv.ct.„.v,  to. 
Wr.  Code,  Section  1in  ih\  . 

'■"'""  •  "•'•  -v«i«  <o  s™ho«  m.  I 

"on  of  rlp„-,;je!,r„,.y,„''c''."'   T"  '"  /","-    '■™'''™"  "O  -"^upa- 


Take  notice  that  I.  E  j,-  ,   ,. 

"to  ,  ^ntend  to  opp„l  ,„  n„ °'.  ('^'m  pl„™  of  rp,i,le„„ 

of    (insert  the  number  nf  th      n    ■  •       ""'"""i  Court  of  lh<.  ro,,.. 

«    .»'-o  o,  ,»«  p.L„„  ,'„r'  C..       fl    "  "^l,'*^  ""■■'/;■  •  ■  '>   ■■    l^'^rc. 

.on  .„»,„„„,  or  co„"woH„ro  "4o"';c?:r„":  rr  ■?."■'•  ■"">™«' 


Dated  at 


this 


day  of 


.  .4.D.  W     . 

F.... 


•/....  AT 

Hl«  solicitor 

D.C.— (6 


138  (1).  AmoAviT  or  SiBvicE  OT  Notice  of  .Vpp«ai- 
I„  Ike  UivirioB  Court  in  tU  Counli  of  ■ 

Between: — 


.   F.. 


and 
..  B. 


Appellatit. 

Respondent, 
in  the  County  of  . 


/,  of  the  of 

(occupatiou),  make  oath  and  taj/: 

said  JVo*ice  o/  Appeal. 
Alcorn    te/orc    nte    at    me  »/ 

jn   Ifce  Co*tn(v  o* 

this  <J"y  "f 


136    (2).  FOBM  or  BlCOONIZANOE  TO  T»V  THE  AWIAI. 

ISC,  Form  5J  lo  Cr.  Code,  and  W„,«  ,„  Swli™  /Sfl.  ««<«.! 

County  o/  1    \ 

I'roPincc  of  Ontario,    , 

Canada,  f 

Be  it  r.mo,»tocd   Hot   on  '  ^^  ■;  '  ,f,«;;),°i«d    W.  . .  ' 

(Inbourer),    and    T..--.    •"■•    ■•    °'  „      „„„J    je/oro    t»e    «ni(er- 

r  „,.J    ,,V"o'  HrooI-.o..Aed    t).em,el.r,    to    o,.e    to    ««.■ 

t»e  »oi<l  R....   F...   I'"'  ■'"">"'  '^   ^„„j    „j  „„„j  „„J   !.«/«! 

and  .v....    O....    tttp  .turn     /  i.,„v,i '„/   ffcrir   scrcrai   oood^  fltid 

He   Kinn.  hi,  heir,  and  .«rPf».or.,  <f  he  "je  ™'rt   c- .  •  •  ■ 

fte/of"*  *»«•  J  p (iiftinp  "f  County). 


FOitHH. 


'23 


'*™   the  .,.v  ,°T„  •  ""''  ""'"  ""»  ~"°  M  X  i,„  i,;'"'""™'  "'  '»« 


'^'"""'"'■"•"'"""'^""-ndcxoeu.i,,,,,, 


•M  (4).  ArpiDAviT  TO  Lrr  ,v  n... 

Ck.  Code  752   (3).       ^'""KNce  on  Appeal. 
^n  the  n,-,..  .        _ 


Appellant. 


III 


1 


m 


;OBM!l. 


(or  oth<T  per«"i     '  |,  „j|„„  /or  lie  I'"''  ,,  ^  the 

,M  Mr  lor  blm)  .ka.  1  """''('.rmlu,  *»  daj  "TLr,    •«"  »l.«te«r 

com  »orn  nimlf  "'"'  ™i„,„,  sh,-,-  «l.»t  •■'"''",,*\.i,„cw'  rmM™'" 
„,„  lios  «  P'»"  "'  ""  ia,  t  ,.•  K^on.  »"•"  "'  ,\„„,  a,kcd  n.  to  tlu- 

..|,rreobout.  ™  '"  ,  '    j,  ,1„«  It  P""'*'"  "'''"    ,,  „.,aW  .atWj  *« 
,„„c   .o.  "..•!.  ■.•i'Lr.wloC  l.«vo  b-"  """'"wLt  th"    offlcr  .oM-. 


\  circamstanccs  »»  pjr„mnl 

,„V,c  lo.  0...1  .t»to  "'■;;;.  ■;S;"rt.l.«vo  b-™  "■»'>° '"  "'X  „fflc.r  .oW. 
5„„rt  tb,,t  ««  «-'75  0..    "  «'vr  ••V*"'-;..l';f.'.*M^  DoboU  v. 


„„J  tliB  o"s«"»  '".5r.\i,l,..r  V.  Good."..  -<-■*•■ 

LowtlHT    ■»  ^-  "■   ^  0.  r-  23«)-  ,    „  „„j  „„,!  all  due  m»0"» 

i;r  no."".--"''" '" ""  "•• 


Sworn,  etc.  j  ^^  „„  appeal 


//is  Honor    \ 
Judge      i 


4  D    19l-'>. 
order). 


Beltrorii; 


/■; ^' AppeII<"»'- 

and 
A .  ■  "  ** Respondent- 

.  „  „,  „■„  ., ^^  »™'^  '"""  "'■'  """■ 

pp„„  krarinf,  H«  e.  >d""-  ^  ^^^^  j;,. 

.„M  .oliri.or.;  ,,  „,  „r  ""^  ";;;,"7j,  „ppcllan«  !.« 


FOHMS.  ^25 

I3fl    (0).  0.™  „,    AP,...,.,    „■„,,    ,^,„^^  ^^^„^^__ 


{Formal  Patta  . 


-Vrj(  Prcccdhifj   Form.] 


'•s/«''/r,v  (iM,/  „fArj 


pr-jrc  n^rrrs  i„  ti,c  aaia 


136  ,7).  W«»,„  „,  u  „,„  ,.,^^^^ 

CoNviciro.v  „B  Oii„K„.  "-  ■^'■•"'■>' 

Canado, 
t'ronnce  of  Ontario, 
Countff  of 

To  all  or  atij/  of  II,, 
county  of 

yrticrca.  A....   B,         „j  „„, 

("l-upatlon)    ir,i.,    „„    rtr  "'       ,  '"   '*P  Comty  of 

;»     ■  ii«l»  convKlcd  before  ,    ■     ,.  ''""  »'  ■    i-D. 

for  the  County  of  %„  ,j„,   '    "  '"»"<•«  »/   '»e  pMcc  m  „„„ 

tl»  convicio,,,    |„,  i,  rt„  'app;„    ",,  trlr    ""  ,°^™'^'  »"  «"«<  '" 

PMM  .n  and  for   the  .ein  c»«X     ,,;„„,    ,  ■  "  >«"'™  o/  the 

P««  the  ,m,l  C...  n....  the    Z,  Z  '       '  ' ' '    '"""  -IMaed  to 

■?'  "I  .  A.O.  JO        „„/  Z,  ,  ■  °"  "'■  '"fore  the 

the  mm  of  to,' hi.'..    .■,'"'"'«'''  ""^  "'^  •' ■         D 

™«r(  Hereupon  ordereil  thai  it  ,a,d  r„„:  ",■  ■  '""'  ""'  ">•' 

ronf.rn.ed    (or  ,uashed)    „„,      L,    Z  ™,",  T'°"  ,  "'  "''""■*    "*»«"  I'' 

».m  m  /»e  ,»M  appeal,  ahleh  .Jid  ,„„  ,„:  ,''.''"  ""'"   '""""''^  ^V 
the  ,a,d  />>,„■„■„„  Court  on  or  tefZeX  '"'7""'  '"  ""■  "«■>'  »/ 

""!'"'nd  nine  hundred  and  ,„  7,  ,     ^■''"'J  "'  •  "»c 

""d  C D.        ■  „„j  „i„         ,.  •  '"  '"  ''«  I""'  handed  orrr  to  the 

paid:     'The,e  are' lierelore    T'  '^    """  ""  "'""  '""'  "«'   i™ 

/'»■<*■.»»  ,„  niakeZrei.:!    hZZTL'Ti,  Z  !'"  "">""■'  •"^■ 
«...      and  if.  ,„•„,■„  ,j,  J„  '7°°'''  ""''<■*"''-■'•  »/".eW^.... 

"■■/   of  meh   d(»/re™,    tl„   ,„,,,,„,, ,'''''"  "«»'  "iter  the  mak- 

rea.,onaNe  ehar„e,   of  taiZ    'i   ZJ  i  """•   """"'"   "'"•    "" 

paid,  then  to  .ell  the\aTZdTJXuel         l""  """T""'   "'•'^  »»' 
'<    P«y  the  money  „,.,«„,  f,om    ",'eh  Zle  ,' ,7    ",  ",""  ■"""•''"'I.  a-d 
Court,   thai   he  „ay  pay  all  a pX the  W'  T",   "' T"  '"-"">•' 
1 1 '11  -lie  «(i,»e  „,,   jj,  ,„,^  directed:  and 


•*ff 


726 


jrUBIlB. 


Oivcii  under   '»V   k""^   ""''  ""'  °'   '    ,  ,   i»   I 


a/orc«otu. 


i»  lAe  V""' 


Clirk, 


in  Ike  co««l|r 


E....  *'■■■•  '"•■'■' 

DiTision  Ooort,  Countj  ot 


CO«BT*».-N   hei^N   10   A  WA..AI.t  O,  D..T.«.. 


,     t  of  .  i»  "'*'' 

within  M-ei  ^-  ,■,"■■„"         ,Le».  I»  !«"»  '»«  '"""  """"'""' 
in  (lie  »»»•»  »«"•»•<• 

Ifilneu  "IB  *""!'.  '*'' 


dew  0/ 


,  A.D.  10 


(Si(l>«<) 
/ 


C'0M(«6Ie- 


,.»  MI  Wart  or  Dibtmss  in  tbi 
,3«  (8).  WA»A«  o,  Co>.-^™.«.  «•  W*-" 

(form  5i   to  Cf-  C«'«l 

Canada,  \ 

mvince  of   Oniarw,    ■ 
Comtv  0/  '  '  ,        ,> 

r„  an  o,  o„,  0/  ...  — '«"-  "•-'  ««-  "'""  "*'' *'  ' 

""-'XL.  (etc..  «.  i.,  form  136  (T,  .0  ...  .^-t,^.^'    ""^  ''-  ;r".|; 

„„  0/  (Hem.  to  hry  the  '""I  •«»  ?f  •  '       ;,,...,.  A«<  «»»«• 

i(  nppoar.  lo  me,  n«  lee"  '"  '»[  "',",  JJn  ,L  e.e»«o»  »/  "'  *•"'■ 
0/  ?»'  peace  ojteer  «.*<>«".  '*»Xt2.  maSe  JS^'**  'W''*  '"^  •" 
or  „»,e,»-i.e.  Ihat  Ih,  mid  peoce  ojleer  ha.  "«-«  ;^,',j„,   ,„   „,Me^ 

ir;;r:*:'er;o^^'"/Hr»te,er  .«;.::    «e..r 

...toi,   i„  f»e  ."W  '""•"""  ?°f   ""        .  ,„7er;»«  -W  «""  ""<  «" 
M„  at  hard  labour)  /or  0  (erm  of 


rouuH. 
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'o  M<  further  fii„  „(  ■•,;■• '   "  '"'  »"•''  """"moi.  o,ol  amoi,„M.„ 


'"  Ihe /urlher  lum  of  )   »„  ,„  ' r™  "°"""''"  »«ol  a»Kiun((«» 


.  ,'  ..r.t.mtrt*     una 

•Old  oonmo,  „„,  amounllH!, 

taut  u^ln  .. *1  .   _  _ . ,  .  ■' 


IB.  Jl 


"'  ■»  <»e  Co«n(,  aforuaU. 

Clerk  Di;.ii„-„''c--;;,  Connlrof 


136  (9).  Pork  or  SorwE  or  Aba.vdo^m. v,- 

v.0T,0.:  C.  cZrs'iii.'oZ^'""  ""-  -  Co.. 

.rat.  „„«„   ,,„  ,i;j„,V-   '?;'•»'   '""l  o„t  thf  ch.r,e).' 


Dated  thia 


day  of 


O. 

in  F.. 


<  hii  SoUeilnr. 


J37.  ATTOiixKv.f;i„„,^.g  puj 
n^  Klna  m,  He  information  »/  'I  ■  ■  • .  B. . .     „,   e  d 

/n  f^iA  caxe  the  abore-namr.l 
pohce  maoiatrale  for  the  ,  "'"'  "'"••'i't  Worn 

Kith   ,nlavfMy   ,em«„   (,•„„„,.    JL  ..,    ,i      '"  ""  "ount,  of 
•■<^ired.    and    the   ,aid   po'jZ   Zl, ,'„!,.     ■""    """>"    »»    "■"• 
'""rt/or  .»r»  „rrf^,  „,di,„,',„,        '"*"   '"  '»<•  ""''>'•  »/  the  Count,, 


Dated,  etc. 


KOrnt,,  Onrrol  /„,.  OnMrJo. 


l.^S.  NO...  or  .„..„,  „.  ,„,_.  ^^„„  „^^_  ^_^^^^__  ^^^^^^ 
(S<T  Pa^^  98g/f 

0/  (»c  r,>«„(„  „/  ,'•«;,■  f     '*:  ""''"•  "'  the  Count,,  Courl 


Mr 


-rutnr 
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rOBUB. 


KHMire,  poHM 


rfay  o/ 


Dateri  tkit 


138  (1).  A"—  -  """'"^  "'  "■•"""  °'  *"'"' 
in/ormatio"   or  comjilainl. 


HETWEES  : 


The  Kin,j  mi   »*-■  ir.f»r««'i»"  »' 

flRii 


Appellant. 


|tes|)OBdent. 

„^  tri    the    Coiit»t»   of 

,.  r»„  /  .i- »«     ,„"-^,  o„....  o?i:;^^  ^'r^s 

at   UK  °'     .  and  alto  k.<  "olicfoi-  j,..i,.™ 

"°"'',  .»„, , ... ..» '-  -■' "»" """  "cr^^r^-^J^ 

„.d  drfiwr  10  «»1  'eo,..  «.<*  ^,  ^o^WIe  /"»  "*"";  "'^J^ 

'-  '.^.t1..  0/  o..™/-  »-"■  »  '™'  -^  -"'  """"' 
,„iJ   notice  './   0P/"»'- 

«,fo,„  hcfy  '"<■  "'  ""•  ''°,"'"  °' 


roiHa. 


ra!) 


fOii/.  /,io    /,'-     J..         i/rt  ,». 
<•■  i7,  ,.  «.,  •■""•  "■  "»  li).  «•  «».»«  I,  0,1.  S,al„„,  JB,j, 


To  V.  It.  0/ 


("0»i.- md  „dji,,„„  „/ p„„,  ,1,^^^ 


Bowk  m  tht  T„n  „/  '  ""'"»  •»  f»«».»rr.  oi  ,»,  c„,rj 

°'  ■    *  »•  '»       ■  'I  the  i^r  „/  "!'.  ''»» 

''«■'.■  X   ■■.  h'm,.i„.„^R  ?  "'      ,.  ■  .4.D.  79       .  „„i. 


/Mh-d  fli 


Mia 


dan  „) 
f*ij7Nrd.l 


.    ID.   ;9 
*    ■•■    «... 


iKCTlO.N     110, 

^o.NM^:^T. 

...  »/  Ihe 

(wviipation). 
»/  •»  Me 

f "/  t»e 


11U    (1).   KlCCOU.\lZANlli  OS    APPlAl    «>    I...... 

Canada,  i  »      . 

"'  It  Me  VoHHtti  of  t  t       '   '** 

'»»  ..»«  (■„,„,  „,  ■  ■■  ■■"'"""'"'»/   '*<■  Pfocr   ,-„  ,^   ,^ 

'"■»  »«ired  d„«„„.  fo,.*  „7„;,„v      'v  ,  •*<«■•       f («,   ,„„  „, 

«...  jsr...  . 

■T.  p..  r,„iKr  „, 

™.v  ?"..'."*/"''"  :l.f  «»■"■•■  -■■■"-  ow.„,i,„  ;,«*««,,«, 

o™.«»  0^,1  „,<,;-»; -^^^-^^^^^^^^     r  r  - ' ''^ 

'■'     .  i»<)  marfe  l,j  „,..  ,jp      ^^      '  ™>"««  .    *N'  «/  4.D. 
" "  xmtmnf  Ik,  pt^^  i„ 


TN 


fOEHB. 


„i  /or  lk<  »W  Vo—H'l  •  "^gl . ,  („t  out  til.  ««"»•" 


[glpiKi.l  "■ 


J.  p- 


I 


«.U.r  Fo™  ..  NO.  13.,  .xcpt  ..  »  *•  •.— «  -"  ""  "- 

viCtlOD.  , 

141.   FOHM   or   SUMMOSa   on   ATFKAL. 

1S«  Pfltf*   ^^^-^ 

the  ''"V 

„/  ,  A.D.  ia      . 

flc/orc  **•  HofMW 

,„. »e  ™«..e,.  W..-.oPPe../ro».»  or..  0/   .<.-'..•'"•'• 
JH/ormslion  Or  flomptaml. 


UnwEKN : 


I  intormation  of 
and 


Iicmi«  inapector. 
Appellant. 


Knpoudent. 
-J  and    upon 

read,.;  ««  H"'  °',  "",  "T":,™?  i»d  tpr«adiw  «•  M/or»..io«  or 
„/  0»Mrio,  diTtcM,  (»o  opp«ol  •"«  IJJ,     i,.p«lor,  /or  (»« 

for  mo  churgmn  '««  'O'"  ~-iiHii  Ikirly  ilo»i 

dov  of  •  ".    •, n    ,,y  Co««<»  ot  ^  •  ",  19     , 

"ri^  rradiM   Ike  order  of   tU     o-d    ^^„^„.'/,»,  .«H  i»,or««- 

?l/'::;rpor'»S.°o"l.''»r,»  p«r,.o.o.  o,  .ro..o» .» »/ .». 
'"•7:.rx4^e.     ^^  „?■;:;- -t.  <»  ,k.  o..^'C 

and  Ik.  MM  rekeord.  Jil*)e. 


Ml 
Iti.  Nonet  B«iouu»,  j„„ 

I«W  fayf  5^_j 

I'o 

r».  cWi  0/  ,»(,  „„,^,  Halnliir    („  d.f.D<l.i.e). 

«  ......  »  c„  „  ~,„„^  „^  _____  __^ 

.  on  Me  J         ,  .  m  (Ae  taid  County  of 

•  ~  Cl»rk. 

"'"""      ^"'t      '.AM.,,. 

IM    (1).    ExtCCTIOf,    AOilKST    (3a,>„8„„   „„    ,_ 

««»»...    AOA,«„    ,Ca"   °LS^""   *""« 

bJ;^*:    ^•■"•■"■"" ''-'."■«.  <7o.„„  „,  ■ 

'*••■•* PriMry  Creditor, 

'^^   ••  ° Pflmnry  Debtor, 

and 

Judgment  rxovered  'o»  ttf ^■"■'■''f. 

'»^f  Court  in  ,„.  oZni,  of  ""■■  • '•■^  »    ,  m  ,», 

Jtmoiinl  untatitfed  I  , 


I 


nucMeorr  •isoiution  ibi  omit 

|«N5I  ond  ISO  TEST  CHAKT  Ho.  J) 


i£ 
I.I 


IS  . 


12.2 


^     1^ 


^ 


APPLIED  IM/<3E    Inc 


u 


732 


FORMS. 


Whereas  on   the  dau   of  a  n     ta         -.  .       . 

IM  ,He,arnMee  .k.M  pa,  V vri«,ar,' JiFiior  ,H  llmTf  t''^"^ 
(or,  ,1  by  iMIalmcnln,  alate  tht  fact),  beiag  the  (or  ,o  much  ol  U< 
amc.nl  of   he  delU  founi  to  be  due  frL  him,,  LpriZr^TbtJ-  (Jj 

ZJl",  wr  '°  '""J"  i"  """•"""  "'  "•'  l""»<"'ereSZr)  aZl  S- 
laullhav,«a  bcm  made  therein   („r  J  ,  par,  ,'herecf,  bei^  i°  Te- 

fault) ,  according  to  the  said  <irdef  t^  «tf  in  ae 

onrJ.r  °r^'"«'*  reguircd  to  levy  of  the  good,  and  chattel,  of  the 
Danahecn  the  County  of  („„,  exempt  from  MccuHon),  « 

Jo.r'Z/.ITe.  "  "  '*'  ''"'"°''''  "'"""''•  '*"''  """""  "  "'  "'""•  "^ 

ary  ei^ti™.)"""  ''""  '"'"  ''""''  ""■  ^^"^"^  "'"  "°"'  "  '"  °"''°- 


145.    JUDOMEST  IN    FiVOB  OF  GlIIHISHEE. 

Ox  Ueabixg 

i.rimi'rJ'J'h,''"''"''  """  "",  ?"''''"'  ••»  "»<  "Jei'eii  fo   the 

that  the  pr,mar,  ercd.lo,  pay  the  garni,hee  J  /„ 

cosfs,  to  be  paid  in  rfo„,  "  '" 


Dated  the 


I  of 


.  AD.  19 


Judge. 


145    (1).   EXE-    TIO.V    A0AI.1ST  GABNISHEE  WREBE  GABSt«nEE  DEFENDS. 


I  Seal.] 


(Title  of  Court  and  Style  of  Cauae.) 


Amount  adjudged  due  from  the  primary  dehtor  to  the  primary 
For^'elt"  ''""'  ■^■O.I9     ,  for  debt.   S 

Total  sum    '^     ' 

.4mo«n(  adjudged  to  primary  creditor  for  money  ou>ing  from 

thcgarn„hec  the  day  of  .  A.D.  19     J 

^"\--   ^ Bailiff  of  the  aaid  court:— 

ganmhce  (not  erempi  from  execution),  in  the  mid  County  of 

01  the  m,dgarm,hee  let  up  a  defence  to  the  .oM  claim  ,rhleh  he  Vnew 

,»'„««  1.,    ,1,  ,   'T".i'  """.".  «""•»"'■•   '*«  MH'  ordered  that  he 

■should  pay   He  eml.i  of  the  mid  procecdin,,.  amounting  (o  $ 

tc"h  Tti^'^jT  i'"}\"  '""'""i  '"  tew  "f  the  .«M  ,„„J,  and  chat- 
tel, of  l»c  m,d  garnvihce   Inot  exempt  a,  aforemid)    the  mid  mm  of 

"oflVdarherTol  "   '"'"  ""'  '"•"  ""'"■"  "'""'  """ 

Oiren  under  the  aral  of  the  court  the  day  of  ,  19 

S....  7 


FOKMS. 


13X 


M6.    NOT.C.   „»    G.„..,„„„,    SUMMON,,    w„„i-  c..,u 

"MT!"  """'^  '""'"^ "™°"  -" '"-- «-— 

'mar,  crpiiilor  (or  iis 


™^t:'ris;rJ:;:::°"*"^"?'*«.. 


.        ^  ""  priruea  [or  " 
tne  cose  is),  the  primary  debtor   (nr  ....  m  ""■  '""""'^ff  crpauor  (or  an 


primary  creditor  in  $ 
costs  in 


tiicntitmcd     nuitia ") 


147  „..  E,„..,„,,  .„.,,,,  ^„^^  „^^^„^  ^^__  ^^^^_^__^^ 


/»  the 


Hetwekn  : 


[Sral.] 


\!Section  150.] 
Divi»on   Court,  in  the  County  of 

■^•■•-   ■* frimary  Creditor 

and 

^■■•-    ^* Primary  Debtor. 

and 
.  fjarnishci 


-ror  cQstx  '  •*-^'  '■'     .  for  debtit  . . .  .$ 

Total  debt  and  coxVa S 

A.D.    IS    '"'  dap  of 

»/  (»c  j»rn„(lM  ™  (*c  ,„(,,  "'  ^°"  "J"  "/  '*/  »«»■;»  md  Chanel, 

«•»«(  1/0..  »»«((  »„„  do  J  here  n  Zl''- -7  J""''  '"">'''  >"'■  ""d 
dau,  after  the  date  hereof.  '"'*  '*"  "•''"  "■"«,■„   M,r<„ 

(Conclude  „  1„  „,h„  ,,„„,;„„,, 


w 


li 


iil'' 


m  ,^:i' '  I 


734 


F0HM8. 


in  *Ac 


.  ■  .      /i„«r(    in  the  Oountv  0/ 


KTWKKN  : 

A.. 
C 

B.. 

.  U. 

.,,  Primary  Creditor 

ISenl.l 

and 
. .,  Primary  Debtor, 

and 
. ...  OamiBhcc. 

crcJifor  the  '"•«'"   ■ 

For  coats   , 

Toto    »»»'   ; ■  ■  Vii,;,   for  money  owinl 

Amount  adj.<..ed  io  <l.e  prm.r,  oreWor,  Jor_^^^  J  ^ 

from  rte  gamuhee,  

A.D.   IS    

147   (3).  JCDOH.NT  IN  P«»J^°f„,„. 

„„  .o.n, .«.---  o»^;e^,.;-  ?::r";5^p"g2 

-'«m  .^^^.'t.pr;  cre.-.or^.»»  the  .m,.Ue  , 
for  M»  o«»(«.  '0  »«  '"•"'  '" 

,47  (4).  JC^M--  ^"""^  T'o^'^^rH™"™'-""^'"™'  ™ 

,.  BFtWET-I,  TH.  P.«*B  ^^^^^  ^^^.^^^^   ^^^^ 

rh.  pnn,arv  crc«.or  ''"•^-^..ff^:^  Tpon  "rnnn,  the  patter  in 

(or    !;firni»ft««)  -      ""^    ' 
coHtB  or  othcrwifip-) 


lOHiLB. 


m 


lii    (o).  Judament  In.-  tk 

primary  creditor  f  I  Pnmary  debtor  rfn  ™  "* 

1«   (7).  SIMONS  ,v,™,  ^  j,„.„ 


''""' °"""" '""' SWe  0/ Ca,..e.^ 


Vpon   readina   ih,>  „»     ■  . 

I  MI,  o,ier  be  co«,  („  ,,,, 


Dated,  etc. 


Judffo. 


°  "f  Attached,  amd  .rciwi,  on-Vr™'    "  '*""'  s<>™bt 


736 


FOHMS. 


,„  „,*e/ prober  parlie,.  'f '«  ""•^'.'Sr'C""'^'''" '»'"'"? 
i„(„  ««<!  Jeo.Jod  "I-™  '''''''..TZ'mar,  creator  (or  a.  the  ca«>  ma, 
.„,!  ;.<l»».i»l  ."»  »■"»  ""•>  %  """'Z  Turn  »/  f  I"  *"./°" 

b,.)  lie  P«i/  f«  <»«  "'"'  ."•■•■  ,\,,;„U  debt.  «■*•»»  "m"""  «"''?"'•    ., 

primary  <™Jil»r  ("r  »"  "•."  T^.^L^olS  I"  '»e  .««  "o"" 

(Proceed  ub  in  form  51!.) 

FSIMABV   CMUITO.   "»    '^■"'■'''„„„«   i„E   Ct*lM   VOID   AB 

^       TloVl(i2   or   ACT,    WITH   COSTS   TO 
m.   PAID  BV   CUIMAST. 

(or  oll.erwi.e,  utatin*  the  «'°""     '  j„„„  creditor  l»e  »»"•  »'.»     . 
,„r  ki.  oo.(.  0/  oppo-mi;  .tte  •°"'.;  °"' '  ,»«  ,„od.  0«<I  ckaKel.  of  (». 

;rr  ^ej- "- '"" -'^- "'  •""  "'"""■ """" """ 

latr/ul  /ees. 


(Proceed  as  1 


form  52,) 


148.  BONO  UNDEE  SKCtlON  161. 


w»c«»,,  i» .  o-'«'r/r"''B''°!t';ri:Cor"»o°'r°'.' 

ro«rl.  Aol,  "^licrein  (lie  .mJ  A....   «•■  j,j,c.  o  oe.«.»  deH  «/ 

„i,l.ee    to    the   primar,   ""'f '"' /""i"  repa»»e-.t   Hereof  ,.»■".  --our. 


roKllS. 


737 


(Clo.e  a,  in  ,,„,,,,„  j^,^^^ 


"».  0-.....,..  o..„   a„„„,v„  1,^,,. 


{daletl). 


,    ,.  '*™  '■'""'  we.  o«(..] 

!     "  '"'■„•„/'"'"»«»'  Creditor. 
■••■  ■"•...,  .Iiidimcnt  Debtor 

W  »«"'■?■""'"■>■  I>e)  „„  °',        .     <"  Ihe  CouUtt 


1=0-  P..VAL  CAa.V„„„  o,DE«. 
(S«  p.  jss,  M,j  , 
'»  «..  S.,re„e  C„.r,  „/  o„,„rf„. 

'  •"»""•  •■»  ««»!„,  („r  „.  „„,  t^, 

(Bo(e) 
"Cdrejn  A...      ii  ,    . 

"and  """'  '''""'or, 

■•    •''•dumml   Debtor. 


0....    U.. 


E... 


'  fl'Jrmshee. 


of     '■  ^""V*"  'PPlicatinn  »/ 

M.  and  rt,  „r*r  Ace™  *„;»?«  ""''"  '■""'r  '*"  »*toV, 
O.C. — 47  °  day  of 


I  ' 


F0KM9. 
,n  irlicpcliii  i'  """        -.I,,,,  to  He  oboiie-""'""^''  '"■,:„,.  (he  "oW 

J"!/ »'      , ,  •      ,  >'c!»."mj  "I"" "'"' "'"' ,.    .,1, 


(See  pane  4«'.  "»"'■'  ^^„^  ,^.ej  onJ 

ercil  (or  »«"' "         ,,,  ,.„„,»  on  »»"« /°l,,ij.  -cnlioneA 


BalUS. 
Dated,  etc. 

To  tke  C<"''  °'  ""  *'°'"'' 

152.  Ex«CT.o:,  TO  BAU-OT  r»  S^^  ^„^. 
(S«e  poje  467.) 
(I«.r.  'me  0/  Co.r<  a»d  S...e 

■J       Iff    dated  *"* 
l^«"''  .i„„  i«.eii  0.1  of  tke  »"i      ■''\      „,  the 

■I""  °'      ,      <  ike  defe»da»(    (or  if'"""    'and  V0»'  ■•"'"' 
Lmed  '"rrWanKor  p"oi"«<"  '"  'J°  ''°'  ?„r  <ke  «<.-«  «'  "«r'' 

;Udrr^»rtb»Var."ar,i-"  -  "-^^  '"^ 

'«(  price  !»««  ""» .'" '°"ro»d  chGllel"  do  «o»  f "°'  „„  <,re  re,«ired 

I  CO..  '\» '^tl'".!"?^""  »»''  "r^  °'.t  d'e/e»d«™  ?»o.  e.emp« 

,0  I...  0/    I". °'V„  .r/«id  co.»i..  "'\""'?k''/,a»e   «««"   *«•■"' 

';rrC"»nVe;;io'*«'«°''-°''*''"' 


-"(Hi  Ms, 
15"  .1,    s  "» 

TO    FV,.L   AmocVt  """^  '"■   "">«"■ 

"¥  virlu€  of  thf  u-iih 

""'erf,  e(c.  «-"Mm  <:omi,„inded. 

Sli"riff  of  Count,  of 

Sheriff  Count,  of 

""•  *.D.  ID 

ISeal.J  ,«      , 

^,  «'°«'-<  «"<(  Coiwe.) 

any  0/ 
To 

Sheril  of  the  Count,  of 

Jf*dffmen1  Clerk. 

Interest [\] • .  . .  T 

Suhtequmt  cosit  .', 

Tiiia  execution '.'. 

r-ev),  the  sum  of  '. 

"pon  this  precept.  ^  .  end  your  Uvful  tees 


m\ 


i 


m 


T40 


rOBM8. 


Ike  "f"'  "'     .  ,    I     •„      (.,.  an   order  («rcoll"»   '»»•   '?«  J"" 

::.;..  .,»  «.  OJ,  <»;  ;- ,  »»';;'i  "'..".'dek  i..  .«.c  pr<,e.J.r.  l«o*,  « 


/ioied,  elc. 


YuurM,  etc., 


154.  Jruo.'.  0«.».  «»»>»  '""'°''  "■•• 


Dated,  etc. 


Jodfc. 


(-"•"■7  «"'"•"'  '*;'e  ZanTo/cr  .»c  -oM  ;«».""•«. 
only  for  *  > 


t'i>riMti. 


Act.  WiirM  Tiiim  , 


741 


''•J'K  UM.r,  Tri,  r«ri,iio,»'  i,„,„ 


l''W.   ■TuonuK.'VT 


""'«»  "^"^  C.n„T„»,-  „^,„  ^„ 


ip,„,  ,.  ""   "n-'w  Act. 


15B.  WniT  or  vfv   r, 

'"'■™' ™  '^™-  ro,  R.„„„. 

(P^Brl  mill  Pa„„  ) 
^'"^  .4.7).   ,. 

ISfnl.) 

I'M,,  ""»"»i"/,;,^f  J' "'•''"'';'•  '•«'••'  ..<(  »/  nu  ^„„rt  „„ 

«'"'  -o(  ang  other  or 


II 


Mi 


VUHH"' 


,,    „,   ,1,0   c!iro,ltl.in   "■'"";*"■ 
The  *,V...n  "."''<   ....h;   -"'«'■■    "'.'J^,  X.P.<9       • 


Ckrk  I>ivl.i""  Court.  County  «« 


/n  thP 


(jHection  I8S.) 
Di..i.io«  C..ri  i«  ".«  C-"'"  »' 

,        n    ...  PI"'"''"' 

Beiirecn  A "•• 

and 


f,  1) DelenJant 


i„  He  Co«»IV  »' 


/.''.■•V' °'«',\'.  o..^  .»i  •»»■• 

fMl  -»o»  'f';.,  ,„e.Ho»  ojainX  lonJ  >•»'  ''"  "'"»„  „o.  •oiUci''* 

'-loi-  .onVr/."o  t.  .<-«-.  •"  '-"•'"  •"  '"^""" 
„,.on.  for  WW). 
Strom,  etc. 


•l.i 


"r=:::c:':r;v 

(MTKpnd,,,,  '*'  .  »/  i,,    ,i„   ,. 

'onally  arrtf  IL..  ^t  '*"  t/uu  ..i 


(Bmltt  SI,  gs  , 


'  hrmt  ante.) 


i~u-i^ 


"/  tencinil  i 


ill  Rule  SS  nntr. 


USectiOn    BOH] 
(fngert  Title  nl  /v     * 


U4 


F0KU8. 


Jem  of  the  claim  '".""'"l''  '""'"„  Lc  pwedinj.  Mo*  »«»  «°"; 

in  /nil  /orcc  ofJ  <"■'■'««• 

SeoW  <">d  deliveiei 
in  UtpreJcuM  0/ 


C...  D..-.  H'Sl 
(J....  H....   [tW 

J,   ..  r....  ti.si 


(Artd  offlciaTit  ot  px.'c.tion.) 


(Seotion  208.) 
...,e  0,  ,Ke  C„«».„  »/  V»-'f„;',Cp.r«»»^ 

Jttdije  (or  Clerfc). 


l!  V  i 


165.  0»..EB  OF  RErmENCE  COSTAISISO 

(Commmce  a.  in  Torm  85.) 
IS™'-1  .       ..  »     Urn 

(,■»»   iime  «r(i».e.  I»  <»""•!"'  '"'.  "T  '//aJ  Wore  "»e  "■«H«»  "'  *"' 

frnior  on  oath. 


Fouiis. 


7io 


In  ,  V'""'  ""  ""  «/««(,.  •  '"  """  """■  '"ftec 

1SL,\"'  '•"•""'">  or  control   Xa     i«T,"T   ""''  *'"«"'»»<» 
»».«  <»ini  r™,M,i,,.  """  '"'■»  ™"»  'o  1*6  older  „  «„  irtitrX 


I8«.  Obdeb  u.vdbb  SrcTios  219. 

{See  panes  361,  et  >eq.) 
«"•««»  A....  B pu,i,ut. 


day  0/ 

B.  ROB, 

Clcpk, 


C...  D. 


,  Defendant. 


of  MIorUon   (or  as  tlip  case  mnr  l^   '"f.™  "Z  '*"  <"i«r(.  iraj  miUu 
«.lh  particular,,.  /  */r, "?^>'  f'""'  "■«  »™nd  of  ™S? 

•iiaru  wa„.  and  after  »r<„i„„' '/i,   '  •;'  '"'">'•"<!  "i'"  «<■  i«n)lrr  ,„  „  ,„„.' 
'*.=  .««  B. . .  .  /  .  .'Tr„.Z  t^'T  °"-i  '*"  "■"'  ^tendant   a:d 

<nth  repay  to  the  .aid  delendant  ih,  T^  B....  F rf„  /„,*- 

■'nlau,fu„y  e.,arted  (o;  „,"t  '."„'"" ,1''      „    •  -»"»  ^  /"-i  .". 
I "■'•»  ""  ""d  defend:nr7„,':Zr,l,tk'J"  '"'"  1""""  "■■- 


Dated  thin 


day  of 


A.D.  19 


•fudge. 


It 


I 


lit 


i 


1i6 


yOHMS. 


„,  romiiimST.  usoni  Sicnos  219. 
180   (1).  WiMAKt  or  COMMITM"". 


Counfy    . 
of 


,  at  Me 


3 Plaintiff. 

and 
D. . . ..  Defendant. 


Bettceen  A. 

C. 

,ftc»  the  -bailiff  of  thii  court. 


day  of 


wax  by  mv 
A.D.   19 


Whcrcrts  r,  .-■■-••■  ■  dav  oj  '^  D       . 


'       And  »»ere«.  it  >ras  ''''''1^' fZmJl    ««    »««/';■    ''■-■ 


day  of 
at  tlie 


Jndgp. 


0,„.Am    A,.    O.MB   TO    BE,NO    W    A    P.«"«»    '» 

[See   Note,   (o   S™«°»  "<■' 
„,  ,  .»e  p..i»W    (;r  "f  "/nTi'a.  «?/  c«"  ' 


rOBMS. 
(Formal  Pari,  of  Order  „  V,ual.) 

°  •»""  *"i'c  iee»    hrousht.  '"'  '"  ""■  nnion  from  „»,„» 

And  ,(  „  ordered  that  the  ,olj 

168  (1).  Warrant  to  Levy  a  v,«r 
^Vhercnn  II.         j[  »    ■       ,   , 

re/l..™;   (or  »/(«•  J«i„,  ,„.„^„  „?'  „j  ,""7    "»"   '"«'   tlround   for    s,,el, 
M  the  case  may  be).  "'"""'  '"  •"•■"  "'«<™''.'  (or  ,„  /roAioT) 

Whmupon  it  „„i  adiudoed  „„d  ord„;d  i     ,i 

ff.-.-    hnik  not  mode  ,ueh  pavm^f'  nf  '"'  ""  ""''  "■■■■ 

«'<■'  often  Mfore)    to  c™„3To„  fo^lK^T,  '""'"'"   ""  "'I'-' 
*"'"'  <""'  "h  of  11,0  oood,  aj  chit,',      I  J"  '""'"  "">■  '"1    hv 
(">t  <^empt  from  exeeulion)  (L  .  M  «        '  "'  ""  ""•''  "■■■   If 
tone  sum  of  S  "Zl  tu'tZ  Tj  ""'"■  r"""""'  ""'*- 

the  ,„me  irilhm  thirl,,  do,,,  „<,„  ,,°T;  'f"'    '°    ""'  S™  »>«!/  *oi.e 

'"^-'•^ndertheseoloflhoeour.thi,  ,„„  „,  ^^ 

Bv  order  of  the  jadoe. 

r»   v....    W X....  y.... 

Bailiff  of  tlie  said  court..  cierli. 

Pine  

Cost,   ■ ' 

Execution   

^evy  the  mm  of ~f 

M  you  own  lawful  fee, 
(See  pp.  ue,  iss.) 


IJ 


i:i; 


V 


rOBMS- 


748  „„„  BcctB  TO  OT 

(Iii.rrI  Tme  m  "  at  ■ 

■«i.,  of  ili'  "»"'••  *°''''"'   inrre  .lo.'"ibo  «.'  ■">•; 

Mdiuf  forml!.  »™' 

„„.  XV*»*-  TO  I-^'^'J-LTsV^O.  »«. 

(/rtjieil  T""    ''  .  ^jjj,  court  m 

H ■  ■  •  •   " ■  ■  "■  1    „.  tlic  case  n>«S  '"'•    1.  ike  ploiniiff   (or  <W  "«' 
from  the  wo'*      °"'"   ' 


roBits. 


749 


|Senl.|  <».ol»«-,). 


jPo  (Ae  abnvt'*nmtd  plainlilf  (or  *o  X. 


■  )■■— 


r»«  ol«rl  0/  Mia  court  Jemafidt  of  uou  tlu  nim  «/  t 

m»y  bo)  m  (»e  .aid  Count, \l  „I    u     J""™  »<    (»«  >!■«  «i«i- 

md  there  to  ,heu,  eame  «■»„  you  .houldZ,  h^  1^  /"J™™".  ««d  then 
pa,  the  mid  lee,  and  eo,t,  aZi'Zn,  o,,rKiX-''''''u  ''"  ""  '"''<"  '" 
and  .Mio».  aecordino  to  the  proTi'Zo,  //,%<,^    ''J'^reunto  annexed; 

Dlvi.icnCourt,Aet:u:ercpaZlTeZ,hr/  ,  '  .  ''"".*'  '«"'•»»/  '*' 
XOU   did  not  pa,.      .  •"•"•"I''  '»  11"  fii-'t  tmtonce  h,  you,  but  trhirl, 

order  of  thciudie„The  oUaZd'aZ-.'  "T  °°'  ''°'"'"  '*"  '""-■•«" 
section  of  the  /.^  «LL"^  il""!",!"      """'"""»"■  «•">"■■  '»«  ■'••(ft 

or  S(,  »«a»  other  Kay,  and  me'n7aZJ,d,^^  'T  '"'°'"  ""'  "'""<«''• 
court  to   he  paid  t    .  ti ZeZed     7,  "^  ''"T'"  °"'""'  '»  '*-• 

«■■.  ..».»„„,  a„. ,».  Jnr,  7c:TriT.i^h::zii'z:a\T''' " 


(Conclude  a,  in  oHier  ««iiiiaonrej.) 


^li 


172.  Oao™  0^  P.„„  „,  ,,„  cosrs  to  C.^bk,  v^deb  Skct,o»  40 
(ln,ert  tit,e  of  Court  and  ,t„e  of  Cau„;  or  Cau.e..  „  „„re  than  o„e., 

clerk  of  thi.  eourl  the  .„»  „/  J         '^-.if  "^  "'"',  ''»  "'■»  "■  «« 

/ee,  u:hU:h  .Hould  have  Znplid  Hhtto  tJrX  .T,l*"  '"'f  "'  '*' 
procerdiiw  herein,  and  uhich  „o,,-    Z,„"  ■,    '  ''"■court  on  the 

co,l,  of  thi.  proceJZ  and  I  tie  r  ™,  „,  «"'«"''■'»<'««'«'•   "ith  .»o 
paid  jl  i,.  further  ordcZdiL,  '['•''  of  the  m%d  sum  not  leirni  ,o 

chattel,  of  the  laid  or  thofT'"'  ''"    ""'  °""'»'"  ""  OOod,<.nd 

"a,  or  can  le  recoZldZZiTot,l,7'^f  '"  f'  '"■«^'  «"■  court 
of  thi,  orto   ic  .node  int/epZe,u/e         l™"  ""''•  ""''  "'"  ""  '■"'' 


Dated  at 


thh 


-  la 


<hiv  of 


Judtje. 


Ijii 
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TOBm. 


t73.  I)x.c.T.o=.  ON  O.™  ™  «^-^;™"i")." 

„„.„.  ...X  0/  Co.r.  a«i  S,yle  c,  Cau.e  ,.  <»  S.«««.  «  <»  ^»-  ^"•■' 

,U  Jlr.l  !»««■»««  '»  '"  'i^i'lLl  before  .«!*  proceeding  «cre  Mien 
letol/  He  .aid  proceed  MJ  •«'•''«•'>  ^^'TtZ Diii.io«.  Court.  Ao<;  o»d 
„„d  jn.lil»(e</,  0.  required  l»  •«''?"•'■'?'  ,je  i«d,e,  of  icliicl>  1»«  """i 
Z  p»vme».  fkereo    k"  l"»  "f^'fiit^;  ,L' .«»e  Un,  been  d.l, 

TJltA^^'Tl^rT'or^.;^';^^^^  „,  .».  ,ood.  and 

y„.  „re  il.er./ore  »"^^«f  »»|  '^77^,  „6»p<  /ron.  «f 'r^. 


To  TJomo.  S(«r»e, 

BaiUff. 
(Memo.  a.  in  other  eienitioM.) 


Judge. 
CleA. 


day 
A.D.  19    . 
Bated  tW. 


1„   0.o«.  TO  Svs,..o  0B„»,  0.  ««.-«.  "■  ^-"■°"-  «'°-  "'■ 
„„ertli<i.o/Co«rlo»dSt,Ieo/C«..e.> 

„  i,  ordered  Hal  '»V''?r„r<'liiIi°ooirH»  oljlton'tearin."^  X 
.nder  iU  i«di,me»t  (or  order)  1  "'<»;;'  ^'^-ntil  <».  Ja»  »'        • 

day  0/  •  ' 

d„,o/           ,>t.I>"     •     <««'•.''."... 
Judge. 
(See  p.  i91.)  

„5.    0..™  -T«,..™  EX.0.T.O«   0»  ««-.-  —   "   ^• 

(Title  0/  Oo«rt  and  St»Ie  of  Oawe.) 

W.e..a.  ..e  .-»<»«  «"»«'  °  '^""ToVTe^^^'n-M"' '" 

S^r^da-^i'^,  andf  V;?C?»-'-^-^"''iS^^ 
pL  t»e  .ame  at  a  da,  »o«  pMl  <•'»»;;„„  „,  ,»,  judje  b,  aiUdiml  (or 
?t  L  been  made  to  oppcar  <» '*« '"'''SXnl  (.  Knabio  /ron.  .«'»«•» 
aV^alion,  or  ot).cn«.e)     J°'  ''J„f S.",.  <*«  ■fe"  <«  "^"Trej 

(or  oilier  ni^cient  ca«.e)  to  ?"»  °",*  ,  !lereo/,  if  the  .ome  too.  ordered 
^"oredaBai».tWm  •»'?"'.„'"?  *7.7t    be  p«id.  /  do  «•"'"»••  ""Te 

,„  i,  p»a  b,  in«talinent.),  .0  <"'f^"'''°°A^  as  the  case  may  be)  be 

l5^^e  '»«  .--7-'  <r(re"  ^fy  «Se  «'-  -^  •"■"'  "'°°  "" 
,(o,ed  (or  ...pended)  for  (here  spev 

the  order  is  srantea.)  ^^^  , 

Doted  tM.  liai/of  '■     .»  

Judce. 


P0RM8. 
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178.  Notice  „,  I,„,„„  „  "' 


and  /o 


Doled  m,         j,^  „^ 

To  the  above-named   , 


.  A.t>.  m 


""""I"- for  iHe  abote-namei. 


177.  NoTiCT  TO  Pkobuce. 

(Co«i-(  ond  Conw.) 

Take  notice  that 


fla'pii  the 


*■»  0/ 


(Sidled) 


.  A.D,  IS 


To  the  above-named  „„,  , 

. .  •  and  to 

""  ""oitar  (or  ojml). 


Solicitor  tor  the  above-named. 


r 


752 


rosMii. 


JVo.         .  AM.  tt 
In  the 


178.  emit"  NOTICM  to  lll«  Fl»»">"- 


DtvUiiM  Court,  in  <»«  C<mnl,  0/ 


B....«» '■"■"•"* 

ana 
,  D€tendant. 

parlictar.  (»«t«/  ««  Mrc.n.o  a»»«.«l-  .,   ^,„.„j   i     ,»o 

(e)   .Will   ot    l»«  •  "-I   *""•'    wwry  defeno.  not  herein  .peclSed.) 

-  *:\;:!i::irrr  .1?"/-: -.  -  -^  °-  --  °' 

,„„,■  por<ic»lor»  0/  ''""'<''  '"y.U°Z.iinin,  (or  e»Jor«««.0  »/  '»« 
t";,)   .Will  od.«il  o»  'f  '""''*')     S  'p«»   (»'  »"  ""^  '•'""  "'" 

nrnmutorii  nole   (or  till  0/  MCJonlW)    ■"■-»     >- 

£  :,!  l..ic,,  L  ro.id«.  0/  »»"'  °^°'™-,         ,  ,„,«H„r  u-i.l.  «         ,.  • 

„)   .,/».  poiJ  i»<»  f «;;'  '*%""  °'„'  ,«o»  P0|,™e»<  i»  /"«  '""'- 

/aelion  0/  »o«r  clai.«.  »')i.o».  <J'"  Jj  l^';",,;,,  1,„  „„„ej.  «»le."  »"*•» 
oDIco;  ««l  all  i,roeee<l.»S«  <»  '»«  °"'  ^     y     ,„   me  „oi.r  mien- 

tion.  .0  proceed  /or  '»'".7'»'^:^  ,:,,";„:  L.t  jir.  a  .rrido™  «oHce 
eiHer  accept  or  re(«.e    lie '""^  ."  j  "(iree  doi/«.  ot»er,ri»e  »««  ■""  »« 

,roJJ"t:*.^-i^"-»'"""^ ""''"""" """  "• '" "'""  '"""■ 

„„.  Kore  .«/ac.;o»  -■  ;•;;«-,  ■  f;,;:","!'*  IcndeV  i,.  ™v  0^- 
/oclioi.  0/  »oi.r  claim,  «»''»»'  "'„'„;,  ,„  Ike  l//»>  «<"">"  "'  ''"' 
and  paid  «»»(  .«»•  •"'"/°";;'  f„""„m  le  paid  io  .o«,  le.-  o««  dollar. 
Dicieio..  Court,  ^f'''^,X,Z^o.ecuilv<'^'  •««■  »"''  °"  ^IXe 
i„  COM  »o«  do  not  •»  "»  '° '"""7„V,le««  »o»  "isoi/l/  ">  »«  «""""  '.  ,f!. 
7"  to'^Sre're*;'  '.  recSlil" Votic?  ,o..-  i»t«.tio»  to  proceed  /„, 

r  'dTlfd!  »o7^«».<7-7 V":f  £•  „..  .re  no.  a  d.«v  o-«/'«- 
llici^o:  JoT'L'o.™  It-enled-J^^'a'ro/— '.  '^  <>■  ""  ™- 
may  be.)  ,  ,1,  ,,,,1  „,„o«nt  0/  »oiir  demond,  toiietkcr 

„„ri  0/  i).e  a».o«»(  e/omcd   ''^'   ''''"•';„"  ,„,  ,„,  to  attend  on  1». 


roKiia. 


raa 


"  7'"°  -:  '^^'!r '' "--  -'^r  s„':/r-^ '» 'r 

o<f''Ott  to  fiite  in  -.,■  J  '^  defendant  inicndj,  »t  4k     i 

— (Here  .,.(  „,„  ,1,     .  """"'  "'•«  «» 

"""'•  """«"•"•  '»-'*- w?r,*:;  ,tf,  t';.-:-''  '*• '-« — <  -/ 


(See  A'o/rs  nf  p.  ^77  j 


(Court  and  Cause.) 


7S4  '"«»'• 

...»,i.Ar..  ««.!  .»-<  <»'  «"" "•  "-'  •'""  '"  "•'"  '"'"'"""  "  "' 

/olloie«>' 

.,  ..t 

.^m.iiliit  »/  luifrol '. '. $ 

SubMquetti  rott»  f 

SMbitiiUtnt  Merml . 


[8IAL.1 

d««  of  '»       • 

OI«-»  0/  l»«  nirWoi.  Curl,  o/  <»«  0»"»<»  »/ 


f  for  colU. 


181.  JOTOMtNT  or  No!»-ginT  «  DimimAL. 

coj.(»,  to  be  pni4  in  dw)- 


ma.   .lUDOMENT  OK   AWABO. 


$  eoMtf  (or  / 

pnirf  in  (tav* 


IfW.    JinCMEST   FOR   DfJTNDANT. 

Judgment  for  the  defendant*  (or  for  the  y/'-"^";'  /"•■  * 


rOtiU : 
ment  for  me  irc/enut""-^"-  '■"'"„.'.,„  ,  /^i   his  costs. 

„r  J  for  hix  trouble  and  attcndin>rr.  and  also  f  J 

in  he  paid  forthvith). 


♦Add.  "  on  rerdirt  'jf/  )'• 


if  fiicli  lie  tlip  fix't: 


^"•■■.'oj  ct^^^zt:'  '•j'''^^'7z  :::t^""'-P'^°' 

L.vDfcB  Section  21G 
'*™ '^''""  «  p.  ,5.12.)  ■     ' 

»/  <><■  •„";;  .'*«  """"e. »(     """  'T  *«•■'  •«««(  «*.  „„„rf,  „, 


TM 


lOKHI. 


Umdlonl  »l  ••I'l  T«i»™«n<- 


Dtici,  lie. 

To  r.  w., 

lUUiC  •>(.  ■■<'••  

(Hcrlion  <18') 
CaNAM,  1  ' 

PiOTiKci;  or  OSTiiio    • 
OouuTT  or      .    I 

;".^'. .  "'  °i"  -mE-:  rr*  "■ "-" '-'-  °- 
'•-jir.!.-Jt"j:";iV;.t°i'r .-;"'"  -•» »/     - 

,»          „,             in  lk«  CO""'*  o/oreiaiJ. 
"        '  I7,.S.1 

of  iiit  pracc  a^  required  Iv  "«  CrimiiMt  *.««•, 
proceeding. 


'W.  Dtciiajiio^ 


or  Kruit'i:  ,„  \„ 


•*"'"«  or  o»T*B- 


'•'*••■  15  (»), 


I".-.  I., 


■  "■  »■  O.  IBH, 


ON  ' 

an. 


'"■  "'"■"T.NQ  Nora  „  CrHT,,. 

/0     fA«     D- 


Mc  Honorable  /«-   ».„„ 

'   "le   Proii.acf   of 


CD. 
"U".  It  (/,""  ■'"•'»'■:  8.  SO.  J9H, 


lo; 


»m  Cu,.  „„  .  „„,__^ 


(or  «tii»«  -.u..  ..  '  *  with  .„» ■  '^  fnotttha  attrt 


''"pacitj/ 


Dotci,  etc.  """«  ''"«™  "OJ  Item,  „f 


?566  """'°- 

(MEMOaA.D.M  TO  BE  S.EVED  ON  DE.TOI.  WTH  COPV  0.  ABOVE  NoHO.., 

on  you.  A3. 


\> 


193.  NOTICE  WHEBE  CLAIM  ,8  A  Juboment:  R.  S.  O.  1914,  c.  14, 

iy  vie  against  the  mW  CD.  i«  tne  l|»"  jj      ^  f„  a 

S  °L\,  H™  <o  ™".'tU  »«  «.e  <.  /u,«.  ..e  an.  ..<»,  .0 

™e  ».e  ..»  0/  »  '■»  "»'"'  '"'""■ 
Dated,  dc, 

Judgment  * 

Su6ae9«c»'*  "oat"  * 

Suhsefiuent   interest  9 

Total * a,B. 


BOONDABIES  OP  DIVISION  COURTS 

JUDICIAL  OFFICERS.        ' 

Alooxa. 

F.  Stone  Judge,  Sault  Ste.  Mark.. 
MMeFadden,  J.J..  s„„,t  ste.  Marie. 
^J^J.  S.  Marfn,  Crow,,  Attorney  and  Clerk  P.,  Sau.t  Ste. 

Of   '^-^^'Z:i:t,\^^^^^  «-'.  P-"e. 

islands  in  front.  ^     "  ^"'"'  '"duding  all  the 

land,  Houghton  and  Otter  and  I  ;",'  ^'*"''"''-  »"""- 
.ast  «ve  nan,ed  townshlXX^d  rth^  "'^  ""^  "'  '" 

»hips-;f"^lt:r  K^irB^id  r-A"'  '"^  ''-"- 

Otter,  and  the  boun'darv  lirof  the  faft  '  .'^"'''"™  »"^ 
prodnced  northerly  to  the  norfl  ,,  """""^  "'«  township, 
a«d  on  the  ea.t  L  a  t-  o^/™  ,''"""''='^  "^  '''^  1^-'™'. 
Townships  of  BrigM  and  Tho™^"'"'.  T'''"'-''  '""™''  «'« 
of  the  DWriot  of  Alg™?a  '^™"  '°  ""^  """>""  ''°™dary 

6.-Con,isting  of  St.  Joseph's  I.land. 

of  the  etite*^  ^^^^  :^  ^  TwtdV^-"'"'""^  '^'"^  -" 
Village  of  Cutler  and  iohne  Island  "™"  "'*'^'"«  *>■« 

BaiNT. 
A.  D.  Hardy,  Judge,  Brantford 
A^J.  Wilkes,  CCA.  and  CP.,  Brantford 

Of  B-ranIford"ntt1nd:,Tedt  Z  T  '"'^'"  '"^  ^'"-'"P 
described.  The  To^ZtZ  '  f  n  ?"  '^'"'''™"  hereinafter 
that  part  „,  t  e  T^,  n  1  of  IZh'".  T'  ''""""^''  «"" 
n.ain  road  from  Brantford  to  S  "iu"  '"."^  '""*''  "'  ">" 
child's  Creek.  ™""ord  to  Hamilton  and  ea,»t    of    Fair- 


B0UNDAE.E8    OF    DiV.B.ON    COC.m 


!    il 


I 
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,_.,.  TO.,.  oC  V.H.  ana  «  paH  ».  So«.^^^^^^ 

Situation  ot  the  >a.t-n,e„  ,o,.d  .  ne.  ^^_^^^^  ^^^^.^^^ 

and  of  the  firrt  «..c*.»."n  of  t'-  ^-J^P  ,r„„„,„ip  of  Bnr- 
4._The  ten  northern  co,v^  ->™«  »    %     „„,  5^^  eonees- 

,ord,  and  all  that  part  f^'^^'C^'^^t  "f  ^^^  '™  '"T", 
rion»  of  the  •I'own.h.p   _r  "","*  "" '    rti.m  ot  the  Kerr  traet 
lot,  numbers  10  «"d  H.  ™'  ,*''tf-mcntioned  line. 
„est  of  the  -"'"■;•»'»"  ''^;y  J;  the  four  southern  conees- 
'i  —The  Township  of  OaklanM,  u  i  ,        j  t„  5  m- 

,„„t-of\he  Township  ofBur^rd^n    -o  U"u.^er^_^^ 

of  Oakland. 

BitrcE. 

A.  B.  KUcn.  Jud.e   ^yalker^n•    ^^,^,^^^^^^^ 
Thomas  D.xon,  C  .C.A.  and  o     ,  ,^ 

.The  Town  «*  .^Valkerton  and  the  Jownsh^P^^^^  .^_^^  .^ 


1 


on  ana  tne  i".".=-i.    -    .        . 

1. —  me  i"' -  ,  .1    „f  *Vift  13th  concession,  m 

J^f ,:"  n^r'^t  rirS  :he  lOth  »nce.io„,  in  lots 
''  ':  ^T-^rXe  of  Teeswater,  the  Townships  of  Cnlros, 

-^-?r^r^fti:::ri:».r?r.^p-— - 

U-in,  south  ot  the  10*  ^0-es.on.  ^^^  ^^^^  ,^ 

4._The  ^'"»8e  °f  J/".;;^-  ,„„eession  and  west  of  bt  Z6_ 
ot  Brant  lyi"!!  ""^h  ot  l""';'™  concession  H;  lots  26 

That  part  o£.  «--';^;>-%Th  'lOtl  Uth,  nth.  13th  and 
to  35.  inclusive,  m  the  8th,  -nn,  Sauseen,cast 

4th  concessions  of  fe  Trnvr^hip  of  Bruce .  ^^  ^^_^  ^^^^^^^^.^^ 
ot  a  line  between  lots  2     an    29.  an  ^  ^^^  ^ 

ot  the  town  line  be twe  n  A"^^;  ""^  ,5^^  rf^e    line    and 

I,i,„.     ,M1  Klderslie  l>-.>^/^^;*„^'„„o  that  part  lying  north 
south  ot  the  ISth  concession      And 

ot  concession  11  ""'l'"''^'  "V  „(  "•„,abel  Ivins  ™rth  ot  the 
5._AU   of  the  Town  hip  f  ';"r       j^,    and  all  Saugeen 
10th  concession.  For.  ^IP"  ^^Jf  ™f  .X,,;  ,ots  10  and  11, 
not  in  No.  4  Arran.  west  ot  the  line 


BODNDARIES    OF    mv.sIO!,    CO0R„. 


75!) 


10.  eonce«,on  C,  and  concessions  8,  9  and 

^"^^J^i::^^^,:^  ^  fe  T„w„ship„, 

•>"rtJ,j>f  tl,e  9th  concession  '"  ^"^  *'  ""'J  »"  Kincardine 

not  in  ^:':zt.':::i:ir  ^t  ^-  ™<'  -"  ^"-■■■e. 

and  east  of  concession  lette^d'^c'  "    "'"  '"'  ^™^^^"°'' 

nn.ndsT'""   ''""""'P"   °'   ^^-'non   I.indsa,,   »„.,   g,   j,,. 
included  in  £,:  4  InTr.""*^  "'  ^■''""  ■""'  '='"-•-  not 

t'iStETON. 

D.  B.  McTavisl,,  Judge,  Ottawa. 

"■  °-  ^nnn,  J.J.,  Ottawa. 

•  ■  -'■  '''*''"''  C.CA.  and  C.P..  Ottawa. 

1  and  6,  inclusive,  0  ta«  Front  „  .T.  ^'r*'  ""''  ™ncessi„ns 
River  opposite  thereto  ""''  *'"'  '"'""''  '"  the  Ottawa 

'hipof  Xcpca„soutl,o    tXlS°™''f'''  ""  *■"■  ^'"™- 
aml   6th  concessions  thereof  nortifr"'^' ''"'^  *''■•"<'''■  Mi 

'-.nda^  line  ^uj,\:if .^Ztt  T',   f"  *"  *^^ 
foncession.  "  ''^  'n  the  last-mentioned 

«4M^Jr  itt'tX^rlr  """  '"f  ^""-^'P  -r  March, 
tliereof.  '  """"■'"=■  '"  concessions    J,   2,    3    „„^   ^ 

Rideau  Ki:er":;r;r,td',td  lr«h'Th^"T^ '-  *"" 

cessions  of  Marlborough  '         '  **  ""<'   '"'  c"n- 

-ssfo;;;™ttairF;orLdr'%r  f''- ""  "-^  «"•  ™- 

Rideau  Front  of  t,:'lwt ht^f '"^/J:.'"  '"'''''■  "' 


160 


„,vi«ION    counts. 
BOC>DAB.«»    OF    DIM8I0N 


10"  „,  the  City  ot  Ottawn, 

u'     „»  Ncnonn,  cx^P'  *"  ,  ,u,.  -Rivet  Good- 

sivc,  in  conce<"-.on8  1.  ^. 


DDFFEKlN. 


f.UU.ni.  CCA.  .nd  CV-  „,  ^.^^  Ga«^ 

„,     ,  „f  Orongevilie,  me  i  Amaranth  lyine 

{raxn  and  all  tWM      ^^„,,„a„^  of  1"*  "^o- 

^°"*  n  tS^^T -tW  of  An-aranth.  ^^^  „,„„,»,„„ 

3._,TheTown*,poJ» 

5._The  TownBh.p  of  East 

Elgin. 

.f   i„,    St   Thomas. 
c   \\    Colter,  .1"dS'-  "        gj   -rhomas. 
"c.  O.-  Z,E™atinger    J.J..^  ^^^  g,  ^"""Ts onth  Po. 
A.  McCnmmon    C.^  _  ^^^_^,  ._,^  „„a  Sonth 

l._The  Townships  0.  Ba.  „„„„tWe«ept 

^tllThe  Townships  of  South.old  and 

„'L    „(  «;t  Thomas). 
*%'^5r;lcUyofSt.T.--„„,,,„,Pnnwich. 

4._Thc  Townships 

Esses.  , 

I      Indee,  Sandwich- 

«•  r  Bodd,  CCA.  -^J-;;^„,,,,  „,  Wt  sandwich. 
l._Town  of  Sandwich  and 


BOUXD.UilKS    or    DIVISION    COURTS.  jji 


■f  tlic 


ee..on    ,„,,  the  lots  on  both  .ides'of  Ma  ae/st   S       '  ™"- 

Road:;„  mZh„    ZiTouTT''"  ""'  ^"""'  <"  *'"'  Middle 
inelndiiig  the  lots  on  both  «."",'"  !'  '""*''  "'  Talbot  Street, 

aor;  »1 'of  CoHe   er     Lt  'tf  "t  ;°;  ;'"'"  '"•''"■  '"''  ''"'' 
said  eoneession  and  lots  on \„t),      ,  °"'/™™'^'™.  ineludioff 

ail  that  part  of^GosM      ying'nort  "f"  of ''™  f-''  ""'' 
tending  a«  far  east  f,n^  «,   I-     .  concession  6,  and  ex- 

ehester  as  lot  No    llV)"   '      '  "'""""'"  «"'«'"'i  ""d  Col- 
north  of  cotes^:„'i;i-",tt::^  "■*  ■■"  "■  ^^^  ™"---™ 

Fbontenac. 

H.  R.  Lavell,  Judge,  Kingston. 

J-  r..  Whiting,  CCA.  and  CP.,  Kingston 

Inlaid.  Hoi"'HanTi™.  ''^"fr,  "'  ''""™  f^'-"-  ^^"'^0 
.none  island,  r.„d  part  of  tbe  Towi.shio  of  Pitt,l,„r„ 

Of  p;;;!;:'!'.'"'  '"■ '''""™'""  "^  '^"^"^-*™  --^ «'  ^aS 

i-vSTl'wn  1  •''""/'r  "'  ^'""""^"™'  --J  Bedford. 
5      S,?r        ,7""'"P'  "f  Portland  and  Hinchmbrooke 

To.^4  ff'pittltr™''''^  "'  ''""'"'''^  ""'  "^^^^  '^= 

^4t;5Ji^;t^rs;r^:^.------ 

'■— ihe  Township  of  Kennebec. 


I  f — — 


t 


,go  UOUSUAttlES    or    DIVISION    COIBTS. 

Obsv. 

C    Q    Suthorlnn.],  Judge,  Owen  Sound. 

C   H   Widdift.'lJ,  J.J.,  Owen  Sound. 

T    H    Dvre,  C.C..\.  and  C.P.,  Owen  Sound. 

:elot^!Tr3;:ro^rD^i  noad ....  e».  o.  .0 

::  between  lot.  15  and  16  in  co„J.o.,s  -J-  ,;;;„;„/  J 
n.  12,  13,  14  and  15  -f, .  J\»*  ^cn  lots  20  and  21,  in 
Nonnanby  lying  cast  «'  '""„  "°  "^.  ,„,,  joth.  Wth,  Uth, 
the  4th,  5th.  6tl..  7tl..  8th.  9th.  W"'"  ^"'^j/^f  ^,„  Towmhip 
l,,tl,.  16th,  n*h  ana  '8'h  conce..o„     nd  alof  11,^^_^  ^.^^  ^ 

t^t^-rT.  fnlhrr  8t...  It..  10th,  nth.  12tl,. 

-r^r^:^^;:.c,,iu„gw«.^nd-e.tha,.^ 

awiiip  '^,frdt^»:S  *:^  -".  ot  the  lot.  be- 
twecn  the  4th  and  otn  c""  ,     ^owmMp  of  Osprey. 

tween  12  and  13,  and  'f'^,lfZJ^i^^^t^oi  the  Town- 
5._The  Township  of  ^^'''°"'  *"'    ~.„„,hip  o(  Avtcmesia 

^''^■1  °Tth,ni*ror^ ''-;prii:?t^o  the  T^onto 

r:1;^nCH::d:and  sonth^  the^ne  Mw^  -  - 

and  131.  and  conciss.ons  L  -  ^^-^  '  '  '       ^^-^  Durham  Road, 
Koad,  and  1.  2,  3.  4,  5  and  6  nolth  ot  ^^^^  ^^  ^^^^ 

and  those  portions  ,f -"^  '"^'^  ;o„t„  »"'!  ^J'^'""™  ''""'• 
ranges  of  lots  parallel  with  the  lor  ^^^  ^^  ^  ^^^ 

and  those  portions  ot  conc.s.ons     0.  11, 

-^^'^x^of'ti^r^--j-Tiir^ 


BOLNDABIES    OF    DIV1»,0.V    COIRTS. 


?6:i 
tions  of  concessions  r  anil  8  west  ,.i  ,i 

«o.a  and  son/of  .^rrr  rerrii-^rrr^^-^^™^"- 

'• — Al'  the  lots  from  1  to  qn    ,„.i     • 
cessions  south  and  the  t^.rll?  '''  '"  "'«  ""re"  «'"- 

Hoad  in  the  said  To.nst  n  „  TnT°T  ""'i''  "'  ""'  ^"'"">' 
]  to  IS.  inclusive,  in  t"e  iVh  f  „  '''  "f  ""  ""■  '""  '"- 
)5tl,  concessions,  nelus  vef  h  ■',":■  '"""  *'"'  '"'  «"  the 
"Od  all  the  iota  from!  to  20  iti:!'  "^"""''P  "''  ^"'''^'"^' 
said.  "■  '"  "'e  lownsnip  of  Xormanby  aforc- 

8.— All  the  lots  from  51  to  tin   ;-  t    ■ 
cessions  paralhl  to  «n/J..         T  "«''»»"'^.  'n  all  the  con- 
Toronto  and  Sydenham  ^    f  """""''  ""^  *™"'>^-'  "f  the 
eienelg  and  fliltSTfofe^ld  .':ifrot''r'';f '"^  "'  •^^"™--' 
dividing  line  between    Tin  ,     '"  "■"  "'"""'■J  °^  the 

'■•om  10  to  U.  inc  ™i„   a„!?  '^"'  ,^';  '"  ■"'  'he  concisions 

-est  of  the  third  concession  «  W  t  „f  ','  ''"  '",  ""^  -'h- 
Sydenhani  Hoad,  in  the  sa  ,1  '  T  1"  "''"'  ^"'■""t"  "■"' 
lots  fn,m  1  to  5  indus  '  :  ;™''"P.'''  -^rtcncia;  all  the 
the  lots  from  ,  ,„'  ™  ,  ^j  ™""™-  '^  ""d  6,  and  „1. 
18.  inclusive.  i„  „„  Tn"  n  ,in'  "  '"■  ,'=™>:'^''<"'"^  fi-on,  7  to 
of  the  allowance  for  read  wL  ,  ^"''''™'"''  »"  '"t"  'outh 
10th.   llth    and   19th  1.  ^"  "'"'  '«■  i"  the  9tl,, 

elusive,  nn  the  r  1  „r  "■""'"■  ,"",''  '"'"■  '"'»  «•'=  to  .-,0.  L* 
8th  concession  of  „;""  7'  ™,'^.  '"*'  ««•  '^^  ""'1  30  in  the 
lots  lying  east  of  .1  ^""-'"hip  of  Holland;  and  all  the 

in  aiuhf  creel:  'r„r;  r,^-!!,  r"-'™.  '-'^ "  -■'  ^ 

nf  Glenelg.  '^  *"  '"•  'Elusive.  ,n  the  Township 

Haldimand. 
«.  B.  Douglas,  Judge,  Cayuga 
Harrison  Harrcll.  CCA.  and  C.P..  (>„.„ 

and';;:;:;:r^:^L^,J^™;;W'  ;;?  Soneca"e.cept  the  first 
the  late  Richard  Martin  and  elf  pk"'"'  *''^  P^P^'J'  "'' 
Township  of  Oneida  except  he  If  "'  '"'"^^  ""  "^  '>'» 
Cayuga  line,  the  Denn  s  x'aot  nd  ^  I  1'.°^"  "7"'  "'  *^'^ 
■=-,  tract,  and  the  Village"^  /^.."dl*  ^  '"'"  '"""-'>•  "^  'he 


*! 


i        !' 


I  i     1' 


*61  ""  .    «,rth   Cavoga,  except 

Seneca,  cxcep    '"" /      ,  „   t\.c  ^°«"^   \       v.ouire»,  in  the 
line  l-^'*'™ 'frt  Wdr  and  Uichard  Martm,  Ksqu  re     ^^_  ^^ 

„„/5r«eVo^.-^,^,.„..eVi«a. 
Korth  Cayuga  lying  e^»t  oj  the  «^^   ^        conce..on,  oMhe 

s.:^iroTrJati*g-— '^''"""^ 

lots  1=  and  13. 

CoBNW  or  HaUBUEto.. 
,.n„exMtoVi.o.a...uaicialPn,po^) 

J   E.  Harding,  J»age,Wna«.y. 

H   McMillan,  JJ-        ,  p  r  x.,  Lindfay- 

"■  p.  Devlin,  C.P.  and  C  C.A  ^^^^^^  i 

t'    The   To.n.hipa  of   «>»"-;";;  ad--™'  ""^''"on 

rai-^=s  "•^*  "'""■ : : 

Harcourt  and  B™^  .  ^^ 

eluded  in  the  third  m  """PJ^V^^-^  13S,    14«^. 

3_M1  the  re.    of  the  t^^  ^^^  inclu.ne     -  13th,^^^  ^^ 


'«fif  ■  1 


BOINDASIE8    OF    1,1VI»,0X    Cmns.  jfl, 

Hawon. 
J-  VV-.  Elliott,  Judge,  Milton. 
W.  I.  Dick,  CCA.  an,l  CV..  Mi|,o„ 

Ave  lot,  in  JJZ^'llT'oVJi  nTtr  "!"  ""'  ""' 

3.-That  nnrt  of  fi,    'r        ,  "  "">  ""'I  t™n»liip. 

Old  Survev    ^  '^""'"""''  "'  ''■"f"'""'-  !<""»■"  a,  the 

tl)e  fim  division  "^    '  R«|ue,,ng  not  eompri,,od  in 

t>— ihc  Township  of  Nelson. 

Ir.ASTI.VOS, 

G.  K.  Derochc,  .Tudge,  Belleville. 

wn  •  ^''''"'''''  •'■■^-  Belleville. 

William  Carnew,  C.r..\.  „„d  c.P.,  Belleville 

Thurf-;w?ai;r;iT',h':  'inif  n":;'"v""  ^-^  'township  „f 

iving  south  of  the  Sth/n  "'  "'"  ^"""'"'P    "*    Si-in-v 

lots  ^18  and  19.  ""''"™"  "'"'  ""'  "'  ""^  "ne  between 

Cashe'i:ardVhf:f.tJ,::r''''''  ""^■'•""»f™.  r-noWcK-  and 

<n.ide^^r-rv::r?;y:,^r--- 

DeserJo.-  "^"""-""P  "'  Tvendinaga,  e.veept  that  part  called 
4— The  Township  of  Hiingerfnrd 

-^.t^'o{t':;:^-~z:^,^'t[:^^;:j-r 

in  each  c.mcess  on   north  of  fl, .  an,  '  ^' 

p;^;rti,e  Township!!;  11,,^:;;—::--'^ 'hat 
':  south  "oTr'^tT' '""' ""'  "V-  ^''"•-''■''  "^^■"'■■''^- 

1    i    K       ,  „   .  '•""ccssmn :  also  Block   \  and  lots  1    " 

^.  t.  5  and  6,  ,n  the  8th  and  nth  concessions  of  the  Totnsld'p 


• 
I 


i^JI 


«,„ND*«.K»    or    "'V-"'-    •""""■ 


'    i!  -I' 


9._Th.  Tn-  of  T-to".  «.«'        ;;";„•  ,  i„  eacT,  of  the 
,„„<.„„nl.8  of  the  f'""   J    ,^.„     ,„„th  of  tho  Mh  rnm 

:?V  8th  co.c.Mon  thereof  ^j__„^^^,,_    Carlo«, 

11  —The  rrowiiKhip'    ot 

Banlo.  WicUow  '"^  f ^^Z^^.^,.  T,„„.annon  an^  Mayo, 

12  —The  Town»hip»  "I 
a„d  the  Village  of  B.ncmft. 

HUBOS. 

B.  I.  Boyle,  Ju-lg*;  <\^^^^- 

Philip  Holt,  J-;J"  '■"  ^"^  pp     Goderich. 

Chas    Sealer,  C.C.A.  and  t.    .  „j  ^^ 

i_-Compri^i«g  «"•■  T"T"        thof  theCut  Line  and  the 
„     J  *n  it=  iunetion  with  the  Cut  l.i"  ,  ^.^„,.  Mn.t- 

rr\-n-;^--j-^!d::ieh,to.t,,e..ith 

land   then  along  the  m^er 


•"    '"    "•'■""»"    «..  «T,,.  .g 

nip  or    I  u(.|„.r,ni  til    I,  k  «  "''•"''  ">nrp«,inn. 


H-rat 


J"-r„„,pr,,i„p  the  T„,n.,|,i„  „,  tt 

'nil'    lino    In    tt.  "   *""'n»i  n    then/,,         1    .        '"' 

"-thH-h  „"I'",    ""»*^™    l-iinilarv'^^;,      "      "'"t''^'  '''™" 

™d   7th  co„co,si„n,  „f  .aid  Vr    ,""'"-  ''"*«''i-"  tho  6lh 
tlii'iipr'  onilorU-  „i  '"wnshin    nf    P„..    >i- 

Hrnvel  road  to  the  rnad 


?  ..  lU  and  11,  tl"""''-'  """'''*      "  Iv  al..ni<  .«i«l  '""^  '"  ""^ 

Blvt'  . 

UHTHICT  "F    KKSOHA. 

J.  K.  MacGillivary,  C.  AHy-  •""  ^^    oi,,,i,t    nf 

ea.t  of  the  e..tor.,  l»".Hl«;;y  ^^^l^^,  „,  Zealand  an     lU^- 

"-rthrerr— o'  "HI.  ->  i>'-''^*-  -'""-« 

Municipality  of  Ignace-  ^,  ^^^  «"<»  «"'"lS 

■1  _Cun.pri»>"g  »"  "'»;.  I^  T,„,  and  a  line  drawn  parallel 

,   ,i..n  the  Seventh  Meridian  M>e»«'  ^„„,hip  "f  Z<=«- 

eastern  boundary  of  the 

Kknt. 

,   ,1   n«il     Tudce,  Chatham. 
Archibald  Bel,  J^og  •^^„,„. 
j„hn  L.  Dowlin,  .1.J-.  ^"  chaiham- 

,.  I,.  Smith.  CCA.  and  CV.    t  ^^  ^,^_^^,^ 

,      -i-hc  F>r.t  Division  to  eon^-*       ";       „„,,  Wo.t  .0  Ihc 

ot  the  i-<;tii  I'-"'  1-"' ' 


"""•""'"  '"   -V.-.OV   c,.,„™. 


T(i!) 


'X'lwroi.  lot.  isi  „„|  13   , 

p«rl  „f  the  Tn«„,|,i„  „,  ,,,'''      ''""  "'  """'  t..w„.l,i,,,  „,„, 

b.'tw«.n  lot.  IS  „„,,  ,,  „„„|,'„"7"'",'  '"  '"■  »"t  .ide  r„„,| 
1'"'.  «iMl  nil  of  ,|„  ,„i,,      "  '        ""•   'I'  "N.I    ;,|,    ,o„,<,„,„„ 

""rll,  of  tl,.  -Ul,  ,o,„,,tio„.        ''     '"""''"I'  "f  rilb,„v  K«.l 

-hip Of  ..o„.„M  »;',li;  t,e"'8:r:^"VH"" ""^' '■'■"" 

3.— 'I'lie  'J'hird  IJivj.i,,,,  i„ 
>'"re  of  Canidi,,,  lyin^  »e.t  ofThriml'  "","'"'  '"'"  "'  "'» 
;"e,.nd  lh„,  p„rtof^,„.  To.,      „'■""'    '"''  ""''"™" 

Wh  „,„«.«,„„  Ii„e  «„d  .,P„    „  , ■;    '    ™  "'"■''  ■••  the  ,ltl,  „„d 
«nd  13.  '  '"'   ■•'"''■■  •  ""I"  hflween  lot,.  13 

Tow^4''VZwti"i;uto,  i;',e"r''"' "' """  '"^^  ■"  "- 

Joundary.  and  south  of  the  3',  .'J  ™.™""""  "^  the  eastern 

l«ceburg,  (he  Gore  of  Pwl  '"  "'?'"'  "'  "'«  tillage  of  H'al 
of  Chafhan,  no^Shwe  t       'tl"  "n     ""\  T'  "'  '"^T-"" 
«"<i  »-t  of  the  .aid  Jd"Ll:l     ";      ■'"'  "'""■'"'""  ii"-^ 
P-rt  of  Dove,.  Iving  no    ,    f\  "^  '"*"  /f  »'"'  r^.  and  tha 
■■""d-  ^  '  *'"  '<*"'  ""<!  '•■)ih  conre,«ion  ,idc 

»hip  of  HowardlrtTonhc  ZH^  p  "',"'  F"'  "'  "'"  'J'"""" 
P-rt  of  the  Town,hip  „f  Ovf,  rd  n'    .  '"^"'■"'"''''  "'"'  th"t 

™"«'».-i..n  line,  ,|,o  'JwLh'     ,„"■"'  "^  *''^'  ""'  ""d  lUh 

'  «".don  east  of  „„.  lot  ";,',,"''  """  P."'  "^  "'^  ^Te  of 
„.c_,„  ""'  '"""■"'^"'"  !'•"'■■  and  that 


1*1 


i 


\ 


■:,.,.,. .»....—- '-"" •"" 

S"i» ■ -x c;x'?'=T 

Talbot  K"»'3- 

Lambton. 

„    T    M.AVatt,  .T".lS<'-  «»"''"■ 


•,„cUuV,ng  that  port-on  ot 


tcwiiFbip  line. 
-._Tlie  e^*''"' 
8._The  PS'""' 
killen 


.        ,  ti...  Townslnp  of  Mooie. 
,„1  ,„„mla".;'  "I  «'    ;  ,,„,.„,,,ip  of  Enn,.- 


t-rh..  external  bou.Aarie. 


of  tlie  To*n»liip 


„f  Brock. 


Lanark. 


I    n.  Scott,  .ludse.  ''■'^''U,,     rerth. 
V    C.  Shaw,  r.r.A.  a~l  C'l  •'     „,„„,,,ip,„fntun,n,ona, 
■'■    The  Town  of  Verth.  ami  the  1   »      "P^„,  that  part  o1 
■"^SoT      Sherln-o<.ke.  B"r,e..  ■•  >rt"        „.i,„„    „,vcv, 

of  T'crth. 


BOUNDARIES    OF    hIVIS 


ION-    COflils, 


rri 


S.— TIio  Seo",;  I)].,. 
r-anark,  mid  t.  _  Tnnnsh 
I-avant  auil  X,   tii 


til 


/""»'«'    "<    the    Village    of 

be  i.ei,i  ai  the  ip  .i '  .^i",!;;;  k.    """"''  "^ ""''  ■"""■'  *» 

3.— The  Thir(i  I,iv;,,„,,:  r,.  r,,n„i,,     f  ,,      .„ 

-i:te:^:^---«E^-:^''--^^^^^^ 

1..1  .>n,   1.,   Ill  eaoh  conocsainn.  l«tli   ineliiBi, 

«.<■  limits  of  the  Town  of  Sniith-s  Fi   """'^'""' 
rails. 


Fjill 


ivitlun 
■'^itlin-rs  at  Smith's 


:;;-«...L,.e„-ir!;;:h;rz:2t't:t-- 


i 


Leeds  and  Oiie.vvii.i.i.:. 

n.  S.  McDonald.  Judge.  Broekville. 

I'..  J.  Ifcynolds,  ,T.,T..  B'ookviUe 

M.  M.  Brc-n,  C.^..^.  and  C.P..  Broekriile 

town,  and  t„eeo„ee.io,i  Zd.  tt'tiJr,:''"'  "^  "'"''^"'- 

zri;z'S^::^;:f--r-r''^--- 

between  them.  .»"K"«a,  and  the  concession  roads 

3.— To  consist  of  the  1st.  3nd    .Ird   411,  nn,t  -h 
and  broken  front  of  n,     t  ■  ''  ''"'  eonce.ssions 

^^«.eti.,,^rth::i^:ri^-r:r,:"-''-- 
;^;;o7^:f™rrtr-S^^:-:;;-:-!:^;;;; 

eonce-ssions  of  the  eastern  boundarv  of  tl     ♦         i  ' 

.ore  of, and  het.e.i.o,ith  ;;:::::  ol,::;"^--;;,^ 
nr,A  0*1,  ■  I'tMnPhip  Of  Wolforil   (oxront  fhp  7H. 

.'."..  «h.  nl'iind  8tre  n  es    -n'sItT;"  "'^  ■""•;;!••  ^"'' 
and  alWances  o,  .ads  .l^iH;  '  ,    :e  ^T ^  "'  '""""'■ 


li 


r  uo.liird  and  Burgess, 
6._To  consist  of  the  «!  Leeds  and  Lansdowne,  on 

-:si^o"i>;^rTK— n.ea..es.c- 
l-::r::^^r^^oS^--^-- 
^-?^ro  consist  0.  ti.t  pa.  of  the  -^^^^  :^^:^-:i 

Yonge,  in  rear  of  the  4th  ---™"  :^\T''ti;e   Township  o 
the  6th  concession  of  ^-tt    that  pa^^.^^  ^^  ^^^  ^.        „  » 
r~.o8:h:™.    «th  :nd  n..  conce^ions.  and  the  ai- 
f„::aice:  for  -ads  emhraced  therein.         ^^^ 

lO.-To  consist  of  the  1°*";'  ?    Township  of  Augusta  in 
U.-To  consist  of  that  par    "J    '«  /    ^  ^o    18  in  the  6th, 
,ear  of  the  5th  concession  and  »crt       ^^^  ^^^  ^^^  ^,^^ 
,th  and  8th  concessions;,  tlie  whol^  ^^^^  j^^^^.^^     the 

cessions  of  the  To«-h,p  of  Augu-a    ^^^^    ^^^^  ^^^^  „j  t, 
Townships  of  OKfc-.,  ^^"   »^d  :^"^'^    (  fhe  «h  concession,  and 
Township  of  Eli..abethto«n  in    ea'  ^^^^  ^^  ._^  ^,,    g  h, 

ea"  of  tlie  commons,  between    o^  >».  ^^^^  ^^_^^^^^;„„      j    We 
9th  and  10th  concession    the  .tn  ^^^^.^^^  ^^  jhe  9th 

Township  of  ^Volford;  io^  No.^l^t.     ^^^  ^^^^^^^.^  ^„,  «,,  ,, 

-  rr-^rpf  r^r^::  -  and  .th  ...suui, 

4th   6th  and  6th  concessions  »"«  "^     ,    embraced  therein. 
\scott,  and  the  ^"^'^^^^^^  respectively  en.- 
The  said  1st,  2nd  and  12th  am  ^^^^^^^  „;  the 

brace  and  comprehend  f  .""  '^;'  J  ""n,  within  the  exterior 
Ct  St.  Lawrence  and  >^l»f;  *;/,„,!  inlands  would  he 
ul  of  which  such  r"™ru,e°te  produced  and  extended 
iU  bo,  if  such  cxtenor  ^^^J^  J^,^  j,„,i„ee. 
in  that  direction  to  the  ui.i 

LENNOX  AND  ADDINOTON. 

jas.  H.  MaMcn.  ,li.dgc.  Napanee.  ^^^^^^^^ 
II.  M.  Deroche,  C.C  .A.  ana     ■  pi„,,.nond.  all  that 

1  __The  Town  of  Kapanee,  Township  o^e^^  ^^^h 

part  of  Xorth  Fredericksburg  and  Adolph 


i>onND,R,Es  OP  mvisws  comrs.  ^g 

4th  concession,  ottho^aTrTJ',"^^  ""=  '"''•  "--J  and 

-t  „•.,„  thereof  ^the"  weJ  'h      %",  t'rlr-"'  ^T  ""^ 
cession,  '  '"'  -^"^  "1  in  each  eon- 

sion  No.  1.  '^ilolpliustown  not  included  in  Divi- 

aentd*^;^,;::^  :?:jxr^ '"  '^^  ""™^^"'  -^  ^- 

in  DiW^?™  t'  1"'  "'  ""  ''"-^"""P  "f  C«™den  not  inch.ded 
?.— Township  of  Sheffichi. 

LlNCOI.W. 

R-  B.  Carman,  JndRe,  St.  Catharines. 

M.  Brennan,  CCA.  and  C.P..  .St.  Catliarines 

the  Township  of  Ch  '  ""''  ^"'^  ^''"'°""'«  »<> 

sthi-":io:T;,';:''T::n?ht:f  g''  ":''■"'"'?"'"'"  -^  *-= 
i-=n:  vi'iL%"  f^rr^:  -x'^^j-^r  ■•"  -^  ^'■•"'™- 

Grimsby,  and  the  Town<hip  of  SolithV  ■  ^?™'"P    "^    North 
tinn  included  in  the  Thtd  DivW™  '   "'■  ""P'  "'"*  P"^' 

DisTRicT  OP  Manitouli.v 


li! 


"""•>,  of  BiUings  lying  »ert  "^  ''"^  '  !Leof,  and  ^  ""«='' 
Township  °«  f  "*,,  everal  conccsione  there"  ^  Mindeffloya 
,„t,  i5  and  10."'    "^„„,„,vcn  as  Ues  west  of  I-ake  ;„„, 

of  the  Township  o£^  tan  ^^^^^^^^,^^    5^,,    ,„d    7th    co 

,,_-n.e  'l'"-,  '  ,  ;'"tnships  ot  Shegmnd  >'»",«„,„  „, 
and  "--  P"*    ;,':  hotween  the  3'". »™' „'"„  Township  of 

islands  lying  north  an.l  e  , 

™-"i„^^ttnrofr.;rte.^.--:-?s: 

Shcgn.ndah    y>ng  ,       „j  '^,"^"'l„th-  line  between  lots 

17  and  IR  "I  ,  ^„e  „s  lies  «'^\"'      ^^  Township  of 

=rt'fHs:"'=-- "'•'•'■""■" 

Assiginaik,  -"»"' 

jacent  thereto.  ji„„:.b„x. 

Talbot  Macbeth,  .T'-dge^^^^-' 

Edward  Klliott,  •}:•{;.  I*°„7e.i,.,  London. 

,,.  B.  MeKiUop.  CCA.  and  ^^  ^^^     ^^^    , 

,      That  part  of  the  dy  oO-  "J™  ^„„^,Hp  of  U-ndon 

^i^^^^tS^rrais^i^nisrt:^ 

,est  o!  *e  "lam  ron  ^^^^  ,._^^  'fT"'"      t^  «  and  43, 

.eross  the  'l'^™''"-    ™;,;  ,„  „,„  line  between  M^  ^  ^3. 

,„„«ssions.  and  «'      >,„  ,,,  ^ivev  Thames,  and  "l 

,„ip;  of  East  Williams  and  W  ■ 
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.Vos.  12  and  1.'.  '  "  ''"'■"  '"■♦'Vc-ri  lots 

31  in  the  2„,1  ,,,„™.sio„,  the/  ,uL'':r",     '',•'''  "'"' 

n.  all  west  „f  .,i,,  ,i„,,  and  i         I     i^'„  ':"      "■  r""'"'; 

the  front  of  .aid  Towns!, f  \V,     „         "   ^       '  '""■"""  "' 

line  between  lot.  .Vo,    ,■'  n   d   H     ,  /"'"^  '"'*  "'  ""' 

«^",wm,th„tpoHio„ln;;  ^  ;,,;::;■  ^;;;'';«-t'^^ 

of  the  line  between  the  5th  and  »t  „  e  .  "i  ■;;;^  """' 
Thames,  and  w  th  that  i»,rtion  of  tl,    -i-  '.'""  '"  "'"  «'>i'i' 

^.oft,.,inebe.wenr;lt,'r^;;-!ir:;!t^ 

StJfT'^''"™'!"'',"   "^   ■"'■''''''''   "•"!    -'^'•■I'aire.   the    Tow,,    of 

rTt^rt;::::;:-^--;;.'---:"-^ 

that  portion  of  the  Twnshi  ' '  f  T  ,  '  ,  '""'■<■'""'"'■  ^>'t'' 
m  eo,.es,o„  and  J:"X ,^'1^:^  ^  ^:Z;'l^''; 
tlie  sajd  township  '•  '""'  ''^  "f 

'"  r  'r,!'';  "'■;•  *' ; '  '"X-'iT.;:  ,r'' 

.«r.?V'irt:  :r:r ;';;;  :;,"•  •"'  - 


bo.xdab.es  o>  mv.s,os  co.kts. 


ti  -treet,  produced  "»;*>;"'  ^^f  ^"h  and  5th  eonce»Bion»  «nd 

DISTEIOT  OF  MU8K0KA. 

A.  A.  Mahafly,  .T»dge,  B-«Eracebridge. 

Thomas  Johnson,  C.A.  ana     .  Townships   ot 

,_The    To««    of    Bracebndge    and  th«  i„„, 

MaeaJ;,  W>  «--'„  ^t  ^^nX  of  S.phen«,n; 

1    9    3   4.  5,  6,  ",  >>  """    ,  \        J  „f  (hp  Township  of  vvau 

^B.:;e>  and  ^anUin  and  t^n>t  paH  o.^theJ^^___^^  ^^P      ^^ 

situated  oast  ot  10    31    .nrto^se^^^^  ^^„  ^__   ^,^^  ^^,„,l,,p,  „, 

oonccsaiona  7,  »>  ».  *"' 

Muskoka  and  Draper  To«-.ship«  of  Mo"'f "■ 

2._The  Town  of  f^-'f™^  'j;*' '"^  eonc<-ssions  1,  2,  3,  4.  5 
^yae.  Wood,  Oakley  »"d  f^^^  -/„-  „,„p,, 
„nd  6  of  the  Townslnps  of  «"  """»      townships    of    St.sted, 
3 -The  Town  of  HuntsviUe.  t^e   lo  V        ^^^  ^^  ,„ 

Cha«ey  and  Sinclair,  and -c.s,on    XO^.U.^^^^ 
the  Townships  of  S'^Ph'"^™'  »  .„d    the    Townships    of 

4.-The  Village  f  Jf, f "7?hat  part  o{  the  Township 
F^eenian,  Gibson  and  Me  or    and  ft^J^^  ^^^.^^^,  ^„„,e,„„„. 

of  Watt  situated  on  the  west 

thereof. 

DISTBIOT    OF    NIPIBSINO. 

Tos    A   Valin,  Judfre.  North  Bay. 

•;°.%^-I.eask..TX.^"rth^»^^„,thBay. 
T.  B.  McKee,  C.A.  and  C.P.,  1*  ^^._^^  ,, 

1  _To  be  composed  of  all  tha^  part  "H^e  V^^^^^ 
,ituated  west  of  the  line  between  tli      "  ^^^^^^^^  „(  «, 

Township  of  Widdifield  produced  south  t     ^^  ^^^  ^^  „f 

District,  and  north  oHhe  northeast  ang^    ^^^  "-'^^^  ^   "he 

r  :rtr;  :;i  C-Cof  ----  ---^  -"  *" " 

boimdary  of  the  District. 
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"hip  of  French;  C^wnshii  Of  01°'';","'"  "'  """  ''■'•»"- 
that  part  of  tl  e  cltrict  sTf  ft         '^^  ^    Mattauan,  and  all 

boundary  of  th7Dirtrict  '  ''""'"™''  '"  ""^  "«"«>"'.>• 

Butt,  nevine.  Hunter  McCran!,  V^  1  '  ■'''^^'"■'  '^'"'*''"' 

part  of  th.  Di,trier;ifua^"";t:r„- ■;;,"•  T'  ""^  ""  '""' 
KJUth-oast  angle  of  fhp  Tn„n.i.t  '''■""■"   f™"    'he 

the  Ottawa  .tr:VhtoiitCorwf,c'rr''''tr 

east  anee  of  tho  T„,„„.i,-       ,1,    "uana  iiivrr  to  the  south- 

"long  thV»:'t  tu":";  s  „th""io  ''""-r-,'"--  -t 

dary  of  the  Townshio  o7  On  j"*^./'"""""'  «"  the  east  boun- 
boundarvof  theToZhinof  r  '  ,"""'='=/'"^''  "'""g  the  east 
"orthern  boundarrof  tl  niTri  t'  T'""'  """■"'>•  '"  '"« 
northern  boundary  of  the  DWr  t  t  T"  ""'  "'""«  ""^ 
thereof,  thenee  southerlv  „1„J    7^  *'"'  "'*"""  ''"•""'""• 

north-^est  anl  of  h  T  T  \  "■™'""  '""""'""■  '"  the 
the  nortt  bofdarv  of  fhTT    "  h'  ''"''"•■  ""-"^^  <-'  »""■« 

:^t^fr?^irp^"'--cr's^n:: 

BouU;;:'"'  ""  """"■"■'  "'  '""^  '^"--'■•P'    "f   BontleM    and 

Norfolk. 
A-  T.  Boles,  Judpre,  Simeoe. 
T.  R.  Rlaght,  CCA.  and  C.P.,  Simeoe, 

Woodror/aldTirtl  T"™!'  ?'  """  "f   *^'    ^""■""hip  of 


ford 


8.-The  Township  of  Townsend  and  the  Village  of  Water- 


3.— The  Township  of  Windham. 

4.-The  Township  of  Middleton  and  the  Village  of  Delhi. 
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aniJ 


■'The  Vill»«"  -■  ''-*"":fi:t,i    -  -n  1    vi..  «11  that 

part  of  tl...  l.t,  2"<1  .">!  ^JJ^  „,  „,.,  4th,  Mh  «"rt  6  1. 

Le  between  lot»  li  --1^«- ^f  ;!*,[„,,  bet.cn  lot,  ^  ..n,l  .3 
(.nncef^on*  Wing  east  ot  me 
in  paid  townsliip. 

XOKT.U.MBEKI.AND  AND   I)>B..AM. 

I,    \   War.l,  JnJge,  Cobourg. ' 

of  Bowmanville.  yju    „  „£  Xewcartle. 

2._To«ni>hip  ot  ClarKi  a  ^j„ 

3._To«„.b>P  of  'Xr^J:   °,.  Sontb   Monagba 
4_Townships  of  t  a\an,  ai 
Village  ot  Mijlbrook  ^,„„„  „f  Cobourg. 

^•=:j::n:l;;;i/Hi™anaa.^A;nw^^„,_. 

^o'ZCn'h'pol'-'U  Village  of  Ha..„g. 

10._Town»hip  o«  M";;"^;^  „a  Village  of  Canipbellfor,!. 
11.— Towntliip  of  ^ev^ll»ll 

Ontario. 
T    A    MacGiUivray.  Judge.  Whitby. 

„t  Port  Perry.  ^^ge  and  Scott  and  the  Town 

4._The  Townships  of  I'xnrmg 
of  TTxbridge. 


Jih  conceHsionn.  •^"t'-ii  uk  ritn  ana 

the  'i^:Lu::x :;':;:;';:,;"":  ■"  ■*'"™,  '^  "•"  "-"■  °^ 

To,„,hip  of  R«,„a.  "'  """"■ '"  """■'"'•  "■"'  til.' 


Oxford. 
•I.  If.  Wnllmr,  JiKl^;,..  \\-<„„|,,,„.i( 
R.  N.  Ball,  C.A.  «„d  ('.p..  Woodstock 

mmmms 

2.-Compri«.s  tl.o  Towiisliip  of  Blpiihoi,,, 

xo^^zz  ^^i]^:;''t:^r  ■' ^'■-'^'' -"  «™"' 

Tc^IhtTf  Nortf''n'^T,'"  '"'"'"''  ""  "■»'>"'  "'  tl,o 
betw«„  Jot"  K„  «  °f  "i^^  '■""?  ""'"  »'"'  ""'th  "f  the  roa,l 
between  Jots  >,o  16  and  1?  of  the  Township  of  West  Oxford 
and  that  part  of  the  Township  of  Wert  O.xford  IvinVsouth  of 

ford™,  V  T^  '"''  "  ""<■  '  '"  "-  '">»  betwe-en  West  Ox 
ford  and  Kast  Oxford,  and  those  portions  of  the  Township  of 
Dereham  being  part  of  the  1st  conoe,,si„„  of  the  saidVwn^hi, 
of  Dereham,  west  of  the  Middle  Town  Line  '"""'h'P 

tl     l.-^T.P"'""  ♦'»'  Town  of  Tilisonl.nr^r  and  that  cart  of 
the  Townsh.p  0,  Dereham  not  ineluded  inlhe  Fifth  DW^o 
tl,    '„~'^7.P""'''R  «'"■  Village  of  Tavistoek  and  that  part  of 

ndlrandT    ''".'  ^H''  ""^^  "'  "'^  "»^  "<■'»-"  ^S 

of  the  ,0th  ""    °V'"  '^""""■'P  "f  "'""'l'"^''  '"•"!.'  north 

of  the  10th  concession  of  the  said  township. 


11 
"If 


-,„  „„UNDAK.E.    OF    DlV.».ON    COUBTI. 

DISTRICT  OF  VABIV  SOONI.. 

W.  L.  Haight.  C.A.  »nd  CT.    Parry  ^^ 

l._The  Town  ot  ''•"J  *"•(?*,„";',  da„  that  U"- 
Koley.  Mcflougl-W    Copper  »mM'«r.ng^        ^__^^_^^  ^,  ,„. 

ot  tho  ilistrict  lying  to  trie  wr" 

"'t-T,::  ts '" ''n-p>--^  ^»'"«-  «""*'"' ""' 

^""r-^wn-hip.  of  McMurrich,  Perry,  Arn,o„r,  Proud.oot 

and  'V'tii'in-.  ,  „    „  „    rlianman,  Rverson  and  I/»int. 

„._',„wn,hip>.  of  Spenoo    ^'"'P'^"  ■^.^„j  ^v    the    wo-tern 
6._Tl.at  territory  hounded  on  the  »  ^^^^^_  ^^^  ^^^ 

l,„„a.rie.  of  the  To«n.h,ps  of  Pnng,    and^^^^^^_ 

and  Pringle.  ,        i^„„ripr,  Strong  and  Joly 

7._Thc  Townships  of  Mncnar. 

n.  McGihbon.  •To'iP'-  i;'""'''!""p    Brampton. 
W.  H.  McFaddon.  CCA    »"*  C'^-  «™    ^    o,,i„p,aco,>,y 
,_Town-hip,of  B-^t-J-;t^::ln~         ^ 
„„a  northern  ^iv.Mon  oM^^^^^^-Lhip    „,    ,r„„„to    and 
J^^l:So;^f^rkwn-Mp  of  Toronto  core, 

:--:^^::,^or^wnsMpofA,h.n. 

PSBTH. 

,.  A.  Barron,  .T-age.  Stratford^        ^^^^^^^^^ 
G.  G.  McPherson    CCA^  «"  ^^^  ^_^^^^^^  „  , 

Jh7;i"w:r"thet:"t:eenMs.5.nd.e.andsonth 
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the.  ■  "  '•"'•  ci'nceMiMii,  indu- 

bert  and  Uffni,.  '    "'  ""   '"""-I'lP"  '-f  llib- 

..op:-;:^'~;i:^  tint  r^-'^' :f  .^-'"  «- 

the  8th  ooneo.,i„„,  inclusive   wh    he  0  ,  atrin      '  '""!''  "' 

tha'pTrt^MhfTow„!l;ir;jf''%°'  'T'""'""-  """  "" 
numbers  inclusive  of  tl'^/L"'''  '""','""  ''^  '"  "^^  Wh 

^th  ...be.,  i„;;:^.'  ■„':  Trr :::  ^I'l:;,"  *-  ^^^ 

»ion»,  both  conce»«ioiii.  inclusive  of  tl7.    1  -,*        ,       '  ™"™- 
and  concession,  14    15  and    G  of  ,1     t         """''"P  "' KI™"  : 

~on.i,,,,;.riiij'.i:r-r--^-;r,- 

mh  eo„ces,,„nho,h  concession,  inclusive,  and  .^i^Z^  „ 
\os  ItlV      ,         T'"'"'''  °f  *'"'  >»t  concessioi.  and  lot, 

PETERBOKOL'Gir. 

Geo.  W.  Ilatton,  CCA.  and  r.P..  p'tcrhonn^h 

"f  North  MlrT"""  ?;^'*-'  "^  '••■*"''"™"Sl'-  the  Township, 
North  Monashnn  and  Enni,n,o,e.  all  the  Township  „f  Smith 


i 


?^r'?::%'^,r/;;;":-="^  " 

^'irrt  m::--".- n .....,...•-"'•-..-..- 

s^t::u;  ..t -  rrriw ;:; .:  i..'^' '"  •>"■ 

.       ..Ill   n(   lnt»   nunitxT"!    M. 

^;:nMn^h,.vin,,.o.;.N;--'',,,,.  .,,.,,.,,,  ,,,s,nu.. 

Ui...  ."rtl,  ..f  .....  .m.  .--7      ■     ;„;,l„.!,  ,0.  ...«t  part  " 

4_-Sl.nll  onropns.-  *'"    '"",'     '.^  i.eia  in  the  Ti.wn  H"" 
Cavendi-l.  i>n.\  ft.i.n.l...'.     <  """ 

,„;■■»„„, ,,..,  •-;;',;,"•„■:..; ;. ■."•  "■"■  •' 

lot*  nuinhiTort   a-     >-. 
Kocnc.  in  'M  t.iwnBl..p. 

P„E,rnTT  AN-n  H'ssbi.i.. 

A.  .Tolinfton.  .7..T..  l-'OnK"*  •     ..oriunnl. 

-^i?::;:trz'x,o.,M„..T,..n..iporK..n.w... 


i!l 


<">r.vi)Aiiif;» 


or  riiviMiov  1,1,  III, 


•.--(■■iin|.ri.iii^  the  Tnwn.liii,  „f  v„„ 

Hull  |.nrt  ..I  III,.  T..HM.|,i„  „r  *    ,.    ,,      '""'■"' '  ""'I 

'■'•  llw  \.,li„„   Hi,,.,        '"'•  "'  *'""'    ''l"-""».n,..   hi,,,,  „,„„, 

"'""""'  ""•  •""  '-'"  <'"'"■- f  ,h..  T„»„;i,i,, 


(!.. 


C, 


Iw.  within   III,.  ,a,|„.,  ■"iipi.lil.i  nf  II„«kr.»l„,n   \-i|. 

;,;';'""-'"[■"''' I""i"    (■■Mvi-in.  ,l,„ 

■■■•    '■■»n.lii|,),  „r„l  „U,  ,|„„     „,,j„„  „^ 

'  '"""Wni'l   lvin„  «„„|,  „,„|   ,„„,  „f 


"■— ('"miiri.irii;  thr 
lit  (■onr,..<i„i|  „f  1),,.  ^ 

""■  'I'""-""!"!!  ..r  S,„ii 
111,'  Xiiti,„i   Kin,. 


r  ;'""""■'""■"'"■''■"'■""■■'■""-'".■ -rAir..,! 

I'm.vcE  Kmi  iiiii. 
[>.  ll..rri,o„,  .r,i,|^,.,  ,.,•,,,„„ 
11.  II.  Hubb.,  CCA.,  and  CP.,  l-i,,,,,,, 

'     •   m  and  ^nil  cnnpps«ii„|<  n,ir(li  ,,f  «i,„  n  '  >  ""re 

'-"iirn  nnrll,  „f  I      .,,,';     '"i"""'  ""'"•  '""'  •^" '"" 

and  MoC'HM  (i„r.-         in    I      ;.""■'";''"'■'  """"  "  '<  "  •■""I  ■•  I-  - 

'""-" i"n-.:li:,^u::';;rM':['''""';r^--''' 

I"   tb,.  To«n»bin  ,.r    v,l  ,  '""•  "'"'  '■'"■'"  •■  H" 

•Miiry r.    „„  "      '    ,     ,  !  i  „   ,'  J"  "-  '^"»"'''iP  "'  ^"rth 

<'-nd,,rr,,r„,„n.;c:;r;.;;;;.:;;:,"^'^ '"""'*- 

.."^.^-;Jt:;:;:i;,:t;i;:;';^:t!;b'r:r-''™-^ 


i  -ir 
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of  the  line  between  lot.  86  »d  8J,  i"  the  1    , 
concessions  ot  said  to«nsh,p,  '»«'"^;"«^„„ot  included  in  the 
B.-That  part  of  'he Jovrn'^'P;/  ^^,  „„Hh  of  West 
nh  division,  also  the  fl«t  ""dj^^  "=0^.",  ^„„,,,,i„„,  and  that 

of  Hallowell.  ^^  ^^^jj,  .jae  of  West  Lake 

6._Block  (IV.)  lour,  cuu>.  concessions  of 

l.t  concession  "Military  Tract  ^-^  »f  S^„,,  .Gore  E," 
.aid  tract  west  of  Lots  No.  13  ■"  t^^^  "^^.^  ^nd  east  of  lot 
l.t  and  2nd  concessions  no^h  of -We^t  l^k  .^^^  ^^^^^  ^^ 

No.  6  in  those  ™"f  7"^.' '^.^,^,"^0.  8,  and  all  that  part 
Irwin  Gore  not  included    n  D'^sio',  -No      ,  ^^^^^^.^ 

of  the  2nd  concession  produced  east  of  lot 
of  Hallowell.  Township  of  Ameliasburg  lying 

^■'''  ,re  Ltel  lo^  Kontld  8.  in  the  1st,  2nd, 


the 

of  the 

con- 


west  ot  the  line  ''«''^''''  '^  .rjo^nsWp;  all  that  part  of  the 
3rd  and  4th  concessions  «/;»'*  town;  /,  ^.^^^  ^^  , 

4,h  and  5th  <•»»--'"";;  ,*td  the  t^  concession  west  of 
line  between  lots  86  and  87  ana  rne  ^^^ 

Une  between  lot.  No.  ^^^^^J^^^^  '^^  said  Township  ol 

Hillier.  .    ,  ,^      gf^  line  of  Marshland's 

8._A11  the  point   y-g  '"1"'     g  "j^".  Bay  and  Wanpoos 
Gore,  the  eoneession   y-g  ™^h°f  Smith  sB 


cession  lying  North  of 
iUier.  .  . 

8._A11  the  point  ly'"? 
Gore,  the  concession  }y."'«  ,""' ■"  r  M._,sb„e. 
Island  in  the  Township  of  North  MarysDurg. 

DISTBICT  OF  KAINT  EIVEB. 

C.  H.  Fitch,  Judge,  Fort  ™»       ^^^^  ^^^^^^^ 

W.  F.  ^-^-■'>^\'^-';;^l  ""      „,  the  said  District  lying 

l._To  comprise  »]'  ^f  J";*/^ownships  of  Aylesworth 

east  of  the  east  boundaries  "^^""^     .       J^  ^ast  of  the  east 

Lash.  Carpenter,  Kmgsford  '^^^'^'J      produced  north  to 

boundary  of  the  said  Town^ti'Pof^   -  ^^P  ^^  ^^^^^  ,.^^, 

-;-irtStt3^^-^-'^-:;„,„cst 

of  ^rr-—':re^?XLt  boundaries  Of  the  Town- 
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the  .ortheast  angle  of  th  "  id  tZsWo  '/n  """"'^'"^  '™> 
boundary  of  the  eaid  Dislrict  toT  7,  .  °™'"''  *»  '^e  north 
-n  Court  in  the  Dist™t"o1' K^^;  ^e' ^ ^'"^  ''''"''  "'>'- 

Court  in  the  District  Of  •KlLyy:::^'!      '""'  ''"-^  DiviU 

EENrBEW. 

A.  A.  Fisher,  J.J.,  Pe„b,„t^ 

J-H.  Burntt,  C.C.A.,  and  C.P.,  Pe,,,!,,.;, 

McKay,  r,,,„,  He;d  C^- J  ';ri»;,.  »'-'■».  Ho.ph,  ^,.,ie 
the  Township  of  Wilberforc^  ?rom  thri^HV"  ""'  P'^  of 
cessions,  both  inclusive  and  al!lTh  ""^  *"  *'«'  ««h  eon, 
l«h  and  irth  concesr^oft", f^l'T"',"-^  '^"'-  '^'h'. 
force  lying  „„rth  „,  Snake  Rivpl      T  ^"'""'''f  o!  Wilber- 

2-Con,prisingalI  that  nartft\  -,'"'*  "^  ^'^'  ^ore. 
3;iug  east  and  uofth  of  tt^^^Lt  ^Ir^'i"  °' ^'^•'■"-'h 
those  parts  „f  the  Township  „f  r„°'  Jlf  ""'^  "'^er,  and  all 
concessions,  both  inclusive  east  n^rVr  7  *'"'  ^"'  *"  «>«  9tl, 
the  rth  to  the  13th  (of  the  oil  J  ^''"'™'  ^^''^'-  <""l  from 
of  the  said  Township  of  Boss      ^  concessions,  both  inclusive, 

"•aehan,  in  the  said  CounTv'oTw'.;    ™"^''"''  ■"■"  "«'»- 
of  M^ab""";'"^  '"^  ^■"»'^'-  '"   ^-PHo.  „„,i  ,,,  T„„„,,,.^ 

SouftA^ri™^4h''IlgIrtnr.,M.*:™"°"'  ^^""''"P"!' 
»h.p  of  Wilberforce,  fro„T  jst  to  the^'m""'  °'  "■'  "r"""- 
;ncus.ve,  excepting  those  pL  of  tbe  I  "."-Tr''  •«"" 
lith  concessions  of  im^  t™„  i  •  ''•   ''"i-   l^i  h  and 

of  Snake  Biver  ani  Z  IrAV'""-''-''  '^'"^  "-'*■ 
P"t-:;^'trt':isi:^\T"^tPf/-kv,and    »„    that 

-'  -  -^e  parts  o/thl  Tr.:::VH:ss:'frtr  l^^' 
D.o._80 
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.     .   both  inclusive,  of  the  .aid  To«n.h,p  of 
tl-"theonce».on..hoth.  .^^acUfle. 

TiiThara*  and  B"™'- 

SIMCOE. 

,.N  Vance,  Judge,  Barrie. 

^:  B.  Cotter,  C.C.A.,  and  t.    ..  ^^^^    ^^^^^,,^  „, 

„lao  lots  Nof.  1-  ■*•  0'  ■*•  ,2 

5th  concessions  thereof.  „      «„,  TTat N^r^ 

3_The  Township  of  Tccutn  exceptms  that  por 

^  ^.nnidale  IvinfT  north  of  the  Rth  c  ^„^,,^a  H,ver 

:;  rTUshlp  of  .>^^"^ --i:  to  the  To.nsh,p  of 

^ottawasaua.  „*  TTloss   e^cpt  that  portion  ly'^S^^' 

5.-Tlie  T"""''^''LP' ^";;  Township  of  Medonte,  except 
of  the  ^"ottB»■a»aga  Hi'er . 


«OUKDA»,K«    OF    „,v,„ox    COu™.  jg, 

portion  of  the  Township  ,^  o^  o.,eo,»,„„,  ™p,,tiv„^.  ^at 
lH.und«ries  of  lot,  ^ZVLtl  SIhTS  "'  '"^  «"■*«" 
north  of  the  southern  bou  Irto  lot,  Y  ''^^"ioas,  «,d 
■tth,  5th,  6th.  7th  and  8t     1'  '•  '^  '"  «"  3rd, 

3!)  and  40  in  the  Irt  «,d  3 rt  "3'"""  ^""'"^'"-'.V  =  'o*'  38 
"'  ">«  3rd,  4th.  5th,  eTand  rth  „  ■•  ""'"  '"'^  '•  ^  ""^  3 
nf  Vespra.  "  ^"'  "'"'•'"'i""*^  "f  the  Township 

'hat  portion  Ivin,  n„f„:'„M  ",.  '"  T'"  "■"■'7-  ---ept 
■^oncessions  thereof ;  that  nortion  „f  .1  .,  "  '"  """  "'''"  ""<■" 
""'t  of  the  8th  co;  Jlf,  Z  t"  ^""'"""r  "f  "">  '""K 
Medonte,  being  oon,ZT"f  I ,  "  v"'1""'  "^  ""'  '''''«>"^'P  "f 

Simeoe  contiguons  t;  th  ^"^ZTT''  ""  '"''""''  '"  ''''>^<- 
above  deseribed  lying  !h„^v  0  f  "it  ""'*'"""  »'  '"'"■'''ips 
thereto.  '     ^  "''"■"   "  '"^  "'e  ™ort    part    opposite 

'.vin^;;!^  Jri^  ;^  .f^:-™^"-  -p.  .h„t  p,.tion 

Township  of  Sunnidale  excent  h»  .''""T"™  '''"""f^  "'e 
m  ™ncession;  that  porHon 'of  the  ^Z''^  ■'?  """"  "'  "'" 
«-™t  of  the  NottawasLa  nl"r  tL^Z  '^  °'  ^'•■"f™  1""^' 
of  E.,sa  lying  north  of  ?„ts  ,7fn  tt  ,  T^'T  "'  *'"■  '■'"""»'"> 
fith  eoncessions:  that  nortion  „V  L    ^^  ""''•  ''''■'^-  ■"''•  «h  and 

b-i"^  north  of  lots  N-o':  n ,-:'™;  ^^nr'"'" "'  ^™'"^"'"'" 

'l^orrof.  '"  ™'''  of  tbe  seven  ooncessinns 

Township  of  Tosoro"  e lepl  W  "  :r''''T'""  ''"""'■■  "'" 
^".  80  in  each  of  the  ieven  .!>!  ^  ™  '■'"«  "'"•">  "f  '"ts 
of  the  Township  of  n„fi  hi  "'"''"  ""^'"''^  *'""  I^^^ion 
■^-  ■•  and  ,,  in  "the  M  S.  td%r''r  el't.^""'  ^^  '' 
-ncessions;  the  12th.  13fh,  Mtha„r;  '  '  ™  ""^  ™' 
lownship  of  Tecum^h:  lot  No  2  n  I  "T*™"  "f  the 
ana  15th  concessions  of  the  Tn  i,  '  .  ""''  '  '"  *''c  14tl, 
that  portion  of  the  To^nsJ  „  oT  Ad  ,'","'  '''"'  «'^"'™>»-^v: 
^■^  in  the  eight  eonc..;"„7tht^'/"'»  '""'  ""'''  "'  '"*'  ^-• 

■and"  th?;ol;':j:i;'j™K,f  -  t'  "-^  ^-"'"^  ■"  ««- 

'P       T,n,  .  that  portion  of  the  Township  of 
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tU"wp  of  Medonte  lying  -f  ^°',\tat  por''™  'y'""  ,""11 

„t  lots  Nob.  10,  in  *''<'  ^^'^portion  lyinR  «"»'  »«  f^  *'' 
Township  o£  Tay,  excep    that  P  „„ntig«oas     o   tha 

eonceasion;   '"^   '''""^.i'^o,  T  y.  forming  p.-t  '-''1,™'" 

portion  of  the  Town-hp  »«/[t    art  opposite  l'-™*"- 

^vision,  and  lying ;holly  or  fo^t-  f„„,  ,^„„    nclnde  «^1 

KoTE.-Bach  <-f  the  said  ^'"J^i.  its  external  limits,  and 

rdrhei:::r:X"";ito.a..partie,.iard..io.. 

S.0BM0«T.  DUSPAS  ..«.  G..^"--- 

T    H   O'Reilly,  Judge    Cornwall. 
J    w.  Liddell,  J-J-  Co^^^'p    cornvvall, 
Vas.  Dingwall,  C.C.A..  and  CJ-.,  e  ^^^     ^^^  ^^^^^_ 

l_-Township  of  C^arlottenburg,  m 
«»1_Tow„sh,p  of  I^ehieUn  the^C.n.y^o.^O.,^.._ 
3._Township  of  Comwal    -n  th  ^^  ^  ^, 

4_Township  of  0«""'>™t«  in  tl.e  (-"»"»>■  "'  ^"""""• 
t:_Township  of  W'";.';?;*'^X"  county  of  Dundas. 
6 -Township  of  Matilda   'nthe^  „f  p„„aas 

'.-Township  of  Mountain  -n   he  _^^  ^^^^^„„, 

8 -Township  of  F"'^'''  "  i^the  Countv  of  Glengal■■^■ 
9  -Township  of  I^»;".^"^*";;"  „  t„e  County  of  Piindas. 
,0  -Township  of  Winchester  in  the  ^^  g^^^^„„t. 

ri._Township  of  1"^-  £•  -  *^„»„ty  of  Glengarry, 
12— Township  of  Kenyui.. 


l'V\ 
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SUDBUBY. 

G.  .V.  Miller,  C.A,  an<l  C.P,,  S„db„.> 

produced  north  to  the  „„";;,?' !""  T^  "™-'"-p  No.  m 
hnnfc,  thence  ea<,t  to  th!  7*7  f  "  "  "'  ToH-n.hip  „f  Pair- 
Kay,ide.  thence  north  tch™!"''':  "'  '"^  ■''"»■""">  "' 
trict,  thence  ea^t  along  he  northern","  ^T'"'  "'  "'^  "''- 
^•;  ti.e  north-east  an„e'on„rT„'  h  r,:;";:?:i'^r  •^■■''-' 
»!■■",?  the  eastern  boundarv  „f  *i  F  '  ""'"'^<'  »"""' 

".o;o„thcrn  bonndarT'rihe  DtS'"  "'"""'"  ''"*-''  '" 

'"  t  T'""  '•"™''"^-  "f  t" -id  I^rtr.Vt"™-""'^  "'■  ""'"'' 

the  north  we/t  an.     „;«'■:::'  ?"'^  "' Township  No.  sl  to 
t"  tbe  northern  ^:nd„^M7hr'::f,';fC'-  '"^"^^  "''* 

t..eXtM;;''o;'An;n'::rB':;  'r  ^""/^■•^  "-^  "^•™" 

nnrtbern  bonndary  of  the  DWrlct        '  '"'""'  ""'"'  '"  *'■ 

niSTRICT  OF  TeMISKAMISO. 

H.  Hartman,  J„dRe,  Hailevburv. 

F.  L.  Sm.ley,  C.A.  and  C.P..  Haileyburv 

B--r.  Firstbrook,  and  Bucke  an"^  1  /'"'Township,  „f  Klock. 
Townsl,ips  of  Van  No,?!;!  1 , T  "  *'"=  ''"''  '""t*-™  tbe 
to  the  boundary  of  the  DMrict  '  ''"''"^^  '""»'"'>■ 

KornsTHaHt.Zrlnfd  tn^T'-r  "^  •^™-  '^--''. 

"i'Ha.d^ndBreth::^^^-j:t;::--;^d"'"'- 

duced  northerlv  to  ,ho  mmh  !,■?  n  "f  '""'  ^'^''-  P'"' 

Bernhardt,  thence  eas;t::r::l.;r:;'V;„l"^~ip  of 
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1     T„  b.  onmpo^cd  "f  m  much  of  the  Dirtriet  «*  lies  south 
„.  tU«Tu„a.^  of  the  Township  ;M..ug.^.  P- 

the  boundary  of  said  Distnct  ^.^^_.._^^ 

Thcndbb  Bat  Distbiot. 
H    H.  O'Leary,  Judge,  Port  Arthur. 

1  IaU  that  part  of  the  district  lyius  we«t  of  the  mend.an 
ViOTOEIA. 

J    E.  Harding,  Judge,  Lindsay. 

H.  McMillan,  J.J.,  Lindsay. 

Thos.  H.  Stinson,  C.C.A..  and  C.P..  Lindsay. 

i::;™tr:^d™V«i;"f  E-ldon.  e,cept  the  ranges  north 

east  of  the  Seugog  Eiver.  and  south  of  Stur^.ou 
the  Township  of  SomerviUe. 
3.— The  Township  of  Verulam. 

4 The  Township  of  Emily.  ,  .v,  j.  ™r 

;  J':  Town  of\indsay.  Township  of  "j.^-;  "»';;; 
tion  of  the  Township  of  Fcnelon,  ly,ng  east  of  the  Seugog 
River,  and  south  of  Sturgeon  Lake. 
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t~lt°  ?'"'""''"''  "'  MaripoM.  except  tl,,.  r IM 

«n.l  I..ngf„,d,  and  the  T„wn,ht  "f  B  ,  '""'  '"''''"''  !''«'»■ 
•'.e  r„^„,Hip  „f  ,.,„„_,  „„:''P",!,B-l-.>-;»ndthat,K,rtio;„f 
'"•ith  of  Portage  Koad.  *'    """''•  "'"'  the  range 

Watctioo, 

C.ItHa„m„g;„,j^,  Berlin. 
W.  M.  Beade.  J.J..  Berlin. 

_"■  ^•"'"•-''-  CCA.  and  C.P.,  Berlin 

">at  part  of  the  up^  r  htrof  ^M  f  "'V"™'"''  «'-^  """' 
»aid  township  lying'^^n  the  east  ,M  Tt'^  '•"""  ""■■"'  "f 
"f  lots  No..  „,,.  i?9^  ,04   mI"!"^,  ";:  «r«"<l  River  north 

""nrr/"'  To.ns'.^c;'::- *!;:;;;-;p..  w^hip 
"Hhe  B,ocw;:,'erthf  :.e:tir<l";; ";.  "■"'""■- '.-"« »uth 

port  lyi"g  on  the  eastMd  oM,  fi'"'  '  ™".''  '«ver,  and  that 
northern  boundary  of  foTsl  u,Zf  "''''■  '"'""'  "f  the 
the  Gnelph  Township  1  ne,  in  i„  tVtf' v"n'  '"  """  "-  '" 
and  Hespeler.  '  '""""'"^  the  -( illap,  „f  p^eston 

..ingTast'on:  C'l9  ,;'  t!,!^  :^,'"'"'"^P  "'  -^--t"  Dumfries 
course  with  the  eastern  bonnd  rv  of  '"""''7?'  ""''  "'""'"«  « 
direction  „p  to  the  ,3th  conce  sion  I  ""'  Y  '"  "  """'"'-V 
boundary  of  lot  Xo.  23  LthT  i  ""•''  '''  ""■  ""''""' 
'-^hip  line,  inelnding't;,:  Tt^of  r^U    "•"^"™"-  *"  »"« 

ira^bTrg''  '''"'■"""'■''  "■  "'""'"•  '-In-lin,  the  ^■i!,.,ge  „f  Ve„, 
5.-The  Township  „f  Welleslev 
rrJnlJ""'"'''"''  "'  "'""'"-ich. 

-cssion;  thenra itTthV^er,;'  "ViT"™  *°  *e  ISti;' 
™.d  l«th  ean«.,si„n  to  the  toZt^  ,"'V°'  ^°-  ^^-  '"  'he 
of  Ayr.  '"""^hip  hne,  ineluding  the  ViUage 
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Wei-land. 


L  B   C   LivingBtone,  Judge,  Welland. 
T    D.  f owper,  CCA.  and  CP.,  Well.nd. 

2.— The  Township  of  Wainfleet. 

3  -The  Township  of  Bertie,  and  tho-e  pnrts  of  the  Town- 
ship of  HuJberstone' not  included  dn  Xos.  1  and  6.  and  the 
Vina._^of  Fortjn.  ^  ^.^^^^^^^^_  ,,,,„„„,  Chipp,». 
J  ...  r^„rt  nf  the  Township  of  Stamford  south  of  the  linu 
Ltriorisl  Ind  m;  easier,,  fron,  the  -te.^"t*„: 
the  township  to  the  southeas    J"?^  "*   1"'  ^"^   133  "   „  th 
Tol™  htn^^:  rhTtolthfp:  ine^dinrthe    'towns  of 
'^^Tho^p^rUlte  Township  of  Stamford,  Thoroid  ana 
rolham  not  included  in  any  other  division,  and  the  Town  of 
"^T-AU  the  Township  of  Humberstone  lying  south  of  the 

,,th  confession,  and  west  of  the  "a^"»-.'>;'7"„•°Ve  Vil- 
nnd  10,  in  the  several  other  concei.sions  thereof,  and  the 

lage  of  Port  Colbome. 

Wellinoton. 

I-.  M.  Hayes.  Judge,  Guelph. 

A.  S  jtton,  J.J..  Guelph. 

A.  H.  Macdonald,  CCA.  and  C.P.,  Guelph. 

1.— The  Town  and  Township  of  Guelph. 

j'—The  Township  of  Puslinch. 

3 —The  Township  of  Eramosa.  ,  ,.,n, 

i.-The  Township  of  Niehol   "-P""*?^  "% ^'  "  j^j ,    , 

™-3i,^T^:^^fU^r»a'io5tt;'^^  ;:h 

rcC;> irslTnl^  'and  B  of  the  Tov^sMp  of  I.e.  lots 
n  14  IB  16  17  and  18,  in  concessions  18  and  1»,  "no  lora 
19',  "'and  21  in  the  17th  concession  of  the  Township  of  Peel. 


S.-The  TowMhip  of  Erin 

^'llage  of  Elora,  ,nd  lots  Xo,  ,q  'j  Municipality  of  the 
"■«  Sth  loth,  nth,  I2th  13^  \m\T"':  '»'''"'?i"«  to 
8ion.  of  Peel.  "'  ""''  !«"'  "ml   I6th  conces- 

'■ — ^Concessions  1  tn  ift    ;«  i    ■ 

M«^W  .„d  concession,  •tTn'r."'  ""'.  '''''"""">  "' 
rf  Peel,  eicpt  lots  19,  80  5122 ',n ,  of*:'  "'  """  '^"""""P 
in  that  toimship.  '  '^  """'  ^^  "f  tho-c  r„„c™,ions 

-tUrin  the't^-r'rti  •'?!""'  "■""■ »-"  -"■• 

the  Tow,«hip  of  Arthur  than    f     "■°"''"  ^"""''  """'l.  i" 

f;"- 1  to  ,1  hnthtTu;it  \K'';'';':;rr'^ '-'■"■" 

"f  the  nth  and  18th  concessions  of  thVr  l'"'"'  '"'■'"'''^• 
5  to  11,  both  inclusive,  of  the  lOth  L^  ■'""''"P  "'  I"^"':  1°'' 
"'  Peel;  and  lots  19  t^  23  t,/h  '„  1  •"""'"  "'  '"'''  ^^nship 
"  of^aid  Tom,ship  of  pit      '"^'"'""'•"f  ^neession,  Aand 

l'!~ll'  Township  of  Minto. 

Township'o^'JZrlrthTf'lotjf  "\'  ^  P"'  "^  '"^ 
"oad;  lot  17,  on  the  OwVn  s„„n^  p  '  T'*  "'  ""^  O"""  «'""«' 
O-ven  Sound  Road  *"  ""»''•  """i  '»'  '3.  east  of  the 

Wentwobth. 
C.  G.  Snider,  Judge,  Hamilton. 

S^F,  Washington,  C.C.A.  and  P.P..  Hnmiiton. 

thelines^LttCs  Hat?.™"'/,?:.^"*""  '■^^'^  -*  "' 
City  east  of  Hughson  street      '    "  ""  *""'  ""'  "'  If"""""" 

To^-^f  DutMl'^hc'rtff  "/t:'"'"'""™'  ^^--  '^^ 
easter.  '"'^  "'"'  '"'"  "f  the  Township  of  An- 

•."■f  oftheTj^L-;';,!^"™;'" P  "  ^-'-^  ""^  '"e  west 
5.-The  whole  of  the  Township  of  Saltfleet 
—The  whole  of  the  To.nship'of  GlanfoTd 
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8._The  whole  of  t^' J-^^lP^^fSirton  ^yiu,  w.,t  of 

.^uTet'Ltr^ » •- "  •-  *-  ^-  °'  ""■•"""" 

City  wert  of  Hagh«)n  «trMt. 

York. 

John  Winchester,  J»<ige,  Toronto. 

E  Coat.worth,  J.J.,  Toronto. 

F.  M.  Morson,  J.J.,  Toronto. 

J  H.  Denton,  J.J. 

R  H.  Greer,  C.C.A..  Toronto, 

H.  E.  Irwin   C.P-, J— „^,.   ,.  ,,,  so.v,„o„r  CorU.,. 

l^o^Cn  .reet  .  f^r  »;^^  -j\,,    ,„„„,.ip    of 
2._-Conce™.on«  5  to  11,  '™]^"i^;,„,i,,.  „t  the  Town.h.p 

M«kham,  and  ^"-"^l  t    10   iicU.ive.  together  with  the 

of  Whitchurch,  from  lot*  1  I"  '  '    „ 

Village,  of  M"''''7J"V rft"     of  theTown-hipof  Mark- 
3._Conce8«on»  1  to  4  ""■"  "?^         „,   t^e    Town.h.p  of 

"'"'•  ""^'^f^Tol  1  to  io,t^«^■o.  »n.l  oon.«.ion.  1  to 

«:;::^j?t;:;CUo.-^'Ut,.,inew-- 

.taVL"  HrthLl.r t  Town^ip  of  E.l  Ow.ll,.- 

n_TheTown,Mp,o.O».^--^;-— ^ge 
6.— The  Township"  of  King  nnti 

of  Aurc  .  ,   .     11    inclusive,    of    the    Township  "f 

7._Uonces8ionB  4  to  11,  inclusive, 

Vaughan.  Township  of  York  lying  wfrt  of 

IWh  September,  187a  ('■'■■ 
ferin  street  on  the  west). 


INDEX. 


ABANDONMENT 
ABANDONMENT  OP  EXCESS 

Effm  of.  103,  555  "'»"''°°«".  Mon  Ju.l,n,.„t.  lai. 
I.,j.        '"  ™*"  "'  ■olWlor'.  bill,  la-l 

ABATEMENT  "Mmnilln,  .i.btori.,  .-.m.  r.L'3. 

On  deatb  or  Inmlveni.,,  4S2 
ABSENCE  OP  JUDGE 

Prowdure  wbere  Judir  mil.  i.,  .      i 
ABSCONDINO  DEBT0B8  017       «      n   °°""'  -° 

Natur.  „(  pr„or«llnw.  618  '     "' 

S '■„';  »'«'"'""»  debtor,  nis'      '■ 
AIIM..it  for  attacbment.  510 

k"!?'"  '"  "■"'"'■"■  l''"l»rt.v.  .',11). 
RMpini  concialHl.  51!i 
Bjr  whom  made,  520 
Mu«  be  died,  517 

|.r-;7„.7rSi:,r/i7'-5iii'V"™- 

».rr.nt  of  attachaient,  iSi        '  ^• 
laaue  of,  Pll. 
Kequliltea  of,  521. 
Who  may  eiecute,  S17,  521 
Seiaure  of  looda,  521 
Bjtupi,  of  warrants  to  tbe  C'lork    5'M 

IfAn.  'Itachmml  ,.pcr.eded,  528! 

llie  Ab«H,ndiiis  Dpbtops'  Art    -,•'(! 
Other  .tatutea,  527  "'■•'-«. 

Ri«ht  of  Sheriff  to  go«l.  «„i,ed.  !i2« 
pSt",'52?"    """"   i"'"vo.n„;.-..,7. 
County  Jodte  or  Jnalice  of  the  Peae.  m.    i 

Procedure  in  .uch  eaa™,  4  m"       "  ^°°  ■««"""■".  622. 

""e  month,  noo.  '*'  ""'  '"  »•"■»  Ptaeo  within 
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INDEX. 


0.lh  of  •PI"»"'"i  '*-^  • 

'-•""'{.rr.--;;-""  !^ "'« "•""  -"""■ "' 

524.  .  ..  K.  »n.liiiar<.  ^-^ 


ProcMHllnn  n>">  ™ " 

riointirt  "1"™',  rr;  ,„  .„i,.,  my 
p,„,M,„„  •■''!''„%";;;;.„";;  mj.  n.^.,  5m. 

gMiirltj  I"  w  «'""„,;  KB. 
AppHcllon  olJ^XlZ^,.  r.25. 

r).(enM.  m.y  b.  ""'"""J^iin,.  „„,  ROT. 
M«,«-al  •'"■»»"•""■ '■uTuTtBe,  801. 

pl.trlbilll"!"    "'   """"»"■ 
CMti.  611.  „ 

W.ICT.  prl""*  "'•  ,,mii 

torn.  5«- 

^cS.::."°Siiiop.«MP"'-'-'=" 

Allo«aiiM  to  bal«« '"I; 

B..„„-..to.  0/  »»»'"v,'^?'<,r6M.  r,20. 
Security  to  be  pven  ""•        ^ 

Improperll  i"" f'-  '  ,  :„,^  without  n.u.e.  Ml. 

Ab.„odin,  IVb^r.    Ao.^^,  ^,j.  ,2,. 
,T,.,Utor»-  nehrf  Act.  n-l. 
AB^Vb^  O^A-0.  ....t„t.  o,  U.«at.„.,  ^ 


r.26.  538. 


.  432. 


iMiiex. 


.  47» 


AtfTOHUOUATION 
•    »'or  boMIni  Court,  la,  Ja 

E«P«11M.  of,   how  ii.jr«u,;  12    ,, 
ACCOUNT 

l!rmi'.'.«°„»  °':  "»"»"""  ">.  '*«■(  of.  2W 
umitiUon  of  action  for,  277 

Of  IM  to  b.  krpi  k,  c,„i,  44,  4B 

A«l""  fo'r ,  S«,„":l„'"J?  °,"o'l '°  •"  "'"'•'""  •"  ■'»*••  «. 
Entr,  of,  for  ,„lt  („t,  „„„;,    ,,;. 
<'op,  of,  to  Iw  «.„rt,  181  •  "'• 

ACCOBD  AND  BATISKACTION 
<-•»■  lu  to,  4tjO 

ACQu'Sc^iicK"""" """■"■"—> 

acknohxedomknt 

action""  ""°"  ""' "'  *'■'"*•  °'  '^■""■"°".  ^■ 

^7's:i;s,'Ti,.""""-' '  <- "'"".".  »• .y  u„.„  .r,..™ 

Gainst  Judco,  I8i  '     °"- 

r5HsiH?^?5^'"" "■ 

ACTION  ON  jrrr.MENTS,  0,  270 

Not^to^be^rourt,   o-,   J„d.„,„t  „,   «„„,H„r  „r   Co„„„   ,-„„,^ 

OnXeS'S^rV'lo'"''''™  "'  <^°""'^  ^»-  J"--".  9. 
""■e^w    ^"A'NST  sureties  29.35 
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INDEX. 


When  iuri«iiotlon  ouited.  64.  ^M- 
When  Juriwliotion  not  oMted.  !»-«>• 

RANTS,  564.  ,™„„ 

^^P^r^f^A^  rJ^^S.T^°t--..  ^,  38,  90. 
ADDDJG  PARTIES,  217. 

WitneM  admittinj  liability.  217.  ..misliee.  217. 

Addition  of  defendant.  ^''^''^'^'Z^^^^Z^.  220. 

Rights  of  joint  contractors  to  Bflve  (y^*^"""    ■".„,,    -(u 

on  mWoinder  or  ■-°»>'"?7  "'.  "S'lw  5^1 

2;-r:S5:5:fzrtt:;i^^'2i2=^^^^ 
rpu^Von  ■^:'-''»'"r??iS  -'«■  =^''  ^^'  ™^- 

r.™  rr.X'i^r.- 'o"1;  fuS  m  repre»«t.«.e  eha^ot.r.  221, 
An..fdLnt  of  „an.e  .»a  dejcnp«on  of  pl.lnti«  o,  defendant.  224. 

Application  for  order  to  amend.  22ii. 
p{i«dare,  217,  223.  606 
Entrie.  m  proMdure  book  thereon.  606. 
New  atyle  of  cauae.  907. 

EiecntL  or  adnlniatrator.  nMj  ^  jdded.  224. 
Coita  .here  party  improperly  added.  504. 

^"Tparte.  to  he  left  .ith  the  rierl^  o„  .n.ry  of  elnlm  or  defence. 

em. 
''"^T.V.Z^?^  ..-...»'  '"•  '=■>«•  ^'"-  ^'^'•■ 

AUTOININC.  COUNTT 

s:"i,:m.",n':y^t':;r.- 1„.  n».  i... 
-™s^:^s:.k:^-:^v,.  „,„„„..  2. 

IVwera  of  Judlte  aa  to.  2K1. 
r.rounda  for..  257.  25». 

]^.^Z  ™rr;e??o  enable  practice  to  he  compiled  ...h.  257. 
^tentrpendln.  In  another  conrt  for  .am.  canae.  257,  5«,. 
*'^T'.^d^™c.ain..  in  -miahment  pr«.cdl.„.  4«-4». 


INDEX. 

Notim  of,  250. 
ADVEBSE  WITNESS.  296 
ADVERTISEMENT  FOB  CREDITORS 

Of  »ood.  under  eieondon,  494 
Of  hod.  under  Mecutlon   5S' 
AFFIDAVIT  OP  JDSTIPIciTroN 

AFFIDAVITS 

£p,S;r  ?«"■-  —  -  -en.  o.  par,,,,.,  „,  322   «« 
K"L"-^2'  ^  ""'■'"%  clerk   20.<. 

O"  .»*.«„.  f„°'„eT  LnS,"""'  "  evio™™.  aif- 

on'rfSffrdr'^^"='^".«-'- 

0?'*?""°'  •"•"'•>•>•■  =02. 

Forrrrr  i„"rdi.™trr"'"-  ••«■ 

-^«MTTrsr^-t«»^^^ 

io  witnenea.  301 
AGENT 

S'fo'reS  ™S.,r  ?"■-'»"■  •^•'•=«- 

I'artie.  ,„„rt„,  .,,i"  or  .e'effwr",'  °',  "">""'»•  "«  «i        '  ^• 

A«ar4r;'rz-T-'-."..ior 

Judfe  may  eidude.  260 
Authoritj  of,  260. 
«i«kt  to  remoter  fee..  261 
For  i«.rvfi"  ^  '■"""^  "«  »l(n»«».'  200 

,;st,°4"2.~-™"»"  -  «'--,„.  ,„  „„,,„,„, 
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AGENT  FOB  SEEVICE 

In  appealable  caae.,  appointment  ot.  357. 

AGREEMENT  ,i    2M   <M8 

Not  to  appeal  (aee  Appeal),  2M,  *w. 
A.  to  anauthoriied  place  of  trial  Invalid,  183,  164. 
ALIAS  OB  PLURIES  SUMMONS 
ALIENsT  te^Luc^aWe  .   Spanial.  Ki.r  Pulp  an.   Paper  Mill. 

Co.,  10  O.  W.  N.  138. 
ALTERATIONS  IN  DIVISIONS 

How  made.  14,  15,  17.  ,    ,  .7 

Clerk  of  the  Peace  to  keep  record  of,  n. 

AMENDMENTS  ,   ,„   m. 

Of  error  in  Judgment,  10,  SiS.  .,  ..  „    ~ 

Cannot  be  made  if  there  i.  "»  J»^'«!^°-  »• 
Power,  of  Judge  to  P«"^''  ^^U^;,^' 
Of  claim  and  particnlara,  183.  —4,  -au. 
Eefuaal  of.  184. 

If  seal  omitted  from  proceaa,  i.  .^ 

By  adding  or  Ml»(il»(i»o  pofj"".  Zl'-'O"- 
AppUcation  for  orCer  to,  223. 

S'n°Crrii.f  death  or  '-V'--  "  ^"'^  ■•^^• 

r.s.':dd"^'«"efrnrrrhe""je'jj;di'i'..^™w  -^ -  ^^- 

(See  Adding  Parties). 
General  prorialon.  a.  to,  224,  251. 
Of  defect,  in  proceeding..  J,  1^-  •=■'■  °'''- 
Of  particular,  in  interpleader.  543. 
To  give  jurlKliction  aa  to  amount.  73.  lUJ. 

APPEAL  ,   .,,, 

Taking  fresh  evidence  on  appeal.  .»'.  .^g 

p?:m  order  transferring  ca.e  to  Supreme  Court,  142,  348. 
From  order  granting  or  refo..ng  PJ"'"""""',;",,   gj 
Elect  of  di.mis«,l  of  application  for  prohibition,  81. 
«„.„  of^^denee^in^-. -M-/-^^..  Court,  255. 

Agreement  not  to  appeal,  266.  348. 

In  interpleader,  355. 
Power,  of  Appellate  Court  on,  352,  3M. 
Reviewing  evidence  taken  on  cou""!""'™'  ^'-  350  351. 
When  and  in  what  ca»ai  allowed,  347,  348,  348,  iiou,  joi. 
General  principlea  of,  353. 
Consent  to.  356,  356.  ,,„  orr  ^4« 

In  interpleader  proceeding.,  348.  366,  5W. 

Re,ui.ite.  ot  claim-money  claimed,  355. 
Proceeds  or  value  of  good.,  366,  dOtl. 

In  gamiahee  proceeding..  349. 

Prom  order  for  immediate  Judgment. ^». 

No  appeal  from  Judge  ««  pc"o»°  <ie«Ml»"'".  ■"»■ 

No  appeal  from  Judge  imposing  fine.  M». 

From  arbitrator,  349. 

Rules  of  Supreme  Oourtas  to.  JBi. 

frSuTMutri '-™-  '^•""^"'"-  '■"*'■  ''''■ 

Afcnt  for  MTTic    357. 


INDEC, 

W "W  appeal  c.„,  359.  '  ■'^• 

Setti„»  down.  351).  3B,,. 
Notice  of,  359. 
Jiidtment  in.  359 

On  abandonment  of  aon..!  <ui. 

^!»h.t™i^?„l.S•r^■■«f<.^  365-370. 
Who  may  nppeoi.  .,86. 

lO    what    J.vision    „„„     ggg 

Swpe  of  the  Act.  m.        ' 
Waiver  of  right  ,„  ,p       ,   3^ 

Jr    "  °'  Partiea,  367 

nS"7  °"  ""»"'•  367. 
Notice  of  appeal.  38^    3^^ 

"wognizanco.    307    .171 

Service  of  notice,  369 

Lontenta  of   „„„>      .„„ 

Sunday  .ervi«7„M  ^  ""^  '<■"■"••  369. 
£.?,;«■''"'»''"  "'ltofconrt.';i7(l 
>^'  ™  "  '""y  tliero.,1,.  (ioT,    lain 
T?meT'r  ■"  "■"<■•  370. 

N^'r;!r7r°'°'"'^°^«  "^''''^^ 

Om™  on  „pp^„,    .,J7 

C<wt«,  378. 

Abandonment  of  appoul    17» 

o-r.  -51 


30- 


I 


INBBI. 
The  Aot  reipectlii  1J°«»  'p^„„,.  380. 

For  P«>"'''«"'',,lrcer"»"">    l''!'"- 
For  Mrtlorart   I""*  <^"  ,„ 

To  P-'I-f '"J'L  Mk,  evWtnM.  803. 

,„r  „.«  tn.l.  3a»-     „.aoB,  .«.,  of  property.  »»• 
Tor  in.p«tion,  P^T*  4% 

Krr;ru^ae%- 

a„V»  duUM  a.  to,  MI- 
APPOINTMENT 

Of  deputy  l"*^^*i,   25. 

Of  deputy  de'-»  •""  ° 
Of  impertor,  M- 
Of  appralMFi,  M3. 
Of  atWtretot.  436. 

*''''?^Tb^p.>a.<'.f-='-^'-'«''- 

Dntlee  of,  523. 
ASSISTANTS         .        ^8 

•-ffi»?:i^°-'-" ■■■■"■"■ 

Ce,  thereon,  91,  l""- 

ARBITRATION 

Beference  to,  *~-,^,,_,„„.  437. 
Appointment  of  ;™'"'"S^ 
SeJoctlon  of  «ferenee.  438. 
Award,  440,  441. 


IKDBX. 
ARBrTRATION-c„„„„.,„ 

SetMnj  aride,  440 

^^^^'tZ'i^^'fr  «"-.  443. 

ARBITRATOR  (leTh^  T  °"'"™'"'-'  2»2. 
Pee.  of,  441        ''°"  ""»non«),  292. 

"iKharje  from.  515 

""  »'  !>«.„„  dl«„rl,i„»  r„„„.  555 
ASSIGNMENT  "f  "-"i-tin,  „Bi„r  Rig 

R.,h2°„r  "'  «™     "         ""  '"  ^'"°"''  '«^'««.  '«> 
In  l""«lven'^f°^i""  °"''",«  J'>'l«>n.nt  or  «r„irt,„,  „^. 

ASSIGNMENT  TOR  bfL»       "  '""  °"'  <»7  '  "^'""''  «3. 

E'eet  of  „„  S.S*^^*'  CREDITORS 

ATTACHMENT  P™<»edinm,  433. 

WiS"of,?,';if™„^°".«f". 0,132. 

A™i^^'^?fH^::r„r^-'-— 

ATTACHMENT  OP  DEBTS  ,  **  /^'"™°>«"«  Debtor,),  .1,7 
ACTHORITT  ""^  '""^"«'  "^  P"-,-  ,„,,„,„,  „„„    „ 

BAIW^'""""  "«"'">"»■.  .441,  442. 
Qnalificaon  of  24 

&j:;„r,o'7.;u'rr'^''^- 

!*•«  of  abaence.  •^  ^■ 

Who'm  "*""•'•  28-' 

Di.tie."^  w  to"™  '"■■•   '"■*  S«™»),  28 

"^  of.  M,  M,  684,  ffli  '™""'  '°  fn-PMor,  61. 
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"^'SlSrw^C^-'™.  b,  or  ..;-.«  .o  b.  .n..«a.  m,  180. 
Powere  of  wch  appointee,  Mi.  oj 

?K-"rp^or^^pn£e£e--^ 

S'ot  to'c'v..  vo.."",«^f.'™"',,*^„„.  „,  count,.  60. 

?s?So^'."r5'„»"...=^.««- 

To  enter  from  *.y  to  d.j  .H  ^"J^'-J^',.  ,to. 

When  none;  how  P'°«~  """Sr  proce».  810. 

Not  to  receive  money  except  unoer 

May  take  confewlon,  444.  4b„  4e8.  478.  493-497. 

RijhU  to  fee.  thereon,  477. 

Al  o«.nce  for  keepln.  property.  ^■ 

Snrn  of  •PP^'^^-'ilfiui  rf  execution  of  proce».  540, 
Liability  of  for  damage,  oriain,  out 

,.„tSon  of  Baiii..  Act  .-.»«■«>'• 
Proteotion  of,  by  ^'J'"'  "rferin,  «ith,  568,  568. 
Penalty  ajainat  P'"°°' '"„'S ,  ««>. 
Miaconduct  of  ^  ^'X„«    'j^. 
Ne«li»cncc  of    (aee  •^»»"» 

Making  falae  ''f /»'  "L„ction  of  warrant,  564,  565. 
Entitled  to  '•"'>'"' °°  S„ain.t  BailiS  and  Clerk,  660. 
Proof  of  warrant  in  "<■"""  »f"JJ      ,„  certain  circumataneoa,  53. 
To  be  paid  »2  for  each  court  sittinga 
BAILIFFS'  BETUKNS 

To  writ  of  replevnu  118- 

Of  execution,  6J-  ow-  „..    -oi 

Of  warrant  of  attachment,  6J,  o.l. 

Of  summona,  191. 
BAir.rE%1;0KSETTLKp.CCO... 

ssrr.i°xr°o.^v^. 

Judgment  in  action  for,  141. 


INDEX. 

BANK  NOTES 

BARhJstor  ■'"'"-  """'■'•  '■'"■"«""■  4«1.  47.-,. 
Appointment  „f  t„  l,„|,i  r„„„  „., 

Anthorit,  to  frame  rule.,  M7 
Appointment  of   507  '• 

plwer",?  ■"  "'""I"'"!.  M7. 

ToTrM',;;;c;:i"'"" ""- »-""».  •--«. 

LOWS  ,»""■"  "^  '"  "^  '"■"'■  ««>. 
"0.\ps  (See  Security) 

Aetlon  on.  30,  31).  5,14 
Defences  in,  32-34. 
Set-olT  or  countcr-olain,  n„|n,t    11-. 
St»r  of  proceeding.  123  '  ^• 

"nmajBs,  123. 
Liability  of  .ureties,  29,14 
Releaie  of  .ureties,  32. 

'iiven  under  Act  m^T.!        f ."°'''"''  """chment.  ,128 
«':^lo-»"^---^^^^^ 

'"  "tsiLe!.?':,"^'"""-  ""• 

?»'r::Lr;r:L'';i"z"' ""« -<-«  „„,  :4«. 
/» »"'««»«.f;r.S  "of  «iir"°''  '"i'  «• 

BOOKS  OF  ACCOmw  '       '  "*'■  '^^■ 

function  of  (see  Witnesw,),  298 

;Sr-"°»  "'-'»-'■»•.  ™™oti,„.,„r„a™„,  ,4, 

y  be  receivnl  n*  ^^a «-_  ' 
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May  be  reoeivod  at  cridence,  SI7. 
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InipMtor,  43.  „t,„pd,  48. 

BOUNDARtBS  ,, 

0«  DlvWon  CourU,  TOl- 
BEEACH  OF  CONTBACT 

?LS™t'ror'(-  Juar^en.  Debtor).  «* 
BBOTHER  AND  SIBTEB^ 
Contract,  tor  «rrice  MW"". 

"«?orJptb,B.u^ «.,««. 

»'  "'"i  f^r?.    43,  603. 

'"«Sr«-a»cUtoraK.».Ac..4.. 

Grouna.  «»/•"''■"'■ 

ProceeiinP  •""/„ 
Beturn  to  order,  14». 


nroiz. 

CHALLENOING  JUBORS 

"Wt  of  (iM  Juropi),  38tt 
LHANOINO  PIACE  OP  TRIAL 

Application  for  tramfw.  m 

Onl»r  for,  178. 

Eject  of.  178. 

01«rk'«  dntin  on.  178, 170 

Co««,  179. 

ProcMdlnii  ,ft„  tranrtcr,  178,  179 

..  inXn-r^^l^LT.;;  Z"->  o,;  .„„„o„.,  i„i. 

Nolt'^'puSM',."""- 
Service  of  order.  175. 
Clerk'*  duties  ai  to,  17-i 
Order  for,  174,  175. 
CHANGE  OF  INTEREST 

cH^<^^—--i;^w.o„, ...... 

Seiiure  of  under  execution,  456,  475 
CnJEP  PLACE  OP  BUSINESS 

Deflnitlon  of,  201. 
CH08E8  IN      TION 

Elect  of.  184. 

Action  by  aaslfuee,  180. 
Juiuitable  auignment  of,  187 
WhTlS  'T  °°.""  °'  "«l»n"ent,  187. 
CITIES  "  """"°°  "'"'  """  ""•  "'■  "8- 

Number  of  dlvieiona  in,  11 
mme  and  place  of  holJIn,  court  in,  12 

CT^Z^Z.l''  """'  "  "■ '""  '"""  Sb. 
CITY  OP  TORONTO 

Timet  of  holdinf  courts  In,  12 

^''"n    S,™VANTS'  SALARIES 
Garoisbment  of,  405. 

CLAIMS  (see  Particulam  of  Claim),  181   585 

En  ered  for  ,ult  to  be  numbered,  40,  181 
Solicitor  or  a,ent  entering,  rijht.  of,  4"do4 
In  replevin,  116 

Co°urrin'"wh',:.h"'.-'"''.^'"""°'  demand.),  m 

En?;j  ""f  ^l-t'fcSrJs^  """^  ■"  I-u,ht,'l,Vl.  1*,.  ,„8.  170. 

I^/'i^?  '"  "^J"*^  '"'<"■»  ludgment,  181 
Lost  note,  aeouritj,  to  be  fiven,  184 
Hequiaite  of.  181.  192.  e2»«32  m 
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^crf  ot  in  .o.l..n.  for  1™  'J*»^^' 

c',S»Kii"»'"-»-  »->••"-  "-'• 

Offion  ol    where  to  b.  kept,  lU- 

Who  may  be  •iiretle.,  20.  «• 

Appointment  of  ''«'»'''  r'',„.„,„  in  Ui  own  court.  40- 
Not  to  t.ke  money  except  '»  '""i  "    ,„  .c  „,,  48. 
When  offlc.  v.cn"t  ae,k^» J..  PJ>^^^„'  „,  a„„   44.  45. 

l"  {"TS  S«  Witt  «^»'"  -« ■"'""••  ""•"•"•  ■"■ 

Betorn.  to  be  mnde  by.  «,  81«I. 

Of  lultort  moneyi,  45. 

Of  nnclnlme.)  moneyi,  47,  IW. 

Of  Jury  trlali.  fond,  63. 

In  cities.  390. 

To  ,°'trBrr.'%.u;n'S«t.  the  .„„..  ..  ^vcr,  .l.tln..  «>.  «»■ 

To  be  paU  by  fee..  »;    .   „ 

EnforciM  P"""""  *^„_  taken   56. 

B«tnrn8. 

Of  fees.  63. 

Of  aebtor.  committed,  W. 
Of  unclaimed  moneya.  SS. 
Of  fine".  63. 

Of  Jury  fundi.  ^• 

A>  to  auretlei,  od. 


CLHRK  OK  lUVlNlOV  cnr'uw     „ 

nuii™  .,  ,„  ,„„„„  ^ 

N«  °  rr..:::;  "„rc  "-r"-'  ^^-  «* 

Ili™m.  „,  br  M.l„«l  by,  02  '    •     ' 

On  rcrrivln,  m„n,,   ,„  „„,  „™  ,   ^.,  ,, 

Propeedin,  to  enforce  ix-mltv  nS 
CLERK'S  OFFICE 

Whpr,  to  bo  ■itunted.  10   ]] 
CLERK  OP  THE  PEACE  ' 

Hnty  ,.f  whrn  D.  c   rirrl.:  „« 

lo  rnmnl  tlmea  anil  plnceir  of  hol.ji— 

■ion.,  17.  "^  '  '"''•""'  ■■"""«  ■»"!  of  lln.it,  of  ,lln 

,os:.rr!,zstr„re.';,'t"bTr"' 

To  „v,  „„,«o„o  of  (ill„,!lB*""'  ""■ 

•■°"c^'„ro";.^o^^'««  <-  •'■■"'^''""»        "■  "'■ 

i,'"*","'  "••'Ion  nM.v  bo  combined   ns   ina 
Klample,  of  ,„ci,  <,|„|n„.  i^  '        ' 

COMMISSIONS  DE  BENE  pain.-  ,       „ 

Procedure  on,  M6  "^^  '"'"  E»unilnntl„n) 

PA^roi^""""'"'""  '•>  '^""  Evidence). 
Affidnvit  for.  304, 
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810 

OKbr  for,  •«"'"'  "'""'•i«' 
CoiMurnnl  Miiimli»i»n«.  am. 

B«|al.lt»  "«.  8W; 

ObjKiloM  to,  aw.  ">"• 

Com  o(.  mo,  316.  ,  ,         „u„,  Ml. 

sS5~:^sss.'S^--' - 

sia 

Coot!  ol,  31ft  ^  Onurlo.  313. 

COMMITMBNT  „,  „,„«,  48. 

K„,  .™..tan,  boWl«  »^>^^i,.l,„,  75. 

For  ™..«.1.«  0/  '•TjU  (J.  aKnJuit).  MO.  Ml. 

COMPANY    («.  Sj-^ttoo^      _^__^  ^,  ,„„,  i9« 

COMpttENOt  OF  W,TNE««E«,  »«. 

C0NJE88ION8  OF  DEBT_^  „,  eUl-n,  2=0. 

Judfmont  on,  4«. 

^srwer.u":^  ro^w-oro «««.  «o. 
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'XDKX. 
CONTKMPT  Of  rvii-nw 

"•"iJtj  for' OM  ""  '"•"•"»«  J-'f).  BM 

Wh.l  ta.  MT. 

Whfn  niunni  f,„  ,]|„__|  ,      . 

COOTWoENTmTlHEm'         '    "" 
8al«  of,  under  urtutlni,  ..,.i        , 

81»l>e  of  .ur«l«.  to,  33   v,,- 

SJ.tr,Xr';..'ur;x'";""-  ••-■ 

COHPORATIONg        '"  '^'""  >*  "i  " :i7 

JVlier.  <l„nied  to  rMld.,  ISO 
!a  .„°l  ''""I"""  of,  182,  201 

C08W  "'  °'  '°  ~°""'«'»°'  33.  20B. 
TaMllon  of,  4,'!,  44,  448  440  mvi 
CLrJ^'".'"""'- «>«;«» 

U'  Hamination  on,  248 
Coonad  fn  on,  248 

;;  »„?t',"^^ ""--  '«^  ^..«n«  o„  .„„„  „,„  „„,,„„„  ,„,^ 

Jury  f«»,  391,  S0&        '         '  ^"• 

P^ed,n„  for ,„.,..  „,  .„.„  ^^^^  ,^  ^^_^^^_^^^  ^^  ^^^^ 
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'■'^Z^T^'i^Zi.tio..  445,  447. 

Where  defendant  conleMM  jua, 

Whett Vi-if  tri'TUtnU.  9. 

See  WitneM  <««• 
COSTS  IN  THE  CAUSE 

What  are.  202.  , 

Jury  fee.  to  be,  ffl>l. 
Poataiee  to  he.  44». 
COUNSEL  (MO  Aient).  MO- 

So.U^o?"tS^^i-.-- 

---''o.S'iVS^^- 

i°„r'^:^er."|«^''- 

Appointment  and  nuannca'. 

-«-^SiS-n.^..— 
'"'"when°;i.in"i  fail.  "-.'-nSa"*' 

X'n;nrM.ij.'^i:rn.r..a|..^^^^^^^^ 
..jrintrf :."---  «-«•■  '"''•^'"■°-  "'■ 

Apppsl  on,  356- 

sitting  to  be  heVil  in 

COUNTY  TBEASUBEK  ^ 

To  keep  "'^'"' °„.'"/.„ror.,  306. 
Duty  n»  to  payment  ot  jnru 

COURT  HOUSE 

KeiiionL-ratlon  for  u»  ol,  u" 


IITDIX. 


COURT  BOOM 

MunlclpaUty  to  turnlsb.  12 

««nt  o(,  how  pajtable,  12,  is 
COOKTS 

When  Mtabli.hed,  1 

Eilatini  to  be  oontinucj,  ,1 

Camber  In  each  county,  3, ' 

Dceifnation  of,  3 

Seal  of,  3. 

Are  courts  of  recon),  4 

S"tln».  of  In  e„„„,j,  ,„„•     j 

^'.:;rbrt"„"rr'"''''-"'°'.». 

Equitable  J„rWIc«oV?2M^''''"''   «*■   "• 
;,"'  '»  «™"t  Injunction.,  128' 

inThic-'h  :ctS,rreZ;;r?  -V"-  "•^'^■ 

m  ""^  """"l    <«e  Territorial  .Turi.dicl.„n).  155 

Power,  of  (,ec  Power.)    12r,.lP 

Limit,  of  l>,,i,i„„  e„„;,,  t„"o„,:,Vi„  717 
COURTS  OP  RECORD  '• 

What  are,  4. 

Division  Court,  are,  4. 

i-lrwt  of  jmliment  of,  4  5 
COVENANT 

Rrench  of,  action  on,  1)7 
COVENANTS 

».«rin»  1i  beS:.n...,",^    "'bt";;';'  "l''^'""-  5->7. 
OREDITOKS'  KELIKF  ACT  """*"""■  "7.  •'Hi). 

^^cHi^niiir-r^r^^- 

R.rtt,  of  Bailiff.   „,ere„p„„:  ^l/J' 

Slu-rir.  return,  481  '"Wition  in  Duisn.n  Court..  47« 

Certificate  of  jn»i«i t  (,.  i  . 

Wlmtcreditor."  ,„  "    n     ...tr'""'  ""  "'"''''■  "7. 
Applie.  ,„  „„,„4";,    ,  '  rS  ,,'"™™l  '»■  ".t-rplcader.  477  ,-,4., 
476.  '  ™  D"-ion  Court  execution  ..ahlit  !,„,, 

in"  „i"  "I'"?"""'  proceeding..  .127 
t  RIJI'^'*'',  CONVERSATION 

"°"  '°"-'  ""'  "'■'"•""■"l> n,vi.,„n  Co,,,,..  «4.  IK). 
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CB08S-JUUGMENT8 

E„try  o«.  no*  "'»'"■  "    ,,    359 
,.„088.APPEAI.  («e  AP^'"'  *«• 

DAMAGES  J  SnretiM).  28-39. 

Particular"  ot,  in  "", .  '    „,  „roceM,  546. 

iisss.i°*n''orf»i«»'p'"^-=^- 

Of  BalUK.  wl»l«  I"""" 

PBBT  COLL=''^0^(o™.  M,  40. 
Fraudulent  use  oi 

AMixiui»!nt  of  (Me 

»V°U.S'b,io.pH«-™-' -'■'"■  ■•^'' 
OEBT  A^AOHMBNT  BOOK 

Clainn  deemed  to  w.  ., 

DECEASE   r.EB«9^S„  in.  »»• 

Claim.  »«•"'''•  '"p,^  ]„,l,m™tl 
DECISION  OF  JlDGB.<j^,„cnt.W      ,„ 

VVhen  deemed  to  W  a  j  ^^^.;^,.     «.  ^._,^ 

Should  be  «""'  "^  .un 

When  to  be  lW«".  f^U,   323. 

r'anpot  be  altered  at  wi". 

In  pnyini  '"'"  ■"  ' 
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DKPAULT   ,„e  J„J,„e„„. 

When  cl,l„  „„t  di.puted.'22l!. 
DEFECTS  ''"™'""'  '"  -"■-"  '-  ™»«.  233.  234. 

In  affidavlta  of  aervlce.  23» 

In  acHon  on  bond,  122 
Lcjal  or  equitable  may  be  set  „„    log 

i:ir?„%rr2^-:;g '-'■*«""  •>«.  >«r  :.v,. 

'n  garnishment,  428    429 
i-^quitable  defencefl,   129 

Staeute  of  Ltaltat™""^   '2^  *"'«°°  ""  J-f.n.e,,,),  241.  242. 
Ueflnilion   of  Worila,   1    •>    17 
DKLAY  '  "' 

In  .ervioc  of  „rocM,,   pe„a„,  ,„    „ 
Of  ™it  by  Clerk  or  Bailiff,  5«2 
HKIA-GATION  OP  AUTHORITY 

By  tribunal  appointed  by  atatute    16 
Judicial  funetions,  22. 
I'ower  of  leftislation  oi  to   569 
DEMAND 

Of  payment  from  Clerit  or  li,.:ii(r 
Demand  of  payment  for  ClerW.""'  "«»«•«■■>■ 
Of  perusal  unH  ™?      .  ''•  "'"'"  neeemorv 

^i  perusal  and  copy  of  warrant  564 

DEPUTY  BAILIFF 

Aopointment  mid   removal  of    27 
DEPUTY  CLERK 

Appointment  and  removal  of  27  5>i 
DEPUTY  JUDGE  '      ' 

May  prcride  at  Division  Courts  20 

Powers  of,  20,  23-26.  ""•■  •=" 

Appointment  of,  23-25 

"""«-S.  """•"'   I---".n.-«over„„r  of  appointment,  of  deputy 
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,  141. 


IlKI'UTV  lllME—Vonlinucd. 

Dumtton  of  appoiutnwDt,  24. 

May  practice  profeaaion,  24. 
DETENTION  AND  PRESEKVATION  OP  PROPERTY 

May  be  entered,  318,  59S. 
DETINUE 

Juriadietion  in.  100. 

Tender  and  payment  into  conrt  in,  266. 

Judgment  In,  267. 

DEVASTAVIT  ..,,,..      ,    .,«   fi™ 

Action  for  ("ee  Eieeutors  and  Adniiniatratora),  .134,  A)8. 

When  disputed ;  action  mnj  be  remove<l  to  Supremr  Court, 
Jurisdiction  ouated,  tM,  88. 

Wlien  deemed  to  be  in  dispute,  88. 
DISABILITY  ,         ,„„   ,^„ 

Klfcct  ot  on  Statute  of  Limitations,  279,  280.         ,  .       , 

Persons  under,  not  prpjudicml  by  disposal  ot  uneiaiuiid  nun 
DISBURSEMENTS 

Affidavit  of,  300, 

False   affidavit  of,  30O. 

DISCHARGE  ,      ,   ,        ,    ,         „  ,    1J1 

By  iudgmeut  in  actions  for  bulunce'  of  nc-eouot.  Hi. 

Of  debt  from  attachment,  430. 
Of  debtor  from  custody,  515. 
DISCRETIONARY  POWERS 

Exerciae  of  by  Judge.  11. 
DISMISSAL 

Of  officers,  26. 

Of  servant:  rights  of  empbiycr  as  lo.  I.i4-ldti. 
DISOBEDIENCE  OF  SUBPOENA 

Penalty  for,  .T02. 
DISPUTING  CLAIM 

Notice  of  (see  Notice  Disputing  Claim), 
DISPUTING  JURISDICTION.  17.'>. 
DISQUALIFYING    INTEREST  ,,,„„.,« 

When  officer  of  tribunal  inenpacitati^d  by,  1».  —  .w. 
When  Judge  incapncitatetl  by.  L'2. 
DISTANCE 

How    measured,  163,   421. 
IHOT'RESS  „     ,        >    ,ij 

Replevin  of  gocsls  seized  under   (see  Replevin).   114. 
For  rent  on  claim  by  lundlonl  (see  I,an(ilord),  J4». 

DISTRIBUTION  .,„, 

Of  proceeds  of  attachment  ugaiimt  nbseonding  debtor,  .i.-u. 
DIVIDING  CAUSES  OF  ACTION  (sec  .Splitting  Deiu.iiidM.  1:17. 

In  nttnehment  procedings  (see  Ab»<'oniling  Debtors) .  o.i>. 
DIVISION  COURTS   (see  Courts) 

Provisions  as  lo  estllblishment  of.  3. 

Alteration  in  number  and  limits  of.  14. 
On  separation  of  count.v.  17. 

Mny   be  llel.l  coneurrently   viitb  C.enenil   Sessions.  -.1. 

Who  to  preside  over,  20,  23. 

Hoiiiidnries  of,  757. 


.  i;il).  2.-0. 


IXBEI. 


Pmlnctlon  o(  on  m„ti„„  »,'     .•    , 

J      Oa  .„bpa.n„,  S^Sik        """""""'  =«■ 

puT,To;°o"r™;'r7:::'';,'  r"'™""*'  «»■«»■  ^ 

EJECTMENT  '^''■'''"  ""'1  Baililnj 

Action  of.  not  niointiiinnhlo  i„  n-  • 
ELOIGNMENT  («.  Hep""".      '"  ''"'"""'  '''"'"•■  «-8«. 

Buill  to  make  return  of,  118 

W"t  of  Withtrnnm  to  i,.,!,:  „„  i,., 
EMOLUMENTS  OP  CIEBK  '    "■ 

Ui,po,itioD  of  (,ee  Clerk),  C2 

ENABrcrORLs"*  '"  ''^™-"»'-«««r„or,  „, 

Effect  of,  234,  381 
ENQUIRIES 

ENT?^Ss  '°  "  "'""■"""'  "'  ""'■  «". 

^N^nr^^iir^^^;; -'-r 'i-^v"  —'-  «t 

Court  in  wliicL  action  to  h..  t        f  ^'"""> 

1=5  164.  165, T^.'"  "'■  "'"■'«'"  <»e  Territorial  Juri^Ucdon), 

Application  for.  169,  173,  174 
KequiMtes  of  affidavit  tlierefor    173 
A,«,„«,  a„k.  „M,1  Uailiff^Tra    ?W 

EOrn'T?Tv"I"'''  '■"o''  "  "*ncc.  41 

I,H    A.ND  tiOOU  CONSCIE.VCE 
POUITlm'l'  ',°  '"  ""»"""«  •"   120 

™  ^  "'"  ASSIGNMENT 

RQtJiTABLE  i:.\EcriTioN     ,,   J- 

Division  Court,  cannot  grant    lor""" 

Jo»er  of  Court,.  125-132 
No  relief  „,„i„,t  j^j^^, 

^-tli;  ?-;;!;;«  -".U^  -  .„o.  conscience    125 

In  defeneeJS        Provision,  „,  ,„.  12C-i;,i, 

Appointment  of  receiu.r,.  12(i    4,w 
injunction.  l''(j  •  *^'- 

n.c— .ts 
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J»4««Ji;'    10,  323- 

o>.rt.-  •""!!"„,' Voi»««-  ,„, 

ls^f3.-'"- "*• 

Con.  »*"      „,,ir».  Ki'»'""-,"L.  prwor.^.!. 
Order  for,  :«»-3«-^   ,,„„..  :«"■• 

omlty  »'"■"  '<•-••»■»"'  ■"■ 

Con.p.'W'"-y  "' 
EXAMINATION  .^  ("''-''.'rT^e  Kvi.l.".-). 

„,  Bene  ^■''''■,^^. 

Caws  o"'  ■        <wv:  ,      .«M* 

Procedur.-  on.  ■'''„j,„i„i«t.r  ..»'^»-  '*  «    .^,4. 

c°r'rCr  .'■"""  ""'"''■ 

r^tt  of,  •';  ■    K,i,li.i.c-).-»*-      ^„„,.  tW, 
<)(  jn.\B""'" 


iiil-r 


'•""I"  ur  piiiiiitir.  ciiim. 


""wiitiuri    nttnrhmrnt 


■Iluiiifl',-  46J. 


.  473. 


INDEI. 

111  atUchiii.i.l  „„„^i„       5.,,, 
iii«n.»,,   .|r,j.   47y 
W„rJ°"«rh°''.r'""'«l-4W. 

•NoUcH  of  »,i„,f,.  „,   j.,^  ■*•  ^'^ 

How  Heizod,  454 

^Z'^ "' :'""'■'■■  -^"M.  lo.'.. 

V  .,       '">'''"i™,   415.-,.   473 

r!     .'  "'  r»rtner«,   473 

EquiUblc  ri.htu  i„  .-bmHn   J5«   47.. 

M«r"  ■"■'  •^'"'"'■'-  "'Sw  474  47-, 
Monc,  «„,r«l  b,  ■„„„„„,,  4^  4,J  ■' 
Ch.tw   moptngo..   475 

Bq"it,   of  r^d.„,p,i„„   |„       ;j-  4".   47(,. 

Knf„I'r,„",':J";;ir;fr;,r7',';  'i ""-■"'■  =^ 

A.«.n«fi„„  ,„,.,,;„„ J;  y»; 
On  ,„ji^.„e  „,  ,„.»,.  :i3r4ii,r 

No';"„^r,?':r,i!;;f„s'™r"' '"  """'•  «»■ 

BITm  of  ,n,l,,r»     '  ,,  f  '"  '•'■■<l>t'>T.  450,  4<M 

«li-n   f>..M,bl,.  for  ,„;,  „f  „|„j,„       .,      , 

r"niiunil(.,-,  j-jr,   00,   ^^  "irnoiit   pn-judii-ing   ri^e  to 
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KXBCtmON  AGAINST  00OD8-C«.«««'. 

S«V°„:?e^'t'  .t^.  Mo„  r.^..r  a.,. ;«..  *«. 

S,/«-o«.«.(  ol.  ■.Irare  oi.a.r^-497. 
What  TOMtlttte.  MUure.  408. 
Only  Wudim  'rum  tlm«  of  ultan.  ««. 
S„.,  I  ««»ttd  within  the  roantr.  478. 
EiMi.t  ir  certain  «"••.  1M>-  ... 

S'tlr.        Mle,  493,  4»4. 

SMe    ..    «ood.  under,  404.   405. 

M,    ,   I     ,xe,-ut60  bv  BniliS  peraonolly.  .>2. 

Si       ,tl,o7n»illlI  while  proooedinr.  t^f»'J^  ^■ 

^.,  in  whi.h  warrant,  .hould  be  exeootrd,  MO. 

«"T„  t  tS'urned  wi.hia  ^  aay.   48=.  40«. 
To  Clerll  of  money  realucd.  400. 
When  return  to  be  made.  4K.. 

^^nnot  be  made  n.mc  pro  t.»e.  405. 
Not  if  eipircd.  4flB. 
When  and  how  renewable.  48..  4S3.  IWI- 

5Lf '"hen'la'n'L^reTairrent.  B.IH.  to  deetraln  for  it,  M.. 
Procedure  thereon.  548-5B0. 
Paimml  ol  bc/ore  »»le.  47S^ 
To  Clerk  or  Bailiff.  47o. 
Fees  to  be  levied  on.  479. 
Oooda  to  be  released  on.  4T». 
To  ptaintil.  eSect  of.  470.  i_„,  .,,ii     .(SO 

On   tr.n™ript    («^  Tran«n>t   of  .l,ul,m,nt).    ISO. 
SMMm  o«<l«.  by  strnnser.  4«7. 

Gronnda  for.  467.  ,    um  t.in 

Abandonment  and  priority  o(.  468-470. 

A.ai::t=''^'K:r^»S^->.- 

The  AMiltnraent  and  Preference.  Act.  477. 
rSm^-fJ^  Ab»„ndin,  Oe.,,.,...  .=4.  525. 
Offlcer,  not  to  pureha.e  g.»< «  seljed    4»(.. 

Pr,K.d„re  when  landlord  clu.m.  for    ™  ■  J^^^-,  .'^V   4„. 

Effect  of   oMignment  for  hen.  ht  ol   "■''"•"J^' 

BaiUr.  lien  for  co.t.  on  .cttlement.  etc..  «!. 
EXECUTION  AGAINST  LANr>S 

When   issuable.  4S4.   4H.>. 

Force  and  effect  of.  4M. 

Reraedi'S  nvnilable  under.  4»T.  ... 

Eouitnhle    eiecution   cannot   be   muted.    1-7. 

Summary  inquiries  in   aid  ot,  'Kti. 


iNsn 

UTk.^  "!'"  IIIC    l4>lirt     flR     to     4«7 

Mle  of  |„„a,  u„rt„.  4>^ 
8.1.  S"""""  "'  ""'•••  ■'XX- 

B"l<*   .>f  Sapr,.n,P  <  ,„rl  T  "'"'•'"  '■"^■"""«.  -till.  4ir 
Alhilavlt  t,.  i.„„|l„  „|„i  ,7;  ,'■','•"""  "f.  -lit!. 

Menninit  of  ■■  Exw,e„,-  "  ,„„i  •■  ,  , 

Llmitatioi,  of  ii,.,i„„.  •Vi|Piiii,i«ii„i„r,  •  :!■[■• 

Aa^crtiHoniontjt  fop  ,.n.,tif,...„    .,«,    „ 
N'otio,.  „f  „„.^  rt..f,.„„,,  i,,,,^,   ,       . 

;',"*""'"  >Jti».„io  A,vi.i.,.i,r  ■••.,■ 

Revivor  of  iuXml,      ''  "'"'""i""  "f  .i..rt,   Xl"  ™      '  ^ 

devastavit  br.  334 
EXETTTOR  DE  SQX   TORT 

IVfinition   of.   .1.1:1 
Linbility  of.  .YW  3.^4 

experTmX"™  •""  ""*' "-"'-  «"^"> 

Aiitlioritv  to  trv  n.,,,-  k 
BXfRESS  r-OM,.ANT  ""■"■  ""     •"' 

Srrviri.  of  prorr«»  „„    'w, 
FALSE  PRETENCES 
"rminii  for  wmmit 
Otem..  „f^  f;0(. 

FALSE  RETtTRN 

P"ialt.v  nmin.t  BniH«  f„r  ,„„i,i„.   ,j_, 

rEE"„"S.r'"""  ""'""•"""*"--.-. V. 

To  f»  k,p,  h,,  pi^^ij, 
"y  Bailitrs.  «4. 


M 


"f  jIlifKinmr  iW»„r,  31 


IIOXX. 

B.IUIt  not  to  wWJ""'''  "J™,.,  p.id  In  .<1..»«.  »«• 

O.  Clerk  on  '"""'''  °L"™t,  In  ca»».  ^■ 
Pet..™  on  I-""-"  '"^"^  2MB.  30(..  M. 
To  wltnfi»e"  («■'  *"'""?'-;,   384. 

For  «uit»n«n<»  I"""'  ™"' 
Return  ol.  SOB-  3,^   398. 

P.,.bl.  to  iuror.  aUled  in  <»<.«.  ^ 

To  jnror«  nummoned,  i«J>- 

«SHs:'r;:..- — 

To  be  endoreeo  on  """"iL,  

ior^n- .""..= ---•■• "- ' """ "°°  "^ 

^    To  BaiUir..  K«J»'  8"- 


iKon. 


i?"??.'"'  ""•  •""■""•Ml  Malm   212. 

t^'b  ;  ;.r  r;:""'  ■"  "r^-'^-..r...  2,4. 
»,.;;'  f-rr;:  „;r:/  ?^;:  t-'r,,'"  """"t."  •  «'-■  ==•»■ 

».,,„  "        "  I"™^""!-  »mll,«,  214 
WXJODINO  LANDS 
AetloM  for,  I3S 

--::^Hi3~«™'"'-.. - 

When,  ™"    ™,  t\'S,  *,•"'«  AND  INl.rviDUAU. 
Juri«llrtlo„  in  „.„„„      „,„ 

ofrrlM  on  iti  uni-h  ran..  KB 
jjj^l™  of  •iimmnni  In.  4.;  mo 

^^^p  -^^^^'Z  :;:„•:- r,:.-?,  v—  -■  -■ 

Action  on.  7.  0. 

Umrtalliiii  of  action  on.  10 

Bntric  to  be  mailp  in.  42  4.1  aa 
Form  of,  42,  89. 
PorfHtnre  of  f,™  by  Balli»,  57. 
FORMAL  DEFECTS 

N'ot  to  be  liven  elfrct  to.  .'i71    .I?- 

-^Ttiijn,;^^^;;!-^' — 

«ellef  agaioflt,  120.  130 
FORMS 

A,^'!,'"^'  ''°™  "  '""■■■oretci.  2. 

fXJRMS  AND  PROCKEDINnS 

Abaeonding  debtor 

AOdaTit  for  attachment  a(ainat,  6S» 

Warrant  „"/  1^'^  "'  "'""""""  "n.  «4I. 
"arrant  of  attachment.  ffiVl 

1  lan  of  diatribotion  nmon,»t  creditor,  of   hit  «>c 
Aflidavlt  of  «ec  .    on  „f  „„„„,    ^^ 
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FORMS  AND  PROCEEDINr.S-ConlinucJ 

Admiaaion — 

Of  claim  or  part  of  claim,  632. 
Affidavits  and  oathn — (see  Ontlis) 

Affinimtiotis  by  Qii;ik)>rfl,  ptc, 
nnd  jurat  tlieroto,  647, 

For  certiornri.  (107. 

For  iinmediatf  judgment,  (itC!, 

For  order  to  examine  a  sick,  aged  or  inflrm  witucss   ftirt 

tor  commiiwion  to  examine  witness  out  of  Ontario    *M!7 

*or  leave  to  sue  in  Hdjoir.ing  division.  G99 

for  order  for  Bubstitutional  service    70^ 

For  attachment,  030. 

For  order  for  writ  of  replevin.  653. 

For  replevin  withont  Judge's  order.  654 

For  judgment  aummona.  642. 

For  second  judgment  summona.  fV42.  jo 

For  revival  of  judgment.  64:!.  /*-*•  -l^a 

by  an  executor,  644. 

„  ,  against  eiceutor.  etc..  644. 

for  order  to  garnish   debt.  660 

For  prohibition.  605. 

For  judgment  summons  after  being  discharged  once    642 
Forms  of  oaths  to  witnesses,  jury.  etc.    (see  Oaths) 
General  form  of  heading  and  conclusion  of.  in  garnishment,  635. 
Of  service  of  summons,  640. 

^^  TniBrMV*''"'""^"'^  ''''^*'"* "  '""^  p'"''*'  "^  '''"^*'  "■■  ^"'• 

Of  service  on  abacondii-:    debtor  where  no  one  found     at  aoch 
place  of  abode  or  bueiness,  641. 

^^  'deali"ng''64r'"''"""''"^   ''^**'"'"   "*   *"'*   ^^""^  "'  '"'""«  ^'" 
Of  execution  of  confession.  ((41. 
Of  disbursements  to  several  witnesses    645 
Of  justification  by  sureties  to  Clerk's  or  Bailiff's  covenant.  628 
On  motion  for  mandamus,  607. 
On  application  to  transfer  action,  663 

To  obtain  a   warrant  to  bring  a  prisoner  required  as  a  wit- 
ness, 746. 
Verifying  claim  of  Woodman's  Lien  for  Wages   680 
For   attachment   under   Woodman's  Lien    Act    688  ' 
For  leave  to  proceed  after  transcript  issued,  675. 
_  ,  execution  against  lands.  742. 

^or  order  to  examine  aged,  etc.,  witness,  636 
For  Commission  to  examine  witress  out  of  Ontario   670 
Oath  of  witness.  646. 

by  uplifted  hand.  646. 

by  Jew  witness,  646, 

by  Quaker  witness.  646,  (M7. 

of  interpreter,  046. 

of  jury  called  by  parties.  646. 

called  by  Judge,  646. 

of  witness  before  arbitrator,  64". 

of  stenographer.  648. 

of  appraisers,  602. 

of  judgment  debtor.  646. 
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^»ree»,™,_   ™™^  ''f  '""l".  IMS.  B47, 

,  Not  ,„  ap,i,?7rr  """  ^^««™™tt., 

Consent  to.  710 
Agreement   nnt  to    715 
Request    to    Plork    on  '„ 

Ad„o1T"'  ™-  '"  ""'"■'""^  '^'"'"   '»  """""it 

■^Ppoinfment  of  nm...*-  c 
Kw?ojfniz.-(iipp_  721'. 

No'io„  of  „p„.„,  ,'„;™^  '■^.;!l''-  I-iqi.or  Licence  Act,  TOT 
-Jot;ce  of  iippcni  |,    j,™,   '„"'■,     , . 

''•■'•■';°«'»— C„„,™t  to    ST^  °"  '"""'"'•'•  '"  attncliment,  file 
Appointment  „,  ,«;,  ,,i^,,„,„^   ^, 

Award.  682.  "'™'""S  on  reform..,;  0S2. 

Ortr^^fTflre".,';!  ISf """  ""  '"•"°'"'-«  for  n.ooti„,,  „«., 
A«,i„„™i  „,  rje°v"'„°'"b2r'^i"'  '■'""'""'•  ''"■ 

Altn.n.t  ..b,™n,«",j ',r%^^''™'''"«  IVbtor)- 
Undor  Wo^,™*-"^  ;„"-™°""«  .lebtor.  .85.T 
Appraiser's  onth    69^  ^*^""''-  «*«■ 

Inrentorj,  883.  ' 
Appraisement.  69*> 

B<«I.r,  for«,,  ess,  «82,  094    738 
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FORMS  AND  ,.ROCEKl|lN.iS-C0..i».e-. 
For  security  for  <H»f.  <»«• 

S"„  ::r;:^;™/«  «trCM;r,!.^:cJe«. ,«. ,«, 

On  lo.t  i"><i-.  '"'•,    „, 

Ot  Clerk  or  B.ni«.  ^'-  ,,.r  o.pcutfon,  (101  ■ 

To  Ttailllf  on  »i-Uure  of  «oo.l8  uran 
fl.„J„-ll«ilir,  boot    (Mj 
Clerk's  oash  book.  IKl- 

fee  book.  B22.       ,  ^     .    „. 

iudjment  debtors'  book,  tt.4. 

order  book,  tB4. 

procedure  book.  57..  W4- 

foreijn  pr.«:edure  book,  ..78,  <""■  ^„^y,  117. 

Certiorari-Affldavit  tor  (Bl. 

Notice  ot  motion.  tOHi. 

Order  for.  698. 

Return  by  Judge  to    m. 
Clmm  (see  I-articul.™  "*  ^W^V.im   for  "„,..,.  <1S0. 

Of  lien   under  A\o<i<imnn»  l.'cn 

Admission  of,  632. 

Of  landlord  for  rent.  7.W. 

In  replevin.  654. 

CUsrVn  Forms—    ^,  ..       , 

Notices  (see  Notiees.l 

Bookn   (see  Books.) 

Returns    (see  Beturns.)  „pp„r«nee.  671. 

Co»»i.mc«<'W"rn.nt  of.  "■^.^"■^^."JiS™,  «72. 

for  contempt  in  open  court,  ms. 

Com».i«io»-(««-  ^'""Xn  of  witness  out  of  Ontnrlo.  687. 
AllidaTit  for  eiomination  ot  imi 
Order  for.  667. 
Return  to,  670. 
Form  of  commission    »». 
Instructions  endorsed  on.  etc.,  0^«^. 

Co»/es»ioiv-Po"»  of.  M2. 

Aflidayit  of  esceiition.  641. 
Judpnent  on.  661.  .       g^o 

Admission  of  claim  or  part  ot 
Consents  »«J  A!I.eci»e""~ 
To  judgment.  714. 
To  appeal.    718. 
Not  to  appeal.  71'». 
Cotmlcrctoim— 6-lj- 

?„mrcierVs  and  B.ilir.  .ureties.  827. 


INUKX. 

FORMS  AND  I-HOCEEUl.Nr,S-,.„„«».erf. 
Affidavit  of  Pxeciitirtii  of  Ki7. 

.Tii<Ilte'«  order  to  aot-olT,  74() 
.Jotire  of  :ip;ili|.|ilion  to  wt-off   74CI 

Notlii'8  of.  by  cIpfFnilaiitH,  TOi. 

Of  net-off.  ((;t'{. 

Coiintercluim,  634. 

.Votire  of  witJulruwul  of.  7U 
f)e(iiii,(j_l.„„i,.u,„„  in.  flUl 

JmlBment  in.  71,"^. 

Execution.  71G. 
Ocmoiiii_0f  jiirv.  6S7 

Judge's  order  for.  717  •   '"• 

■°'"'"'"''»»— I'liin  of,  (Cn.'tVW 

Alain»t  |too<l8  of  defendant  or  plaintilf   .TO    (KU 
lands  of  defendant.  .WL'    (KM 

A«airs."."",i°L."™"'  """"■"  '■""■'"">  """  "-^n"...  <W, 
In  gnrnisliee  cases.  7.12-734    7:1,1    73fi 
Against  married  women,  7(«) 

non-|,a,nient  of  rierlss  fees    ^■in 
proDcrtj  seized,  but  unsold  for  «,inl  of  bii 
In  action  of  deiinue,  71li,  " 

repjeviii,  fi(J5,  (mW, 
Henewnl  of  execution  against  lands.  742 
of  exetnition  against  gooils    607 
Warrant  to  ,cv.v  m,e  on  .-itnes.  r^fniin^'.,  give  ev.aencc 
tin  nilne»,  refusing  to  be  sworn.  748 
Against  lands,  582   (S[  '''"'''^'"™"  ">  ""'l.o.na,  748. 

V^^STfT,Z^:1  "'""  '■'  "*""«  unsu^essfu,,,,  7.^. 
To  Sheriff.  730, 
To  Bnllilt,  738. 

For  port  and  ii.  fa.   for  residue    741 
rcM— Tariff  of,  611-6:9 
ym»--Order  for  imposition  of,  for  contempt    073 

Warrant  ,0  ,ev.v  „g„i„st  „i„,™.  refusi^g'to^v^  evidence.  747, 
refusing  to  bp  Hworn.  748 
for  disoliodipnce    to  fubpc^nn, 
Firm-  jintl  of  imnies  of  membprs  of    7(u  ' 

Ai      ivit  for  order  tor.  705 
Drdpr,  705. 
Statement  of  names  of.  706 

tS;''«',/X!7o!r™  ""'""•  ^^"-'  """'^  ""  »«""-.  TOT. 
Order  thereon,  7(W<, 


Wt 


7:{S.  731). 


evidence.  747. 


8SS 


IKDEX. 


FORMS  AND  PROCEEDINGS— Conliniiec/. 

Notice  to  person  claimed  to  be  liiiblc  uo  member  of,  70S. 
Foreign  Dcfcndtint.  out  nf  juriailiction,  notiee  for  xcrvice  on,  700. 
Floodinff  Lanil,  damnge  by — 

Particulars  of  clnim  for,  ft32.. 
Summona  to  witnens,  69-. 
Notiee  of  judgment  for.  flitll, 
Oarniahnicnl — 

Rummoiifi  before  jiidfcmi'iit,  S78. 
after  jndjiment,  OfiO. 
AITidnvit   for  ntlnHiing  order,  filH). 
Attiiehiiig  order,  Ofil. 
Warning  lo  gnrniitliee,  001. 

Notiee  where  einim  ix  fi>r  bourd  or  lodging.  733. 
Judgment  ngnin.<)t  gnrniHtiee.  7:tl. 
Exerution  rgniiiHt  Rnrni«hee.  731. 
.Judgment  in  fjivnr  of  giirnishee.  T>V-. 
Execution  agninst  garninhee.  where  he  defend!*.  732. 
Exerution  iigninRt  primary  debtor  nnd  garnishee.  733,  734. 
Judgment  on  eonteatntion  between  primary  debtor  and  garn- 

isboe.  7^4. 
.Tndgment  for  primnry  debtor,  gnrnJsbee  or  tliird  party  claim- 
ant. 73r». 
Sumnioun  where  tliird  party  claims  the  money,  73.'*. 
Execution  ngninst  primary  creditor  for  costs,  where  claimant 

succeeds.  735, 
Execution   against   claimant   where  he   fails.   7,?0. 
Bond  under  spction  101.  7:W. 
Oarnisbee   order   on    garnishment    of    smiill    -Jebts   on    Supreme 

or  County  Court  judgni'-nts.  737. 
Garnishment   of  rivil   servants'  salnries.   Forms   N>is.   190.  191, 
102,  103. 
RcadinfTg  and  CoticlMxion—  In  affidavits.  63!>. 
Of  notiees,  adiiii»8io"is.  orders,  ete.,  087. 
Immediate  Judfiment — 
Affidavit  for.  002. 
Notiee  of  motion.  711. 
Order  for,  710. 
Judgment  tliereon,  711. 

Order  for  examination  of  defendant  oh  application  for,  711. 
leave  to  defend  unconditionnlly,  712. 

to  defend  conditionally,  712. 
judgment  for  part,  713. 
leave  to  defend  on  payment  into  court.  713. 
to  set  aside  immediate  judgment  and  for  leave  to 
defend.  713. 
Infirm  Witness,  Examination   of   (see  Witness). 
Interpleader— 

Applicetion  of  ItnilifT  for.  075. 

Interpleader  summons.  075. 

Claim  in.  070. 

Perishable  goods,  order  for  sale  of,  077. 

Affidavit  fo;  su'-h  order,  077. 
riuiin  of  diii.iageb  by  clnin.ant.  077. 
by  creditor,  078. 
Adjudications  in  interpleader.  078-080. 
Inventory — Of  goods  replevied,  057. 


INDEX. 


'"  ''''"'"'"lit  afttr  J„,l„ t.  orxi. 

■Affidavit  for,  642.  il''fn»lt,  (tfio. 

Bm^a      '"''  •"''""'  "iiiiim"ii«.  (MS 
Warrant  to  ™i„mit.  t'lTl.  n7L> 

"oniMr  or  ndmli.l.f.  .  "'-lion,  (ail. 

»li"  mlmilK  I'.i,  ropro,™tn. 

it    7],S.""  ""'   "'■'■"• 

"li-rp    plono    adn,l„i.,r„vr, 
nllPEwI   and  iirovod    7IX 

If""",  '■'■''"iii'l   Pravrd   and 
'W™,l„nt    d.,™    not    prove 
ailmmi.fraHon.  7]S 
In  ordinary  ™«i.|i.  7]s 
whrre   d.niand  denied. '  71<1 

wter      ,|onie,|      „r      ,/^;' 
Pleadi.l.   711).  "lease 

Asain«t  Arm.  70fi.  707  "'"'"'  "»»««  wasted    717 

'-« ;o°;iei'"'?s'"'  •"-"">■  -'"--'.  "1. 

On  set-off  In  fnvne  ■  """.'i'"''''  or  claimant.  T.;r, 

Entry  of  i„  Proced„'X°,Vr,  1"  'c~',"t"''.-f'  ■^"■ 

there  ia  a  j„dj„enr75.-l        """■"    «"""'-*■■')  «l,e„ 

lor  defendant.  7M.  ' ''""i  Jmlsment  set-olf.  740 

on  ,et-orr  when  part  .ati.fie,,    7^, 
Immediate.  ordeTfo';"'?;';;-  "'  «-'""■•  i^"-  7.,!..        ' 

In  replevin,  (B8,  ftr,,, 

In  interpleader.  07S.  inil  (Ml 
J^on-anit  or  diamiasal.   7>,4 
2n  .tl';:,"  'jS,'"""'  '"•""""'.  "'. 
oJderM"  """Oliti™  of  fine,.  B7., 
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Art.  IWS. 
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i'-ORMS  AND  PROCEEUINOH— OonliBWJ. 

Jmtgment —  _„ 

Rcvivpcl.   i!«iilltloli    fur   MPCUtor,   etc..    "»• 

uieoution  uainit  eimitor.  etc.,  !!>•'■ 
Trnnwrlpt  of  to  another  ronrt.  BT4.  ,.  .   ^r 

ot  aHtdavIt  'ir  leave  to  proeeeil  after,  ma. 
Jadamml  HeMoi.  Kiarainatton  o(  (aee  Juilfment  .uuiiiioii, 
Under   Creditom'    Belief   Act.   741.  ,        ,    ,rj 

When  «ome  defendnntK  «er\cd  and  other.  .■..nfe,«e,l.  7.rt. 
Jodfmenu  In  n-plevln,  IBIS.  681). 
J«ro(— See  Aflidnvlta  and  Oatha.  (M7. 
Jurart — 

E4nmmona  for.  *W1. 
Tayliat  of.  fiftl. 
./ary — Pemand  of.  tl87. 
./i«*HceJi'  CotiWcfiort".  Appeal  ;»o»w -(.**e«- 
7,o«iflorii— Claim   of.  for   rent.  7.Vi. 

/^ien — TTnder  WmHlmnu's  Lien  fitr  \\  afew 

f,inc  fcnees— Forma  on  nlipenl  ""'ler  Act  rc«IH-eting   (» 
,Wnn3omti» — 

Affidavit  for.  1107. 
Notice  of  motion,  filKi. 
J/arried  Womon— 

Judiment  and  Mceutlon  uialnal.  TlBi. 
Mutter  and  Servant— {»m  Appeals). 
Minuten  o/  Jad^mciil   {*.•  .ludgnient)  — 
.VnmM  and  Residence,  o/  i"laml.|f— Pemaml  of.  7IH. 
Ucclamtion  in  reply,  70«. 
Notice  of  application  for  order  for.  7Wti. 
Order  for,  705.  „^_ 

A'cxt  friend— UndertakiiiB.  to  be  a-»lK)U»ible  for  eoi.1..  >»>. 

Affidavit  of  execution  of,  886. 
ATeic  rriol— Application  for,  703. 

Xegotiath  yn.(r«men(-Boml  on  ault  for,  «hei.  l.»t,  iOO. 
^on-aai* — Judgment  of,  754. 

Wotioea— Bj  Clerk,  «eneral,  751;.  _ 

of  payment  in.  of  money.  4i). 
of  new  trial,  IBU. 

i.f  trial  by  jury.  <!»<'  ^   ^,„,. 

of  Q<-ceptance  of  moo.  y  paid  into  court,  (Wtl. 
of  proceedinja  beini  tranafcrrml.  (Wi. 
to  plaintiff  of  various  dcfciict*,  7,'i:;. 
to  either  party  »emrally.  7.')L'. 
to  partiea  added   oa  defendants.  ■?](■. 
of  preparation   of    plan    of    distribution    amoii 
execution  i-reditont.  IK17.  tW^. 

Hy  pert    s.  dispiitinl  jurisdiilioii.  I<^^''-  , 

'  *^  in  countercluini.  (>.14. 

of  demand  of  jury.  *W7. 

of  set-off.  flyjl. 

of  defence   (see  Uefcne,*), 

of  counterclaim,  fl34. 

of  withdrawal  of  defence.    ._ 

ot  intention  to  jivc  copies  of  dia^unicnli 

(under  Evidence  Act),  7rtl.  , -u-.-  „ 

„t  motion  for  mnn.lamus.  certiorari,  or  prohibition. 


,  (i.".;i. 

714. 


in  evidence 
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"fp:r;:;^:„riii,:*vi...-. 
""''".;s:.:';K"''™'^^-'- 

i-nd  by  ;!;;i,^;'  "s*""-"""  ».m......  t., 

""  «ur,,i,|„,  ,„„„„„  ■ 

°"'rr«7„'" ^-""■ 

7^;::^!:;^^^^-' ""'-■'■ 

"f  -'.""..onm™,'"„""rpp™  "r?""-  •-'• 

of  iippcal,  720.  ■    '''■ 

III  '"""P"  '-r  iiiim^Hfiut.-  j.i,i,rn,,.,„    7,, 

:J:S:;:.L"rt3;r^""^" -«.7,., 

tiff',  flrra.  Toi-.  '  '"""""•  •'■••■  "f  l.l"i..- 

„  tr    produop   at    trinl     tti 

Baiur.  „„,!„  „,  ^^  aoi 

Oatl„~0,  »mrmw"i,r?,,„  '"""""'""■  •"»■ 
Or<l<-r,  («„  Suram™,,,;"^'^''- 
f"r  immediate  jmlnment.   Till 

".Tiirit,-  f„r  ,™,,.  r^,  ^'-    ""  ■  nlBdnvit  tiierefnr.  7(11 
subnitmionnl  »orvl,.... '  Tft'i 
exnmii)nh'()ii  .if  .in*.,.'j 

,  7,r.'    '  '"•"■'"'""'  "■'■I  ..-i.K..i,.„  of  h„„k,.  ,„ 

™d™™,"f""'  '""■"'■"■■ti".,„ii,v,  71:; 
Jiiaimeiit  for  p„„    ,  Vn 

'•xnmiDafiini  fen-  sii>h  i 

"-l.  .md.  or  i„firm  «.i,„e„,  ,B0. 
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Ordc 


IKDBX. 
SIl  I'ROCKEUlNliH— ConlinHfil. 
cprttnian.  OW*- 

contalnlnll  "I"''-"''  ''".""  J.n 
On  pnrty  to  pay  Ctorki  "«"•.  "»• 

A,„i„.t  I...1UII  on  ;^««J,;,„,  ,h.r,o„,  740, 
To  brlnl  up  prl."""  "■  "  *'il'i"-  " 

T,.;rirrrsr;n.rea -■ 

On   appeal,    124.  TO. 

0(  claim  nfiiliint  Clrrk  or  ™""" 

in  intprpleadfr.  (Hti. 

In  detinue.  (Sil. 

in  oontrart.  ffiiS.  (lai. 

in  nrtlon  o(  tort.  tlU. 

„„  n  warranty  "1  hor»-.  «^- 

promiMory  note.  ffiM.  «■«>■ 
blllH  of  exchange.  twU. 
bond,  930. 
covenant.  83).  63a 
of  damage,  by  creditor.  «M, 
Of  defence    (aee  De'en"'!  •.  *"■ 
Of  aet-oJ   (>ee  Set-off).  <"■!• 
Of  "unterclain.    (.ee  Counterclaim).  0J4. 
Por<ner.-(See  Firm). 

?-Je::;^oic^^,u..l.o.c^-.--l- 

.,,,r-:')^erBSn',f  al'ot  in  attaobment.  «... 
fleu— Of  tender,  715,       _    ... 

P,a»°'rSJ:«;rrti  "of  prep„r„.ion   of,    «   .»-'»■■ 

creditora,  9S7,  SIS. 

ProHMlio— 

Affidavit  for,  <»5. 
Notice  of  motion.  t»J*>, 
Order  for,  (lOB. 
"""TSvit  for  Judge',  order  tor   .A., 
Affidavit  for,  without  or.lrr,  6.1. 
Claim  in,  054. 
Replevin  bond,  Kw. 
Aarignment  of  bond.  6B« 
Boililf'a  return  to  writ,  lix). 
Inventory,  057.  .      ,.rt. 

Notice  of  pnyment  into  court  in.  IJiS. 
.TudgmontB  in.  O.'iS,  tt-'-*- 


IKDLX. 
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FORMS  AND  FKOCKEDINnS— Ctmitmierf. 

Hepttvin-- 

Writ  in  nprlial   (rnplnn  In  wlthprtmtt  ^  (VIT. 
Retum—tiaiUK*.  U>  writ  uf  replevin.  U, 

to  rtpctitioii    (m-a  Ein'Ut.    i«),  tiO.'l,  fHM. 
JudfB'i,  to  certiorari,  ADO. 
Return  of  RtNMU  on  hnn<l  for  want  of  bujrcra,  738,  T30. 
Kxecutlon  thvreun,  vi-ii.  ex..  7.18,  739. 
RrAv-il  of  JadgmenI — 
Amdarit  for,  043. 
By  executor  or  adniiniitrator,  044. 
Afnlntt  executor  or  fi<)mitiiitriitor,  A44. 
S«(-Ojff— Notice  of,  6X1 
SpKial  Mmmont,  048. 
Subatitutionat  Service— tiriifv  for,  70.'1. 

Affidavit  therefor.   702. 
8ugge»tion — Of  devaitnvit  In  actloi    BKniii"!   •'Xtviitur,  •1>t4. 
Summonneit—Vnr    Interfering    with    or    UMHiiult    oil    HnlllS    In    dla- 
fhnr«c  of  dnty.  048.  7WJ. 
General  form  of,  048. 
For  dnmnie  to  Inmi  by   fltiwling,  tlVJ. 
Renewal  of.  086. 
Ill  notion  agninut  foreign   defendnnt   nbir»ini.   noticf  Iniitead  of 

autntnons,  700. 
In  suit  by  clerk  for  fee*.  740. 
replevin,  0(M, 
interpleader,  tl75. 
Order  for  renewal  of,  701. 
Affldnvit  for,  701. 
Memo,  on,  in  wages  casea,  733. 
Notices  and  warning!  on.  049. 
Notice  endoned  on,  to  chnnge  place  of  trlnl,  041*. 
Special.  648. 

To  executor,  etc.,  when  allcgntinn  that  awett  have  come  to  hli 
hands  since  judgment.  710. 
defendant  after  judgment,  650. 

default,  OnO. 
jurora,  6D1. 
witneoseB,  662. 

garnUheo  and  pHrnnry  debtor  after  Judgment,  60^. 
before  judgment,  660. 
Warning  on  summonB  to  priu'iiry  debtor,  r>71>. 
Securitff  for  Coata — 
Demand  of,  684. 
Notice  of  motion  for.  684. 
Affidavit  for,  686. 
Order  for,   085. 
Bond  for,  083. 
Stenographer' a  oath,  048. 
Tariff  of  Fees— C3-66,  611019. 
Of  Bailiff,  014.  619. 
Clerk.   ,611. 

witnesses  and  appraisers,  017. 
fees  in  suits  under  $10,  618. 
render— PlGfl  of,  7in. 

yort — Particulars  of  claim  in  actions  of.  631. 
D.c— 53 
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FORMS  AND  PROf^EEDINOS— Cottldiiicrf. 
Trmnmnripl  nf  Judgment — 674. 

AlHiliivIt   for  li>avc   tn  pmm^  nfttr,  fiTA. 
Unetmimed  Money  in  Court^Vorm  ot  vfrlltad  lUt  of,  OBO. 
rfni&rlmking — Djr   n*it   frlcitft,   tr»  he    rrapnnilble   for   In   nrllon   hf 

minor,  68S. 
Venditioni  Espenmt— 

Writ  or  to  nntiiir,  T38.  741. 
Kh^rtir,  7no. 

Warrantt— 

Of  rommltmAnt  on   Joilcmrnt  auinnioiia  um   tWault  of   npp«ar- 
anw,    671. 
nl'tpr  "iiimlnntlon.  47^. 
for  roniempt  In  (>p«n  •tHirt.  t(7:i. 
Renewal  of,  t»yj. 
Of  iitturtiment  iindiT  W'HxIfnnn'R  Lti'h  for  Wngn  Act.  'WN. 
WUkHroKat  of  />(?/eiMw— Notice  of.  714. 
tnan^om— Onler  In   (s«e  RcplRvIn).  Ofk?. 
Wooitmnn't  tAen  for  Wagei  Aci — 
AttHflimoDt   under,   flHM. 

affidavit  for.  f»8. 
rialm  of  lini.  WO. 

affidavit  on,  6M>. 
IFrif— of  replevin,  fV>4. 
FRANCniSK 

Actloni  for,  not  maintainable  hi  P.  V..  tH,  HN. 
Dcllnttlon  of,  88. 
FRAUDULENT  CONCEALMENT 

Llmflation  of  artion  for,  277. 
FRAUD— Hettlnc  aiiide  judimcnt  obtained  by.  'M'i. 

By  debt  eoUeiftora;  pennlty  for  nalnf  mlNleHilfng  formii,  41). 
PRAn>  OR  BRKACn  OF  TRUST 

rommlttal  for    (we  Ju'lgniint  Ivbtor).  tint). 
FREEHOLDERS 

Definition  of.  M. 
FRIENDLY   SOCIETIES 

When  Jurlfidiction  in  ni-llon  ngalniit  uUKteil.  W. 
GAMRLINO  DEBT 

Action  for,  problbltffd  in  Dlvlaloii  Courta,  03. 
What  ronstitiiiei,  03-96. 
CAOLER 

Duty  of  on  commitment  of  judgment  debtor,  51G. 
(JARNISIIMENT  OF  DEBTS -See  provinionn  of  Rul«n  2fl-2K. 
RlghtH  of  creditor  an  to,  306. 
RequialteB  of  claim.  ^Ofi-IHS. 
Debta  n^tnrhable,   300-402. 
riaima  not  nttachflble.  402-412. 
Rights  of  other  partiea.  406.  407. 
by  asiignment,,  406. 
solicitor'a  lien   for  coats,  407. 
where  garnishee  non-resident  in  Ontario,  414. 
Eiemption  of  Wages,  408-412,  424. 

Where  debt  contracteil  for  board  and  lodging,  408-412.  424. 
Where  money  neceftsary  for  support  of  debtor's  family,  410,  411. 
Where  debtor  unmarritMl  or  liaving  no  family  dependent  on  him,  411. 
Memorandum  on   summons  in   wages  cases,  412,  424. 


'   '"•"IK-.    IMI. 


'Ifbri.r,  420. 
-.Ion  whole  hod 


r!«l>KX, 
'lARNIMMMKXT  I.K  |>k,it,,    ,.     , 

«•»-  c,.,„ ,.  „  'z'zr ■  *"  "- 

JUrviw  of  op,i,.p   ^,1 
r.ffwt  of,  4ift_ 

■^■.iriii™  C  ;  .iJ,,"'" ";'  ""'•""••  ••III. 

„""'"»  •"  "«•  ""l-r™.,!  „,„,    ,,, 

UarnUbM  mnv  mv  Ik*  '  ^'''- 

Ri.mm.,,.     ,„  „r„|.,„,  4,|;"""'-  ■""■  <'« 
Whon  rMiirnnbl,.,  4tl) 

;«";'",':?:,:""*,•:"  • •  - 

»'«-rr  „,rni.h,...  |.  „  „,„        _,„„  ^| 
0.fnl.hln,  ™r„r.„„„..    -./l^^, 

S&;,':.';;:-;--.."";;^;!t. .,. 

Eff*rt  of  Jad«in,.nt.  422."* 

JUdjnjPHr    niHr    hp   fur   .(«!.. 

ip»^  7-  ^"^""""  ""■""ib-.i  4!;"  •  — 

„"'""""  "'  "Inlm   rraiilrr.)    4"- 

s.f  .r„,"'.,';rrJT=4"*'"  '"•" ••™'.  -«.  -.«>. 

MarriMl  womon  llnhlo  ,„  i;,,!™,,,    ...^ 

■"'XS:,;  'j„5!;:  "•>'■-•,  •"■p'.'i".  liubiH.v, 
All  paS  S:.r„Tv:'  i""""""'  ■•=^- 

wCir„';'':„T.."';rr4'Jsj" -  «--- 

nS"s  3:f;;;-4ri^r-  ^^^  ^-• 

Pa.vn>.„,  i„,„  ,„„„  ,„„,  „  *4,V  416  SlJ"'  ■"*•  "* 


•w 


•1.  4ai. 


.  t'T. 


.  427,  428. 


.  4Jl>. 


'>  <^tirt  void;  417 
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OAKNISHMENTOFDBBTS--0.J«W;_^^  ^^^^   ,30,  «i. 
Elect  of  poyment  by  «""  _    430 

^El-J^tfoo'S-'S-   -«  -  '•■""  ""'"  "''         ■ 

.,pS.«n  .o.«..a«e  ^yr  °"""'"'-'  '"'  "" 

Aetlon  upon  b"»a.  «•    c,„i„,,  427,  428.  43,1. 
.IdiuJicolioo  o»  ''°?"   ' ',    4.12 
"^'who  mo,  be  d°''.»",''/^- 

On  nMiBnment  of  iii!«' ^~-  ,  creditora.  433. 

8°„  -.SS  I'i^.rlLtai:^  .eMo.  43.,  434, 

On  Mechanic.  I-'^V^^,  jieUet  Act,  434. 

S;U&°ron'SSc.n-Ji^3». 

P°««lin..  «»!-'  P»X''  ^'a'j,-  434. 
When  Sheria  may  !»«"™°'        ' 
AdiudicBtion  on  clninM,  4Jf- 

nARNISHMENT  OP  CIVIL  SERVAWiB  d 

«~^rs^^?o„rs.a.to,«.,.™. 

GOODS  ,       payment  in,  125. 

GUARANTEE  COMPANY 

May  be  surety  for  officer.,  J". 
HEARING    (.ee  Trial) 

Judte  may  adjourn,  2=' Z™.     ^     ,„,,  269. 

Portponement  of  in  ca»!8  tried  by^u 

Who  may  appear  0.  ajent  at,  -W. 
HOLIDATTS 

Defined.  585. 
HOSTILE  WITNESS 

-SrHs'b^-t^i?^:^^^--— "■-■ 

ILLEGAL  SEIZUBE 
Action  for,  470. 
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IMMEDIATE  JtinCMENT 
May  be  ordered,  235 

May  sue  for  wages,  132 

In  oth^r  c^e.  „„„  p„™„  „,  „„„„,,„^  „,  ^  __^^^  ^^.^^    ^^ 

Undertaking  by  neit  friend.  133    SM 

Liobllit,  of   purenl   for   maimrnnnee   „f,   i:« 
RaMacalion  of  rontrncts  made  by    -TO 

Dhrision  Courts  no  power  to  grant.  126. 

ixspection''"""'"'  "•"■""■'■"«•  "'-"■ 

"f  /  roperlK— .Iiidse  may  order.  S18.  .S19   .11)4    ms 
nt      L-  Proeedure  on,  .?1S.  '         '     '    ' 

Of  .ubjeel  matter  of  action  may  be  ordered  by  .Tndge.  .IIS 

INSPECTOR  OP  DIVISION  COURTO  ^'"' 

May  grant  leaye  of  absenee  to  offleers  of  eonrt«   "7 
Appojatment.  dnties.  „„d  investigation,  bTSfiT 

INSOLVENCY      """""■■'  ""*"'•  '»•  «>■ 
Definition  of,  37. 

Procedure  when  offleer's  suretie.,  beeome  i„,olv..nr    17 
Action  not  to  abate  on    10  4'i-'  ln«ol^eut.  .17. 

Proceedings  on.  482 

.Itidgment  may  be  ordered  l„  be  paid  bv  X]><   3to   ■!4fl 

rN.s™n.S's  S'VriS-  ""'-  """'""•  -■ 

^Eg-l^r  i"^^';^-'^^^  -'-i-  -^  i—  on,  140. 
INTEREST  (see  Disqualifying  Inlere.t) 

^Z^T^'  ''»'"  '"  ^'-'"™'>-  '"■  -   =«.  •™. 

May^be  sued  for  separately  from  prineipn,  „„der  written  contract. 

-^iTance'™  '^I^S^IZ^t'^  °"«  ""  ^"Hsdiction,  97,  1«. 

nt  what  rnte.  324. 
Special  statutes  governiiiR,  324-332. 

The  Jtidieature  Act,  324. 

The  Hills  of  Eirhniigc  Act,  327 

The  Interest  v\ct,  32S. 

The  Afotipy  Lenders  Act,  331. 


INDEX. 


INTEREST— Conlinued. 

The  Bank  Act,  JJl- 
PMt  diem  iiitere«t.  331. 

pawnbrokers.  332.        

chartered  bank.,  331,  332 
on  arrears  on  mortinges,  32»,  Ml. 
loan  and  other  corporations.  iHl. 
compound  interest,  332. 
INTBRPLBADBR-See  provisions  ot  Rules  8-12. 
Afreement  not  to  appeal  in,  30B. 
Appeal  in,  365,  648. 

Jurv  in— right  to  demand,  «<*,  ow.  ,^,. 

C 'dltor.  entitled  to  .hare  in  beneht.  seeured  b^  M»^ 
CWms  ot  landlords  and  others,  how  adjusted.  540.  M«. 
Definition  of  landlord,  630. 
agent,  535. 

joint-tenancy,  535.  , 

coparcenary.  536. 
tenant  in  common,  535,  Od«. 

SrX'caLf  only  when  several  -di^rs-^^'.^^ 
Rights  of  partie.  to  defence  and  a.  to  costs.  .A:>.  .■«». 
Abandonment,  539,  661. 
Goods  nnst  be  taken  in  eiecution.  640. 
On  clhim  by  landlord  for  rent    (sec  Landlor.1).  o40. 
Application  for  summons.  MB.  MU. 
requisites  of,  640. 

Issue  of  summons,  641. 

C»urt  from  which  summons  may  issue.  .-141. 

Issae  to  be  tried,  641. 

Change  of  place  of  tnal  in,  641. 

Stay  of  proceedings,  542. 

Service  of  summons,  542. 

Particulars  of  claim,  542. 

of  damage  claimed,  543. 

Deposit  for  costs,  543. 

Security  for  costs  in,  546.  ,    „,   Mi 

P.i.J«ePrope,.„-Order^for^.aW,M3. 

advertispment  of  sale,  541. 
Claimant  may  -^;;,7«t;"ma^ng  a  deposit,  644. 
Judge  must  adjudicate  on  the  'I"'"'.  ^5. 
Sra.:;,  Sc..Enf  r.  rthe  e„cutio„  0.  process-.  54«. 
Liability  of  Bailiff.  547. 

il^rof™fm«esXKl:.nf.  .«ec.  Judge-  power  to  .djudi- 

cate,  546.  ^„ 

Defences   by   Bailiff   and  creditor.   548. 

?,°rm".',e.°'notTd7udi"L  upon,  claimant   barred  from   recovery, 

597. 
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mTERPI,BADEH_OM„„„ej 
INTESTACY 

.RRE^Am;;"" ' "' ^". 

Not  a  groiind  for  iiroliibitioii   .ir' 
IRREGULAB  .TUDOME.VT 

Setting  asldp.  2,^*^. 

Not  n  mori-  non-TOmiiliiiiirc.  »ltl,  rnio,    ■■•lip    ^-.. 
JOINDER  OP  CLAIMS  " 

(Sue  Combining  Claims).  OS-KIS 
JOINT-DEBTORS  (,c.  Partner,) 

Jildlment  afainM  one.  effect  of    7 

Froceedinjn  against.  2m 

One  or  more  may  be  surd.  203 

nSf'        judlment  in  sucl,  case.  203    205 

Klgbts    to  contribution.   20.1    ''Of) 
Property  ot  liable  to  seiEure.  Zm.-u 
JOINT  STOCK  COMPANIES 

.IUDGe'""'"  °"''  """"""    "*""'"  "'""■•■I""'!"™.   4M. 
Jot  to  practise  as  counsel,  etc.    23     ' 

rpd^iiir  StntJ^:^^:^^" " -  ''--■ 

To  preside  over  Division  Courts  20 

UaWlTtyTt""""  "'"'  -"'■""  "'•  -■»•  ='•  -•'•  =<■    • 
May  act  In  otber  counties  than  bis  own  20 

j5r:X"r---^^£^jeo„,,.v..,. 

May  suspend  Clerk  or  Bailiff    27 

n     '"  »f  ."•"ence  to  Clerk  or  Bailiff    •>7 

Powers  ot,  ot  trial.  .•12.3.  3:« 

Junior  Judge,  20. 
Effect  of  death  of.  23    05 
JUDGE'S  JURY 

May  be  called  to  tr.v  disputed   facts    :W1 
Pees  payable  to,  391. 
JUDGE'S  NOTES 

Of  evidence   (sec  Ap|H>nl)    "54 
JUDGMENT 

Defined,  450.  4.')1 

May  b.  entered  on  a  „„,id„y,  except  Sunday  ,»,c  l.olidays,,  ;,23. 
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When  interct  .lIo««a  »"■  »■ 
\rtion  on.  9,  276. 

i:'^'r,'„7r  bwU%  ;.»^-«"".  «•  ^'^^ 

Finality  of,  !i-»- 

Amendment  ot,  M,  JUJ.  Eiecotion),  460. 

VTBcution.  when  i»»able  on    lies  •» 

Wh^  d«i.lon  of  Jud,e  become,  ..  «■ 

"K°^ro?'onMi]^.^-^'»- 

',;.r'bl°t%V;n.ent  for  monr,.  >ho„.h  contract  p.,.b,. 

--■■srcrpaS:;^^- '  °':,: 

By  defanit  on  apeciaUy  enao^ed  ™™-\-- ,,  2,4. 
On  counterclaim  when  PlalnOB  „j;g 

On  detnolt  of  ^t"' for  nX^ateJ  ''»'°-M''  ^■ 
But  not  when  Biven  "J  ""',2„atori.  332.  ":»■ 

Application  to  .et  addc^SW-^^  ^32. 
On  defective  aBdavit  of  .ervi.^,  230. 

Practice  as  to,  23d.  judgment).  235. 

Ktp:yS:S^fas^a«.34.. 

,„  „ppeal,  368^^^„„t  „,,  3«i 

on  m.eationa  of  fact  ™j!"'f  J^  J?.7;,W,eo,. 
/„  OorniA-aent  Pro«e^'»^'y;i   ggg. 
Aiainst  married  woman,  2OT,  ^'i,  ooo 
on«:»rd  of  A'M'ra.0^  441 

Entry  thereof  by  Clert,  «'• 

Exocntion  thereon,  442 

Entry  of  .atirfa*o"  <>"•««;  -■'•™'"»"""'-  "'"'  """"• 
Irregularly  >  sned,  not  a  ^^^ 

Croaa-judpnent  may  be  setolt,  ^io. 
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JTJIM3MENT— OmliBBej. 

Srf  frt   «l"™"  °'  °°"'""'  """"e«e<l  under  Ceiltor.'  Be 
Entry  of  lame  in  Procedure  Book,  482 
JUDGMENT  BY  DEFAULT 

On  Bpeoiolli/  Endorsed  Summon*.  22?(. 

Requisites  of  claim  anci  service  228-'»^S 

Notice  disputing  claim.  22fl.  ""  ' 

To  be  entered  witliin  one  inontli.  229 

Notice  to  lie  elven  to  defendant   229 

Wliere  part  only  is  in  dispute.  225     ' 

Against  married  woman    229 
Forms  of,  709. 

Summon,  and  aHidatit  of  service  to  be  lile.1   "M 

Proof  required,  234. 
JUDGMENT  DEBTOR 
Examination  of,  4m, 

garnislire,  501. 
»  partners.  501. 

,  „  ,     ,  corpornti"V8.  501. 

Albdavit  required  for  su.amons,  4il9    502 
Nature  and  effect  of  process  against.  5«o'. 
Who  liable  to  examination.  .TOO,  Ml. 
IvAo  not  /fo6/e.  married  woman.' ."HKI 
Corporations.  .'iOl. 
Members  of  firm.  214. 
Where  examination  to  be  ;...ld.  ,T02.  iilH    499 
Scope  of  examination-Toucliing  estate  and  effects,  502 
Disposal  of  property,  502. 
Circumstances  under  which  debt  was  con- 
tracted, 503. 

Service  of  summons.  50:1''^^'''"'  '''*'  "'"''  ''"'"'^  ''  »■*"•  «^- 
Payment  of  expenses  and  milengp.  503    .193 
*<vidence  of  other  witncJises.  504 
Second  examination,  504.  505. 
Srounds  for,  504.  5<)5. 
Judgment  debtor's  list.  504.  fi07 
Judgment  debtor's  book.  59   fi03 
Commitment  o/— Grounds  for,  .WS,  511. 

For  nou-attendanne,  505,  50fi 

Must  be  wilful.  509. 

Refusal  to  answer  proper  questions.  505   50(i 

*  rniid  or  breach  of  trust,  5()fi, 

fJift.  delivery  or  transfrr  of  property,  507 

Means  and  ability  to  pay,  507. 

Non-payment  pursuant  to  order.  508 

Tepa,4»i;:''5™o''"""''°'  """  '■""""  '"""  '"' 
In  Supreme  Court,  510-512. 

n,,l„  .  .       ^'""  ''  "■'""'   non-attendanec.  509 

Order  for  party  to  be  committed,  508 
Order  and  worrant— Requisites  of,  SOS.  .'ioo    612    594 
To  whom  warrant  to  be  dirccti^d.  512-513.    '        ' 


Mi 
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JUDGMENT  DEBTOR--C.»«i«.«l- 

Life  of  wirrant.  »\2.  »"•  ^■ 
R.„.w.l  of.  512.  514^594.  807. 

DiKtarte  of  debtor,   515    8ia  ^^ 

on  pByment  on  arreei,  ",    •-^.'^a 
pBjment  while  In  curtody.  515,  516. 
on  order  of  ludfe,  515. 
J„d,e  ma,  rewind  "'i'l'^^^^'Li^ip^ent.  618. 
K.rr4TrXrt  l.  n,ade  by  Cler.,  51T. 
grr '^rrd'^i.b'^i  -uAloien.  .ro„nd.  ,n„y  bo  eon,pen...ed, 
609,  510. 
JUDGMENT  DEBTORS'  BOOK 
To  be  kept  by  Clerk,  59,  81«. 
JUDGMENT  SDMMONS 

See  Judtment  Debtom.  4fl». 
JUDICIAL  FCNCTIONS_^ 
Cannot  be  delciatcd.  22. 
JUDICIAL  OFFICERS 
Liability  of,  21,  22. 

^™r.rftronron..en.oreoj.„ty.lT. 
ErtaWiahment  of  courta  in.  II. 

""SS  - --«^-  -••"- '-"  -"""•  "• 

JURISDICTION 

S^a1°e'.."r;orrri.ory  a^ded  to  bi.  eonn.y,  2». 

Scr^,'d:prL°,'  rnd^of  .«  power.,  «>^__^  __,  ^^  ^^   «,. 

^-  .         .i»=  Honiwl   (see  yianaAamMs) ,  81. 

Remedy  where  right  of  Pa"'««,J*"r«i'^ 
S  to  l«n4-Jurisdiction  ouited  by,  W,  »4. 
*  When  ousted.  S4. 

"When  not  ousted.  85. 
Procedure,  86. 

On^ed  by  title^in^--^ —-"''•"• 

^rn;t!idro"-K'°<iiq.£,|. 

Action,  ntalnat  juatice.  of  the  peace,  90-92, 
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JURIgDICT10N-Co»«»«J. 

Cnwn  to  which   it  in  Pxtondcd    J)7 
rrnonnl  actions,  07.  m. 
By  conactit.  97,  101. 
Actions  on  eontrnct,  101 

In  detinup,  100. 

Where  de(,„j„,„  „„,  ,„  ,^    pr„,,i,„,.    ,„. 

Equitable  relief  may  be  jranttd.  Izill.T. 
AHaeliinent  anil  aeqiieatration.  13" 
Transfer  to  Supreme  Coiirt    wlH>iC'.i..r....      , 

Extent  of  power  to  ,rnnt  e<iuit„ble  relief    l"n.rf.. 
Doe.  not  extend  to  injnnetion..  lao  ' 

"trcroriW     '-^  """•■"•"'  "•■"  '"'"•■«'  -"-  wri.te„  eon. 

Notice  disputing  184,  229 

Co.;."!","",^'  Pr"ee«lin„(,ee  Ab«,ondln,  Debtor,)    517 

Under  Danato  by  Fl™,ilni  Aet    T'S 
JURORS   (Bn  Jury) 

Who  may  he,  3S5,  a87 

How  selected,  385.  3«e,  3S7. 

How  summoned,  385   ,180   387 

Copy^^  .oter.'  list.  ,„  C  furnisbe.'  by  Clerk  of  tl,e  munieip.,,,,. 

Penalty  on  default  of  munieipal  Clerk,  380  300 

U  m^,eip„,ty  a  party  ,„  „„,,„„.  „;„„  ;„=f  selected  else.bere. 

Number  to  bo  summoned,  387. 

Service  of  summons,  .1S7   ;y^ 

Challenyinf,  388. 

Penolty  for  diaobeyins  summons,  ;isi) 

Fees  of,  30],  ,396. 
JURY   (see  Jurors) 

In  replevin   (see  Replevin)    383 

Misconduct  of,  jround  for  new  trial    344 

The  rliht  of  ehnllenee,  388 

Cases  for,  to  be  set  down  separately  on  |i,t.  :m. 

Five  jurors  to  he  sworn,  390. 

Judge  may  call  tales,  391. 

flees  payable  to  in  such  cases.  391,  392 

c2,^o°wh■''l^'"■  •'"''"^ '"  "'  *'»'"'■<'  '•"■"■  aoi. 

Powers  of  Joidje  in  cases  tried  by,  200. 
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IS  CttrpMaeT  Pro««'«"«"'  '*'■ 
Demand  ot,  383. 

Prepayment  of  te»  *,fjeman<l«l.  385. 
^X'r.-:S^£i^^:'AT.  an,..r,  ,83, 
,„  e„«.  '™"'''rtri'jTy,  °!^. 

Kr.fca;t-v^tr;He"?.e.  o,. .««. 

County  tronanre'  «»  "P"^ 
"™^e^p^.?.«..o.,«.,^. 

^.^.."vr'rsia^  .PP-).  --    ^  ^ 

-"^efon.  ,0.  recovery  "-^.^1:;  mreX';.=«         ' 
Tranater  to  S"P""' ^^n^,   oa„no.  bo  f-""^-    "^ia, 
Eflultabl.  ««:™";'"  .".fS;^.""  Againat  Land,.  484. 
Eiecution  againat    («m  r- 
Actiona  for  Hooding,  ia. 
LANDLORD    (,«.  Interpleader) 

Xrn»"d'"«'-.;,°,'i^f„eeuHon.  >,o.  adinatcd.  536.  54». 

S^Htsp-S-. --—■■-■ 

Seiaure  muat  be  made,  ^i- 
nS  of  olalm  by  land  ord.  55.. 

''°%™  for  .Wn.  "»  -«;,S,  553. 
Muat  .tate  terma  of  l^WmB. 

Ertent  of  lUn  for  rent.  DM. 

How  BalUe  to  P/or^-^i'ii. 

Diatresa.  for  rent,  by  Ea""'  "^ 

Feea  of  BniUlf  ""■  •■^-  „(  ,„„d,  distrained,  655. 

SJmrrbV^ratat,^. 

MOISIATURB  Delegation  of  Autl.or.ty).  580. 
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LEAVE 

To  brine  nctlon  In  divLlu,,  ndj««.„t  t„  ,lff,„,|„nf,  rMld^nc.  las, 

Affidavit  for,  S80. 
LEAVE  OP  ABSENCE 

Maj  be  iiratiti>>l  to  Cbrka  and  Bailllla   57 
LEA.VE  TO  DEFEND 

Application  for,  249. 

Co"n7tS;!"24S.""  "°"°"  '"'  •'"^'"••"'  "-• 

No".Coi:"b7cie,r=l^""  '"°"'  '""•"""■  "'"■ 
LEAVE  TO  ISSUE  EXECUTION 

When  and  in  wlint  cum'H  neceHsury    10  48*» 

Proceedinga  tliereon,  4S2 
LEGACIES 

Limftation  of  act  ions  for,  '27! 
LIABILITY  OP  JUIlCE  (aee  Judge)    21 -a 
LIBEL 

LIEn"'°°  '"''  °°'  '"°'°'"'""'''''  '■'  l"""""  Conrta.  04.  89. 

Of  BaiUff  for  fep«  on  execution,  496,  407 

Of  landlord  for  rent,  540-540. 
LIEIITENANT-GOVERNOH 

May  regulate  holding  of  courts  in  certain  <ii«.k    18 

""iirrr»i°^„,Ag?"''^  "-  ''•""■"  »'  '■'-"•"■»"•  ■-'^^■ 

LIMITATION  OF  PHOCEEDINOS  ON  JUDGMENTS   10 
LIMITS  OP  DIVISIONS   (.ee  Court.) 
Number   and  designation   of,  3. 
Alteration  in,  how  made,  14-15. 
Provision  on  separation  of  counties,  17,  is   10 
LISTS  OP  CASES  FOR  TRIAL 

To  be  prepared  by  Clerk   (see  Trial  Lists),  254    :i!10 
LOAN  COMPANIES 

When  jurisdiction  ousted  in  actions  against  m 
IX)ST  NOTE 

Practice  in  action  on    184 
LUNACY 

A  disability  under  Statute  of  Limitntions,  279 
LUNATIC 

Service  of  process  on,  190. 
MALICIOUS  PROSECUTION 

Action  for  not  muintninnble  in  1).  C    64  88 
Detinition  of,  88.  •      •      ■ 

.MALPRACTICE 

Limitation  of  actions  for,  276. 
-MANDAMUS 

Powers  of  Division  Courts  to  grant,  81 
When  order  for  will  be  granted.  81 
Application  for.  8.1, 
MARRIAGE 

Breach  of  promise  of.  no  action  in  D.  C.  for,  64,  80. 


;ii;  i 


m  

MAIlRimi  WOMEN  ,  .,  MB 

MASTER  AND  "EKVAKT  „ 

What  nr.  ground!  for.  '•"  '■"• 

"^T.*^'o''Mn';«ni...».....  P'»-«»-  ^*'- 

""'Llaa««roct,o,>of.mn..««. 

""-F^^ioto.  to  J«c|.o..nt  drMor.no.. 

How  compotwl.^^"' 
Amd«lt  of  to  b.  n..d..  JO-l 

whlit  !•.  w.         „„ 
Commitment  for,  OBJ. 

t  lahiUtT  of  mretlM  for,  SI. 

s'irdir.  £f u'^'or-r^ouertion ,. .......  *«. 

MISREPRESENTATION 

Limitation  ot   «-tlon. 
MISTAKE  ,, 

llj  Clerk,  elteet  of,  •!. 

rrJ'LrtoTe^Kre'L'jt  m .......  1.. «.«.  - 

«-c''l^Tn°ye^«  .^.W"'''-"""  

Affidavit  in  -nPP^"  "'  '"°''°°' 

Application  for,  J3». 

Notice  of  motion,  -|»;^^  „,    239,  240. 


,  tor.  ■-■71. 


,.oiiri.  4«.  txin. 

Im    iiiiuit..  ■.!3fi.  '-'"'■• 


Order  for. 


„,ain»t  married  woman,  241. 
may  iw  "t  "•■''»•  =*"'■ 
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MOTION  TOR  JtrthlMENT-CMifciMJ 
"mini  up  d.f.nn.  SU.  241.  24" 

i^.    .    , .    .      •" '«  p"«.  zsi.  247. 

I*«wi  ro  <Wrnil  ronUltlomnj,  24H. 

Mod.,  mtr  b<  brmiihl  Intn  ™irt.  247 
hiaminatlon  of  ilrrnidnnt  on,  247 
I^MWartlon  of  tlm^imrntH.  24H. 
Cotti,  and  oounael  fi-**,  248   44V 
Onlj  for  plafn  and  almpl.  ca«n    24n 

"°  fcli^",''  Lr  ^""'  "  ««•'"■;>"«») 

uXfTon'Ta'crolL'  iTporiS'  '"'  '""'"-  •""  '»'"•"'  ""•  ^« 

H.liur.  of  (.M  R.nMtlon)'.  40^,  479 

, ««fl«l«tlon  ot  NotlCT  of  »!,„„   i^'  ,,„    .,. 

MOBTOAOED  I^NDg  ^™'  ^'■' 

mortJTaoke"''"  """"°"-  •"*■ 
.Mumc"pALm"  '""  "'  """  ""■"'  -"™"""'  ^«'- 

Mufc.'prcJS^-Rt,:!",;'^'^  "•■"  "»"■ '"  '•■•■ " 

Limitation  of  actionii  ncainit    '>7fl 
.MIJTtlAt  INSURANCE  c5MPAmE« 

Appeal  In  Qntioni  by.  348.  .•157 
XKABBST  DIVISION 

To  defendnnt'a  realdrara,  lag 

nkouoeJce"  "'"''"  ••""■"•""•'»• 

N.=XT^I^"""""'""^.»» 

x,r-,.'."„"i"°"  "■'  '"'•"'•  "'"-ndini, 
NEW  COUNTIES,  17-18 
NEW  TRIAL 

Stay  of  procaedlnn  on.  602 

Appllratlon  for,  .IT0-.T40.  001  (RK! 

n™,.i    .  P"iM«dln».  on,  km. 

Hnrand.  for  jruntlnf.  M1JI44 

Power  of  .Indie  on,  345 

HrocMdlnri  on  and  •obiequriil  t..  application 

Order  nny  be  condltlonnl,  346  """'""»" 

In  intprplendor,  545,  547 

vnJ'l'i^J""'"''""""  '■  """  "'  P'-WH^liniw.  .140    345    602 
•NON-ATTENDANCE  ' 

Non-Joinder  of  partlea,  217-223 
-NOIV-PERPORMANCE  OF  DUTIES 

NON  sVit"""""'"'"'  "'  "'"■'""  '"■■■  •■"•  ■■"■ 
Effeet  of,  252,  254. 
.Indi*}  may  or'clpr.  2fl'.  252. 

Ill  ■   ..,  '"  jury  cases.  340. 

I  Ininlin-  cannot  insist  on.  341. 


MT 


iiist  lie  liroi'iircd.   l.'C!.  VXI. 


345.  601. 


M  1|' 


ii     I  ti- 
ll (1 


?;  Sor.  b,  «~"tor..  3JB. 

For  lofj,  3M-  ,.^,  „  ,„    ,„,,u  «..»»•  to  Jartadtetlou.  1<M.  »««• 

S'„r"t"o'c'X5 --■"•'»• 

Req.il.lt«.  ""d  ""'"  "'•  "° 
NOTICE  OF  ACTION. 

Not  now  necMMrj,  wn. 
NOTICE  OF  ADMI8BION 

Of  p>rt  of  ctaim  or  d«f«»«'  -"■ 
NOTICE  OF  APPEAL 
When  to  be  «iv«n.  WE. 
From  JoHttei-  conviction.,  aw. 

NULLA  DON*,„ 
Return  of,  4tn. 
OATHS  AND  AFFIRMATIONS 

"^^^^''^'L^^pS'iEn...  r....>"">.  --^■ 

OFFENCES  AND  PENALTjl.8(        ^^^^  ^^^^^^^^ 

^p'iCo^'r^iiTprrrnVmm 

Offence.   a«aln.t,  565-5HI. 
"'"'ofc.erV.wberetobO.ept.mlt. 


Ill    I 


IKDR. 
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ORDRH  IDH  iALB 

0RDKRHt5-"ci,mT    '""  ""*""•  '"^'^  '=»•  »"=•  =^»- 

For  r*n«wal  of  ■iimmonii,  IMV 
»tttn|  nafdr  Jiiilgnii-iit.  2.10  •»a:i 
roit|mMn(  Iplnl.  I'Sj. 

Tor  «>iiiiiiltn»nt.  BOB. 

MmI  b.  .rit"nHl  In   I'pon«l„r,  Book.  41 

I'apbjm"      ''"'""'••I""  '">■  """""■  «H 

gX'*J:^"'iS^,;;'r,i;.";!; '  c,.,k. «. 

i-ake;;^''Ind  c.t.'m,'"  ""■'""'•  '■""■  ■'""'•  •""'■ 

CoDtrart  bftWMn,  137. 

L.oiito.",'""'  "'  "■""'"  '"  """'"'"l"  'LlWr,™.  IKI 
I'ARTICtTLARH  OP  CLAIM 

Rcquliitn  of.  ISI. 

Entry  of  with  Clerk,  181. 

To  bf  niimhrrrd  nn   nwlTn]    Idj 

Ani4*nrlnipnt  of,  18,1. 

PUIntle  to  furniih,  181. 

To  b«  .nnoinl  to  •ummoni  noil  wrwl.  100 

in  artinn*  for  tlovoiitavit,  .1.14    arm. 

In  r«pI«vlo,   110.  .        •. 

In  varnf«hmrnt  of  wMgrn    .|io 

In  lnt.rpte.d«  prooMdInn.  IM2,  B8ft 

PARTIES  (M  Addint  Pirtlei),  217-1"3 

To  actlolia  agninat  aurftlM,  Xi 

MU-Joindar  nnil  non-Jolndpr  of.  IMS    "lU 

To  larniahmpnt  prorenllnfa    4at    ' 

To  notion  bj  aaalcnec  of  n  dobt.  \m 

Alien  pinintlir,  00. 
PART  OP  CLAIM 

Admlailon  of,  ^^op 

Jiidcment  for.  229 

""'"ralTde^iii""'    """'    •""""•    -i"-""    •"    H.I...    ..    to    rr. 
PARTNERS 

Ppo<»nllnia  b.y  or  ninitiat.  ■MVJ.U 

K™  Ti  T^  K"""'  '"'""'  ""hi"  ■nay  b,.  „„,|   -d;! 

"Snt,  C.  "-    -''""•    '"-"    "->    ;-    ..Ul,,.   „p    „,„ 
Ef  w  of  jad.m»nt  In  auoli  ooii-    204 
RiC.t  of  |„,rtnrr  .„rd  to  rontrlbutloTi'.  MVl 

debt'jri"  TTT  "'  """  ""   "■'O'"'""  «    '"In-  tll»t  tl,e 
Liabni,;'^,™?„r*  '■'"""'■'''''''  ""-""Wo".  207.  473. 
DC— B4      '^  '"''  P'"li"ty  to  execution,  IW,  473. 
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May  me  °t  fc«  •r'jj^  „„„e,  2(»214-  .,,4   4,3. 

Eirert  of  mini  '"",„„  M«lm'  «""■  ^^^-  " 
Judpne-t  •"*  "."^ein  ^■-  l®:**"-    rt„er   212. 
ISu-tion'o  k^-^^/jri  P»rtn'«..  212.  21.^. 

(iarnirtment  P'°«^;°^  „  to  MrviM  of  217. 
Bute!  ol  Supreme  Co""  »      .^  .jm.  "ii. 

Sale  ot  good.  »'.  «•'• 

Of  .--*■■  ^:'";;i"S:  c«.c.  of.  47^. 

,,..VMENT  INTO  COrKT 

With  plea  ?'  ''fliS.  claim,  =«». 

Plmntiff  tojjvem.tl.-c 

be  stayed.  ->»■  i„(p„dnnt    thereof.   ™'-  .,,. 

nerk  to  live  ■I"*-;",;^  '"  S  may  "•'  "«»""'"'•  '  '' 
„  „„,iee  not  .jve"     1^   «'7,i,„,d,  2B8 

''""Maed.   584. 

'"'''^"'Il^.r'Sn^^o..  ete.,  n.  IJivj^a  Co,...,  49. 
For  "™°«'""f,,^t,  peace  d..ri..s  court,  S.M. 

Ajmnst  t  lerK  f  officer!,  500. 

—--;r^:  "■'"■'•*'*  ° 

imitation  of  aerion.  for.  •-«!». 
Keliet  aga.""t.  !-''■  '■"'' 
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PERSON 

Defined,  584. 
PERSONAI,  ACTIONS 

Jurisdiction   in    (gee  .Tiiri»df.-ti„ii)     97    im 
PERSONA  DESIONATA.  ;)4I). 
PERISHABLE  (lOODS 

Sale  of,  532, 

Bond  (in,  SXt. 

Order  for  nHle  of,  53.?. 

Liability  for  aale.  5,?3, 

AdTertisement  of  sale,  533 
,.T  .^"!^"  *"  ''""  '°  "■"  """''■"'■le  ,„„,|,  replevied    l-,, 

No''  .HnnSn^";   '-  Territorial  J„r,-,dictlo,„ 

AppV':tit"Zn;:^''r«r""'''-  '•"""•■■  """'"•■ '-  ^'■"■«.  «■ 

PL.\CB  OP  BHSINES.S 

Defined,  102,  201,  202, 
TOSTAOE 

On  paper,  to  be  e.,«t.  in  tile  ,•„„„.  202 

To  forwarded  b,v  Clerk  „■ „„„„,  .,„,  ,„  ,„„  ,„„^^  ^^^   ,^ 

POSTPONEMENT   (see  Adjonmment) 

0/  rnol-Powtr,  of  Judge  as  to,  2.-.T 
„"  garnishment  proeeedings.  435 

0/  A^ecw/ion— (^ronnds  for    ,146 

Of  J„d„«„,_neei,ion  may  be  given  when  e„„,e„ie„,,  :f.^  y^ 
«(>„.,.„„  ''°""'  ""  '"  «»">l>he.    eases,  ,T24  ' 

Diseretioanry  or  enabling   (see  Disereton),  11 

Deputy  Judge  may,  24. 
PRESERVATION  OP  PROPERTY 

Order  for  may  be  made  for,  318,  .iO,-!   ,VIO 
I'RI.VCIPAL  AND  INTEREST 

™,n»Tl  ""'""'"'  '"^'"°'  '"  """■  "«">"«.  510, 

PRIORITY  OP  EVI'TT-TTr^v    /        r^ 
t,OT,-r^„„         l-.A-W  r  TION    (see  Exeention),  4(l<i. 
PRIVILE(3E 

Prom  arrest;  of  witness.  ■>sr,. 

PRIVILEGED  rOM.MT'NIfATlnv«    ,        ..     . 

200.298.  «"ATION.S    (see  Pr,«l,ietio„  „f  Doenments), 

PIlOCEmrRE   HOOK    (see   Books) 

lo  be  signed   by  Clerk  on   eaeh   p„go,  41 
Kntries  to  be  made  therein,  41. 

in  to  be   reeeired  as  evidenee    41 
e  orm  of.  41  ,  -■*, 

Forei'jn — Porm  of.  42,  59 
PROCEDnRP^TS,^. 

"••«■  far  prineiples  of  in  Supreme  Court  applicable,  12«, 
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rBOCEEDlNGS 

PROCESS 

Defined.  S,  585. 

Setting  a«We,  571. 

ProceM  and  procedore.  103. 

PROCESS  BOOK 

isrb:"i.a::iSein,«o«. 

•"'^TSr^nd'-p^perrr^n-.^^'- 
PROHIBITION 

^,:?eCdefo«'"mplaincd  of  i.   apparent,  67. 

rh-AulrSTS^WSetion  disputed,  68. 

Application  for,  68.  7». 

Material  in  support  of,  78. 

Notice  of  motion,  79. 

Practice  as  to,  79. 

Waiver  of,  *•     ,     ,    „ 

lujunctlon  inatead  ol,    "i-  „,rticular  iaane.  72. 

Imerdment  to  pve    nrad.ctwn,  73. 

Where  Judge  intereated    74. 

C.K.  r"'"  'Slra'cpend.  on  conteated  tact.,  76. 

SrofTr-S",.''in  Wlrior  court,  79. 

ReBtitution,  79. 

Declaration  in  P'O*"***''""'  ??;  „,  to    »0. 

Appeal  from  decision  of  court  aB  to,  «u 

PnHts  o£  the  proceedins.  »"■      . 

Etet  of  dlamiMUl  of  application,  81. 

Irrcpilority  not  «"""'>'"•/„'„•(,„  Title  to  Land),  64,  84-SB. 
^o^n  t^rir  crrn«oLr,  before.  68. 

™°|™^rb»n??eSr  ,i,„or.  drunU  in  tavern  or  ale  i.ouae  no.  to  be 
Sed  in  D.  0..  93    95. 
Illegal,  meaning  of,  1)7. 
Muat  be  filed,  181. 
When  lost,  practice  as  to.  l^' 
SeiMro   ot  under   CMCntlon,  4„6,  475. 

'■"TdrsilS^'^conveyancc  of  land,  488. 
PROTECTION  OF  OEFICEUS 

S?  S*7?rCir^.  Prodoction  of  warrant,  565. 
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Speoiol  damaie  mn>t  b«  proved,  5fi4  '  ^-  °**- 

^T.T'T  "!.  °'"'°"'  °«»'""'  o"*"'".  =70. 
Notice  of  action  not  now  required  587 

PDBLIC  OPFICERS. 

Act  respecting  applicable  to  officer-,  covenant    "S 
Provisions  of  the  Act,  28  covenant.  .«. 

nllir.'  '°  '?  """.'•'  *"■  '°  Government,  47,  4S 
IJmltation  of  action  ajalnst  .ureties  of    M 
QUESTTONS  OP  FACT 

Pc-  er  of  App,  Hate  Court  to  review  35"  ,t-,-{ 
V  be  submitted  to  jury    yoi         '        '  '    '  * 
Judgment  thereon,  301. 
RAILWAY  COMPANIES 

Service  of  process  on,  201. 
Limitation  of  nctiona  ngniiist    277 
RATlnCATION  ' 

Of  contracts  made  by  infants    2ai 
RECEIVERS   (see  Equitable  Execution) 

release"         '  ™"''°'  """"'"'■  ""■  "■* 

Of  sureties    (see  Sureties).  32 
Of  goods  on  pn.vramt  of  eiecution,  478 
RELIEF  (see  Equitable  Jurisdiction),  12« 
Against  penalties,   etc.     126 

rendering  ackottnt 
renewal"""""'  '"■ ""  "■''"■""" "'  ■"""•  ™- 

i  sut;":s™;rs'imi™„'f  1^5""  -'  -"™"'-  •---•  ^ 

Of  eiecution    (see  Ejeenfion),  482 
ut  elocution  against  lands,  484    487 
RENT 

Limitations  of  actions  for  274 

Sntrd'^  ISr,  aVS.^'^""  ■■"^"  "— ■-.  M9. 
"""  ""«'«  «»  Prnceed  on   claim,   540  5,W. 
REI'LEVm  (see  provisions  of  Rules  I.-i-20) 
Jurisdiction  of  Division  Courts  in.  09,  108 
Khere  action  will  lie.  99.  108    110 
When  goods  replevinhle.    100.  'no 
When  goods  not  repleviable,   113  ' 

rvrnS'"'",""  '""°'"""'   ^y  "i-^uiescence.  113 

l>mnnd,  when  nrce«sar.v.  113. 

Application  for  writ,  113 

When  writ  may  issue  without  order   114 

Of  property  distrained,  114    5,55 

Affldavit  for.  requisites  of,  113    114 

Summons  in,  115, 

Court  in  which  action  may  be  brought    115 

Security  required.  Hi). 

Executing  the  writ,  116. 

Particulars  of  claim  required,  lia 
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Writ  m  rep^i  .M^  ™118. 
partiM  to  "'%°"  ,,    119. 

Blgbt  to  jurs.  "».  ^ 
,„d,ment  and  "^""Vte.  of,  120. 
Ac.io„o»Bo„d,  121-1=3. 

Defence"  in.  l-^-        123. 

s^'fSE  12. 

«^TS'Sn,edtob,,^.«« 

Penalty  for,  B58. 
«^%S^SMVen..^ 
«-^S?^j^^J^S.d„nde..t.-^^^^ 

Security  to  be  pv™  ,         m'i 

^0?rl»on:tiJ.efo..lO,-.^^„„...et,.Hl. 

By  Sbcril  n"«"Sf!s'  Return.). 

(See  Clerk.    ""^i^'^'^rto.P..  609. 

hy  Bnilil.  ■"  "♦",;^",  610. 

Clerk  to  certify  same. 
KETDKN  DAT 

Of  mmmons,  mi- 
''n?Xd.'.a«l.ion.  on  appeal  (-A.P-O'™'' 


INDEX.  gSfl 

HEVIVAL  OF  .IITDGMENTS 

Wlien  nppliciition  miiat  hi'  nmrlr.  1(1.  4(H    Juo    jou 
Application   for.  482.  ' 

When  cieoution  mnj-  isnn..  «iili..iii  niivhii    4V 
IlKVOCATION  " 

Of  refen-nccg  to  nrbitrntinii.  4:;h 
ItlGHT  OF  SURVIVOnsHIP 

On  deatli  oj  ono  or  raor,>  of  .tieml  punii,,   ■-4 
^IJr^=  S""  »t'™K"E  COURT    (.eo  Suprcno'conrt) 
RULES  OP  DIVISION  COtTRTS.  5S.l-flIB 

Non-c„mpl„„„  with  „„t  to  rendor  pro«.o,U„m  voi.I,  .-,71 
Authority  of  Bonrcl  of  County  J,„l,„,  ^.  „,.  .-„i7 
rorce  and  effect  of,  .ItJO. 
SALE  OF  GOODS    (sec  Execntion) 

By  Baillir  under  execution.  464-4B7.  4l):i-49r, 
Effect  of  when  made  after  expiration  of  eieeution.  4(if. 
After  removal  of  Bailiff  from  office,  41)0 
Notice  of  sale  and  prcOTdure  thereon    494 
Procedure  when  «ale  not  made,  405 
Bailiff  or  other  oHieer  not  to  purchase  goods   400 
VVliere  property  perisliable.  12:!    .-,m 
SALE  OF  LANDS 

c.n.yj"'"  "'"''"■''"'   ("<■  K«"-ution  against  Lands),  4S4-4U(1 
S.\TISFACTION  (see  Accord  and  Satisfaction) 
ii-ntry  of  on  cross-judgiaeuta.  478. 

on  pay.nent  of  judgment    47!) 
SCHEME  OP  DTSTBIBUTIO.V 

On  several  attachments  against  an  absconding  debtor  0-0 
SCHOOL  ACTS,  JURISDICTION  UNDER.  00    123       ' 
SEAL 

Eacli  court  to  have,  3, 
How  obtained.  3, 
Procesfl  to  bn  under,  3. 
SECURITY 

Of  Officers -.Udgi-H^  .lnti,.„  and  responsibility  as  to   ".S   35 
Security   roquirod.   2N.  "  ' 

Affidavit  of  justifioation  by  siirfiios.  UI) 
Clerk  to  report  an  to  at  every  roiir't  ~*^ 

Prooed!,,rP  on  d.atb    removal  or  insolvency  of  security,  34   37 
Who  may  be  finreties.  34.  3"..  39.  ^        '      * 

Liability  of  Mireties.  20-34. 
Proceedings  iiRainst  »iiretir'..  3H,  37. 
Rights  of  sureties  to  crt.tributioii.  :[.'[. 
Rights  of  sureties  ngi-.inst  ollieer   34 
Form  and  effect  of  the  covenant.  30.  ' 
Limitation  of  actions  ngainst  sureties    34 
Procedure  when  surety  withdraws.  3N. 
Time  for  filing  covenant.  ST). 
Covenant  must  be  npi.roved  by  Judge.  28    Vt 
And  filed  witli  the  Clerk  of  the  "encn.  ,15    30 
When  covenant  requires  rene-    ,1    36 
Covenant  to  be-  available  to  su.tors.  36 
Am    may  be  sued  in  any  court  having  jurisdiction.  36 
Certified  cot.y  of  covenant  to  be  received  as  evident^    •>.7 
Lntnes  ,n  officers'  books  to  be  evidence  ngainst  sureii^.    37 
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SECURITY— ConlifiMd. 

On  death  insolvency  or   reraovul   of  siirnty,    new   bond    to   bf 

filed.  37. 
Judge  to  be  faept  informed  as  to,  38. 
Duty  of  inspector  as  to,  00. 
Clerks  and  Bailiffs  to  furnish  inspector  with  names  of  sureties, 

60. 
And  to  inform  Iiim  when  sureties  chansed,  61. 
The  ccrtiflcate  of  fillnc  covenant  to  be  producod  to  inspector 

wben  required.  61. 
Guarantee  companies,  39. 
Security  for  Coata — Mny  be  ordered  in  Division  Courts.  .110. 
Coses  in  w-liich  order  may  be  granted,  320-822. 
Procedure,  321. 
Form  of  security.  3'-*2.  683. 
In  Ofirnishmcnt  and  Interpleader  Case»,  321. 
In  Replevin  —(See  Replevin).  115. 

In  Attachment^By  debtor  to  obtain  restoration  of  goodn  seized.  OliS. 
On  appeal  (see  Appeal). 
On  snle  of  perishable  property,  633. 
SECURITIES  FOR  MONEY 

Seizure  of  under  execiition,  456. 
Bailiff  to  hold  for  benefit  of  plaintiff,  450,  475. 
Mny  be  sued  in  name  of  Bailiff,  451,  456,  475,  470, 
Beneficial  plaintiff  must  secure  costs.  457. 
Disposal  of  moneys  realized,  457. 
Bond  may  be  required,  457. 
SEDUCTION  , 

Action  for  not  mnintainnble  in  D.  C.  64.  90. 
SEIZURE  OP  GOODS 

Under  execution    (see  Execution),  466. 
In  replevin    (see  Replevin),  116. 
Abandonment  of  seizure,  468. 
SENIOR  COUNTY 

Procedure  or  separation  from,  18. 
SEPARATION  OF  COUNTY 

Establishment  of  courts  on,  17. 
Clerk  to  deliver  up  papers  on,  18. 
SEQUESTRATION 

Power  of  Division  Courts  to  order,  132. 
Servant  and  master,  rights  and  remedies  of,  134-137. 
SERVICE 

Requisites  of,  191-195,  257. 

to  obtain  judgment  by  default,  22H.  tllMl 
On  a  lunatic.  190. 

Of  subpoena   (see  Subpcsna),  199.  293,  290. 
Of  summons  where  claim  does  not  exceed  $10,  191. 
Out  of  jurisdiction,   16.5.   167,  ^00. 
Of  application  for  new   trial,   339. 
Of  order  on  added  defendant,  223,  224. 
Of  notice  of  motion  for  summary  judgment,  711. 
Of  Summona — (See  Summons).     Bailiff  roaponaible  for.  HO,  ."»2. 
In  foreign  divisions,  43. 

On  foreign  corporations,  firms  or  individuals.  167,  200, 
In  interpleader,  542, 
On  non-residents,  165-167. 
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SERVICE— ConlftmeJ, 

^IZ  Sr'?".  '■  ""'  '"  ""■  "'o^'""-.  1(W. 
Wli.ro  (iefondant  oat  of  Ontario,  ia3-l«7   200 
How  to  be  made.  163.  191-195.  ' 

What  Ii  perional  aervlce.  19^ 

?n°oTheVJf.",i!r.';  4^"  *""" '""'"  ""'•■  ">'■ 

Of  aunmons  In  replevin,  117 

ro:ro'ft."ir>,"2r' " "-  ""-'»-•  "»-"^.  =«-■ 

Involvin,  matter  beyond  juriedlctlon,  H8,  ISO   ,55 

General  principle!  of,  147,  149 

"i«tln»al«hed  from  counterclaim,  149,  272 

Notice  of,  how  jiven    271 

Adjournment  of  ,ult  If  notice  not  liven    257 

Co«?274  "  "'■  °'"°''"  "«■«"  "'"i-'W-a  ehiim,  271    271) 

Kemoval  of  ca.c  to  Supreme  Court.  14«    150   1.W 
Croas-judtment.  maj  be  aet  off   478 
SETTING  ASIDE  PROCEEDrNGS 
In  replevin.  117. 

Judgment :  on  defective  affidavit  of  aervlce  •>% 
.Judiment  by  default,  230,  233. 
Not  for  mattera  of  form.  571 
Grounds  for.  2.?0-2,?2, 
Application  for.  230-2,13 
Affidavit  for,  231. 

Oo.t  of  settlnj  aside  Judgment,  232 
Nervice  of  order,  2,13. 
Practice  as  to,  2,33. 
Award  of  arbitrators,  442 

Attachment,  532. 

SIIEb'iFF*  "'*''  """"""'""■  "=™«'>"»  "SOinst,  4,14. 
Includes  bailiff  in  provisions  of  Execution  .\ct  451 
Intmention  by  In  gnrnlahment  proceeding    4  B 

"tio'n';  477""'  """  '""'  *■"""  «■-'  "■>■  f^^'M  under  ,.,ecu. 
Ballira  fees  in  such  cases,  477 

SIGNATURE  °  '""'"  """^  """"^  "■  ""'"""  ^°"-'  ^^«- 
WhlfifaTlOT,'"'  °'°°""'  ««"<"1"«J  by,  97,  104. 
Sufficiency  of  on  ascertainment  of  amount,  107,  108. 
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,.r„.l.lo».  .. "■»"-"d«"»"  ""■  "■"• 

'"^ZZio.  not  .-......".>■>.  <"  «"•'-  ^°"""  *"■  ""■ 

SOUOITOR  .^ 

BUM  »  to  •»''°''' "™?„  part  r.,  280- 

STOP,  ot  »"•';'""/• '^I't^w  ,hou,l,  co»n«i;"  ."n-o  ^•■''  -«"■ 

SPECTAI-TT  DEBTS 

Limltatioin  of  action,  on.  -11- 

(See  Motion  for  Judnment).  ^«. 

Mparately,  !«>•  .bacondlnj  debtoni,  BaS- 

Not  allowed  in  action.  B.ainat  aMco 

Deinftlon  of,  »5. 
CaM  lllmtrntini.  0.>. 

-*SS  to  appcn.  i^r^^^vri:^:^^^^- 

STATUTE  OF  LIMITATIONS 

'^''S'^of  renewal  of  -"-7-;,f27?   274. 
Noticeof  defence  of,  to  be  pveii. 

Adjournment  it  not  P'™' ?f',  jjj 

Plea  of,  o  defence  on  the  nietlta,  in-  .  „     d„h.,.  274. 

275.  278.  „_, 

^wtr-rtcprv".-"- 


IN'KKX. 
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"  ri..t  r<.  hliiil  mheni,  li87. 


■L*.S1I. 


STATUTK  OF  LIMITATIONH—f.Vmlmwd. 

When  revived  fry  Paytfienf  or  Acknnirhilgment'- 
Ah  to  Rpeclnlty  di*tii.   280. 

limple  contrart  <l<>bt)i,  281. 
CauMi  of  action  to  which  acknnwMKini  iil  cxtt'iidM,  2fil 
SufKeient  Apknotrledijment.  2S2, 
Conditional  promlwa,  282,  tiKi. 
New  time  of  payment,  2M4. 
/feQHJAJtr*  o/— To  whom,  and  by  whiiiii  iimdf.  2N1, 
Hlitmilurp.  28ri. 
When  to  b^  nmd.-.  JHTi. 
Kvlilpiicfi  of.  2Kr), 
fn^ufiricnt  Ackmirlrtlfiwtiti,.  2«4I. 
Joint  Cnntractort — Acknowlndimcnt  by  o 
■Tudcment  niainat  one.  effect  of.  7. 
Endorsements  of  parnicuta,  287. 
Action  miiinnt  Olirk  or  surctlen.  ."M. 
Acknofclcdgment    hfi   Part    Paymrnt,    2S7 
Aotiona  ofliomjft   hlj-ecutom.    TrHnUea,  itr.,  281).  2ft(l. 
Ratification  nf  Oontractn  hti  hifnntu,  2f)i. 
Actions  nffihrnt  public  officpr«.  27*1. 
STATUTORY    PROVISIONS 

Aa  to  place  of  trial,  Ift't. 
STATION  A«ENT 

Of  railway,  wrvice  on.   1U2,   lIlTt 
STAYINO  PROCEEDINr.S 

Pending  jipplicntion  for  prohibition.  "J*. 
In  action  on   replevin  bond,  123. 
On  tender  and  payment  into  court,  261. 
Judge  may  remove  stay,  207. 
On  order  for  security  for  costn.  270.  271.  .'{10. 
On  appeal,  357. 
On  isBue  of  intcrplradLT.  542. 
STEALING  r.OODS  SEIZED  UNDER  EXECUTION.  ETC..  559 
STRIKING  OUT   PARTIES 

(Sec  Adding  Parties).  217,  223. 
SUBJECT  MATTER  OF  ACTION 
Tender  of  in  detinue,  206. 
Order  may  be  made  for  iiiflpection.  prearrviition  mid  detention  of. 

Experiments  may  be  ordered  iih  to.  318. 

Judge  may  inapect  or  order  jury  to  inspect,  318    31)4 
f?T'Bp(ENA 

Who  may  ae.  ,o.  29». 

SiibBtitutional  service  of.   199.  2«;!. 

iBsue  and  service  of.  202.  299. 

Productio-    of  books   nnd   documents   iindtT,  2JK1 

Setting  e    de,  298. 

Payment  of  witneag  fees,  293.  299.  .'«Mt. 

Penalty  for  diHoIteying.  294.  302. 

On  appeals  under  statutes.  373. 

Fees  to  witnesses,  299.  ,S00.  302. 

Supreme  Court  Rules,  203. 
SUBSTITUTIONAL  SERVICE 

Where  deferdnnt  out  of  provirici 

Powers  of  Judge  to  order.  19(1. 

Caaea  illustrating,  19N. 
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RUB8TITUTI0NAL  SERVICE— (?ofiMfi«rf. 

Affldavit  for,  100. 
Ord(*r  thermn,  100. 
Setting  Mlde  order.  100. 

Witneu  BO  Mrvw)  not  Uflbltt  to  BtUrhmcnt,  ISO,  203. 
On  party  out  of  Jurlidlrtton,  lOn-lHH. 
HITBSTITUTINO   PARTIKH 

(8ec  Addlnf  PnrtiM).  ^M-2Zi. 
MtrTORS"  M0NKY8   (btp  Riilm  flfl.  «7.  00.  70.  71.  SI.  80). 

Linbillty  of  offlcrn  hikI  ■iirMli'a  for  dcfnult  tn  paylrif  iiver,  20-B4.  44. 
Clerk  to  keep  nrmnnt  of.  43.  fMH. 

Notice  of  pnymeiit  to  be  given  to  pnrty  entitled.  4n.  fl04. 
riow  and  when  pnynble,  44,  4fl,  008. 
Rigbta  of  loliHtor  or  agent  eiiti>ring  rliiim,  40,  fHt4. 
Demand  of  payment,  when  necewinry.  40. 
Clerk  not  tn  receive  rscept  In  miftii  In  bin  own  court.  4fl, 
Verified  account  of,  to  be  fnrnlnhcil  to  Judge  when  required,  4ti, 
Dliposnl  of,  when  unclaimed  for  alx  yeom,  47.  03. 
Not  to  be  withheld  for  pnyment  of  fees  in  other  canM.  47. 
sriTS   (tee  Actions) 
SUMMARY  .TUDOMENT 

(See  motion   for  Judgment),  23A-S4D, 
St'M  IN  DiaPlITE 

Determining  right  tn  Rppt-a).  -^47.  3S0. 
SUMMONS 

Clerk  to  laaue,  30,  43. 

Action  to  Le  commenced  by,  181. 

Requisite*  of.  182. 

Procedure  on  Iiisue  of.   182. 

/Service  o/— Bailiff  to  nerve.  .W.   52.   100. 

In   foreign   dlviaiong,   4a. 

To  be  at  leant  10  dayn  before  returnablr.  101, 

When  defendant  out  of  connty,  101. 

Mode  of  iervice,  167.  101,  192. 

out  of  jurladiction.   IBS.  167. 

On  lunatic.  100. 

Affidavit  of  nervioe  muat  be  made.  203. 
Return  of — To  be  made  promptly  after  iervice,  50. 

Procedure  when  not  served  in  time,  52. 

When    returnable.  225. 

Penalty  for  npglect  to  return.  57. 
Notieea  to  be  endorsed  on,  101. 
Particulars  n!  claim  to  be  altnrhed.  181,  100. 
"  Alias  or  plure$  "  requisites  of.  183. 
"  Concurrent,"  when  to  be  issued,  183.  TiSft. 
When  and  how  renewable,  10r».  586, 
Grounds  for  rene'-    ],  19.5. 
Order  for.  196. 

Effect  of  renewal  on  Statutes  of  Limitation.  196.  586. 
Summons  and  affidavit  of  service  must  be  filed,  230. 
In  Various  Proceedings — To   Clerk  of   municinnllty    (see   Jurors). 
380. 

To  garnishee  after  judgment.  501, 

Judgment  debtor,  4W. 

In  Interpleader,  541. 
Amendment  of,  183. 
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KUMMONH— (7<MlMiied. 

8»rvlc«  when  claim  dnr.  not  nit„l  (m    im 

On  dahndint'i  ifant,  Joo 
SUNDAV 

supSeme  coui^T"""-  ""  •*  ""•"  ""■  ="•  "^ 

SrSn»,r'"«  ''•'•""'  """h  J"rl«ll«to„,  ,41.148 

«al™  of.  n..,».nln»  «ii,il.bli.  n-IM,  VMVM 

onmniLnlon.  to  tnkc  r"iM,.nw    .110.:il4 
«|,.ltllMr    ,.„.,„,|„„    „,„,„.,    |„„„.,    ,„    ,,,^, 
•nl™  of  Innil  iinilrr  pxwiitlon    4NN 

0«rni..,..„,  „,  .m.,rS'.'t."'4=S!  """"'"'  ■""'-•  »" 

Supreme  Court  action,  judfment  on,  W    05 
SUBVIVAL 
„ ^'"  •"l°"  '"  «"M  of  .Icth,  etc.,  of  Dart.    224 

Right  of,  on  death.  224. 
SURETIES   (lee  Security) 

"'    R^::»  °oi  ^--'-'-'--H''^    of.   28-34.   20.., 

Ri.t"""*c::?;rbu'ti^,';"!S"'™-™  "■"""•  '• 

Proceedlnga  on  withdrawal  of,  38 
Namea  and  nddrene,  to  be  ,ent  to  In.nector   BO 
Report,  on,   to  the  Judge,  006.         '""«'""•  •*• 
Umltatlon  ot  octiona  aialnat.  34. 
In  replevin   (ice  Replevin).  120-123. 

v^Tor^z  '^^"'^ "« "^"■■^*'  -•  ••™-.  ■-■ 

To  be  hung  in  Clerli-.  office,  53 
TARIPl'   OF   FEE.S    (,ee   Fee.) 

To  Clerlis,  3.1,  811. 

BnillltB,  04,  55,  814, 

"      witnenca  unci  iipproisrra.  53    tJ17    Bis 

In  auita  not  exceetling  flo,  53-55 
TAVERNS  AND  ALE  IIOISES 

Defined,  06. 

Action,  for  ll,|„„r,  drunk  i„  not  muin(nin,,bl,.  in  D   C    1)5 
TAXATION  OP  COSTS  (,«■  Co,t,)  '    °- 

f-^lerk  s  duties  ns  to.  43,  44.  (io,.^ 

Procedure  on.  43,  605. 

Clerk  to  furnish  itemized  stntcraent  of    605 
TEACHERS'  SALARIES 

Actionn   tor  enfornement  of    123 

Appea,>  in,  124. 
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TKI.KORAPII  COMPANY 

Hrnrin  (rf  pmena  on,  »W. 
TKNnBR  .   .>,, 

IlM  of,  wllh  iKijmtiit  Into  rmirl.  -lU. 
Ttn<  (or  ailnf,  301. 
By  whom  mido.  2<0. 
To  whom  m«dp.  2fla. 
Moda  ol  rnikinl.  283 

prixtuWtim  of  mon»y.  2m. 

nqulrlof  rhini*.  2<H. 

demand  of  rw^lpt.  2«i. 

nndrr  protMt.  S«. 
Demunil  o(  imyni-nf   i,ri"'  "'  •ill><»<liw''t   <»■  =*"'• 
PoymPiit  oiit  of  <•""  1 1,  26B. 
Chrk'a  notlw.  '.'<': 

jr^'°p;^,.:.Ui':i:'!.n.rpti.iis-..v > k- 

oted,  201.  26T. 

.Iiicl>>^  mny  rpmov»  lUy.  2«T.  ,,„.,«» 

r<i.l.  whrn   plnliitlfr   pror«^l>   ("r  l.nliuir».  -IW. 

In  ortloiii  of  drtlmif.  2flB. 

Of  iDibjMt  mattt-r  of  iirtlon.  2*T7. 
TEnnlTORlAI,  .TirnlSDICTION 

OWaoHon.  to_Muat  ha  tak'n  1"  W«l"'"r  f^"""-  "«• 

Notlop  dlapatliif  Jurlnllrtlon.  HM,  IT".  ""• 
gcrvlw  of  notlo».  17n. 

r».rl.  ■»  "•*!-■»  Mtoo'  mnv  *<-  <•"'«•"'■  ll"*-  ^^-  "»"•  ^""■ 

In  replevin.  110. 
Where  eauie  of  action  nroae,  106. 

Whara  dafendant  realdea  or  carrlea  on  hu.lneaa,  l.TO.  1«.. 
Coon  neareat  to  def.ndant'a  ■■"'''.•"'■«-  I?'-        ,,„ 
In  dWIilon   niljai-ent  to  defendant  ■  rMldence.  IIH. 
Applieatlona  for  leave  In  auch  eaaep.  IM. 

When  defendant  ii  ont  of  Ontario,  loo.  „ 

r;:rnT.hr„t  proc«Klln..  when  defendant  1.  ■■".  "' P'-l""-  ■•»• 
Where  defendant  1.  a  foreign  eorpotaUon   »";•  ™. ^f '  .„„    ,„ 
Where  elnlm  over  1100  and  la  payahle  nt  a  pnrtlnilnr  plo.e.  im. 
Chanie  of  pluee  of  trial  In  aneh  ™"™-     "'■    _   ,„ 
In  artlona  by  or  afalnat  Clerka  and  IliiiHlf..  ITtl.  ISO, 
In  netiona  ngnlnat  Jud«e.  181. 
Carnlphee  aummona  after  jml«nient,   41U. 
.ludnmcnt  «iinimonai.B,  400.    ,,.,,, 
Proeeedlnita  oiainat  nbaeondinf  dehtora,  nil. 

ir.T,ir;'„"j:rSSo,r.„™d  »'j..r,«iu.t,„n  d,.„„,.i, !«..  i.". 

Theft  of  f(MiUB  umlcr  wiiurp,  r»..n. 
TIIinD  PARTIES 

No  ri'llef  ugaiiiHt,  '-W. 

'^'"Jl,„„„..«o»  o/,  2.1,  n8.  01.  ni.  174  "0.  no. 

Aa   to   Statute  of  Limltatloin,   .7«. 

''"'^pi^f  of  under  ronvoynnce  of  landa  from  SheritT,  4NN. 
TITLE  TO  LAND    (lee  Prohibition) 

When   In   qiiealion   juriadietion   ouated.  (H.  S4-Bn. 

Cnaea  in  whieh  juriadietion  ouateil.  »*4JI8. 

juriadietion   not  ouated,  »4-Wi. 
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I  Trlnl) 

ipplvhig    for    l>r(.- 
iiinttpr  h<'.vnti«1   jiirfN- 


TITU:  TO  LAND— t'<i««„,J. 

■■nprnturv  wkn  objMtion   nlml.  Ml. 

T'«'.ii,''l5r87"  ""■*  '""""'"""  »"•  ""■«"'  """«l'  "»'  i« 

Tranrfrr  lo  Hnprrmi'  Conn  wl].ii  mii'  ii |, ,,i„„    ,41 

TOLL  

Aclli>M  rMpming  not  innlnlalimblr  In  Divliil.,n  Ci.iirK    IH    NN 
Trnii«f«r  to  Rupnoir  Court  in,  141 
TORT 

Jiirladlrtlon  In  nrllom  ror  (rwi.  Pfmonnl  Artloni.)    OT   Ml 

TORoprro 

HIttlniii  of  pourta  In,  )2. 
Triinamlialiin  of  rlitt  by  ilnath,  rip    ">4 
TIIANJFER  or  ACTIONS    (a«  Chantin,   i-l„,... 
WAtn  Knltred  (a  n'rirnj  Camri,  177 
notj  of  Clark  tharpon.  in.  178 
Ap|.nr.ll,„,    to    tranafar    not    nataaanry    N.fnr,. 

nibltlon,  68. 
VV,   H,,r„m,   (7„«,/-wiiar«  dafan.»  Invnlv.- 
dlrtlon.   140. 

„        ,  flrounda  for,  na.  106. 

rrmfflnrf.  1,*W. 
Wljere  titia  to  lonil.  ato..   In  qniatlon.  141 
(See  Cartlorari).  143. 

tra.vscript  of  jiidomknt 

Clerk  to  iaana  wlian  raqnirnt.  41*7 
Application  for.  408. 
Requlaltra  of,  407. 
Whan  lo  laaua,  487,  4»8. 
Kntry  of  in  I'rnr«liir,.  Il,Kik.  4»T,  4l|^    dm 
Procaedinti  after  laaue,  407. 
Money  made  on,  how  payable,  47. 
-,..„     '""""  '"  ^°°"  '"''"'■'  "»•  nwaaary  baforc  laaua    4IW 

TmAT  ?^'J.°''  ''°™''^   <"•  C»""..v  Treaaurar" 
TKIAL  (aac  Ilrnrint).  12S    2111 

Con!I!!,V"  *'"'?°'  '"°°'  °"  ''"'"'""""t  not  nppeari,,,  „t  trial    iKyi 
Tranafer  of  action  under,  aactlon  77    lao 
I'owara  of  Juilfr  on.  251.  250   ;i":! 

""^is'^'"'"^"'  "■■  ""'"  ''"^  '"  '"■>""• 

Onl.r  li>  which  cuaca  nri'  to  be  tried.  LMJ 

Hhcii  rviiloncc  to  ha  taken  down  In   writin.   ■>.-,l 

Kffcct  nf  non-ault,  204.  ' 

When   defendant   falla  to  appear,   2.W 

H  ho  may  appear  at,  2tlO. 

Counael  feea,  448,  449. 
In  Jurp  Cant  (aee  Jury),  39,1,  394 
Poatponement  of-Jndie  may  adjourn,  2,'H,  207   -09 

Grounda  for.  207.  " 

Coata  of.  2,'»9, 

In  jury  cnaeR.  2,">0. 

For  liurpoae  ,.f  niviii,  noticea.  etc..  207. 


iiibjecl    matter. 
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TRIAL— CofKJniMd. 

/ft  Attachment — When  proccsn  servinJ  ppMonally,  524,  530. 
When  not  '.prved  peraonallf,  530. 

Changing  place  of,  IBU,  171. 
TRIAL  LISTS 

Form  and  requisitca  of,  254.  390. 

Order  in  which  cases  are  to  be  entered  on.  254.  390. 
TRUSTEES  (see  Eieratori,  etc.) 

Limitation  of  actions  against,  280. 
UNCLAIMED  MONEYS 

Clerk  to  make  out  list  of  annually,  47. 

List  to  be  posted  up  in  Clerk's  office,  48. 

To  be  transmitted  to  Clerk  of  the  Peace,  47. 
UNSETTLED  ACCOUNT 

Action  for  balance  of,  97,  101. 
WAGES 

Right  of  minor  to  sue  for  (sec  Infant),  i;i2. 

Of  minor  belongs  to  himself,  133. 

Right  of  servant  to  receive  (see  Master  and  Servant),  l.'J4. 

Garnishment  of    (spp   Garnishment),  408-412,  424. 

Priority  of  claim  for  on  attachment  proceedings,  527. 
WAIVER 

By  omission  of  defendant  to  lake  advantage  of  defences  open  to 
him,  8. 

When  right  to  prohibition  ousted  by.  60. 

Waiver  of  section  94,  as  to  place  of  trial,  of  no  rffpft.  1(14,  165. 
WARRANTS 

Requisites  of,  43. 

And  writs  of  execution  to  be  issued  by  Clerk,  43, 

Must  be  executed  by  Bailiff,  43,  50. 

Of   commitment    on    judgment    summons    (see    Judgment   Debtor), 
505-511. 

Of  attachment    (see  Absconding  Debtor),  521. 

Of  commitment  for  contempt  of  court,  558. 

Of  commitment  of  officer  for  misconduct,  561. 

Provision  for  protection  of  persons  acting  under. 
WEARING  APPAREL 

Definition   of,   470. 

Exemption  of  from  seizure  under  execution,  451, 
WILL 

Action  on  devise,  etc..  under,  not  maintainable  in  D.  C,  04.  88. 
transfer  of  to  Supreme  Court.  141. 
WITHDRAWAL 

Of  juror,  effect  of,  341. 

Of  notice  of  defence,  procedure  on,  250. 

Of  surety,  procedure  on,  38. 
WITNESSES  AND  EVIDENCE    (see  Evidence) 

Subpa?na  and  service  of   (se*-  Subpcena),  199.  292.  20.". 

Power  of  courts  over  witnesses  resident  out  of  coudty.  20U,  '.iiVJ. 

Privilege  of  witness  from  arrest,  205. 

Fees  of  witness  out  of  county,  302, 

Competency  of   (see  Evidence  Act),  298. 

Witnesses  in  actions  for  flooding  lands,  how  summoned,  299. 

Excluding  witness,  299. 

Witness  fees,  payment  of  (see  disbursements),  293,  301,  302. 
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WITNKSSKS  AM»  KVIDFV 
Feei  i.f.  what  nllow.' '    (s. 
WittiPM  in  gaol,  hitv   uav 
Proei'diire  when  witn 
Pennltj-  for  diKobe;i. 
PereoiiB  in  court  may 
Oatha  end  nffirmatiouH 


'■"itinitefl. 
'si'i-  'iju-'iT-).  jjm.  rjHK  :mi1'. 

(Umduncc  piLCi  r.- 1.  '_'(ir.. 

ci.liIMPna,  2fi4.     01.  .?lt;. 
.ompen.fi  to  t.stifv.  2Jt2.  3m 
(01. 


Snb8titiiti'd   scrvk-e  on  witneaa.  elTrrt  of.   Iftfl. 
Production  of  books  and  documents.  L'fltt. 
I>ocmnt;nts  iirivilegcd,  29ft, 

not  privileged.  298. 
riisjipction  of  books  and  dfK^nmcnts,  291! 
Setting  aside  subpcenn.  298. 
Scrvire  of  subpojna.  29.1.   199.  299. 
Aftidnvit  of  disbursemeuta.  3(M>, 
Fiilse  iiffidavit  of  disbursements.  :i(Kl. 
Subpo-na  on  nppeala,  373. 

Commission  to  take  evidence    (sec  Commissi. .n> 
r-.\!imination  of  witness  whose  nttendniK-.   onnin 

in  remote  part  of  province.  MR. 
i!«»okH  of  account  and  nfRdavits  ns  evidence.  317. 
Examinntion  of  witnesses  on  application  to 


b<    pr*>curfd.  310. 


itimit  judfTDient  debtor, 


Agent  or  solicitor  for  parties  may  lestifv    **W 

Adverse.  295.  '  '  "     ' 

WITXERS  FEES 

Payment  of.  293.  302. 

Affidavit  of  disbursements,  300. 

False  affidavit  of  disbursements.  .'M¥) 

Tariff  of.  44fi.  447. 

Party  entitled   to   fees  as   witness    446 
WOODNfANS  LIRI^  FOR  WAGES 

Proceedings  on    (see   Forms),  IS,";,   im. 


